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ACCOUNT. 

I. iDf tftc equitable luyisfitmon in atmmu 

1. Its original. 

2. As consequential on discovery. 

II. ®0sennalfis of rbe rigfit to an acrount. 

1. A legal right 

2. Mutual demands. i 

3. Mutual demands not essentiah4li the cases of a steward and 

of dower. 

JII. &«lnefts of tRc equitable lutiabtctton in attountf 

1. Matters cognizable at law. 

2. A settled account on one side; a debt for agency in equity 

on tile other. 

3. A note given iijion a former balancing upon the one side ; 

subsequent items on tiie other. 

4 . Breach of covenant not to trade. 

5. A marriage contract. 

6. A si 1 arc under an intestacy. 

7. Dealings between tradesmen and customers. 

S. LcjUitable waste, by a deceased tenant. 

ty. Mesne profits — for the heir. 

10. Mesne profits — for an infant. 

11. Mesne profits — uj)on the ground of the death of the 
occupier. 

12. Mesne profits — in the case of mines. 

13. Mesne profits — in the case of timber. 

1 4. Mesne profits — in the case of tithes. 

1 5. Mesne profits — upon a bill to put a term out of the way. 

16. Mesne profits — under special circumstances. 

IV. Of tlic mobe of tahmg tge arcountf 

1 . Of the period of limitation. 

2. In the absence of the party to be charged. 

3. In regard to vouchci's. 

4. Of using the credit side of an account furnished. 

5. Against an executor. 

6. In the case of guardians, receivers, and committees in 

Ireland. 

7. In the case of a wilful confusion of property. 

V. Of tSe btem foi* an accounts 

Is an implied injunction against proceeding at law. 

VI. £)f opening on otfoum» 

1. The principle of the practice. 

2. After signature. 
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3. After 



ACCOUNT. 


[Chancery 


4 < 

3. After security taken on the foot of it. 

4. After receipt in full for the balance given. 

5. Strong grounds essential to. 

6. The right is lost by laches. 

VII. tge mow in tofittfi tfic dgfit: to an account map be 
lo$u 

Laches. 


I. £)f tfie etinitable iuriotiiction in accounts 

1. Its original. 

The equitable jurisdiction in account arose, from the writ of account 
not affording so complete a Remedy. Carlisle Corporation v. Wilson, 
13Ves.m'. 

2. As consequential on discoverj^ 

Account consequential upon discovery, though there may be a proceed- 
ing at law. 6 Ves. 688. 

II. C'jJSJciirialjj to tSe risfit to an atcountt 

1 . A legal right. 

Equity will not relieve, unless the party has a legal right. Carlisle Corpo- 
ration v. Wilson, 13 Ves. 

2. Mutual demands. 

1. Mutual demands are essential to sustain an account. The cases of a 
steward and of dower stand upon their own specialties. 6 Ves. 88, 89, 90. 141 . 

2. Mutual demands not essential in the cases of a steward and of dower. 
6 Ves. ibid. 

III. &ublttt<s of tbe tftuttablt iiirissbimon in account* 

1. Matters cognizable at law. 

Complicated accounts, though cognizable at law, are likewise cogniz- 
able in equity. 1 Sch, & Lef. 309. 

2. A settled account on the one side ; a debt for agency in equity on 

the other. 

It is not such matter of account, between tlie parties, as will operate to 
give a defendant at law an equity to restrain proceedings for the balance of 
a previous account stated and settled, that the plaintiff at law was, at the time 
of such settlement, and had subsequently become indebted to the plaintiff in 
equity, for business done as his agent. Hirst v. Peirse, 4 Price, 339. 

3. A note given upon a former balancing upon the one side ; subse- 

quent items on the other. 

. Where a balance of accounts is taken, and a note given for it, that must 
be paid, although there are subsequent accounts upon which the payee may 
eventually be in arrear. And the court in such a case refused an injunction 
from proceeding on the note. Preston v. Stratton, 1 Anst. 50. 

4. Breach of covenant not to trade. 

1. Bill for an account, under covenant, upon sale of goodwill, not to carry 
on the trade. Scott v. Mackintosh, 1 Ves, & Beam. 503. 

2. The usual course, a bill of discovery for an action, Scott v. Mackintosh, 

1 Ves, & Beam. 503. 

5'. A 
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Api»jendix.] Subjects of the equitable jurisdiction in account, 

5. A marriage contract. 

Account decreed of defendant’s personal estate, and of what he had given 
or agreed to give to another with his daughter, he having, on the marriage 
of one of his daughters with the plaintiff, engaged to make his daughters 
equal. Fell v. Hornby, Dick. 4*52. 

6. A share under an intestacy. 

A. died intestate, entitled to personal estate, part consisting of bank 
annuities in a trustee’s name, the dividends whereof were payable to B., the 
intestate’s widow for life ; administration was granted to B. ; C., one of the 
next of kin, by letter addressed to B., after mentioning the intestate’s pro- 
perty, expressed himself thus : My share shall relinquish to you for 
your benefit only.*’ A deed of release and ak’ ^.nment from C. to B., of all 
C.’s interest in A.s effects, was afterwards, direction, prepared for 

his execution, but never executed, C. hkvinguied the day before that 
, upon which he had directed his solicitor and a witness to attend him to 
attest the execution of the release. But having joined with B. and the other 
next of kin of A., in executing a release to the trustee of the bank annuities, 
upon the trustee’s transferring them to B, ; on a bill by C.’s executors 
against B., for an account and payment of B.’s distributive share, it was de- 
creed as to the general personal estate, but refused as to the bank annuities 
and tlieir produce. Hooper v. Goodwin, 1 B. C. C. 212. 

7. Dealings between tradesman and customer. 

Dealings between tradesman and customer may be the subjects of ac- 
count ; especially in case of securities obtained from an extravagant young 
man, on misrepresentation, &c. Lord Courtney v. Godschall, 9 Ves. 4?7S. 

8. Equitable' waste l)y a deceased tenant. 

Demurrer to a bill against the representativ^e of a deceased tenant for life, 
for an account of equitable waste committed by him, overruled. Marquis of 
Lansdowne v. Marchioness of Lansdowne, 1 Mad. 1 16. 

9. Mesne profits — for the heir. 

No bill for mesne profits by heir, merely as such, unless some impediment 
at law. 6 Ves. 88, c'cc. 

• 10. Mesne profits — for an infant. 

Bill by infant for mesne profits rests upon the ground of infancy. 6 Ves. 
88, cvc. 

1 1 . Mesne profits — upon the ground of the death of the occupier. 

The death, simply, of the occupier is no ground for account of mesne 
profits. 6 Ves. 88, cS:c. 

1 2. Mesne profits — in the case of mines. 

Account in case of mines, rests upon being in nature of a trade. 6 Ves. 

88 , 

1 3. Mesne profits — in the case of timber. 

1. Account of timber depends upon the jurisdiction for an injunction. 
6 Ves. 88, &c. 

2. Admission that any timber has been wrongfully cut, gives a right to an 
account. 1 Ves. 82. 

1 4*. Mesne profits — in the case of tithes. 

Account of tithes turns upon the property in tithes. 6 Ves. 88, &c. 

15. Mesne profits — upon a bill to put a term out of the way. 

Under a bill to put a term out of the way, in some cases an account of 
the past rents given. 2 Ves. & Beam. 253. * 

B 3 16. Mesne 
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16. Mesne profits — under special circumstances. 

Account of mesne profits since the title accrued, decreed against exe- 
cutors, upon the special ground, that the plaintiff was prevented from re- 
covering in ejectment by a rule of the court of law, and by an injunction, at 
the instance of the occupier, who ultimately failed both in law and in equity. 
Pulteney v. Warren, 6 Ves. 73. 

IV. S)f tfic moac of taEiiig tge fltcouim 

1. Of the period of limitation. 

1. An account of rent, only ordered for six years prior to the bill being 
filed. Hercy v. Ballard, i B. C. C. 468. 

2. The account of rents and profits in a doubtful case, only directed from 
the time of the bill being filed, Border v. Wade, 4 B. C. C, 520. 

3. Account of rents and profits confined to the filing of the bill, filed upon ^ 
grounds of equitable relief against a mere adverse possession, without 
fraud. 6 Ves. 93. 

4. Limited in like manner under special circumstances; as laches in 
cestui que trust in not asserting his right. Petti ward v. Prescott, 7 Ves. 540. 

2. In the absence of the party to be charged. 

Where the party wlio might resist the claim does not attend, the Master 
ought to take tlie account as carefully as if he did. Carew v. Johnston, 

2 Sch. & Lef. 300. 

3. In regard to vouchers. 

In an account against an executrix, the Master was directed to allow 
items, the vouchers for which, it should be verified by affidavit, w ere im- 
pounded in the Ecclesiastical Court. Nielson v. Cordell, 8 Ves. 146. 

4. Of using the credit side of an account furnished. 

When an account furnished by a party, before any suit instituted, is pro- 
duced, to charge him with the items on the debit side ; he is entitled to resort 
to the credit side in support of his discharge. Boardman v. Jackson, 2 B. 

& B. 382. 

5. Against an executor. 

There may be a decree for an account, without declaring the will well 
proved. Pitzherbert v. Pitzherbert, 4 B. C. C. 231 . 1 Cox, 23. 

6. In the case of guardians, receivers, and committees in Ireland 

How guardians, receivers, and committees, shall account in Ireland. 

2 Sch. Sf Lef. 732. Gen. rule, 6 Aug. 1804. 

7. In the case of a wilful confusion of property. 

Corresponding with the rule in equity to charge an accounting party, 
who has wilfully confounded the fund with his own property, with the whole, 
throwing upon him the discharge ; instances at law, where the defendant 
having wilfully prevented the plaintiff s proving the real value of his pro- 
perty, damages to the utmost value the article could bear were given ; 
whether that should have been carried far beyond the possible value. Quairc. 

15 Ves. 439. 


V. £>f tge tictm foi' an attoum* 

Is an implied injunction against proceeding at law. 

1 . After an account taken under a decree, a party shall not be allowed to 
overhaul the account, by bringing an action at law on the same subject mat- 
ter. Bell V. O’Rcily, 2 Sch. & Lef. 430. 

2. As 
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Appendix.] 

2. As to the mode of proceeding in such a case, see Bell ▼ O’ReilVi 
2Sih.&Lef.430. ^ 


VI. £)f opening an ateount. 

L The principle of the practice. 

Settled account not to be set aside, but for fraud ; or surcharged and 
falsified, but for error, 9 Ves. 265. 

2. After signature. 

The court will not open a settled account, where it has been signed, or a 
security taken on the foot of it, unless for fraud or errors distinctly specified 
in the bill, and supported by evidence. Drew v. Power, Scho. & Lef. 
182. 192. 

3. After security taken on the foot of it. 

S.&L.Ibid. 

4. After receipt in full for the balance given. 

A verbal statement of an account, and a receipt in full given for the 
balance then agreed to be due, are no bar to a bill for opening the account, if 
there have been mistakes in the transaction. Walker v. Consett, Forrest, 157. 

5. Strong grounds essential to. 

A strong ground necessary to set aside settled accounts ; or error to sur- 
charge and falsify. 5 Ves. 837. 

6. The right is lost by laches. 

1 . An old account shall not be unravelled, though settled upon an erroneous 
principle. Gray v. Minnethorpe, 3 Ves. 103. 

2. An account settled ten years before the bill filed, though containing very 
gross items, shall not be opened ; but the plaintiff permitted to surcharge and 
falsify, Brownell v, Brownell, 2 B. C. C. 62. 

VII. tfie motesi in tfie rigBt to an account map 

be Io0t, 

Laches. 

1. Where a party has laid by a great length of time, and suffered an estate 

to be distributed, he shall not have an account. Hercy v. Dinwoody, 
4B.C.C.257. . . 

2. Account against a confidential agent, in possession of estates since 1780, 
without giving any account to his principal, residing in Ireland ; and inquiries 
into the circumstances of a lease, gVanted under his direction, and in which 
he took an interest, and a reversionary lease to himself. Lady Ormond v. 
Hutchinson, 16 Ves. 94. 


AMERICA, United States of, 
dBATcccp of cBt Itlcbolucion upon propettp in America, 

1. The property of an American loyalist haring been confiscated during 
the American war, subject to the claims of such of his creditors as were 
friendly to American independence, to be made within a limited time, and, 
in fact, according to the evidence farther restrained to the inhabitants of 

B 4 the 
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the particular State ; a bill to have bonds delivered up, or to compel the cre- 
ditor to resort, in the first instance, to the fund arising from the Confiscationy 
was dismissed ; on the ground, that it did not appear that the creditor had 
the clear means of making his demand eftectual against that fund : the Lord 
Chancellor also expressing an opinion in favour of the right to sue personally, 
even in that case, against the authority of Wright v. Nutt, 3 Bro. C. C. 326. 

I Hen. Black. 136. Wright v. Simpson, 6 Ves. 714. 

2. Stock in this country, in trust for the colony of Maryland before 
the American Revolution, not affected by a transfer during the war. 

II Ves. 294. 


ARBITRATION. 

!• Edattde to an agmmtm to tt&t to arbitration. 

1. It cannot be plmled to a bill in equity for the same 

subject. 

2. Nor can it take away the jurisdiction of any court. 

3. The court will not substitute itself for the arbitrators, and 

make the award. 

II. JHelattie ta atefeitnce^ 

1. The effect of a reference is, that the court divests itself of 

all judgment upon the facts. 

2. Of substituting an arbitrator for the master. 

3. Arbitrator, on general reference, may go farther than tlie 

* court could, to do complete justice. 

4. Admission of assets by mistake, a clear subject of the juris- 

diction of an arbitrator, under a general reference. 

5. Arbitrator, oJi reference to enquire into facts, &c., is as a 

master. 

6. A case in which a reference was held not to be in nature of' 

a reference to tlie master. 

7. A case in which an award was held a, due execution of a re-^ 

ference touching machinery. 

III. Kclatibc to an atoaiJi. 

1. Whether it concludes the parties upon questions of law. 

2. Whether it concludes the parties upon questions of fact. 

3. Whether conclusive wlien contrary to law. 

4. Corniption, misbehaviour, excess of power, and mistake 

admitted by arbitrators, are the only grounds of iiupugnilig 
their award. . - 

5. It cannot be pleaded to a bill impugning it for misbehaviour 

in the arbitrators. 

6. Whether conclusive, where the arbitrators receive evidence 

after notice to tlie parties tliat they will receive no 
more. 

7. Whether conclusive, where the arbitrator makes use of an- 

other’s judgment. 

8. Whether it concludes the parties, when obtained by misre- 

presentation of facts unknown at the time. 


9. Whethei’ 
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9. Whether It concludes the parties, when obtained through 
the want of a letter mislaid at the time. 

10. Whether final as to matters not provided for. 

11. Validity of an award made upon the day to which the 

time for making it was enlarged. 

1 2. Effect upon existing suits, of an award that suits shall cease. 

13. General rule of construction. 

IV. mafeiitg a !Submt00ion a rule of tourt, 

1. A parol submission is not within the statute of William. 

2. It may be done after the award is made. 

V. iDf a bill in equitp to enforce tbe gpetific performance of 

an atoarb* 

1. The specific performance of an award may be compelled in 

equity. 

2. Principle upon which the specific performance of awards is 

decreed. 

VI. a bill in equiep for itlirf againat an atoarbf 

1. Whether it lies where the award has been made a rule of a 

court of law, under the statute. 

2. Where the objections may be taken in a court of law, of 

which the submission 1ms been made a rule. 

3. Wlicre the award is legally defective, and has been made a 

rule of a court of law. 

4. Upon an award made a rule of a court of law, one term 

being, that no bill in equity shall be filed, the court of 
law has a discretion to enforce that term or not. 

.'j. An award in a cause depending is not within the statute of 
William. 

VII. £)f ortrcruig moneii ntoaitiet! to bt into coiii^ 

• 1 . Upon a petition of appeal. 

VIII. £)f the molie of impiiBiung airatoarD. 

1 . By a bill. 

2. By exceptions. 

IX. M an inuincttoii against legal pjrocrc&uigs on an aUiarir. 

1. .. Where the award has been made a ruic of a court of law. 

X. Erlaribr to an aiiiitratorf 

1. An arbitrator is not to consider hiinself agent for the person 

who appoints him. 

2. An arbitrator may proceed ex-parte on the non-attendance 

of one party. 

3. Jurisdiction under a reference, to oblige the arbitrator to 

proceed. 

4. Wliether he may purchase the claims under reference. 


I. 
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I. UtlatiUt m an agreement to refer to arbitration* 

1.^ It cannot be pleaded to a bill in equity for the same subject, 

1. Covenant to refer to arbitration only entitles to damages; but is no 
bar to a suit or action ; as covenant that there should be no suit at law or 
in equity, would be. 2 Ves. 132. 

2. Agreement to refer to arbitration no bar to relief in equity. 4 * Ves. 270. 

3. To a bill for parties to account, pica that there was an agreement, 
that all matters in dispute should be referred to arbitration, over-ruled. 
Michell V. Harris, 4 B. C. C. 311. over-ruling 2 B. C. C. 336. Dick. 702. 

4*. To a bill for discovery and relief, plea of an agreement to refer to ar- 
bitration, over-ruled. Street v. Rigby. 6 Ves. 815. 

5. Although an agreement to refer disputes to arbitration is generally no 
objection to a suit in a court of equity, yet upon the nature of the subject, 
the management of the opera-house, and the anxious provision of the parties 
for arbitration, the court refused upon motion to interfere, before they l>ad 
taken that course. Waters v. Taylor, 15 Ves. 10. 

2. Nor can it take away the jurisdiction of any court. 

1. Mere agreement to refer to arbitration, where no reference has taken 
place, cannot take away the jurisdiction of any court. 2 Ves. 136. 

2. Agreement to refer to arbitration does not bar an action. 6 Ves. 822. 

3. The court will not substitute itself for the arbitrators, and make 

tile award. 

1. Upon a reference to arbitration, if the award is not made in the time 
and manner stipulated, no case at law or in equity that the court has sub- 
stituted itself for the arbitrators, and made the award ; even where the sub- 
stantial thing to be done is agreed between the parties ; still less, where 
any thing substantial is to be settled by the arbitrators. 6 Ves, 34. 

2. No case at law or in equity, that, if an award is not made at the time, 
and in the manner stipulated, the court have substituted themselves for the 
arbitrators, and made the award ; even where the substantial thing to be 
done was agreed by the parties, but the time and manner left to others to 
prescribe. 17 Ves. jun. 242. 

II. to a ttftttjict. 

1. The effect of a reference is, that the court divests itself of all judg- 
ment upon the facts. 

By reference to arbitration, both at law and equity, the court divests 
itself of all judgment upon the facts. 2 Ves. 24. 

2. Of substituting an arbitrator for the master. 

Parties may, if they choose, take arbitrators instead of the master ; and 
then they must proceed as the master, and make the same report. Dick v. 
Milligan, 2 Ves. 23. 

3. Arbitrator, on general reference, may go farther than the court 
could, to do complete justice. 

Arbitrator on general reference of all matters, &c. may go farther 
than the court could, to do complete justice; and may therefore relieve 
against a harsh right, which in a court of justice would prevail : a party 
may impeach the award for corruption or gross mistake, not for erroneous 
judgment ; in case of mistake the arbitrator must be convinced of it, and 
that he acted upon it. But arbitrator, on reference to inquire into facts, &c. 
is as a master ; and the court will draw tJie conclusion ; or if he has, will see 
that it is right. Knox v. Symmonds, 1 Ves. 369. 


4. Admission 
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4. Admission of assets by mistake, a clear subject of the jurisdiction 
of an arbitrator under a general reference. 

Admission of assets by mistake, a clear subject of the jurisdiction of an 
arbitrator under a general reference. Young v. Walter, 9 Ves. 364. 

5. Arbitrator, on reference to inquire into facts &c., is as a master. 

Vide 1 Ves. 369. 

6. A case, in which a reference was held not to be in nature of a refer- 

ence to the master. 

Accounts referred to the master ; afterwards an order of reference was 
made to arbitrators to take an account of all dealings and transactions in 
like manner as if the same were referred to the master, and that the parties 
should be concluded and bound by the award, and should observe it ; and 
fartlicr directions were reserved ; this reference is not in nature of a refer- 
ence to the master ; therefore the parties are bound by a general award of 
a balance due, without particulars stated ; the decision being final, because 
upon matter of fact, and no corruption or misconduct imputed ; and the 
court will not require particulars merely as a ground for costs. Dick v. 
Milligan, 2 Ves. 23. 

7. A case in which an award was held a due execution of a reference 

touching machinery. 

Under a reference to settle the matter in difference, and award such 
alterations in the defendants works as to the arbitrator should seem neces- 
sary, regard being had to their state at a particular period ; an award 
directing no other alteration than that parts of the machinery, which 
w ere made of wood, should be made of cast-iron, was held a due execution 
of the authority.. Walker v. Frobisher, 6 Ves. 70. 

III. Kelatibe to an atoarb. 

]. Whether it concludes the parties upon questions of law. 

1. An aw^ard cannot be disturbed for mistake upon a question of law 
referred. Ching v. Ching, 6 Ves. 282. 

2. Though, if an arbitrator, under a general reference, meaning to decide 
according to law, mistakes, the court will set that right ; yet, if the parties 
choose to refer matters of law, meaning to liave the judgment of the arbi- 
trator upon them, instead of that of the court, the award, though not agreeable 
to law, cannot therefore be impeaclied. Young v. Walter, 9 Ves. 364. 

3. An award made on a reference of a point of law^ is binding, though the 
arbitrator mistakes the law. Steff v. Andrew^s, 2 Mad. 6. 

4. The courts will abide by the decision, though erroneous, of judges chosen 
by the parties to decide a question of law. Wood v. Griffith, Swanst. 55. 

5. Award upon a general reference cannot be impeached for erroneous 
judgment upon facts ; but may for corruption, misbehaviour, excess of 
power, and mistake admitted by the arbitrators ; in the three first cases, there 
must be satisfactory evidence against them ; for the court favours awards. 
Morgan v. Mather, 2 Ves. 15. 

2. Whether it concludes the parties upon questions of fact. 

1. Parties to an award bound by it. Price v. Williams, 1 Ves. 365. 

2. Award pleaded would be examined in a court of law as well as equity. 

2 Ves. 136. 

3. Plea of an award and release to a bill to open an account, ordered to 
stand for an answer. Burton v. Ellington, 3 B. C. C. 196. 

3. Whether conclusive when contrary to law. 

1. Award contrary to law may be impeached ; for that is excess of power. 
Morgan v. Mather, 2 Ves. 15. 

2. Where 
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2. Where legal rights are referred to arbitration, the award must be ac- 
cording to law, otherwise it is .not binding. Blennerhassett v. Day, 2 B. 
& B. 120. 

4*. Corruption, misbehaviour, excess of power, and mistake admitted 
by arbitrators, are the only grounds of impugning their award. 

1. Award not to be set aside, but for partiality and misbehaviour of the 
arbitrators, or for their exceeding their commission. Sumpter v. Life, 
Dick. 497. 

2. Vide 2 Ves. 15. 

5. It cannot be pleaded to a bill, impugning it for misbehaviour in the 

arbitrators. 

1. To a bill charging corruption of arbitrators, plea of the award merely 
not sufficient. 2 Ves. & Beam. S64. 

2. To a bill to be relieved against an award, upon suggestion of misbe- 
haviour, &c. in the arbitrators ; a plea by the arbitrators of the submission 
and award, with an averment of impartiality, &c. over-ruled. Rybott v. Bur- 
rell, 2 Eden. 131. 

6. Whether conclusive, where the arbitrators receive evidence after 

notice to the parties that they will receive no more. 

Award set aside : the arbitrator having received evidence after notice 
to the parties that he would receive no more, in which they acquiesced. 
Walker v. Frobisher, 6 Ves. 70. 

7. Whether conclusive, where the arbitrator makes use of another’s 

judgment. 

Award not to be set aside, because the arbitrator made use of the judg- 
ment of another person. 5 Ves. 848. 

8. Whether it concludes the parties, when obtained by misrepre- 

sentation of facts unknown at the time. 

A submission to arbitration was made a rule of court, and an award 
made; the bill stated tlie award to have been obtained by misrepresentation of 
facts not then known to the plaintiff. Plea, the award alone, and no answer. 
The plea is bad, Ciartside v. Gartside, 3 Anst. 735. «. 

9. Whether it concludes the parties, when obtained through the 

want of a letter mislaid at the time. 

Declaration of one of the arbitrators, that had he seen a letter, of 
which, being mislaid at the time, the contents were proved, he would have 
acted otherwise, not sufficient against an award on the ground of mistake 
admitted evidence, and injunction from proceeding thereon dissolved. 
Anderson v, D’Arcy, 18 Ves. jun. 447. 

10. Whetlier final as to matters not provided for. 

The bill stated an award between the parties, and that it had not pro- 
vided for a particular event, by which the plaintiff was damnified, viz. by 
the partnership -fund proving deficient, and the plaintiff' being compelled to 
make up the deficiency. Plea, the aw^ard. The court tliought the award 
should be considered as final, unless specific payments by the plaintiff to cre- 
ditors had been stated ; and allowed the plea, llowah v. Peach, 2 Anst. 519. 

1 1. Validity of an award made upon the day to which the time for 
making it was enlarged. 

The time for making an award was on or before the first day of 
Michaelmas «erm ; it wiis afterwards enlarged till the first day of Hilary 

term ; 
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term : an award made on the first day of Hilary term is good. Knox v. 
Simmonds, 4? B. C. C. 358. 

12. Effect upon existing suits, of an award that suits shall cease. 

All matters in difference in law and equity being referred to arbitration, 
and made a rule of court in K. B., the award directed that all suits between 
the parties should be discontinued; the defendant in equity, thereupon, 
moved that the bill might be dismissed. This was refused, for tlie court 
cannot act on the award. Hutchinson v. Hodgson, 2 Anst. 361. 

13. General rule of construction. 

In construing an award, it is the duty of the court to favour that con- 
struction which renders the award certain and final. Wood v. Griffith, 
Swanst. 52. 

IV. £)f making a 0ubnu$>0ton a rule of courts 

1. A parol submission is not within the statute of William. 

Parol submission to arbitration not within the statute 9&10W.&M. 
c. 15. V. Mills, 17 Ves. jun. 419. 

2. It may be done after the award is made. 

1. Submission-bond under the statute 9 & 10 W. 3. not to be made an 
order of court after the award is made. Spettigue v. Carpenter, Dick. 66. 

2. Order after an award to make the submission a rule of court. Pow- 
nall V. King, 6 Ves. 10. 

3. No objection to an award, that the reference was not made a rule of 
court till after the award ; or, that the award was prepared by the solicitor 
of one of the parties. Fetherstone v. Cooper, 9 Ves. 67. 

V. £>f a bill in cquitp to tufoitt tBt 0prtifif perfotmantt of 

an abjavb* 

1. The specific performance of an award may be compelled in equity. 

The specific performance of an award may be compelled in equity » 
on the principle that the aw’^ard only ascertains the terms of a previous agree- 
ment between the parties : and although the illegality of the acts of which 
it directs the execution, will afford a ground for refusing to decree the 
performance, the court, considering an award as the decision of judges 
chosen by the parties, will not examine whether it is unreasonable, Woodv. 
Griffith, Swanst. 43. 

2. Principle upon which the specific performance of awards is decreed. 
Principle on which the court decrees the specific performance of awards. 

Wood V, Griffith, Swanst. 54., etiam supra, div. 1. 

VI. £)f a bill tn cguitp for relief agatn0t an atoarb. 

1. Whether it lies where the award has been made a rule of a court 
of law under the statute. 

1. Bill lies to set aside for fraud an award made a rule of a court of law 
under 9th and 10th Will. 3. c. 15. Lord Lonsdale v. Littledale. 2 Ves. 451. 

2. As to the jurisdiction in equity against an award under a reference, 
made a rule of a court of law, for misconduct of the arbitrators, &c. where 

the bill was filed before the rule made in the court of law : quaere. — 

V. Mills. 17 Ves. jun. 419. 


2, Where 
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2. Where the objections may be taken in the court at law, of which the 

submission has been made a rule. 

Vide 9 Ves. 67. 

3. Where the award is legally defective, and has been made a rule of 

a court of law. 

General reference to arbitration by parties in a suit, then depending 
in chancery, made an order of a court of law. Whether that is an order 
within the statute 9 and 10 Wil. 3. c. 15. excluding the equitable jurisdic- 
tion to affect the award for mistake of the law, apparent, and, to restrain 
an application to the court of law to enforce it. Quaere. Nicholas v. 
Chalie, 14 Ves. 265. 

4. Upon an award made a rule of a court of law, one term being, that 
no bill in equity shall be filed, the court of law has a discretion to 
enforce that term or not. 

Upon an award made a rule of a court of law, one term being, that no 
bill in equity shall be filed, the court of law has a discretion to enforce that 
term or not. 2 Ves. 453. 

5. An award in a cause depending, is not witliin tlie statute of William. 
An award in a cause depending, is not within the statute. Lord Lons- 
dale V. Littlcdale, 2 Ves. 451. 

VIL £Df orficihig monep atoarfieli to bt paiO into tamu 

1 . Upon a petition of appeal. 

The court will not order money awarded to a party, to be paid into 
court on a petition of appeal being signed by counsel ; but semble, secus if 
the appeal had been received. Lewis v. Harber, 1 Price. 132. 

^ VIII. ;2)f tfie moiJE of impugning an atoarU. 

1. By a bill. 

There is no way of getting rid of an award in the court of chancery, 
but by bill. Sumpter v. Life, Dick. 474. 

2. By exceptions. 

1. Though considered in this case, that exceptions do not lie to an award. 
Price V, Williams, 3 B. C, C. 16S . ; 

2. Yet afterwards it was held, that exceptions will lie to an award where 
the original reference was to a master, with a reservation of further direc- 
tions, and the arbitrator was afterwards substituted in lieu of the master ; 
but not where the reference is originally made to the master of all matters 
in difference. Ford v. Gartside, 2 Cox. 368. 

3. Exceptions will lie to an award : but they must be to matters on the 
face of it. Dick v. Milligan, 4 B, C. C. 1 17. Vide Id. 536. 

4. Award on general reference not to be impeached by exceptions, but 
by cross motions to set aside and confirm it. Knox v. Symmonds, 
1 Ves. 369. 

5. Exceptions may, with leave of the court, be taken to an award, 
upon reference to inquire into facts ; if allowed, the court will refer it to a 
master, but not back to the arbitrator without consent, 1 Ves. 370. n. 

6. Matter of exception to an award must be confined to what arises upon 
the face of it, compared witli the proceedings in the cause, and cannot be 
introduced by affidavit ; any thing dehors^ charging misconduct, &c* must 

come 
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come upon motion to set it aside ; and there cannot be a partial inquiry. 
Dick V. Milligan, 2 Ves. 24?. 

IX. an injimmon against legal peoceeOingsi on an atoarti. 

1. Where the award has been made a rule of a court of law. 

No jurisdiction in equity by injunction to stay process of a court of law 
upon an award, made a rule of court under the stat. 9 and 10 Wil. 3. c. 15. 
which confines the jurisdiction to set aside the award, obtained by cor- 
ruption, &c. to the court of which the submission is made a rule. Gwinett 
V. Bannister, 14? Ves. 530. 

X. JRelatiftc to an arbitrator. 

1 . An arbitrator is not to consider himself agent for the person who 

appoints him. 

Arbitrator is not to consider himself agent for the person who appoints 
him. 1 Ves. 226. 

2. An arbitrator may proceed ex-parte, on the non-attendance of one 

party. 

Arbitrator has a power, subject to his discretion, to proceed ex partCy 
if one of the parties will not attend. Wood v. Leake, 12 Ves. 442. 

3. Jurisdiction, under a reference, to oblige the arbitrator to proceed. 
A cause having been referred to arbitration, under an order by consent, 

the court will not make an order on the arbitrators to proceed. The parties 
having proceeded under an order made by consent for referring a cause to 
arbitration, whether it is competent to either to withdraw ; quaere. Craw- 
shay V. Collins, Swanst. 40. 

4. Whether he may purchase the claims under reference. 

A purchase by an arbitrator of claims under reference, cannot be sup- 
ported. Blennerhasset v. Day, 2 B. & B. 116. 


BARON AND FEME. 

I. 3ln tclatioti to transsaettonss preWouss to marimgc. 

J . Settlements in derogation of marital rights. 

2. Bond delivered as an escrow. 

II. M tfit rigfitjj. 

1. Foundation of his marital rights. 

2. To the income of his wife's equitable interest, 

III. tf)t fiugbanti'js obltgariotigf. 

1. To procure the joinder of his wife in a conveyance. 

IV. tfie fiujShanti'jS Itabtlttits. 

1. For the wife's waste when sold. 

2. Presumption that the wife administered to an estate with liis 

assent. 

3. Husband of executrix administering assets makes the debt 

his own. 


4. For 



16 


BARON AND FEME 


[Chancery 


4. For a devastavit during coverture. 

5. Whether a covenant to pay his wife’s debt makes it his own. 

6. Admissibility of parol evidence to prove that a covenant was 

for the wife’s debt, not his own. 

V. tfie 

1. To the guardianship of her illegitimate child. 

VI. the tDife'0 UabiKtiejS. 

1. For a devastavit during coverture. 

VII. £Df the protectton tohicfi touetg of tqiritp throto avounti 

martieb toomen* 

1. They will allow their rights to be referred. 

2. And make ^he husband a trustee for his wife. 

VIII. j©f the tinfe’0 legal aiib equitable tuleregtg, tohether in 

lelation to> or bigtintt from, each other. 

1. Husband’s iiiterest therein. 

IX. j®f the toife’0 freeholb ejstate. 

1. Chargeable by husband to the amount of incumbrances sa- 

tisfied by him. 

2. Charge upon a satisfied mortgage term, assigned to tlie hus- 

band’s use. 

3. Assignment to the husband of her reversionary interest. 

4. Fine of her estate tail ex provisione m i. 

5. Of the wife’s equity as it is administered to her against the 

creditors or representatives of her husband. 

X. tBc toift’s coppgolli fjftatc. 

1 . Surrender thereof. 

XL tfie totft’0 tfiami iittettsstst. 

1. Assignment thereof by the husband. 

2. Whether bound by the husband’s contract for a lease. 

XII. the toife’ss pergonal egtate^ 

1 . Husband’s interest therein. 

XIII. jSDf the toife'g orphanage ghare. 

1. Release thereof by the husband. 

XIV. £)f the toift’g gettleb egtate^ 

1 . Resulting trust on a fine levied thereof. 

2. Of the wife’s equity as it is administered to her against the 

creditors or representatives of her husband. 

3. Adultery, whether a bar to performance of a contract of 

jointure. 

XV. £)f the totft’g eqmtteg. 

1. Husband’s interest therein. 


2 


XVI. 
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IT 


X VI. ^Df tSe Uufe’f? separate estate^ 

1. Of property to tlie separate use of married women. 

Of the words necessary to constitute a trust of property for 
the separate use of a married woman. 

3. Of the separate property of married women, arising from 

their savings out of their separate provisions. 

4. Of gifts by the husband to her separate use. 

5. Of the modes in which married women may dispose of their 

separate property, where it has been given to them witb a 
oower of disposing of it, without any prescribed form. 

6. Of the power of married women over their separate property, 

where it is limited to them with a prescribed form of ap- 
pointment. 

7. Of the disposition, by married women, of their separate pro- 

perty, which has been limited to them without any express 
pow'er to appoint. 

8. Of settlements to the separate use of married women, with a 

power to appoint from time to time. 

9. Priority of bond creditors under a distribution thereof as 

assets. 

10. Of the persons with whom married women may deal with 

respect to their separate estate, and of the account of it to 
which they arc entitled, and against whom. 

1 1. Of the separate character which a feme covert acquires wdth 

respect to her sejiarate property. 

12. Of the wife’s equity, as it is administered to her against her 

husband. 

13. Of her lien upon estates purchased by the husband with her 

separate property. 

XVII. £)f tge toife’0 cfiosicss tit action. 

1. Husband’s interest therein. 

2. Of tlie wale’s equity, as it is administered to her against her 

husl)and. 

3. Of the wife’s equit}^, as it is administered to her against tlie 

general assignees of her husband. 

4. Of the wife’s equity, as it is administered to her against the 

particular assignees of her husband. 

5. Of the wile’s equity, as it is administered to her against the 

creditors or representatives of her husband. 

6. Of the settlement by which the wife may be barred of her 

equity. 

7. Of the forms in which the wife waives her equit 3 ^ 

8. ^ Of the wife’s right by survivorship to her equitable choses 

in action. 

XVIII. £)f eepavatt maUmname. 

1. Of the jurisdiction of courts of equity in relation to. 

2. Of the direct jurisdiction of courts in general to decree. 

3. Mode of enforcing articles of separation. 

4. Of the specific performance of an agreement between hus- 

VoL. VIII. C band 
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band and wife for a separate maintenance, upon an in- 
tended immediate separation. 

5. Of the specific performance of an agreement between hus- 

band and wife for a separate maintenance, in contemp- 
lation of a future separation. 

6. Construction of articles of separation. 

7. Determination of articles of separation. 

8. Of the wife’s power of alienation over. 

9. Of the grounds for a sentence of divorce a mensd ei thoro. 

10. Of the grounds upon which a separate maintenance will be 

decreed or be refused. 

11. Of the effect of separation and separate maintenance upon 

the duties of marriage. 

XIX. JIubmal proceeniitgd. 

1. preliminaries to. 

2. Parties to. 

3. The wife must be served in proceedings against her separate 

estate. 

4. Process against the husband for his wife’s defiiult. 

5. The wife, when not entitled to summary relief. 

6. The wife considered as sole, when the marriage was frau- 

dulent upon the husband. 

7. Of execution against the wife’s separate estate. 

8. Of execution against the wife’s person. 

9. Of suits for discovery against the wife. 

10. Right of husband to answer separately, from his wife living 

in adultery with the plaintiff*. 

11. Of the wife’s answering separately from the husband. 

12. Separate examination of the wife. 

1 3. Effect of the wife’s refusal to join in swearing to a plea, 

14. Suit by husband against wife. 

15. Of compelling the wife to answer her husband’s bill. 

16. Whether the wife’s evidence is admissible against her 

husband. 

1 7. Order by consent, disposing of wife’s separate estate, how 

far obligatory. 

18. Wife’s oWigation to follow up a suit after the husband’s 

death. 

19. A decree, how far obligatory on a married woman. 

20. Of refusing, after the husband’s death, a bill taken i)ro 

confesso against both. 

21. Expenses oh how liquidated. 

22. Suit at law for wife’s legacy. 

23. Supplicavit. 

XX. iDf ttn a map ta&e 

aom bisr tptft. 

The description of next of kin. 


XXI. m 
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Of the husband's rights* 

XXL 5Df tfft t)00cttption un&tt ^ marrieii tooman 

map taU from jgrr gu^banb. 

The description of next of kin, 

XXII. iDf tge tdtfls of marrirb toomem 

1. When valid. 

2. Probate, when essential. 

3. Probate, to what extent efficient. 

4. Revocation of. 

XXIII. mutual totll^ bp busiibanb anb tut&f 

Revocation of, 

XXIV. £>{ tbe l^udbanb’j)! ttgbt of burb'tbot^bip« 

1. To the wife's separate estate. 

2, To the wife’s residuary share. 

XXV. £)f tgt bubbanb’jS Itabilttitb of burbibotjiSip. 

They are partial only, not universal. 

XXVL £)f tfft totfe’0 rigfit of sJurbiborggip^ 

1. Analogy between the rules of law and equity respecting 

survivorship. 

2. To her choses in action not reduced to possession during 

coverture. 

3. Of her right to redeem a mortgage suffered by the husband 

to become absolute. 

4. Of her right to her paraphernalia. 


1. 3n rclarion to trangamonu pitbiouss to mamage^ 

1. Settlements in derogation of marital rights. 

1. Conveyance by a woman under any circumstances, and even the mo- 
, mcnt before marriage, good prima facie : bad only, if fraud ; as where made 

pending the treaty without notice. 1 Ves. 28. 

2. Hence, where a widow, before her second marriage, conveys her estates 
to trustees, to her own separate use, without the knowledge of her second 
husband. This deed is good against the second husband. Countess of 
Strathmore v. Bowes, 2 Cox. 28. 2 B. C. C. 345. 2 Ves. jun. 194. 

2. Bond delivered as an escrow. 

Bond by feme delivered to a stranger before her marriage, to be deli- 
vered on condition, good, though condition performed ai'tcr marriage. 
1 Ves. 275. 

II. £)f t&e bubbaitb’si rigfitsi. 

1. Foundation of his marital rights. 

The burthens, to which a husband is liable, are a consideration for his 
marital rights, upon which therefore fraud may be committed. 1 Ves. 28. 

2. Of his right to the income of his wife’s equitable interest. 

1. The husband is entitled to the income of his wife's equitable interest, 
unless he has received some fortune with her ; or has misbehaved, as, by 
running away with a ward of the court. Macauly v. PhiKps, 4 Ves. 15. 

C 2 2* So 
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2. So likewise, an application by a husband for the interest of his wife's 
money in Court was refused, on her affidavit of ill-treatment. 10 Ves. 56. 

III. £Df tfif g«!3banli’0 obUcanong* 

To procure the joinder of his wife in a conveyance. 

1. Husband, under the circumstances, decreed to procure his wife to join 
in a surrender of copyhold estate. Stephenson v. Morris, 7 Ves. 474. 

2. But, whether under a contract by a husband to sell the estate of his 
wife, the court will dberee him to procure her to join, Qiuesre. Emery v. 
Wase, 8 Ves. 505. 

IV. £)f tftc gugibanb’0 ltabtlitte0. 

1. For the wife’s waste when sole. 

Feme executrix commits waste before coverture ; the husband shall not 
be charged at law after coverture ; and equity will not vary this rule at law 
on the ground of his having received a portion with his wife. 1 Sch. & 
Lef. 263. 

2. Presumption that the wife administered to an estate with his assent. 
Administration taken by a feme covert must be presumed taken with 

the privity and assent of the husband. 1 Sch. & Lef. 266. 

3. Husband of executrix administering assets, makes the debt his own. 
Executrix marries, and she and l)er husband admit assets in answer to 

a bill filed against them. The assets become a debt of the husband in 
respect of this admission, and may be proved under a commission of bank- 
ruptcy issued against him. In re Williams, 1 Sch. & Lef. 173. 

4. His liability for a devastavit during coverture. 

1. Feme covert obtains administration, and the goods are wasted during 
the coverture ; the husband dies; his assets are chargeable in equity for the 
waste committed during the coverture. Adair v. Shaw, 1 Sch. ic Lef. 243. 

2. The law has no form of action by which tlie assets of the husband of a 
feme executrix are chargeable for a devastavit coinmitted by him during tlie 
coverture. 1 Sch. & Lef. 261. 

3. But equity will relieve in such case, on the principle that the property 
came into the husband’s possession bound by a trust. 1 Sch. Ar Lef. 261 . 

4. And if the assets of the original testator remained in tlie hands of the 
husband, and went to his executors in specie, an action at law might be 
maintained for them. 1 Sch. & Lef. 262. 

5. Whether a covenant to pay IhkS wife’s debt makes it his own. 
Where the debt is not originally the husband’s, his covenant to pay is 
only collateral, and will not make it his ; but, Qucert\ whether so against 
creditors. 1 Ves. 187. 

“ 6. Admissibility of parol evidence, to prove that a covenant was for the 
wife’s debt, not his own. 

Not necessary to appear on the instruments that it is the debt of the 
wife, but may be proved aliunde. 1 Ves. 187. 

V. £Df t!)e toifE’0 rtgBt. 

To the guardianship of her illegitimate child. 

A married woman appointed guardian of an illegitimate child; and 
payment ordered to her upon her separate receipt. Wallis v. Campbell, 
13 Ves. 517. 
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VI. tge totfc ’0 ItaWItttejs. 

1. On a devastavit by the husband of an executrix, or administratrix, of 

the estate of her testator or intestate, this court will charge the wife after the 
death of her husband. Benyon v. Collins, Dick. 697. 1 S. & L. 243. 257. 

2. But where the husband of a feme covert executrix, having committed 
a devastavit, becomes bankrupt ; the wife surviving is not liable. Benyon v. 
Collins, 2 B. C. C. 323. 

VII. £)f tSe {iroteetton toliitg tonct^ of rtitiitp tftcoto atouttb 

mairmii toomen. 

1 . They will not allow their rights to be referred. 

The court would not permit a reference to arbitration, one of the par- 
ties being stated to be a feme covert, interested in real estate ; nor even a 
reference to the master, whether it would be for her benefit, as in the case 
of an infant ; distinguishing the case of election, upon the condition imposed. 
Davis v. Page, 9 Ves. 350. 

2. They will make tlic husband a trustee for his wife. 

1. Accord. Rich v. CockclI. 9 Ves. 369. 

2. And where testator gave leasehold premises to his daughter for life, if 
his term or terms arul interest therein should so long subsist, for her sole and 
separate use, notwithstanding her present or future coverture; and after her 
decease to her cliildren equally, their executors, <&:c. during all the remainder 
of the estate, term or terms, and interest therein, which should be then to 
come and unexpired. No trustees being interposed, the husband, having 
possession, was held accountable according to the uses of the will, both as 
to the original leases and also as to reversionary leases, granted to him, as 
the person entitled under the will of the former tenant, upon favourable terms; 
and the equity was established against a purchaser from him with notice. 
Parker v. Brooke, 9 Ves. 583. 

VIII, £)f tfie toife’js legal aiili ctiuitablc intcregtiS, toljetBfr in 

iTlarion to, ot liiistinct from tatlj otljtrf 

Husband’s interest therein. 

Difference between legal and equitable interests of the wife as to the 
right of the husband. 4 Ves. 18. 

IX. £)f tfic tinfc’0 fret&oHi ejitatt. 

1. Cliargeable by husband to tlie amount of incumbrances satisfied 

By him. 

Husband having paid part of mortgage upon wife’s estate, in which she had 
joined, may by his indorsement charge it again to the same amount, but not 
ultra, 1 Ves. 185. 

2. Charge upon a satisfied mortgage term, assigned to the husband’s 

use. 

Husband and wife levy a fine on the wife’s estate, and settle the same with 
power to revoke and create new uses; they join in a mortgage term to secure a 
sum, redeemable by the husband ; the mortgage was paid off, and the term 
assigned to a trustee to such uses as the husband should appoint ; lie after- 
wards, without the wife, borrows a further sum, and makes the term a secu^ 
rity, and the trustee joins him in the assignment ; the husband, by will, 

C 3 orders 
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orders his personal estate to be applied in payment of debts, except those 
secured by the mortgaged estates : this is the husband's debt, and shall be 
paid out of his personal estate, not by the mortgaged term. Astley v. Earl of 
Tankerville, 3 B- C. C. 54*5- 

S- Assignmeilt by the husband of her reversionary interest. 

Wife's reversion, which cannot fall into possession during the husband's 
life, as if it is upon his death, not assignable by him. 16 Ves. 122. 

4*. Fine of her estate tail ex provisione virL 

No objection under the statute of Hen. 7. to a fine of lands taken by a feme 
covert, ex provisione viri^ if the heir in tail joins. Curtis v. Price. 12 Ves. 89. 

5. Of the wife’s equity, as it is administered to her against the creditors 
or representatives of her husband. 

1. Where a wife's estate is mortgaged for the benefit of the husband, 
she has a right to stand as a creditor ; but this may be repelled by parol 
evidence, to shew her intention to the contrary. Clinton v. Hooper. 
3B. C. C. 201. 

2. A feme covert being entitled to the interest of funds for life, her hus- 
band makes a general assignment for the benefit of creditors ; the assignees 
shall not take the dividends without making a provision for the wife. 
Pryor v. Hill, 4 B. C. C. 139. 

3. Wife's fortune was settled, but no provision made for payment of the 
interest during coverture. She left his house, and afterwards lived in 
adultery; bill filed by the husband to be paid the dividends ; the court would 
not decree payment without a provision for the wife, but ordered future 
dividends to be paid into court. Ball v, Montgomery, 4 B. C. C. 339. 

4. Wife held to be entitled to a provision, against the particular assignee 
of the husband for valuable consideration, of the whole of her equitable in- 
terest. Lord Salisbury v. Newton, 1 Eden 370. 

5. Legacy decreed to feme covert : settlement directed. Green v. Scott, 
1 Ves. 283. 

X. £)f tje toifc’0 coppj^oiti 

Surrender thereof. 

Queere whether a copyhold will pass by the surrender of a feme covert, 
empowered under deeds of separation to dispose of her estate. Compton v. 
Collinson, 2 B. C. C. 377. 

XI. jSDf tBt tot£e’0 tgaml 

1. Assignment thereof by the husband. 

1. Husband may forfeit or dispose of his wife's chattel real during her 
life : if he does not, it survives to her ; if he survives, it goes absolutely to 
him. 7 Ves. 183. 

2. So it may be taken in execution for his debt. 9 Ves. 177. 

3. But an assignment for valuable consideration of the wife's equitable 
interest by the husband, does not bar her equity. Qii. as to a trust of a 
term for years of land. 4 Ves. 19. 

2. Whether bound by the husband’s contract for a lease. 

W^hether an agreement by a husband for a lease of part of his wife's 
term, will bind her after his death, as an actual lease does, and if so, whether 
the rent is his property, or survives to her with the reversion, QuarCf Druce 
V. Denison, 6 Ves. 385. 


Xll. flDf 
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XII. i!Df ^otml eistiite. 

Husband’s interest therein. 

Husband’s interest by marriage In his wife’s personal property, chose 
in action, or equitable interest. S Ves. 469. 

Xlll. M ^ orpSanaip 

Release thereof by the husband. 

Right of husband to release the orphanage share of his wife, a freeman’s 
daughter. Salkeld v. Vernon, 1 Eden, 64. 

XIV. £)f ttt toift*!* arnica tiStatr. 

1. Resulting trust on a fine levied thereof. 

’ Husband and wife seised under a settlement for their lives succes- 
sively with remainders in strict settlement, and to the heirs of the wife, 
having no issue, joined in a mortgage, by fine, declaring the ultimate use to 
the survivor. Declaration, or clear intention, equivalent to it, is necessary 
to change the use ; and, no purpose appearing beyond the mortgage, the 
title of the wife was established against a claim under the husband surviving. 
Innes v. Jackson, 16 Ves. 356. 

2. Of the wife’s equity as it is administered to her against the creditors 
or representatives of her husband. 

In what case the settled estate of the wife shall be exonerated from the 
mortgage made by husband and wife, for use of husband, out of husband's 
personid estate. Astley v. Ld. Tankerville, 1 Cox, 82. 

3. Adultery, whether a bar to performance of a contract or jointure. 

Adultery by the wife is no bar to the specific performance of articles 
executed previous to marriage, providing a jointure for her. Buchanan v. 
Buchanan, Ball v. Beatty, 203. 

XV. ;©f tj&e cqmttcs. 

Husband’s interest therein. 

See 3 Ves. 469. 

XVI. tfie separate estate. 

1. Of property to the separate use of married women. 

A married woman, living in trade without the interference of her hus- 
band, residing in a different part of the kingdom, advanced money for the 
purchase of a share in the lottery ; upon an agreement with the plaintiff, 
that half should be considered a loan to him ; and they should be jointly 
concerned in the adventure. Held, that the money belonged to the hus- 
band, the produce was his ; and the bill was dismissed. Lamphir v. Creed, 
8 Ves. 599. 

2. Of the words necessary to constitute a trust of property for the se- 
parate use of a married woman. 

1. Legacy to a feme covert, her receipt to be a sufficient discharge,” is 
equivalent to saying “ to her sole and separate use.” Lee v. Pricaux, 
3 B. C. C. 362. 

3. So is a bequest of two bonds and a mortgage to a married worpnn, 
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with a direction that they should be delivered up lo her, whenever she 
should demand or require the same. Dixon v. Olmius, 2 Cox, 414. 

3. So is a bequest in trust to pay the annual produce into the proper 
hands of a married woman. 5 Ves. 54f5* 

4. So a settlement by a lady about to marry, of her property in trustees, 
for her own sole use, benefit, and disposition, gives a separate estate. Ex 
parte Ray, 1 Mad. 199. 

5. But to prevent the marital right in property of a married woman, a 
clear intention, that it shall be to her separate use, must appear : a mere 
trust to pay the interest to her for life was held not sufficient; the capital 
being bequeathed according to her appointment, whether covert or sole, 
and in default of appointment, to her representatives, including her hus- 
band, was admitted to be to her separate use. Lumb v. Milnes, 5 Ves. 517- 

3. Of the separate property of married women, arising from their 
savings out of their separate provisions. 

The moment a woman takes personal to her sole use, she has sole right 
to dispose of it. 1 Ves. 48. 

4. Of gifts by the husband to her separate use. 

A claim by the testator s widow to dividends, to which he was entitled 
under a bankruptcy, as a gift by liim to her separate use, failed ; the evi- 
dence not even affording a sufficient ground for directing an issue. M‘Lean 
v. Longlands, 5 Ves. 71. 

5. Of the modes in wlucli married women may dispose of their se})aratc 

property, where it has been given to them with a power of disposing 

of it, without any prescribed form. 

1. A married woman may bind her separate property without the trustees, 
unless their assent is rendered necessary by the instrument giving her that 
property. 14 Ves. 547. 

2. Settlement of stock to the separate use of a married woman for life; 
and after her death for Iier husband absolutely. Decree upon the bill of the 
husband and wife for a transfer to him upon his personal security. Chesslyn 
V. Smith, 8 Ves. JtS3. 

3. South Sea Company ordered to permit a married woman to transfer 
.3,500/. south sea annuities under special circumstances. Vanhessen v. South 
Sea Company, Dick. 140. 

4. The course is not to establish a deed between husband and wife on Iicr 
separate estate, witliout the presence of the w ife in court, where the trustees 
put the parties to file a bill. 2 Ves. 500. 

Ci. Of the power of married w^omcii over tlieir sei'>arate property, w here 
it is limited to them with a prescribed form of appointment. 

1. As to the proposition, that the separate property of a feme covert may 
be charged in a different form from that prescribed by the instrument, con- 
sidering her as a feme sole to all intents and purposes, quccre* 9 Ves. 497. 

2. A power of appointment on certain contingencies in a feme covert, 
may be executed immediately, and the interest of the purchaser established, 
the wife consenting in court. Guise v. Small, 1 Anst. 277. 

3. A feme covert having a settlement of real estate and money in the 
funds, the rent and dividends to be paid as she should, from time to time, 
direct, wdth a contingent remainder, in fiiilure of issue, to herself, conveys 
the whole jointly with her husband for payment of his debts; the conveyance 
must be carried into execution by a court of equity. Pybus v. Smith, 
3B.C.C^40. 

4. But held, that tliorc is no jurisdiction in equity by the consent' of a 

married 
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married woman upon examination to transfer to her husband personal pro- 
perty, settled in trust for her, surviving her husband, absolutely. Richards 
V. Chambers ; Seaman v. Duill, 10 Ves. 580. 

5. Money invested in trust for a married woman, to pay her the interest 
for life to her separate use, and after her decease to such person, and sub- 
ject to such powers, &c. as she should by any instrument in writing from 
time to time, or by will, appoint, during her present coverture ; she cannot 
dispose of the principal, at once, by deed, but by a revocable act only. 
Socket V. Wray, 4 B. C. C. 483. 

(). A sum of money in the public funds being given by will to trustees, 
for the separate use of a feme covert, and to be subject to her appointment 
after her death ; the wife made an appointment of this money to her hus- 
band ; and on bill filed by husband and wife against the trustees to transfer 
this fund, the court, on examination of the wife, decreed the same accord- 
ingly. Frederick v. Hartwell, Cox, 193. 

. 7 . Trust by marriage settlement to pay the rents and profits according 
to the appointment of the wife, from time to time, in default of appointment 
to her for her sole and separate use, the receipts of herself, or the person 
she should appoint from time to time, to be from time to time effectual 
releases, ^c. ; sale by her and her husband of her separate interest established. 
Witts v. Dawkins, 12 Ves. 501. 

8. Under a bequest of stock, in trust to permit a woman to receive the 
dividends for life for her sole and separate use, &c. and to pay the same 
into her own proper hands, and that her receipt and receipts should from 
time to time be sufficient discharges ; a sale by her of part of the dividends 
established. Browne v. Like, 14 Ves. 302. 

9. On a marriage a sum of 9000/. was vested in trustees upon trust to pay 
the interest to the liusband for life, and after liis death to the wife for life, 
and after the death of the survivor, to pay tlie principal to such persons as 
the survivor should direct. The husband liaving occasion for moneys the 
wife joined him in executing a deed poll, whereby they appointed the money 
immediately to the husband ; but the trustees declining to act without the 
direction of the court, tlic bill was filed; and upon personal examination of 
the wife, the court directed the trustees to pay the money to the husband, 
and to deliver up the settlement to be cancelled. iMacavnic v. Buller, 
1 Cox, 357 . 

10. A feme covert, entitled to the interest of money for her life, with power 
of appointment as to the principal, receives a part of the principal for her 
support, and appoints to her husband ; he cannot claim this part of the prin- 
cipal. Ramlal v. Ilearle, 2 Anst. 363. 

11. Power to the survivor of liusband and wife, to appoint among chil- 
dren, is not well executed by a deed by both. M'Adam v. Logan, 3 B. 
C.C.310. 

7. Of the disposition by married women of their separate property, which 
lias been limited to them without any express power to appoint. 

1. Right of a married woman to dispose of property settled in trust for 
her separate use, to be paid into her hands, on her receipt, &c. unless re- 
strained to payment, not by anticipation. 18 Ves. jun. 434. 

2. Trust to permit a married woman to receive the interest or dividends of 
stock to her own use during her life, independent of Iier husband. She is 
absolutely entitled for life to her separate use; and upon the rule, that a 
feme covert is to be considered sole as to her separate property, her assign- 
ment, to secure an annuity with her husband, was established. Wagstaff v. 
Smith, 9 Ves. 520. 

3. Grant of an annuity by a married woman out of lier separate property 
established ; notwithstanding notice to the plaintiff by the trustee^, that they 

would 
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would pay to herself only, on account of complaints of her husband's con- 
duct, in consequence of her refusing to join him in raising money; the 
transaction, though for the benefit of the husband, upon th^ evidence being 
her deliberate act, aware of what she was doing, and a free agent. Essex v. 
Atkins, 14? Ves. 5i2. 

4. The court refused to enforce a security upon rents and profits, settled 
in trust to receive and pay them yearly as received, to the separate use of 
a married woman ; and upon the circumstances dismissed the bill with costs. 
Mores v. Huish, 5 Ves. 692. 

5. Under a settlement in trust to pay the rents and interest to the separate 
use for the joint lives of husband and wife ; if she survived, for her heirs 
and executors ; if he survived, according to her appointment by will ; in 
default thereof, a limitation over as to the real estate ; and as to the personal, 
to her executors ; the wife cannot, during the coverture, bind the capital, 
surviving to her. Lee v. Muggeridge, 1 Ves. and Beam. 119. 

6. When a married woman stipulates, that in the event of her surviving, 
the property shall be her's, reserving no power of disposition over it during 
the coverture, there are no means by which she can dispose of it, while 
covert. 1 Ves. and Beam, 123. 

8, Of settlements to the separate use of married women, with a power 
to appoint from time to time. 

1. The covenant of a feme covert, having a power over her separate 
estate, is binding upon her. 1 Ball and Beatty, 52. 

2. Creditor of wife has a right in equity against her separate property, 
and against husband in respect of it, but not beyond it, if notice. Lillia v. 
Airey, 1 Ves. 277. 

3. A married woman is liable to creditors in respect of any separate pro- 
perty, though not from her husband. If they are separated by deed or 
sentence, the husband need not be a party to the action : but he must, if 
they are not so separated, though living apart. 2 Ves. 143. 

4. Qucere, as to the liability of the separate estate of a feme covert to 
answer general demands upon her. Greatley v. Noble, 3 Mad. 79. 

5. A married woman, separated from her husband, and having a separate 
maintenance, renders the same liable by accepting a bill of exchange. 
Stuart V. Lord Kirkwall, 3 Mad. 387. 

6. Decree for payment of a debt by the promissory note of a married 
woman, out of the rents and profits of estates settled to her separate use 
for life. BulJpin v. Clarke, 17 Ves. jun. 365. 

7. Advances to a married woman, deserted by her husband, on the credit 
of a friend in court, her property, for her maintenance, exceeding the income 
of that, reimbursed out of the capital. Guy v. Pearkes, 18 Ves. jun. 196. 

8. Plaintiff with notice of separate allowance of the wife, a very weak 
woman, advanced to her wantonly beyond it ; proof that she received more 
than the demand she could make out ; bill dismissed without account, the 
value being trifling, Lillia v. Airey, 1 Ves. 277. 

9. Bill against husband and wife, and the trustee under their marriage set- 
tlement, to be paid a bond in which the wife joined for the husband’s debt, 
she having separate property. Hulme v. Tenant, Dick. 560. 

10. Bond of a feme covert, as a surety, enforced against her separate estate, 
under a settlement to her separate use, with power of appointment by will, 
or by any writing, purporting to be her will, and in case she should die in the 
life of her husband, and without making any will or other disposition, as to 
the whole or any part, then as to the whole or such part, as to which no 
gift orjdisposition should be so made, to the persons, who would be entitled 
by the statute, if she had died intestate and unmarried. Heatley v. Thomas, 
15 Ves. 596. 
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11. The wife’s bona given jointly with her husband, shall bind her sepa- 
rate property. Hulme v. Tenant, 1 B. C. C. 16. 

12. A feme coviert, having power to dispose of her separate estates, 
granted an annuity to’^ a young lady upon her marriage, for whom she had 
promised to provide. This annuity, a specific lien on the separate estate of 
the feme. Power v. Bailey, 1 Ball & Beatty, 49. 

13. The husband of the grantor having notice of the execution of the 
deed ; the grant is not a fraud upon him. Ball &*Beatty, 49. 

14. Husband and wife agree that the property settled to her separate use, 
shall be paid to the husband ; it shall be carried into execution in this court. 
Ellis V. Atkinson, 3 B. C.C. 565. 

15. Court will not infer an equitable assumpsit contrary to the tenor of 
the obligation subsisting between husband and wife. 1 Ves. 188. 

16. Bill against a feme covert, seeking an account of monies received 
under a will fraudulently obtained by her, and placed out in securities in 
trustees’ names, and that the same may be repaid out of her separate estate. 
General demurrer overruled. Greatley v. Noble, 3 Mad. 79. 

17. Equity will not make good, against a married woman, a contract on 
which she cannot be sued at law. 2 Ves. 156. 

18. Annuity granted by a feme covert, charged upon her separate estate, 
being void under the statute, for want of the insertion of the clause of re- 
demption in the memorial, the consideration cannot be recovered out of her 
separate estate ; though part of the money was applied in paying fines upon 
admission to copyholds. Jones v. Harris,' 9 Ves. 486. 

9. Priority of bond creditors under a distribution thereof as assets. 

In the distribution of separate property of a married woman as assets 
after her death, a bond not entitled to priority. Anon, 18 Ves. jun. 258. 

10. Of the persons with whom married women may deal, with respect 

to their separate estate, and of the account of it to which they are 

entitled, and against whom. 

1. The rule, that a feme covert is to be considered as a feme sole as to 
her separate property, does not extend to transactions with her husband. 
2 Ves; 498. 

2. Wife can by consent in court dispose, in favour of her husband, of 
her reversionary interest in personalty. Pickard v. Roberts, 3. Mad. 384. 

3. Gift by a feme covert of her separate property to her husband not in- 
ferred without clear evidence ; nor, on the other hand, against the husband 
a gift to her separate use. Rich v. Cockell, 9 Ves. 369. 

4. Power of disposition of a feme covert over estate settled to her sepa- 
rate use. A sale by the husband and wife by fine was, under all the cir- 
cumstances, established as to the separate estate of the wife for life and her 
reversion in fee ; though to the trustee for her separate use, and to support 
the contingent remainders ; but set aside as to the remainders, to such per- 
sons, and uses, &c. as she should appoint by will, and in default of appoint- 
ment to her children, upon her bill ; and two wills, obtained from her, de- 
creed to be delivered up. Parkes v. White, 1 1 Ves. 209. 

5. A transaction between husband and wife, relative to the purchase by 
the husband, of his wife’s separate estate, hni not carried into execution 
during their lives, shall not be so after the death of the parties ; but the 
husband’s personal estate shall be liable for rents and profits received. Pitt 
V, Jackson, 2 B. C. C. 51. 

6. Feme covert by deed, directed rents and profits, her separate property, 
to be paid during her life to her husband, for his own proper use and benefit; 
the intention being only to give him the administration during coverture 
without account, after his death the vrtdow is entitled to the future rents, 

and 
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and to those accrued in his life and not received. If her interest had passed, 
it must, upon the circumstances of the transaction, have been set aside. 
Milnes v. Busk, 2 Ves. 488. 

11. Of the separate character which a feme covert acquires with re- 
spect to her separate property. 

1 . Feme covert is a feme sole as far as the instrument creating her sepa- 
rate estate makes her proprietor ; and if she pledges it according to her 
power, the trustees must hold to the uses she appoints : but where she, ac- 
cording to her power, appointed for the benefit of her husband, an inquiry 
into the circumstances was directed. Pybus v. Smith, 1 Ves. 189. 

2. Where there is an assignment by a married woman of her separate 
property in the hands of trustees, the assignee may come for execution of 
the trust ; for her disposition is valid to the extent of her power ; but a ge- 
neral creditor cannot come into equity to have his debt satisfied out of that 
property. 2 Ves. 150. 

3. Agreement by wife, without knowledge of husband, to pay additional 
rent out of her separate property, good. Master v. Fuller, 1 Ves. 513. 

4. As to creditors of the husband, or persons dealing with a married wo- 
man as to the separate property, equity ought to go no farther than to leave 
any legal right undisturbed ; not to improve the security. 4 Ves. 145. 

5. If the wife elope, this court will not assist her in recovering property 
settled to her separate use. Lee v. Lee, Dick. 321. ; 806. 

12. Of the wife’s equity as it is administered to her against her 

husband. 

1. In an account of dividends of the wife’s separate property received 
by the husband, consideration should be had of his extra expence in her 
maintenance, in consequence of her being a lunatic. Attorney-General v. 
Parnther, 4 B. C. C. 409. 

2. Wife permitting her husband to receive her separate income, the ac- 
count shall go hack only one year. 11 Ves. 225. 

3. Husband is not to account for the income of his wife’s separate estate, 
which she permitted him to receive. Sniitli v. Lord Camelford, 2 Ves. 698. 

4. Husband receives interest of wife’s separate jiroperty, her represent- . 
atives shall have no account. Squire v. Dean, 4 B. C. C. 326. 

13. Of her lien upon estates j)urchased by the husband with her 

separate property. 

Money settled to the separate use of the wife, and in the event of no 
children to her absolutely, surviving the husband; with power to the trus- 
tees with her consent to invest it in land. No lien upon estates, purchased 
by the husband, having obtained the money from the trustee : the circum- 
stances not raising the presumption, as if he had been under an engagement 
to purchase, that his purchases were in pursuance of that engagement ; and 
upon the evidence of the fact of the application of the trust-fund, or the 
inability of the husband by other means, not being made out. Not a 
specialty debt from the husband by the elFect of his covenant not to 
obstruct the appointment of the wife under a power. Lench v. Lench, 
10 Ves. 511. 


XVII. tfit toift’s egoges m ottion. 

1 . Husband’s interest therein. 

Upon the bill of a married woman, entitled to a share of the personal 
estate as one of the next of kin of tjie intestate, against the husband, and 

the 
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the administrator, the latter claiming to retain towards satisfaction of a 
debt by bond from the husband to him, it was declared, he was not entitled 
to retain : but that the plaintiff's share was subject to a farther provision in 
favour of her an^ her children ; the settlement on her marriage being in- 
adequate to the fortune she then possessed; and it was referred to the 
master to see a proper settlement made on her and her children ; regard 
being had to the extent of her fortune and the settlement already made 
upon her. Lady Elibank v. Montolieu, 5 Ves. 737. 

2. Of the wife’s equity as it is administered to her against her 

husband. 

1. Husband, where he can, may lay hold of wife’s property; and this 
court will not interfere. 10 Ves. 90. 

2. The equity of a wife to have a provision out of her trust property, 
claimed by the husband, attaches upon newly-acquired property. 2 Ves. 608. 

3. Settlement directed of a legacy to a married woman claimed by her 
husband. Blount v. Bestland, 5 Ves. 515. 

4. Order upon an application of a wife under special circumstances, to 
be allowed maintenance for herself and child, out of a fund standing in the 
name of the accountant-general, to which the husband became entitled in 
right of his wife during the coverture, the husband opposing the application. 
Atherton v. Noell, Cox, 229. 

5. Interest of a fund in court ordered to be paid to the wife, the husband 
being in a state of imbecility of mind. Bird v. Le Fevre, 4 B. C. C. 100. 

6. Wliere the court secures a provision for a wife out of her equitable 
interest claimed by the husband, the trustee is at liberty to pay to the hus- 
band ; aiid that payment is not called back. No instance of the debtor 
calling upon the court to interpose that equity for the wife. 8 Ves. 206. 

7. Freviously to a bill a trustee for a feme covert may pay her personal 
property, or the rents and profits of her real estate, to her husband ; not 
after a bill filed. 10 Ves. 90. 

8. Where money is declared to be due to a feme covert, the court will 
not, on motion, direct it to be paid to the trustees on her marriage-settle- 
ment, till it is reported by the master that there is a settlement. Hardwick 
V. Mynd, 1 Anst. 274. 

9. The court refused to order a provision for a married woman out of 
dividends and interest, to which she was entitled for life ; she refusing to 
live wifh her husband, an officer, abroad with his regiment, and willing to 
receive her. If he had deserted her, that would be a good ground. Bul- 
lock v. Menzies, 4 Ves. 798. 

10. Husband and wdfe living separate under a divorcj a meiua et ihoro 
obtained against the wife for adultery, she petitioned that a sum of money 
belonging to her might be settled to her separate use : he petitioned that it 
might be paid to him ; the court refused to make any order. Carr v. East- 
abrooke, 4 Ves. 146. 

1 1 . Where a wife was entitled to a share upon the distribution of an 
intestate's effects, and resident in Prussia, by the laws of which, one moiety 
of the husband’s effects must come to her on his death, the court did not 
require him to make any settlement. Sawer v. Shute, 1 Anst. 63. 

3. Of the wife’s equity as it is administered to her against the general 
assignees of her husband. 

Husband and wife assign a reversionary interest of the wife in certain 
trust-stock, as a security for the payment of an annuity granted by the hus- 
band; the husband afterwards takes the benefit of the insolvent debtor's 
act, and a general assignment is made of his property ; the person, upon 
whose death the wife was to take, dies, and then the husband dies without 
having done any other act to reduce the stock into possession. Held, that 
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the wife was entitled by survivorship to the stock, against both the particu* 
lar and the general assignee. Hornsby v. Lee, 2 Mad. 16. 

4. Of the wife’s equity as it is administered to her against the particu- 

lar assignees of her husband. 

1. Husband’s assignment of wife’s property will not bar her equity. Pope 
V. Crashaw. 4 B. C. C. 326. 

2. Where a husband assigns the wife’s property for a valuable consider- 
ation, Q. whether the assignee does not take it subject to the same equity 
to which it was subject at the time of the husband’s assignment. Ex parte 
Roberts, Cox. 422. 

S. Whether a particular assignee for a specific consideration, is liable to 
make a provision for the wife out of her fortune, as assignees in bankruptcy 
are, Quare. 9 Ves. 100. 

4. As to the effect of an assignment for valuable consideration by a hus- 
band, of his wife’s equitable interest, with reference to her equity for a pro- 
vision, Qucsre* 11 Ves. 20. 

5. Bill by husband for stock held in trust for his wife : a claim was set up 
under a bond by the wife and her former husband, securing an annuity out 
of the dividends, as an assignment for valuable consideration : but as it came 
before the court collaterally, and several objections were taken upon the 
annuity act, the infancy of the wife, and the nature of her interest at the 
time, the master of the rolls, though upon the general question inclining in 
favour of the wife’s equity against an assignee for valuable consideration, 
would nof determine it ; hut referred it to the master to approve a settle- 
ment upon the wife and her issue, with liberty to the representative of the 
obligee to apply. Franco v. Franco, 4 Ves. 515. 

6. Assignment by a husband of part of his wife’s equitable interest, viz, 
dividends of stock in trust for her, for valuable consideration, enforced upon 
the bill of a surety for the husband, to be indemnified against past and 
future payments: the assignment extending only to lOOi^. a-year, out of 260/. 
The remaining dividends under a bill, on behalf of the wife, paid to her ; the 
husband having, after the assignment, gone abroad, without making any 
provision for her. Wright v. Morley, 11 Ves. 12. 

7. Husband can dispose of his wife’s property in expectancy against every 
one but the wife surviving. 1 Ves. and Beam. 405. 

8. A wife’s chose in action assigned by the husband to an unprovided 
child by a former wife; natural love and affection recited to be the consi- 
deration ; not good. Becket v. Becket, Dick. 340. 

5. Of the wife’s equity as it is administered to her against the creditors 

or representatives of her husband. 

1. Testator having proved the value of annuities, secured to the separate 
use of his wife, as a debt under the bankruptcy of the grantors, his assets 
were charged with the dividends only, upon the foot of that transaction, not 
with the annuities, as subsisting. M‘Lean v. Longlands, 5 Ves. 71. 

2. Husband and wife by indenture, assigned in trust for the husband per- 
sonal property, bequeathed to the wife, apd in possession of the administra- 
tor ; the husband by will, gave the residue of his real and personal estates 
in trust for his wife for life, remainder over, and died ; upon the bill of the 
wife and her second husband, claiming against the deed, being put to her 
election, she elected to take under the will ; and the bill was dismissed. 
Wright V. Rutter, 2 Ves. 673. 

6. Of the settlement by which the wife may be barred of her equity. 

1. Husband claiming his wife’s fortune in equity; though there was a 
separate provision, the court not thinking it sufficient, made him increase it. 
3 Ves. 98, 


2. Husband, 
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2. Husband, by settlement after marriage, considered a purchaser of a 
mortgage belonging to the wife, not reduced into possession. Sykes v. 
Meynal, Diet. 368. 

7* Of the forms in which the wife waives her equity. 

1. Where a married woman will consent to have part of her fortune (in 
court) paid to her husband, it must be so. Dimenoch v. Atkinson, 3 B. C. C. 
195. 

2. And money ordered to be paid to the husband in right of his wife is 
a vested interest in him. Hey gate v. Annesley, 3 B. C. C. 362. 

3. The court cannot take the consent of the wife to the disposal of her 
fortune, unless the amount is ascertained. Edmonds v. Townshend, 
1 Anst. 93. Woollands v. Crowcher, 12 Ves. 174*. 

4'. Where a feme covert joins in the sale of a contingent reversionary in- 
terest in inoD^, her consent may be taken in court, and the conveyance 
established. Guise v. Small, 1 Anst. 277. 

*5. Consent of a married woman taken in court, under a bill by her and 
her husband for execution of a contract for sale 'of her reversionary contin- 
gent interest in stock. Woollands v. Crowcher, 12 Ves, 174*. 

6. Money, under special circumstances, ordered to be paid under a letter 
of the wife, who was in the East Indies. Palmer v. Palmer, Diet. 293. 

7. Where a feme covert, who is abroad, is entitled to money, which she 
consents shall be paid to her husband, her examination and consent shall be 
taken by a magistrate of the place where she resides, attested by notaries 
and translated on oath. Minet v. Hyde. 2 B. C. C. 663. 

8. A wife’s legacy (above 1 00 guineas) shall not be paid to the husband 
without her consent being taken (where she resides abroad) before commis- 
sioners. Bourdillon v. Adair, 3 B. C, C. 237. 

9. In all applications for money of the wife to be paid (by consent) to the 
husband, an affidavit shall be made that there is no settlement on the mar- 
riage. 2 B. C. C. 663. 

10. Money devised to be laid out in land for a feme covert in tail, with 
reversion to her in fee ; she chose to have it paid to her husband ; not paid 
without affidavit by the husband and wife, that there is no settlement. Bin- 
ford v. Bawden, 2 Ves. 38. 

11. Where the money was paid to the wife with privity of husband, with- 
out wTiting, so as to appear that she could dispose of it in her life or by will, 
not'to be considered the debt of husband. 1 Ves. 188. 

12. Whether a jurisdiction in equity, to permit a married woman to give 
up her interest for life in a trust fund, not settled to her separate use, or 
subject to her appointment, analogous to a fine, can be maintained, Queere. 
The bill by the husband and wife against the trustees for this purpose was 
dismissed as premature, the funds not being ascertained ; the husband 
accountable to the trustees in respept of his receipts by their permission, 
unliquidated ; and as to part of the capital, the trust of which was for her 
appointment by deed or will, notwithstanding coverture, no absolute appoint- 
ment having been executed, but merely by way of indemnity to the trustees. 
Sperling v. Rochfort, 8 Ves. 164*. 

8. Of the wife’s right, by survivorship, to her equitable choses in action. 

See 4? Ves. 15. 


XVIII. £)f matntmance^ 

1. Of the jurisdiction of courts of equity in relation to. 

The spiritual court has exclusive cognizance of the rights and duties 
arising from the state of marriage ; a court of equity, therefore, has no juris.. 

diction 
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diction upon a contract for separation between husband and wife simply, much 
less where it will affect a purchaser' or creditor ; but the jurisdiction holds in 
special cases : as, where a third party covenants to indemnify the husband 
against the wife’s debts ; or a fortune accrues to the wife after separation ; or 
the property is the subject of a trust. Legard v. .Johnson, S Ves. 352. 

2. Of the jurisdiction of courts in general to decree. 

No court has any original jurisdiction to give a wife separate main- 
tenance ; but it may be given incidentally ; as on a supplicavit in chancery, 
or a divorce, a mensd et thoro propter scevitiamy in the ecclesiastical court. 
2 Ves. 195. 


3. Mode of enforcing articles of separation. 

Decree for the arrears and growing payments upon a hond for an 
annuity, upon separation between husband and wife, the trustee refusing to 
enforce the bond without an indemnity. An appropriation to answer the 
growing payments was refused. Cooke v. Wiggins, 10 Ves. 191. 

4. Of the specific performance of an agreement between luisl)and and 

wife for a separate maintenance, upon an intended immediate 

separation. 

1. Equity will not establish an agreement of separation between husband 
and wife. Wilks v. Wilks, Diet. 791. 

2. A court of equity will not execute articles of separation ; notwithstand- 
ing which, it is held, that engagements between the husband and a third 
party ^as a trustee), though originating out of, and relating to, a separation, 
are valid, and may be enforced by the court. Worrall v. .Tacob, 3 Mer. 268. 

3. There is no doubt of the general jurisdiction of a court of equity, to de- 
cree the specific performance of articles between husband and wnfe for a 
separation, and a separate maintenance. But the court exercises its discre- 
tion in this case very cautiously, and will not give its assistance until it has 
seen whether, from the circumstances of the case, there is or is not a pro- 
bability of the parties being reconciled. A sentence in the ecclesiastical 
court for the restitution of conjugal rites, is a reason for this court refusing 
to give its assistance in such a case ; and, in general, if such an agreement 
is not fit to be enforced, the court will, on a cross bill, order it to be delivered 
up, although there may be cases in which no relief will be given to either 
party. Fletcher v. Fletcher, Cox, 2. 100. 

4. The court will not interfere in an agreement between baron and feme, 
whereby the feme is to give up part of her separate property to the husband, 
in consideration of their living separate, although the application be made to 
the court by the feme. Durant v. Durand, Cox, 207. 

5- By deed of separation, the husband (a trader liable to the bankrupt 
laws), covenants with a trustee for the wife, in consideration of being in- 
demnified from all debts and engagements, which might be contracted by 
her during the separation, to release his remainder in fee, in certain estates 
(of which he was tenant for life, with remainder to the wife for life, with 
remainder to the issue of the marriage, with remainder to himself, in fee), to 
such uses, &c. as the wife shall by deed or will appoint ; with power to the 
wife to revoke the uses of such deed or will* The wife executes the power 
by deed, which she retains in her possession, and afterwards alters, and re- 
executes. Held, 1. That the covenant, although entered into on occasion of 
a separation between husband and wife, was yet binding in equity, being 
made to a third party : 2. That it might be supported against creditors, 
pnder the statute of James, by the consideration of indemnity against the 
wife’s debts and engagements : 3. That the deed of appointment, containing 
no power of revocation, although it was contained in the instrument creating 

the 



Appendix.] Of the separate mainteimme. SS 

the original power, the re-execution was void, and the original appointment, 
therefore, was decreed to be carried into execution. Worrall v. Jacob, 
3 Mer. 255. 

5. Of the specific performance of an agreement between h«sband and 

wife for a separate maintenance, in contemplation of a future separation. 

As to the validity in law or equity of articles between husband and yvife 
for future separation, even with trustees, in this instance providing, that the 
wife may at any time, with the assent of the trustees or the survivor, his 
executors or administrators, separate, and take away the children, Queere, 
Lord St. John V. Lady St. John, 11 Ves. 526. 

6. Construction of articles of separation. 

1. In articles of separation, the husband was to receive a certain annuity 
out of the wife’s estate, while he should leave her unmolested. Upon mo- 
lestation the annuity is gone. Wright V. Chapman. 2Anst. 345. 

.2. Proviso in a deed of separation, that the wife surviving shall be entitled to 
her dower and thirds of all real and personal estates, whereof the hushatul 
shall die seised or possessed, construed, not as a covenant to leave her such a' 
portion of the personal estate as she would be entitled to under the statute, had 
he died intestate, but that she should he in the same situation as if not separate, 
as to dower and thirds, i. e. the actual share by the law or custom; not interfer- 
ing, therefore, wi til his testamentary disposition. Cochran v. Graham, IP Ves, 63. 

7. Determination of articles of separation. 

1. Articles of separation put an end to by reconciliation. 9 Ves. 537. 

2. Articles of separation, by wliich the husband was to pay the wife 100^. 
a year, decreed to he performed at the suit of the wife, though the husband 
offered, by his answer, to receive her back. Guth v. Guth, 3 B. C. C. 614. 

3. Bill by a married woman, claiming under a bond, by her husband, to a 
trustee for a separate maintenance, admitted to have been destroyed by 
them, on the ground of subsequent incontinence. The bill retained, with 
liberty to bring an action. Seagrave v. Seagrave. 13 Ves. 439. 

8. Of the wife’s power of alienation over. ' 

Trust in a deed of separation to permit A. to receive the dividends, of 

stock for the maintenance and support of the wife, with a covenant of in- 
demnity to her husband : a grant by her of an annuity out of the dividends 
was*held void. Hyde v. Price, 3 Ves. 437. 

9. Of the grounds of a sentence of divorce, a mensr ct ihoro, 

1. Separation a mensa et ihoro in the spiritual court only propter scevitinm 
ant adiUter. : and after reconciliation the same cause cannot be revived, 
lives. 532. 

2. The ecclesiastical court, in a suit for separation, will not consider con- 
duct previous to a reconciliation. 1 1 Ves. 536. 

1 0, Of the grounds upon which a separate maintenance will be decreed, 

or be refused. 

Wliere husband and wife lived separate by mutual consent, and no 
evidence of any cruelty on the part of the husband, and he had, before 
marriage, settled part of her property on her; the court refused to decree 
maintenance. Duncan v. Duncan, Cooper 254. 

1 1 . Of the effect of separation, and separate maintenance, upon tlie 

duties of marriage. 

After a deed of separation executed, the wife is not to all intents 
and purposes,” di feme sole.. She cannot be a witness against her husband, 
or be guilty of felony in his presence: nor can an action' he maintained 
against her. 1 1 Ves. 530. 

VoL. VIII. 
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XVllI. 3|utit(ial pro<»tiing0t 

1. Preliminaries to. 

See S Vea. 

2. Parties to. 

1. As to the ri^t of the husband to sue in his own name for the legal 
chose t« action of his wife, Quare* 10 Ves. 579. 

2. Husband a forma! party to bill against wife, in respect of separate 
estate. 1 Ves. 278. 

3. The wife must be served in proceedings against her separate estate. 

Plaintiff seeking relief, not merely against a husband, seized or entitled 
in right of his wife, but against the separate estate of the wife, must serve 
the wife. Jones y. Harris, 9 Ves. 486. 

4 . Process against the husband for his wife’s default. 

1. Instances of a husband being committed, till his wife should do an act ; 
but where he made it appear he could not prerail upon het, he was dis> 
charged. 5 Ves. 848. 

2. Process a^inst the husband and wife, but to be sta^d against the 
husband, the wife having absconded. Samson v. Overton, Dick. 133. 

3. Process of contempt stayed against the husband for want of the wife's 
answer, she having left nitn. Llovd v. B^net, Dick. 143. 

4. Attachment against husband and wife, for want of the wife’s answer, 
stayed as to the husband, and liberty given to attach his wife. Leishly v. 
Taylor, Dick. 373. 

5. The wife when not entitled to summary relief. 

Feme covert^ living apart from her husband, and holding herself feme 
so!e, not entitled to sunamary relief; but left to her plea of coverture. 
16 Ves. 266. 

6. The w ife considered as sole, w here the marriage was fraudulent upon 

the husband. 

The defendant bribed a man, whom she scarcely knew, to marry her, 
for the purpose of screening her against creditors : the court considered her 
as a Jeme sole, and required her to answer a bill brought by one of her cre- 
ditors, for a discovery, and payment of his debt. Thorold v. Hay, 
Dick. 410. 

7. Of execution against die wife's separate estate. 

As to execution against the property of a married woman, Qr/earc, 
9 Ves. 189. 

8. Of execution against the wife’s person. 

A wife cannot be taken in execution for costs. Jones v. Champion, 
Dick. 160. 

9. Of suits for discovery against the wife, 

1 . Demurrer, by a married woman, to a bill of discovery of transactions 
with her as agent to her husband, allowed. Le Texier v. the Margrave of 
Anspach, 5 Ves. 322; Affirmed on reJiearing, 15 Ves, 159. 

2. Demurrer, of a married woman, to a bill of discovery against her and 
her husband, in aid of an action for a debt on her account, allowed. Barrow 
V. Grillard, 3 Ves. and Beam. 165. 

3. A married woman may demur to a discovery, that would subject her 
husband to a charge of felony, Cartwright v. Green, 8 Ves. 405. 

10. Right 
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10. Right of husband to answer separately, from his wife living in 
adultery with the plaintiff. 

Where the wife lived in adultery with the pljiintifP, the husband was ab 
lowed to answer separate from her. Chambers v. Bull, 1 Austr^GD. 

11. Of the wife’s answering separately from the husband. 

1. Liberty piven to a woman defendant, charged by the bill to be married 
to another oi the defendants, to answer separately, but without prejudice 
to any question as to the validity of the marriage. Wybourn v, Blount, 
Dick. 155. 

2. Motion, by plaintiff, for a separate answer by a feme covert because her 
husband was a prisoner in the king’s bench, refused. Anonymous, 
2 Ves. 332. 

3. A feme covert having obtained an order to answer separately, will be 
held to it. Travers v. Buikley, Dick. 138. 

4. After a joint answer by husband and wife, and amendment of the bill, 
the husband going abroad ; the wife, being the material party, cannot be 
brought into contempt without a previous order upon her to answer sepa- 
rately. Order accordingly for a subpeena to her alone. Carleton v. 
M‘Enrie, 10 Ves. 442. 

12. Separate examination of the wife. 

1. Wife examined on commission apart from husband, as to the dis- 
position of money devised to be laid out in land for her in tail, reversion 
to her in fee, whether to be received in money, or laid out as directed. 
Biiilord V. Bawden, 1 Ves. 512. 

2. Torni of a separate examination of a married woman taken by commis- 
sion, Tasburgh’s case, 1 Ves. & Beam. 507. 

13. Effect of the wife’s refusal to join in swearing to a plea. 

Plea by husliaiid for himself and wife, sworn to by the husband alone, 
the wife refusing to swear, allowed to stand as to the husband. Parie v. 
Acourt, Dick. 13. 

14. Suit by husband against wife. 

Bill by husband against his wife and another, retained, it containing a 
chaise, that the other defendant had placed the property (the subject of 
the bill), out in trust for the wife. Warner v. Warner, Dick. 90. 

15. Of compelling the wife to answer her husband’s bill. 

Order upon a married woman to put in an answer to a bill by her hus- 
band. 13 Ves. 26*6. 

16. Wliether the wife’s evidence is admissible against her husband. 

1. Wife’s evidence not admitted against her husband. 3 Ves, & Beam. 
166. ‘ 

2. Wife’s evidence against the husband allowed only for security of the 
peace ; but she cannot sustain an indictment against Jiim. 1 Ves. 49. 

3. Wife’s affidavit cannot be read against her husband. Sedgwick v. 
Watkins. 3 B. C. €. 2. 

17. Order by consent, disposing of wife’s s^arate estate, how far 

obligatory. 

An order, disposing of tlie real estate of a feme covert, made on her 
consent, and acquiesced in during her life, will not be set aside on a doubt- 
ful case, made many years afterwards by her representatives. Burke v. 
Crosbie, Ball k Beatty, 489. 

D 2 


18. Wife’s 



$6 BARON AND FEME. [Chancery 

18. Wife’s obligation to follow up a suk after the husband’s death. 
Vide Dick. 566. 

19. A decree how far obligatory on a married woman. 

A feme covert is as much bound by a decree as a feme sole. Ball & 
Beatty, 502. 

20. Of re-hearing after the husband’s death, a bill taken pro cofifesso 

against both. 

Bill decreed to be taken pro confesso against husband and wife (on 
22d Jan. 1762), re-heard on the petition of the wife, the husband being 
dead. Took v. Clark, Dick. 350. 

21. Expences of, how liquidated. 

1. Bill by a wife for a specific performance of articles, and for alimony; 
500/. ordered to be paid her by her husband, for the purpose of carrying on 
the suit. Yeo v. Yeo. Dick. 498. 

2. 500/. to be paid to the wife to prosecute a suit in jactitation of mar- 
riage, although no agreement before marriage. Dickenson v. Mavie. 
Dick. 582. 

22. Suit at law for wife’s legacy. 

Action by the husband for a legacy due to his wife, docs not lie. 
4 Ves. 19. 5 Vcs. 516. 

23. Supplicavit. 

1. Order for security under a supplicavit, on articles exhibited by a w ife 
against her husband, under statute 21 Jac. I. c. 8. Heyn’s case, 2 Ves. 
tS: Beam. 182. 

2. Order for security under a writ of supplicavit, on articles b}^ a w ife 
against her husband. Dobbyn’s case, .3 Vcs. & Beam. 183. 

XIX. £)f tfte tte^riiprion unttre twfiifjl) n gii0banb map tabe 

from jjie txnfc. 

The description of next ol’ kin. 

Prima facie^ bequest by a liusband to his next of kin does not include 
his wife : nor does a similar bequest by a wife under a power include her 
husband. 14 Ves. 382. 

XX. £>f tftc bcstriptioit imftcr VnIjitS a marririj tooman map 

taUe from ftcr iiupbano. 

The description of next of kin. 

Vide 14. Ves, 382. 

XXL £)f tjje toillst of marrieb tuomcn. 

1. When valid. 

1. Where personal estate is given to a feme covert to her sole and sepa- 
rate use, she may dispose of it by will, without the assent of her husband. 
Fettiplace v. Gorges, 3 B. C. C. 8. 

2. Will by wife of her separate property and its produce, whether de- 
rived from her husband or a third person, good. Fettiplace v. Gorges, 
1 Vcs. 46. 

3. Disposition by will incident to a trust for the separate use of a feme 
covert, and trie husband liaving taken a transfer, is a trustee. As to other 

4 property, 
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property, she cannot make a wHl without the assent of her husband. Rich 
V. Cockell, 9 Ves. 369. 

2. Probate, when essential. 

Where a feme covert disposes by will, it is necessary to produce the 
probate to justify payment of the money. Cothay v. Sydenham, 2 B. C. C. 
391. 

3. Probate, to what extent efficient. 

Probate of a will of a married woman, which is now necessary, though 
formerly otherwise, limited to her power, by the assent of her husband, 
with respect to any beneficial interest : not, as to her right, as executrix of 
another person, to make an executor, and continue the representation. 
Stevens v. Bagwell, 1.5 Ves. 139. 

4. Revocation of. 

1. A feme covert makes a will ; becoming discovert, she takes a convey- 
ance from the trustees ; this is a revocation. Lawrence v. Wallis, 2 B. C. C • 
319. 8ecus of marriage, and a settlement. Ibid. 

2. It was part of an agreement between husband and wife before marriage, 
that she should have power to dispose of her property by will made after 
marriage : a will made previous to the marriage, tliough subse(|uent to the 
agreement, is revoked by the marriage. Ilodsdcn v. Lloyd, 2 B. C. C. 534. 

XXII. muniaf tutUsi bp Im^baub anb toife* 

Revocation of. 

A mutual wdll by the husband and wife, if revoked, must be revoked 
jointly ; or if revoked separately, notice must be given to the other party of 
such revocation. Dufour v. Periera, Dick. 419. 


XXIII. tlic bubbatib’b right of jsurbtborjjhip. 

1. To the wdfe’s separate estate. 

1. If no disposition of wife’s separate property, husband succeeds as next 
of kin, not by marital right. 1 Ves. 49. 

Previous to her marriage, a widow entered into an agreement (without 
seal or stamp) that her property should go to the survivor for life. She 
being seized of a reversion in fee (subject to an estate tail, and a trust term 
for securing annuities, which determined in the life-time of the husband sur- 
viving the wife), he is entitled for life in equity. Hodsden v. Lloyd, 
2B.C.C.534. 

2. To the wife's residuary share. 

Where a feme covert was entitled to one-sixth of the residue of a tes- 
tator’s estate ; upon a bill filed by another residuary legatee, to which slie 
and her husband were defendants, a decree was made for a sale of the 
estate and payment. Held, that her share vested absolutely in her husband 
by survivorship ; and though the defendants were creditors of the w ife, yet 
that the court would interpose to take the money out of their hands. 
Forbes v. Phipps, 1 Eden. 502. 


XXIV. ti)c gubbanb’b Iiabtlim^ of sturutborpj^tjp. 


They are partial only, not universal. 

Many obligatiois, which do not survive against the husband after cover 
lure. 7 Ves. 183. 
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XXV, M tge toifr’jj rtggt of 

1. Analogy between the rules of law and equity respecting survivor- 

ship. 

Analogy between the rules of law and equity as to a wife’s right of 
survivorship. 9 Ves. 98. 

2. To her choses in action^ not reduced to possession during coverture. 

!• Distinction in equity, with reference to a wife’s right of isfurvivorship, 
between assignment voluntary and for valuable consideration. 9 Ves. 99. 

2. Stock, the property of a married woman, not reduced into possession, 
so as to be vested in her husband, by a transfer to him merely as a trustee. 
Wall V. Tomlinson, 16 Ves. 413. 

S. Stock, transferred into the name of a married woman, as next of kin 
of an intestate, upon the death of her husband, without having done any 
act with reference to it, except signing partial transfers by her, survives. 
Whether he had a right to transfer into his own or another name, whether 
the bank could prevent it, or this court could interfere, to make a provision 
for her, Qtusre* Wildman v. Wildman, 9 Ves. 174. 

4. Possession by husband as executor and trustee, not a reduction into 
possession of his wife’s share of the residue, entitling him against her right 
by surviving. Baker v. Hall, 12 Ves. 497. 

5. On a question whether arrears of a rent-charge incurred in the life- 
time of the ])laintifF’s late husband, and money due on a judgment recovered 
by her late father, of a bond, she being surviving executrix, belonged to the 
plaintiff, or to the representatives of the late husband ; held, they belonged 
to the plaintiff, as his widow. Salway v. Salway, Dick. 434. 

6. Legacy to a married woman, subject to a life-interest, reduced into 
possession, as against her right, surviving, by payment to her husband dur- 
ing the life of the person entitled for life. Doswell v. Earle, 12 Ves. 473. 

7 . A legacy to a married woman is not sufficiently reduced into possession 
by an appropriation by the executrix of a mortgage to the same amount, so 
as to prevent her survivorship upon her husband’s death. Blount v. Bestland, 
5 Ves. 515. 

8. A, tenant for life, in case she should so long continue unmarried ; in 
case of her marriage to her in fee ; in case of her decease unmarried,^ to 
her sister B, in fee. A, and B. and the husband of J5. joined in a sale. 
The purchase money was laid out in the funds in the names of trustees with- 
out any declaration of trust or agreement as to the application ; nor was any 
notice of this fund taken in the wills of B, and her husband, and B. being 
the survivor, made a general disposition of all her personal estate in favour 
of A, A *9 though still unmarried, held absolutely entitled to the stock. 
Scawen v. Blunt, 7 Ves. 294. 

9. D. E., the father of C. N.f after her marriage, drew a check in her fa- 
vour upon his bankers for 10,0001. The bankers gave her a promissory note 
for 10,0001. ; lOOOK, part of the principal money on the note, was paid to 
W. L*N ., the husband of C. N., and he also received the interest due upon 
the promissory note, up to the time of his death ; held, that upon his 
death C. N, was entitled to the note as a chose in action which had survived 
to her. Nash v. Nash, 2 Mad. 133. 

3. Of her right to redeem a mortgage •suffered by the husband to 

become absolute. 

1. On marriage, the wife’s estate is settled on the husband for life; re- 
mainder to the issue of the marriage in tail ; remainder in fee, to the survivor 
ot husband and wife. The husband and wife levy a fine, and mortgage tlie 

estate ; 
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estata : the husband suffers the estate to become absolute in the mor^agee, 
and dies. Hra widow held entitled to redeem. Hill v. Bp. of Bristol, 
Dick. 526. 

2. Baron and feme, seized in fee in right of the feme, mortgage by fine, 
and afterwards convey the equity of redemption by lease and release to the 
mortgagee. The mortgagee having remained in possession as complete 
owner, for more than 20 years, during the life of the husband, tenant by 
the curtesy, the heir of the wife is barred of his equity of redemption by 
the lapse of time. Corbett v. Barker, 1 Anst. 138. 

4 . Of her right to her paraphernalia. 

1. Jewels of the wife, though given by the husband’s will to her for life, 
shall not be sold for payment of the husband's debts, charged on 9 real estate 
in aid of personalty. Boynton v. Parkhurst, 1 B.C.C. 576. 

2. Vide in Executor. 


BASTARD. 

I. of accc00 ant) non^amojf. 

T)ie old rule to presume access within the four seat is 
obsolete. 

(1. CDcantti ant) beiitteist0 to. 

1 . Whether the term ** child” includes natural children. 

2. Whether an illegimate child may take under a prospective 

provision for illegitimacy. 


I. ptt0umpttan of attt00 anh tHm-mtt004 

The old rule to presume access within the four seas is obsedete. 

Access or non-access may now be proved; the old rule to presume 
access within the narrow seas having given way. 13 Ves. 58. 

1 1. CDrama attO btqm0t0 to. 

1 . Whether the term child” includes natural children. 

Illegitimate child cannot take by the description of child of his re- 
puted father, until he has acquired the reputation of being such child. 
1 Ves. & Beam. 452. 7 Ves. 458. 

2. Whether an illegitimate child may take under a proscriptive provision 

for illegitimacy. 

1 • Rule, that a bastard cannot take as the issue of a particular person, 
until it has acquired the reputation of being the child Of tiiat person, which 
cannot be before its birth. 17 Ves. jun. 531. 

2. Natural child cannot take by a prospective bequest, made before his 
birth. Arnold v. Preston, 18 Ves, jun. 288. 

3. Under a bequest “ to such child or children, if more than one, as A, 
may happen to be ensient of by me a natural child, of which she was 
then pregnant, cannot take ; though a bequest to tbe natural child of which 
a woman was ensient, without reference to any person as tbe father, would 
probably be good ; leaving no uncertainty. Earle v. Wilson, 17 Ves. 
jun. 528. 

4. Whether under a provision, if the party should have an illegitimate 
son, generally for such son, one in existence at the time can take, Qjuucre. 
Hcrcy v. Birch, 9 Ves. 357. 
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BILL OF EXCHANGE AND PROMISSORY NOTE. 
L Mtgat tnsstrumeitt0 acr tiillji of cytgangc, tofiat not. 

An order payable out of a particular fund. 

II. iDf tgc acceptance of titUs, 

An undertaking to accept, whether an acceptance. 

III. £)f tge acceptor. 

Nature of his contract. 

IV. £)f tlje negotiation of bill0. 

1 . Liability on a discount without indorsement. 

2. Joint liability on distinct indorsements l)y partners, 

V. £Df tfie Di^rwtmir of WIIsTf 

1. Notice thereof — general rule as to when essential or not. 

2. Notice thereof — by whom given. 

3. Notice thereof — to whom given. 

4. Notice thereof — whether dispensed with by the acceptor’s 

bankruptcy. 

5. Notice thereof — what shall be effects to render it requisite. 

6. Liability of the drawer, whether immediate thereon. 

7. Rights of a payer for the honour of a party. 

8. Of the holder’s right to sue for the original consideration. 

VI. £)f tfie moticjs in tf)t liafailitp of a partp map be 

bi0c)jargcb4 

1. By giving another bill in lieu of the fbrmei’. 

2. The drawer is discharged by giving time to tlie acceptor. 

3. The drawer is discharged by compounding with the acceptor . 

VII. lubtcial pfocce&mg^^ 

1. Of declaring upon the original consideration. 

2. Of attaching bills of exchange in Scotland. 

I. (iiajjat tnotrumenw arc WH0 of cjrrljange, toiiat noL 

An order payable out of a particular fund. 

Order payable out of a particular fund, not a bill of exchange,, 
lVes.281. 

IL £)f tijc acceptance of 

An undertaking to accept, whether an acceptance. 

A letter undertaking to accept bills, held an aoccptancc. Ex parte Dyer, 
6 Vgs. 9. . 

HI. Df tfie atxeptor. 

Nature of his contract. 

Acceptor of a bill considered as a debtor, not a surety. 2 Ves. Sr 
Beam. 309. 

IV. m 
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I V. HDf tgc ncgottarioti of WIljs, 

1. Liability on a discount without indorsement. 

A mere discount of a hill without the indorsement of a party who re- 
ceives the money, does not give the holder of the bill any claim against such 
party. Ex parte Roberts, 2 Cox, 171. 

2. Joint liability on distinct indorsements by partners. 

If A. and 2?. are partners in a trade carried on in the name of A* only, 
and A. draws bills in his own name payable to his order, which he indorses, 
and afterwards also indorses and procures them to be discounted, there 
is no legal contract for a holder to maintain an action against A. and B. upon 
the bills, unless it appear that A. drew and indorsed them in the character 
of and as representing A. and B, Ex parte Bolitlio ; in re Blackburn, 
1 Buck, 100. — But a person discounting the bills, may have a right of action 
against A, and B, jointly for money had and received, if he can show that 
they received the money by means of the bills for partnership purposes. Ibid. 

V. £)f tfif &tj3igonour of billjs. 

1. Notice thereof — general rule as to when essential or not. 

Distinction as to the necessity of notice to the drawer of a dishonoured 
bill ; depending on the fact, whether the acceptor has effects, or, whether 
it is a single transaction, or, if various dealings, the excess, for the accom- 
modation of the drawer or acceptor. In the latter case, notice equally neces- 
sary without effects. Ex parte Heath, 2 Ves. & Beam. 210. 

2. Notice thereof — by whom given. 

Notice that a bill is dishonoured, to effect a discharge, must come di- 
rectly from the holder. Ex parte Barclay, 7 Ves. 597. 

fh Notice thereof — to whom given. 

Notice of a dishonoured bill to a bankrupt, as drawer, before the choice 
of assignees, good. Ex parte Moline, 19 Ves. 216. 

4. Notice thereof — whether dispensed witli by the acceptor’s 

bankruptcy. 

Bankruptcy of acceptor docs not dispense with notice to the drawer, 
18 Ves. jun. 21 . 

5. Notice thereof — what shall be effects to render it requisite. 

Whether securities, as title deeds and short bills, are not effects for the 

purpose of notice, QuaTe. Ex parte Heath, 2 Ves. & Beam. 240. 

6. Liability of the diawer; whether immediate thereon. 

The holder of a bill of exchange may resort to the drawer immedialcUf 
alter it has been dishonoured by the acceptor. Ex parte Moline, 1 Rose, 303. 

7. Rights of a payer for the honour of a party. 

A person, taking up a bill for the honour of the drawer, has no right 
against the acceptor without effects. Ex parte Lambert, 13 Ves. 179. 

8. Of the liolder’s right to sue for the original consideration. 

1. Bill taken for an antcoedent debt, without indorsement, proving bad, 
the antecedent debt may be resorted to. Otherwise, if the bill is discounted 
without indorsement, and no antecedent debt. 10 Ves. 206. 

2. Debt discharged by a bill taken as a discharge and satisfaction ; otlioi*- 
wisc not until payment. Ex parte Hodgkinson, 19 Ves. 291. 

• VI. 



42 BOUNDARIES. [Chancery 

VI. £)f mt>m in tfft Kabtlttp of a pnvtp map be 

hmlbntsii^4 

1. By giving another bill in lieu of the former. 

Bills, in lieu of which other bills are given, if permitted to remain with 
the holder, and the latter bills are not paid, may be enforced. £x parte 
Barclay, 7 Ves. 597. 

2. The drawer is discharged by giving time to the acceptor. 

Holder of a bill giving time to the acceptor, discharges the drawer. 
11 Ves. 411. 

3. The drawer is discharged by compounding with the acceptor. 

Holder of^abill of exchange, discharging the acceptor by receiving a 
composition, cannot come upon the drawer. £x parte Wilson, J 1 Ves. 410. 

VII. lutiicial |)rotatitn00« 

1. Of declaring upon the original consideration. 

Creditor by note need not declare upon it, but may recover upon the 
loan. 2 Ves. 303. 

2. Of attaching bills of exchange in Scotland. 

Quccre whether bills of exchange may be attached in Scotland. 2 Ves. 
k Beam. 411. 


BLASPHEMY. 

i^iiture tdf oSenre of bla^pgrmp. 

Whether founded on common law or statute, blaspliemy was an offence 
punishable at common law before the st, 9 70 W. 3. c. 32., and that statute 

does not take away the common law punishment for blasphemy. Attorney- 
gcii. V. Pearson, 3 Mer. 407. 


BOUNDARIES, COMMISSION TO ASCERTAIN. 

I. £)f tbt uin0titrttott ttt ntiritp, 00 to 0raittiiig a comnu00iott 

to ascertain tnunbatit^. 

Its deduction and original. 

II. a commi00tQn to a0tmam boutt0at:tt0 totll bt 0rattteb. 

1 . The grounds upon which courts of equity proceed. 

2. Against a coOTholder. 

3. In the case of two manors. 

4. Against a tenant. 

III. naabm a cotnmt00ton to a0tertam bounbactt0 tmll be 

cefii0eb. 

1 . In the case of two manors. 

2. To ascertain the boundaries of two parishes. 


IV. iX 
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IV. £)f tge mote of obtaining. 

All parties interested should be brought before the court. 

V. £)f tfit commi00iontr0. 

The number which the plaintiff may name. 

I. £Df tfft |uri 0 birnon in equit|i» a0 to granting a tommi00ion 

to d0rtrtain hmnUavkg. 

Its deduction and original. 

Jurisdiction, as to granting commission to ascertain boundaries, deduced 
from the writ de rationalibus de, or that, de ^rambulatione JHc. Consent 
the ground upon which it was first exercised; then, upon the application 
of a party having an equitable claim, and no objection made. But a court 
of equity will not interfere between two independent proprietors, to force 
either to have his right so determined. Speer v. Crawter, 2 Mer. 410. 

II. ssaben a commi00tDtt to amttmi boutibarie0 toift be grattteb. 

1. The grounds upon which courts of equity proceed. 

1. Ground of relief upon confusion of boundaries, that there was a duty 
upon the defendant to keep them distinct. 9 Ves. 345. 

2. The circumstance of confusion of boundaries constitutes oer se no 
ground for the interposition of the court. Speer v. Crawter, 2 IVfer. 410. 

S. Commissions to fix boundaries of legal estates, are not of course ; there 
ought to be some equitable circumstance for the court to lay hold of. Wake 
v. Conyers, Eden. 335. 2 Cox, SfK). 

4. All the cases where the court has entertained bills for establishing 
boundaries have been where the soil itself was in question, or there might 
have been a multiplicity of suits. Wake v. Conyers, Eden. 335. 2 Cox, 360. 

2. Against a copyholder. 

Upon a bill of the lord, a commission issued to distinguish copyhold 
lands within the manor, comprised in adinittrnces produced, the last in 1693, 
from freehold, and compounded copyholds, and to ascertain the boundaries ; 
and if they cannot be distinguished, to set out lands of the tenant of equal 
value with so much of the copyhold lands as cannot be distinguished. The 
Duke of Leeds v. the Earl ot Strafford, 4 Ves. 180. 

3. In the case of two manors. 

Issue to try and settle boundaries of tw^o manors by a special jury, and 
to have a view. Lethieullier v. Lord Castlemain, Dick. 46. 

4. Against a tenant. 

1. Duty of the tenant to keep the boundaries; and the court will aid the 
reversioner to distinguish them : and, if they cannot be distinguished, will 
give him as much land. 6 Ves. 293. 

2. Obligation of tenant to preserve boundaries; and having permitted 
them to be destroyed, so that the landlord's land cannot be distinguished 
from his and restored spccifiGally, to substitute lands of equal value. The 
land or its value ascertained by commission. Attomey*gen. v. Fullerton, 
2 Ves. & Beam. 263. 

3. Commission to ascertain and distinguish boundaries ; and if not to be 
distinguished, to set out the value, upon a bill by a prebendary against lessees 
of the prebendal lands, also owners of other lands within the parish, with 
which the prebendal lands kad become intermixed and confounded by reason 
of the unity of possession. Willis v. Parkinson, 2 Mer. 507. 


III. SSAfftn 
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III. a (ommi{i0toit ro a^cettmtt bouittiam^ totll be refu!}rt>. 

1. In the case of two manors. 

1. Bill to ascertain the boundaries of two manors, dismissed, there being 
no dispute as to the soil. Wake v. Conyers, Eden 331. 2 Cox, 360. 

2. Bill by lord of the manor of B. against the lord of the adjoining manor 
of I. (who was also lessee of the manor of W.), and against commissioners 
under an act for inclosing lands within the manor of I., alleging confusion of 
boundaries arising out of the union of possession of the two manors ; and 
that the defendants were preparing, in combination together, to set out a 
boundary of the manor of I., which would include lands belonging to the 
manor of W. ; prayed a commission to set out the land lying within, and 
being part and parcel of, the manor of W. The answer of the defendant, 
lord of the manor of W. I., set out boundaries, referring to perambulations 
made previous to the union of possession ; and the lease having expired since 
the filing of the bill, and it not being established in evidence that there w-as 
any confusion of boundaries occasioned by default or neglect of the owners 
of I., while lessees of W., the bill was dismissed, with costs, as against the 
commissioners ; but without costs, as against the other defendant. Speer 
V. Crawter, 2 Mer. 410. 

2. To ascertiiiii the boundaries of two parishes. 

1. Bill will not lie for one parish against another, to ascertain boundaries^ 
St. Luke’s Parish v. St. Leonard’s, 1 B. C. C. 40. 

2. On a bill to settle the boundaries of two parishes, the matter held to 
be at law. Waring v. Hotham, Dick. 550. 

3. A. commission to ascertain the boundaries of two rectories, refused- 
3 Anst.’ 801. 

IV. £)f tbe mote of obtaining. 

All parties interested should be brought before the court. 

A commission to settle the boundaries of a parish or of a manor, ought 
not to be granted where all parties who may probably be interested are not 
before the court. 2 Anst. 386. 392. 

V. iiDf tfit tommt 00 tonci: 5 !. 

The number which the plaintilf may name. 

On a bill by a [)rehendary against his lessees, for a commission to ascer- 
tain the boundaries of the prebendal lands, the prebendary is entitled to 
name as many commissioners as his lessees. Willis v. Parkinson and others. 
Swanst. 9. ^ 


BYE-LAW. 

I. asi to tbe baltOitp of bpc^latogi in rrsstraim of trate. 

1. Distinction between charter and contract. 

2. Distinction between charter and custom. 

3. Restraining members of the same corporation from being 

concerned in the same trade. 

4. A bye-law of the company of Whitstable fishermen. 

II. Congtrufrion of 

1, A bye-law of the East India Company, requiring a discovery 
by answer to bill in eijuity. 


I. 
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I. ta tgr daliUttp df {ipe4atd0 in vmmm of natie. 

1. Distinction between charter and contract. 

Distinction between charter and contract; that which ma} be the 
subject of contract between the different interests in a partnership, might not 
be good as a bye-law ; for instance, an agreement among the citizens of 
London, who have as extensive a power in making bye-laws as any cor- 
poration, not to sell, except in the markets of London, would be good, 
th ough a bye-law to that effect has been declared bad by the legislature. 
17 Ves. jun. 322. 

2. Distinction between charter and custom. 

Bye-law, even in restraint of trade to a certain extent, which would not 
have been good under the authority of charter, may be good by custom. 
17 Ves. jun. 322. 

3.’ Restraining members of the same corporation from being concerned 

in the same trade. 

No instance of a bye-law restraining the individual members of the 
corporation from being concerned, either in any other place, or within given 
limits, in the same trade. 17 V^es.jun. 322. 

4. A bye-law of the company of Whitstable fishermen. 

As to the validity of a bye-law of the corporation, the company of 
Whitstable fishermen, that any freeman, engaging in any other oyster fishery 
on the coast of Kent, shall forfeit 10/., and until payment, should be ex- 
cluded from all share of the profits wliich should in the mean time be 
divided, as if he had wholly ceased to be a freeman ; and whether such 
suspension is open to a mandamus, as a temporary disfranchisement, Queere. 
Adlcy v. The Whitstable Company, 17 Ves. jun. 315. 

IL Cousstrucrion of 

1 . A bye-law of the East India Company, requiring a discovery by 
answer to bill in equity. 

Pyc-law of the East India Company requiring a discovery by an 
answer to a bill in equity as to transactions, upon which penalties were 
imposed, confined to the case of a bill by the company, Paxton v. Dou- 
glas, 16 Ves. 239. 


CANAL NAVIGATION. 

I. £)f tlje iuri 0 &ittton of courts of cquitp to tiifortc tgt proPi* 
titontt of, or in relanon to, canal napt^atioii atto. 

1. Preliminaries to their interference in a case of deviation. 

2. By compelling disputants to resort to die tribunal of the 

commissioners. 

3. By restraining the undertakers from proceeding farther on a 

deficiency of funds. 


1. JDf 
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1. t|^ ^un0titrneti of coutt0 of eqttttp to mfocte t|^ proOt^ 
Otono of, or itt rrlahott to, canal natiigatton actOf 

1. Preliminaries to their interference in a case of deviation. 

Though the court will not restrain an action of trespass by a party, 
through whose estate a canal is cutting, for deviating from the line, because 
he has laid by and rested upon his legal rights ; yet, if he files a bill to 
restrain their deviating, and then moves to commit them, the court will not 
do so, without a trial by a jury in a disputed case, and directing an issue at 
law. Agar v. Regent's Canal Company, Cooper, 77. 

2. By compelling disputants to resort to the tribunal of tlm commis- 

sioners. 

Equity cannot compel resort to commissioners appointed under an act 
of parliament, to settle disputes between parties arising from a iiavigatioti, 
a lease for years having expired, and the landlord proceeding to recover 
possession. Demurrer allowed. Stanhope v. Pilkington, Cooper, 193. 

3. By restraining die undertakers from proceeding farther on a defi- 

ciency of funds. 

1. Persons authorised by act of parliament to cut a canal, if their funds 
are insufficient for the completion of the undertaking, may, on the prompt 
application of the owner of lands through which they are cutting, be re- 
strained from proceeding. Agar v. Regent’s Canal, Swanst. 250. 

2, Persons authorized by act of parliament to cut a canal, and required 
to appropriate certain sums for the construction and maintenance of works 
to protect a harbour in which the canal was intended to terminate, not re- 
strained from cutting through their own lands, at a distance from the har- 
bour, in the event of a present insufficiency of funds for the completion of 
the undertaking, pending an application to parliament for fartlier powers to 
levy money. Mayor, &c. of King’s Lynn, v. Pemberton, Swanst. 244. 


CERTIORARI. 

3 t 0 form, aiU> in toutt returnable. 

A writ of certiorari returnable in the court whence it issues; and it 
must be to return the record, not the tenor of the bill, in the mayor’s court. 
Woodroffe v. Kinaston, Dick. 233. 


CHAMPERTY. 

I. iDf maintenanre anb cgampertii in 0eneral. 

Defined. 

II. iSBjbat tratuiatttona are botli aa amounting to tdamiirrtp. 

Assignment of part of the subject of a suit in tlie prize-court. 

III. tie jue^bictiott of eourta of egn^ itt t|e matter of 

tlampert}!. 

They will set aside a bond which, though not strictly cham- 
perty, is neai" it. 


I. aDf 
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I. iDf tnainttnoiice atm tj^aittpettp in genetral. 

Defined. 

Maintenance and champerty. 18 Ves. Jun. 125. 

II. Wj^at tranaacttona are botH aa amounting to tgamprtp. 

Assignment of part of the subject of a suit in the prize-court. 
Assignment to navy-agents of part of the subject of a prize-suit, then 
depending, void, amounting to champerty ; viz. the unlawful maintenance of 
a suit in consideration of a bargain for part of the tiling, or some profit out 
of it ; which is not confined to courts or common law. Stevens v. Bagwell 
15 Ves. 139. ’ 

III. £)f tge itiriaHictiott of rourta of rguttp in matter of 

cgamiiertp. 

They will set aside a bond which, though not strictly champerty, is 

near it. 

Bond set aside as, though not strictly champerty, near it. 18 Ves. 
jun. 128. 


CHANCERY. 

I. £>f majrinus in equitp. 

What things are considered in equity as actually performed. 

II. Q^quitp atth (ato cotirva^teh tacB 

1 . The sera of equity. 

2. Distinctions peculiar to England ; with the consequences. 

3 . Distinction between the rules of property at law and in 

equity. 

4. In relation to the different modes of proof. 

• 5. Of the different rules which govern each in regard to fraud. 

6. Transactions void at law may be upheld in equity. 

III. £)f officrrgi of rBf tourt of cj^ancrrp. 

1 . Jurisdiction of the Chancellor over the Master of the Rolls. 

2. Vide tit Chancery Practice. 

IV. edoenttalo to tj^t tttrttot of tgr gtiitral lurtoOiction of 

comm of eguttii. 

1 . An interest in the applicant 

2. The applicant not a volunteer. 

3. Authority in the court to interfere, and not merely the exist- 

ence of injustice. 

V. ]gr^minanm to tgt otcticie of t|^ ogmta&lt Iticmtutttott. 

1 . Establishment of the right at law. 

2. Attempt to make aviukble property abroad, liaUe to the 

demand. 


VI. lu. 
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VI. Jfitns&ictton of rouits* of cqmtp map be cycectsrb fon< 

bitiottalip. 

As that the applicant shall do that which otherwise he is not 
compellable to perform. 

VII. JuvisJbtctioit of coutt0 of equitp confcriTb bp act of tbc 

paitie0^ 

The act of filing a cross-bill. 

VIII. 3iiri0bimou of roiiitg of rqmtp ober mmm of fact. 

The rule which governs them in deciding facts without a jury. 

IX. lunssbtction of couitsi of cqinrp ober tvatio actions cog 

nijablc at latiu 

1. Equity w'ill act in aid of a legal right. 

2. To compel the conveyance of a legal estate. 

3. A legal defence does not necessarily oust ecjiiitable reliei’. 

4. The extension of the legal has not ousted the e(|uitable 

jurisdiction. 

5. From the remedy at law being ineflectual. 

6. From the remedy in equity being more s|)eedy and (dlectiia!. 

7. From the remedy at law being di)ul)tful or dillicult. 

8. From the exclusive })ower of etpiity to give the parties mutual 

advantage. 

0. From the assistance of the former being reejuired on equitable 

circumstances. 

10. Whether confined by the death or l)ankrnptcj»^ of’ some ol* 

tlie parties. 

11. The case of the loss of a deed. 

12. In the case of fraud. 

13. The validity of a will. 

14. The case of a demand cognizable by legal action of assumpsit 

or interest. 

15. In case of compensation sought for a breach of contract. 

16. Jurisdiction to increase legal damages. 

X. lunjsburion of couctss of cquitp obrr traiigactiouo cog 

ni 5 ablc in tge spiritual court. 

Equity will not interfere. 

XL JurtiSbictiou of courts of rquitp obtr transactiong cog 
niiablt iii tljc uiubrrgitp courts. 

Equity will not interfere. 

XII. 3uri0biction of court? of cquitp, in tycluoion, or from 
bcfect?, of court? of lato. 

1. Tlie case of evidence for a legal defence obtained by bill, 

and not available from form. 

2. The case of a mortgage term outstanding, and possession 

sought. 


3. The 
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3. The case of the assignment of a chose in action, 

4. To aid a legal execution against trust-property. 

XIII. 3[uri0i»irtion of ronrt0 of equitp, in toiiTtnitg rjrtfjSss of 

tun0i>ictton bu tnfrrior rourtis, 

1. Excess of jurisdiction by spiritual court, in proving an act 

inter vivos . . 

2. They will relieve against the order of commissioners of 

sewers. 

XIV. 3Euri0tiiction of courts of cquttp to enjoin or regulate 

legal proceeiDingg. 

Proceedings upon indictments. 

XV. 3iuri0biction of tourtg of cguitp ober foreigner^ anli 

foreign trangactiong^ 

1 . Right of a foreign potentate to sue in a court of equity. 

2. Ex (ffjldo notice of a foreign government not acknowledged 

by us. 

3. Transactions between British subjects acting as an inde- 

pendent state, and foreign states. 

4. Transactions concerning lands abroad. 

XVI. 3urigtiittion of courtg of equitp, in tSe cage of fratib» 

1. In the case where the interests of innocent third persons are 

involved. 

2. 1^’aud vitiates ;v deed, even against innocent persons. 

3. ^Hlethe^ equity, to relieve from fraud, will dispense with 

the provisions of an act o1’ parliament. 

I. In cases of fraud intended for one, taking effbet upon 
another. 

5. In cases of interests obtained through the fraud of another. 

6. Force of tlie circumstance, that a consideration has been 

• given, to uphold transactions otherwise void. 

7. Of invalidating a fraudulent deed in part. 

8. Of the mode in which it is usually exercised. 

>9, Of confirination. 

1 0. How far lapse of time will prevent their interposition, 
i 1 . How' far a release of the principal in the fraud will prevent 
their interposition. 

1 2. Evidence of fraud — preparation of an instrument by the 

party himself. 

1 3. Evidence of fraud — obscurity and inaccuracy of a deed. 

14. Evidence of fraud — inadequacy of consideration. 

1 5. Evidence of fraud — old age. 

1 6. Evidence of fraud — miscellaneous circumstances. 

17. In the case of an agent dealing as principal. 

1 8. In cases of fraud in sales by agents. 

19. In the case of the sale of an annuity by an attorney lo Ifs 

client. 

20. In case of a grant from a distressed prisoner to his attorney. 

VoL. VIII. E 21 . IVaud 
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21. Fraud in an attorney acting for all parties. 

22. In cases of fraudulent awards. 

23. In the case of a bequest prevented by a promise. 

24*. In the case of a devisee preventing a legacy being charged, 
by promising payment. 

25. In cases of leases from the ward to his late guardian. 

26. In cases of frauds upon lieirs. 

27. In case of improvident transactions by young men. 

28. In case of fraud by the husband upon the wife’s interest. 

29. In cases of fraudulent judgments. 

30. In cases of fraud upon jointuring powers. 

31. In the case of a lease obtained by fraud. 

32. In the case of an agreement for a lease fraudulently ol^tained. 

33. In case of the delivery of a lease being obtained by fraud. 

34. In cases of renewals of leases fraudulently obtained. 

35. In case of leases obtained pendente life, 

36‘. In case of suit postponed by promises beyond the period of 
limitation. 

37. Til case of a bargain with a servant in fraud of his master. 

38. In cases of frauds on marriage. 

39. Incase of refusal after marriage to perform a previous agree- 

ment to settle. 

40. In the case of a bond of indemnity against a marriage set- 

tlement. 

41. In eases of fraudulent misrepresentation. 

42. In case of a contract between child and parent for an ap- 

pointment in his favour. 

43. In the case of a partnership. 

44. In the case of a release from concealment of a material fact. 

45. In tlie case of the completion of a recovery by the fraud of a 

remainder-man. 

46. In cases of religious delusion. 

47. In cases of fraud in sales under a decree. 

48. A purchaser with notice is aflected by tlie fraud. 

49. In the case of fraud as to the quantity and quality of goods 

sold. 

50. In case of tenant in fee being fraudulently induced to accept a 

chattel lease. 

5 1 . In the case of purchase of the inheritance by tenant for life. 

52. In cases of conveyances taken by tenants in possession from 

adverse claimants. 

53. In the case of a fraudulent title. 

54. In the case of an appointment as trustee induced by fraud. 

XVII. Iiiriisiiiicnoii of mim of cqiiup, in tfie tnm of 
misitaferf 

1. Analogy between this jurisdiction and that over fraud. 

2. The jurisdiction is peculiarly equitable. 

3. Essentials to the exercise of the jurisdiction. 

4. The mode of exercising it is by reforming the instrument. 

K General rule upon the subject of mistakes in instruments. 

6. Mis- 
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G. Misapprehension of one’s rights. 

7. In the case of an annuity society, with a rate of subscription 

inadequate to its object. 

8. Mistake in the mode of attestation. 

9- Mistake in calculating the sum in a bond. 

10. In the case of a bond made Joint, instead of several also. 

1 1 . Compromise founded in misconception. 

1 2. Mistake in not providing against the chance of death* 

13. I^xpenditure upon an estate. 

14. Mistakes in leases. 

15. Mistake in a verdict. 

16. Mistakes in wills. 

XVIII. Bfuiisiliicmn of couit0 of ttiuitp to moDifp totimn tn^ 
Sitcunititt0» 

By limiting their extent as securities. 

XIX. JiurisshicriDU of coiiitg of equttp to or&ct toriwn iiv 

0triiineiit0 to ht teUtiereD up* 

1 . It is invested with such jurisdiction. 

2. Distinction between directing an instrument to be delivered 

up, and making it effectual. 

3. It will not be exercised merely because the instrument would 

not be specifically enforced. 

4. In the case where the rights of innocent third persons have 

intervened. 

5. A voluntary deed. 

6. Instruments obtained under a misconception of right. 

7. Instruments obtained through ignorance and misrepresent- 

ation. 

8. Instruments obtained under mutual ignorance. 

9. Instruments given in state of intoxication. 

1 0. Instrument improvidently obtained. 

11. Instruments obtained through undue influence. 

12. Instruments obtained through an abuse of confidence. 

13. Instruments founded on inadequate consideration. 

14. In the case where the instrument is legally defective. 

15. A void decree. 

16. Insti'uments contrary to public policy. 

17. Instruments become impossible to be fulfilled. 

18. In the case of forged instruments. 

19. A forged will. 

20. Of ordering a re-conveyance to the favoured party. 

21. Consequent direction thereon for repayment of monej^ paid 

under. 

XX. 3lurijjit!urion of cotirt0 of cquitji iw tge cassc of tgc losss of 

tocittrit iugtrumcntss* 

1. Its original. . 

2. The legal has not superseded the equitable jurisdiction. 

3. General rule upon the subject. 

4. In the case of an instrument delivered up through ignorance. 
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5. In the case of negociable instruments. 

6. Peculiar jurisdiction in case of a negociable instrument. 

7. In case of a note cut into two parts and one lost. 

8. Against sureties. 

XXL 3[un0tiimoii of couttjs of equitp to rtltefte agaittsst a 
penaltp.ocfbrftitutef 

1. Distinction between penalties by contract and by statute. 

2. Foi'feiture under a bye-law. 

3. Forfeiture from non-payment of government loan. 

4. A penalty designed to secure money. 

5. Forfeiture of lease by breach of covenant. 

6. Forfeiture by breach of conditions in law. 

XX 11. BlurtoOictton of courts of etimtp tn relation to personal 
cfiattelSf 

To compel a specific delivery. 

XXIII. 3luriS6ictton of courts of eguitji ut relation to uiicer:^ 
taintp of Oalue. 

In the valuation of reversionary uncertain interests. 

XXIV. 3|urisiiiction of courts of eguitp tn relation to matters 

of prise^ 

To determine whether a particular ship was part of a parti- 
cular squadron. 

XXV. SlurtsWetton of courts of equitp m miscellaneous cases. 

1. To aid the omission of a defence at law. 

2. In the case of acquiescence in a defective title. 

3. In the case between an executor and one entitled under the will. 

4. Jurisdiction to prevent the operation of a fine, in the case of 

suppression of deeds. 

5. On the grounds of public policy. 

6. Remainder-man suffering money to be laid out, and then 

impeaching the title. 

7. On the ground that a trustee will not allow his name to be 

used. 

8. To compel the transfer of a cc$tui que trust’s ali(|UOt share. 

9. Another case. 


I. j©f maj:ims «i rguitp^ 

What things are considered in equity as actually performed. 
Nothing is looked upon in equity as done, but what ought to have been 
done, not what might have been done. Burgess v. Wheate, Eden, 186. 

II. Q^guitp anti lato comracrtcti toicB mff otger. 

1. The aera of equity. 

1. Equity in England is as old as Bracton. Burgess v. Wlieae, 
Ede»; 194. 

2. Dis- 
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2. Distinctions peculiar to England; with their consequences. 

Distinction in the administration of law and equity in this country by 
different courts ; and consequences of that distinction. 6 Vcs. 39. 

3. Distinction between the rules of property at law and in equity.. 

A rule of property in equity is not therefore to be adopted at law : the 
courts in some respects proceeding upon different principles : courts of 
equity, for instance, not allowing a single witness, unless supported by cir- 
cumstances, to prevail against a positive denial by the answer. 6 Ves. 183. 

4. In relation to the different modes of proof. 

Distinction of legal and equitable jurisdictions upon the same subject, 
with reference to the different modes of proof. Ball v. Oliver, 2 Ves. & 
Beam. 110. 

5. Of the different rules which govern each in regard to fraud. 

1. Distinction between legal and equitable jurisdiction upon fraud, which 
at law must be proved, not presumed; and the equitable jurisdiction may 
be exercised upon an instrument unduly obtained, where a court of law 
could not enter into the question. 18 Ves. jun. 483. 

2. Vide etiam, 8 Ves. 283. 1 V. & B. 98. 

6. Transactions void at law may be upheld in equity. 

Instrument, though void at law, may be sustained in equity. 18 Ves. jun. 
423. 

III. £)f tfic offiterss of tfic court of cBanttrp. 

Jurisdiction of the chancellor over the master of the rolls. 

It is not competent to the lord chancellor to order the master to 
review a report confirmed and followed by a decree of the master of the 
rolls, containing consequential directions, while that decree stands. Ex parte 
T urner ; Turner v. Metcalf. Swanst. 154. 

IV. Csi0rtttial0 to tgt ttcrttoc of tfie gtntral ;urt0tiitrion of 

courts of cquitp. 

1. An interest in the applicant. 

The court will not interfere even to secure the fund, upon the appli- 
cation of a person who does not shew any interest. Brown v. Dunbridge, 
2 B.C.C. 321. 

2. The applicant not a volunteer. 

1. A court of equity does not interfere for volunteers. Ves. 275* 

2. Tenant in tail prevented from completing a recovery by the fraud of a 
person whose wife is entitled in remainder. Relief in equity ; treating the 
estate, even in favour of a volunteer, as if the recovery Ixad been suffered. 

1 1 Ves. 639. 

3. A grant from a distressed man in prison for debt, to his attorney, set 
aside as fraudulent in favour of children, though deriving as volunteers, yet 
having as fair a claim to be relieved against fraud, as the heir at law. 
Falkner v. O’Brien, 2 B. and B. 214. 

3. Authority in the court to interfere, and not merely the existence 

of injustice. 

In order to found a title to relief in equity, it is not sufficient to slicw 
that injustice has been done : it must be shewn that the court is warranted 
to interfere, and equity is not warranted to interfere, on the ground that 
an unconscientious verdict has been had at law against plaintiff, if it was 
competent to him to have laid that ground before a court of law. Bateman 

V. Willoe, 1 Sch. & Lcf. 201. 204. 

E 3 


V. 
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V. preUminadejS to tgt ttmiot of t^e tonitabie juu0bictiotu 

1. Establishment of the right at law. 

1 - Bill to be quieted in the possession of a mill, and that defendants may 
pull down works above it, and be restrained from erecting others ; de- 
murrer, because plaintifi^ had not established his right at law, allowed. 
Weller v. Smeaton, 1 B, C. C. 572. 

2. Wlicre the whole of a case rests on the validity of a lease of tithes, and 
of a notice to determine it, equity will not interfere till those points are set-^ 
tied at law. Bousher v, Morgan, 2 Anst. 401?. 

2. Attempt to make available property abroad, liable to the demand. 
The plaintiff’s testator’s property being confiscated in America (sub- 
ject to his debts), a creditor there ought to apply to make that property 
available to the payment of his debts, before he sues the debtor here. 
Wright V. Nutt, 3 B.C.C. 326. Vide in tit. Debtor and Creditor. 

VI. 3udjiiiictio« of courtji of cquttp map be cjrcvttgeb fO«= 

btttoimHp. 

As, that the applicant shall do that which otherwise he is not com- 
pellable to perform. 

There are many cases in which a court of equity will not interfere in 
favour of a plaintiff, except upon terms which could not be directly en- 
forced against him in the character of a defendant. Filtles v. Hooker, 2 
Mcr. 427. 

VII. iuri^biftioit of courts of cqmtp toiiftircO bp act of tgr 

parties. 

The act of filing a cross-bill. 

Filing a cross-bill prevents any objection to the jurisdiction. Burgess 
V. Wlieatc, Eden, 190. 

VIII. Jurisbiction of coiuts of eoititp ober matters of fart. 

The rule which governs them in deculing facts without a jury. , 

Jurisdiction in equity to try cjue.stions of fact without the aid of a jury, 
to be exercised by a sound discretion. 3 Ves.& Beam. 42. 

IX. Jurtsbiction of touits of tqiiitp ober transatttoiis togttij^ 
* able at lam. 

1. Equity will act in aid of a legal right. 

1. Account would be decreed upon a bill on a mere right of entry, if 
the defendant admitted the title and receipt of the rents and profits. 2 
Ves. 128. 

2. Bill by the bailiff of the city of London, entitled under a grant of 
Edw. 6. of the execution and return of all process in the borough of South- 
wark, against the sheriff of Surrey for an ac^^ount of the fees, dismissed. 
Lewis V. Sutton, 5 Ves. 683. 

3. Upon a hill by the deputy meters of oysters at Billingsgate, appointed 
by the city of London, the allowance claimed for meteage, &c. of the car- 
goes brought to m«nrket being established’ as reasonable by the verdict uj)aii 
an issue, an account and payment of the arroars was decreed. Milbouru v. 
Fisher, 5 Veb.685.n. 


5. To 
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2. To compel the conveyaaice of a legal estate. 

Demurrer allowed to a bill for a conveyance, the estates bein^ Jcffal 
not equitable ones. Thong v. Bedford, 1 B. C. C. 313. ’ 

3. A legal defence does not necessarily oust equitable relief 

1. It does not follow of course^ that because a plaintiff has a defence at 
law, he cannot come into a court of equity for relief. Campbell v. French, 
2 Cox, 366. 

2. A bill in equity lies to have a policy of insurance delivered up as^ 
fraudulent, although the discovery obtained would be a defence at law, 
French v. Connelly, 2 Anst. 454. 

4. The extension of the legal has not ousted the equitable jurisdiction. 

1. The extension of the jurisdiction of the courts of law in modern times 
to cases, that formerly were subjects of equitable jurisdiction exclusively, 
has not destroyed the jurisdiction of courts of equity. 7 Ves. 249. 

* 2. Extension of legal jurisdiction to subjects formerly not dealt with at 
Jaw, marriage-brocage, for instance. 18 Ves. jun. 483. 

5. From tlic remedy at law being ineffectual. 

In cases where effectual cognizance cannot be taken at law, equity 
interferes; as, in complicated accounts. So, where a verdict is obtained 
by fraud, or where a party at law has possessed himself improperly of some- 
thing whereby he has an unconscientious advantage. 1 Sch. & Lef. 205. 

6. From the remedy in equity being more speedy and effectual. 

1. Action upon damage from a wilful, fraudulent misrepresentation; 
though by a person having no privity. Concurrent jurisdiction in equity; 
where the law cannot give so speedy and effectual relief. 13 Ves. 133. 

7- F rom the remedy at law being doubtful or difficult. 

Where there may be remedy by law, yet, if doubtful or difficult, equity 
will hold jurisdiction, Weymouth v. Boyer, 1 Ves. 417* 

8. From the exclusive power of equity to give the parties mutual 

advantages. 

A plaintiff in a suit may have a remedy in a court of equity, concur- 
rently with a right to sue the defendant at law, where the former court can 
give the partii^s mutual advantages not in the power of the latter. Davies 
v. Dodd, 4 Price, 176. 

9. From Uie assistance of the former being required on equitable 

circumstances. 

Bill for a legal demand retained, w ith liberty to bring an action \ llie 
assistance of the court being require'd on equitable circumstances. Stevens 
V. Praed, 2 Ves. 519. 

10. Whether conferred by the death or bankruptcy of some of the parties. 

1. Bill wn*]l not lie against several for a mere legal demand, on account of 
the death or bankruptcy of some of the parties. Hoare v. Contencier, 

1 B. C. C. 27. 

2, A question arising in equit}^, that prevents the assertion of a legal 
right, does not alter the tribunal. Therefore the court will not determine 
a question of partnership in the event of a bankruptcy any more than of 
death, or than it would determine a claim as heir, without a trial at law, 
unless perfectly satisfied ; though the evidence is ail in support of the claim. 
The court expressed great doubt whether, tlie stock in trade being in the 
possession of the bankrupt solely, the claim of partnership could be sus- 

E 4 twined 
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tained upon the statute 21 James 1. c. 19. s. 10, 11. Binford v. Dommett, 
4 Ves. 756. 

11. The case of the loss of a deed. 

Though a court of law will permit a plaintiff to declare upon a lost 
bond, that does not oust the jurisdiction of this court. Atkinson v. Leonard, 
3B.C.C.218. 

12. In the case of fraud* 

1. Courts of equity have a concurrent jurisdiction with courts of law in 
-cases of fraud, and therefore a demurrer for want of equity will not lie to a 
bill praying relief against a fraudulent policy of insurance. Sowerby 
V. Warder, 2 Cox, 268. 

2. Bill not sustained, upon the ground of fraud or mistake, the relief being^ 
in the nature of damages, the subject of an action ; and, the charges of 
fraud not being proved, the bill was dismissed with costs. Clifford v. Brooke, 
13 Ves. 131. 

13. The validity of a will. 

A court of equity has no jurisdiction to determine on the validity ot 
a will either of real or personal property. Jones v. Jones, 3 Mer. 162. 

14. The case of a demand cognizable by legal action of assumpsit 

or in toi t. 

If a plaintiff in equity might proceed at law for that which he demands 
by his bill, either by an action of assumpsit or by an action for the iort^ ihc 
bill may be demurred to, if it be in the nature of an action for the tort. But 
if in nature of assumpsit^ defendant may plead his bankruptcy and cer- 
tificate. De Tastet v. Walter, 1 Buck, 153. 

15. In case of compensation sought for a breach of contract. 

Equity cannot relieve by decreeing compensation for non-])crformancc 
of an agreement ; such relief must be sought at law. Sch. & Lcf. 25. 

16. Jurisdiction to increase legal damages. 

Upon equity reserved, the court refused to increase damnges, on sug- 
gestion that interest was omitted at law through mistake, on the supposition 
that it would be given in equity. Stevens v. Praed, 2 Ves. 519. 

X. 3[urtsi6utton of couct0 of tquirp olici* tran!5amon0 toBuis^ 
able ill tge spiritual totiet* 

Equity will not interfere. 

Tlfic question in the cause being between persons in their ecclesiastical 
capacity, chancery would not interfere, but left it to the ecclesiastical court, 
as being the proper court to determine it. Clare Hall v. Orwin, Dick. 457- 

XL Suriobtetion of courts of equitp obrr tran^aettonp togiti 3 = 
able in tbe.uttibrr^irp courtOf 

Equity, will not interfere. 

The claim of the university of Oxford, of a suit in chancery allowed. 
Edwards v. Dennison, 1 Dick. 139. 


XII. 3!tr- 
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XII. Jurijj&ictiott of tourte of etimtp, m ryclugion, or from 

tiefect0, of courts of Iata« 

1. The case of evidence for a legal defence obtained by bill, and not 

available from form. 

On a bill to obtain evidence for a defence at law, when the evidence 
is obtained, the court cannot proceed to give relief, although the party 
cannot have the effect of the evidence at law, from objections of form. 
Lee V. Shoulbred, 1 Anst. 83. 

2. The case of a mortgage term outstanding, and possession sought. 

A mortgage term outstanding will bar an ejectment at law even be- 
tween heir and devisee claiming subject to the charge ; the only remedy, 
therefore, is in a court of equity. Barnes v. Crow, 4* B. C. C. 2^ 

3. The case of tlie assignment of a chose in action. 

A. by marriage settlement, covenants for payment, within four years, to 
the trustees, of a sum of 4000/., the dividends whereof, and of other funds 
thereby settled, are made payable to himself for life. He afterwards ob- 
tains a pension from government, by warrant of the treasury, made payable 
to him and his assigns by the treasurer of the navy, out of a certain fund, 
during the life of the grantee. A. subsequently absconds, being largely in- 
debted to the crown, and not having paid the 4*000/. according to the cove- 
nant in his settlement ; and upon his departure the pension is withdrawn by 
order of council, and the trustees of the settlement stop the payment of the 
dividends of the other funds to which he was entitled for life under the 
settlement. A. having granted annuities, secured by assignment of his pen- 
sion and of these dividends, on a bill by the annuitants against the treasurer' 
of the navy and the attorney-general, for recovery of what was in the 
hands of the former on account of the pension, and against the trustees of 
the settlement for dividends acc:'ued since A.’s departure ; held, as to the 
first, that equity had no jurisdiction ; and, as to the second, that the trustees, 
wdio had no notice of the assignment, were entitled to retain the dividends 
in satisfaction of the covenant ; and the bill was therefore dismissed against 
all the defendants. Priddy v. Rose, 3 Mef. 86. — The equity of the trus- 
tees was to stop the dividends, not only immediately on failure of perform- 
ance of the covenant, but at any time after at their discretion. Ibid. Quwre^ 
whether the pension from government in this case is assignable within the 
policy of the hw. Qiiccre also as to the right of the crown to retain the 
pension in discharge of a debt due from the grantee in a different capacity 
from that in which it was granted him. Priddy v. Rose, 3 Mer. 86. 

4. To aid a legal execution against trust-property. 

Equity cannot assist a legal execution, so as to reach money in the 
hands of a trustee. Cailland v. Estwick, 2 Anst, 381. 

XIII. gurisJtiicrion of courts of equit|i in corcrcring cjrccsfsi of 

iurtsiMrnoti bp iiifmor couim 

1. Excess of jurisdiction by spiritual court, in proving an act inter mvos. 

Courts of law and equity supervise the acts of the spiritual court when 
they are incidental to their owm determinations, and therefore if they 
prove an act inter they will consider it as void, as much as if that 

court had proved a will relative to lands only. Pigbtt v. JAnson, 

1 Eden, 169. 


2. They 
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2. They will relieve against the order of commissioners of sewers. 

Demurrer to bill for relief against an order of the commissioners of 

sewers, overruled. Box v. Allen, Diet. 49. 

XIV. |urt 0 t>tmon of courts of cfiuttp to enjoin ot tegulate 

legal inroceeDingo^ 

Proceedings upon indictments. 

No general jurisdiction in equity to enjoin or regulate proceedings 
upon indictments ; but circumstances may give it ; as, where prosecuted by 
relators in an information, or plaintiiFs, they are subject to control by - order 
personally affecting tliem, but not the defendants. 18 Vcs. jun. 220. 

XV. 3uti0Wttton of (ourtsi of tguitp onet fomgnec^ ann 

foreign tran0attion$» 

1. Right of a foreign potentate to sue in a court of equity. 

Q. Whether a foreign sovei*eign can sue in a municipal court of this coun- 
try. 3 Ves. 431. 

2. Ex officio notice of a foreign government not acknowledged by us. 

A judicial court cannot take notice of a foreign government, not ac- 
knowledged by the government of the country, in which that court sits ; and 
the fact of acknowledgment is matter of public notoriety. City of Berne v. 
The Bank, 9 Ves. 347. 

3. Transactions between British subjects acting as an independent 

state, and foreign states. 

1. Political treaties betw^ecn a foreign state and subjects of the crown of 
Great Britain, acting as an independent state under j)owers granted by 
charter and act of parliament, arc not a subject of municipal jurisdiction; 
therefore a bill founded on such treaties by the Nabob of Arcot against the 
East India Company was dismissed. Nabob of the Carnatic v. East India 
Company, 2 Ves. 56. 

2. A bill in this court cannot be maintained by a sovereign prince in India 
against the East India Company, for an account of monies, S:c. paid in con- 
sequence of treaties, in the nature of fcedcral conventions for the protection 
of their respective territories. Nabob of Arcot v. East India Company, 

4 B. C. C. 189. 

3. Bill by Nabob of the Carnatic v. East India Company, for discovery 
and account of rents and profits of his territories while in their possession, as 
security for debt; and for the balance, submitting to pay it, if against him. 
Plea, that by divers charters, &c. and statutes concerning them, defendants 
liave sole privilege of trading to India, and a right to send men, ships, &c. 
and to commission officers to continue, or make peace and war, &c. for their 
advantage, with any natives not Christians : that plaintiff is a native sove- 
reign, not a Christian ; that all the transactions in the bill passed between 
him as such sovereign and defendants in exercise of their privileges ; and 
related to matters transacted between them with regard to peace and war, 
and security and defence of their respective possessions ; and therefore are 
not cognizable in this or any municipal court. Plea over-ruled ; and having 
been once amended, farther time refused ; and defendants compelled to an- 
swer immediately. Nabob of the Carnatic v. E. I. Company, 1 Ves. 371. 

4. Transactions concerning lands abroad. 

I. llegularly all questions of title to land in the colonies are to be de- 
cided, 
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cided, in the first instance, by courts of local judicature, from which an 
appeal lies to the king in council. Attorney general v. Stewart, 2 Mer, 14 . 3 . 

2. Allowance in respect of advances for supplies to a West India estate 
by persons, acting as consignees under a regular appointment, but with per- 
mission of the owners, or by one tenant in common ; if not upon the ground 
of lieu by the colonial law or usage, upon the nature of the subject, requir- 
ing expenditure ; as in the case of riiines, allum works, &c. distinguished from 
a mere landed estate in this country. Scott v. Nesbitt, 14 Ves. 438. 

3. This court having jurisdiction in personam upon equity arising out of 
transactions concerning lands abroad, particularly if in the Britiim domi- 
nions, a purchaser of an estate in the West Indies by a creditor under his 
own execution was, upon the circumstances, held only a security for the 
debt, the expences of the proceeding, and incumbrances paid by him, with 
interest; and subject thereto a re-conveyance was decreed. Lord Cran- 
stown V. Johnston, 3 Ves. 170. 

4. Jurisdiction upon a contract concerning an estate in a colony. But 
the-question upon the construction of the contract, for a security by way of 
mortgage, having been before a court of competent jurisdiction in the 
colony, and a foreclosure and judicial sale directed, the allegations of fraud 
merely general, and denied, an injunction was refused. White v. Hall, 

12 Ves. 321. 

XVI. 3?ut't0tiictiott of courts of eqiuttp tn ca^e of fratitif 

1. In the case where the interests of innocent third persons are involved. 

Relief against a fraud by preventing a recovery ; affecting the interests 
of third persons, not parties in the fraud. 14 Ves. 290. 

2. Fraud vitiates a deed, even against innocent persons. 

A deed obtained by fraud is bad in toto^ though innocent persons are 
interested in it. Davidson v. Russel, Dick. 761. vide Dick. 84. 

3. Whether equity, to relieve from fraud, will dispense with the 
{irovisions of an act of parliament. 

How far in a case of fraud, the provisions of the annuity act might bq 
dispensed with, not as against the grantor but against his creditors, Quaere. 
Ex parte Wright, 1 Rose, 308. 

4. In cases of fraud intended for one taking effect upon another. 

1. Relief against fraud intended against one person taking effect upon 
another; and the same principle prevails in trespass and criminal cases. 

13 Ves. 132. 

2. Whether a party, acting upon the faith of a representation, not to hm 
or with a view to deceive him, but to a third person, would be entitled to 
relief against the person making it, Quaere. 18 Ves. jun. 504. 

5. In cases of interests obtained through the fraud of another. 

Interests obtained through the fraud of another person cannot be main- 
tained. 14 Ves. 289. 

6. Force of the circumstance, that a consideration has been given, to 
uphold transactions otherwise void. 

No part of a fraudulent agreement can be supported except where a 
consideration has been given, in consequence of which the parties cannot 
be replaced in the same situation in which they stood before. Daubeny 
V. Cockbuni, 1 Mer. 613. 


7 . Of 
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10. How far lapse of time will prevent their interposition. 

1. Fraud, however long committed, may, under particular circumstances, 
be relieved against in equity, if it be clearly and distinctly proved ; and if the 
persons entitled to investigate it have pursued their remedy with due dili- 
gence after the discovery thereof ; but nothing short of the fullest satisfaction 
that fraud did exist, and the most diligent pursuit of the demand, will war- 
rant the court in making a decree, Underwood v. Lord Courtown, 2 Sclu 
& Lef. 56. 

2. Conveyance of a reversionary interest from an uncle to a nephew, 
under circumstances of gross inadequacy of price and alleged fraud, at- 
tempted to be set aside after forty years ; but held to be supported by the 
consideration of natural love and ailection, inserted in the witnessing part of 
the deed, although not expressed in the recital. Whalley v. Whalley, 1 
Mer. 436. 

3. Quarey as to the effect of length of time in such a case operating by 
way of evidence. Whalley v. Whalley, 1 Mer. 436. 

4. Vide 1 B. & B. 330. 3 B. C. C. 633. 4 B. C. C. 125. 

5. Court of equity will not relieve against purchasers of a term from 
executor or administrator, after length of possession, even under suspicion 
of fraud. Andrew v. Wrigley, 4 B. C. C. 125. 

11. How far a release of the principal in the fraud will prevent their 

interjipsition. 

If the plaintiff releases the principal in a fraud, he cannot proceed 
against those who would be secondarily liable. Thompson v. Harrison, 
2 B. C, C. 164. 

12. Evidence of fraud — preparation of an instrument by the party 

himself. 

Where an instrument is prepared by the party himself, who seeks the 
benefit of it; this alone is sufficient to raise a strong suspicion of fraud. 
2 Sch. & Lef. 503. . 

13. Evidence of fraud — obscurity and inaccuracy of a deed. 

From the obscurity and inaccuracy of a deed, fraud and inadequacy 
of consideration will not, after the death of the parties, be presumed when 
not proved : therefore, a bill by mortgager to set aside a deed, executed by 
him and the mortgagee, of the mortgaged premises, excepting a part the 
mortgagee had with the privity of the mortgager agreed to assign to ano- 
ther, which the purchaser covenanted to ratify, dismissed. McNamara 
V. Browne, 2 B. & B. 1. 

. 14. Evidence of fraud — inadequacy of consideration. 

1. Inadequate consideration a badge of fraud. Gwynne v. Heaton, 
IB.C. C. 1. 

2. Inadequacy of price, a badge of fraud, upon which a contract shall be 
set aside. Heathcote v. Paignon, 2 B. C. C. 167. 

3. Effect of inadequacy of consideration towards constituting fraud. 

12Ves.373. ; 

4. Inadequacy of consideration, though not of itself a sufficient ground 
for setting aside a contract, is, when gross, strong evidence of fraud. 
13Ves. 103. 

5. Quiercy as to the effect of gross inadequacy of price, ^as evidence of 
fraud. Whalley v. Whalley, 1 Mer. 436. 

6. A purchase of an estate at a halfpenny a yard, when the vendee knew 
that not to be one-fourth of the real value, is fraudulent, and void in equity. 
Deane v. Rastron, 1 Anst. 64. 

7. Vide 10 Ves. 209. 


15. Evidence 
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15. Evidence of fraud — old age. 

Old age alone not a sufficient ground to presume imposition. Lewis 
V. Pead. 1 Ves. 19. 

16. Evidence of fraud — miscellaneous circumstances. 

Marriage settlement of personal property in generafterms, “all mo- 
nies, debts, bills, bonds, notes,” &c. No inference of fraud from the can- 
cellation, during the treaty, upon a fair moral consideration, of a note, the 
only instrument of that description ; the marriage not taking place upon a 
^representation of the particulars or amount. De Manneville v. Crompton 
I Ves. & Beam. 354. 

17. In the case of an agent dealing as principal. 

Lord I. dealt for an annuity with C., who treated for Lord I.’s son 
(which was unknown to Lord I.) This is not a fraud to vitiate the transac- 
tion. Irnham v. Child, 1 B. C. C. 92. 

18. In cases of fraud in sales by agents. 

Vide 3 B. C.C. 117. 

19. In the case of the sale of an annuity by an attorney to his client. 

Sale of an annuity by an attorney to his client set aside under the cir- 
cumstances. Gibson v. Jeyes, 6 Ves. 266. 

20. In case of a grant from a distressed prisoner to his attorney. 

A lease obtained pendente litCy set aside. Falkncr v. 0‘Brien, 2 B. k B. 
214. 

21. Fraud in an attorney acting for all parties. 

It is a sufficient ground for the interference of equity, that a person en- 
trusted to act as attorney for all parties, abuses the confidence placed in 
him. Costigan v. Hastier, 2 Sch. & Lcf. 165. 

22. In cases of fraudulent awards. 

Bill shewing, that a judgment at law was obtained against conscience 
by concealment, would open it. So, an award would be opened in equity, 
if impeached upon equitable matter, as concealment, notwitlistanding a 
clause that it should be final. 2 Ves. 135. 

23. In the case of a bequest prevented by a promise. 

Relief upon fraud in not performing a promise, relying on which the 
testator forbore to bequeath. 2 Ves. k Beam. 262. 

24. In the case of a devisee preventing a legacy being charged by pro- 
mising payment. 

Devisee, preventing the testator from charging a legacy by undertaking 
to pay it, bound in equity, though not at law. 11 Ves. 638. 

25. In cases of leases from the ward to his late guardian. 

Leases obtained by an uncle from his nephew, but just come of age, 
and to whom he had been guardian and agent, set aside ; being made at 
undervalue, and other considerations, than the reserved rent, being held 
out, for which no security was given. Dawson v. Massey, Ball & Beatty, 219. 

26. In cases of fraud upon heirs. 

Gift obtained from an heir at law, ignorant of his rights, by one who 
undertook to support him in obtaining possession of his estate, set aside 
under the circumstances. Strachan v. Brander, 1 Eden, 303. 

27. lu 
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27. In case of improvident transactions by young men. 

Improvident young men relieved against bonds and judgments, ex- 
ecuted by them through fraud on repaying the money really and bona fide 
advanced to them. Waller v. Dalt, Dick. 8 ; 1 £q. Abr. 90. ; 1 C.C. 276. ; 
Finch, C. A. 295. 

28. In case of fraud by the husband upon the wife’s interest. 

A greement on marriage to settle stock and other property of the wife 
to the use of the wife ; husband having by fraud made her transfer the stock 
to him, decreed upon a bill of performance to transfer the stock and assign 
the rest under the direction of the master to trustees for her use, who should 
receive the dividends due and to become due till the transfer and assignment. 
Costs on account of the fraud. Lampert v. Lamport, 1 Ves. 21. 

29. In cases of fraudulent judgment. 

Vide 2 Ves. 135. 

30. In cases of fraud upon jointuring powers. 

Power of jointuring executed in favour of a wife, but with an agree- 
ment that the wife should only receive a part as an annuity for her own be- 
nefit, and that the residue should be applied to the payment of the husband’s 
debts. Held, a fraud upon the power, and the execution set aside, except 
so fiir as related to the annuity, the bill containing a submission to pay it, 
and only seeking relief against the other objects of the appointment. Aleyn 
v. Belchier, 1 Eden, 132. 

31. In the case of a lease obtained by fraud. 

A lease sought to be set aside as having been obtained by surprise and 
fraud ; but under the circumstances the bill dismissed. Smyth v. Smyth, 

2 Mad. 75. 

32. In the case of an agreement for a lease fraudulently obtained. 

Bill for specific performance of an agreement to grant a lease to the 
plaintiff would, on evidence of his fraud, misrepresentation, and insolvency, 
have been dismissed with costs, if not compromised. Willingham v. Joyce, 

3 Ves. 168. 

33. In case of the delivery of a lease being obtained by fraud. 

Fraud in obtaining delivery of a lease, the execution of which was obtained 
honti Jide, affects it equally as if used to obtain the execution ; delivery 
making it a lease. 1 Ves. 208. 

34. In cases of renewals of leases fraudulently obtained. 

A tenant having, by collusion with the steward of the landlord, obtained a 
renewal of a lease for lives, as if one only had dropped, and two were ex- 
changed, when in fact two lives had fallen, decreed to pay the value of the 
two lives ; and he shall not have the option of delivering up the new, and abid- 
ing by his former lease. Earl of Abingdon v. Butler, 2 Cox, 260. 3 B. C.C. 112. 

35. In case of leases ohtoiiiQd pendente lite. 

Vide 2 B. & B. 214. 

36. In case of suit postponed by promii^es beyond the period of 

limitation. 

To prevent by promises a suit being instituted, until a claim is barred by 
the statute of limitations, is a fraud. 1 Ball &. Beatty;, 178. 


37. In 
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37. Incase of a bargain with a servant in fraud of his master. 

Servant taking by collusion more than belongs to his oiHce, must account : 
so must a stranger upon a bargain with a servant, which is a fraud on the 
master. 1 Ves. 289. 

38. In cases of frauds on marriage. 

In cases of frauds on marriage, though the husband be a party to such 
fraud, yet bis interest cannot be affected, if either a wife or child (who is 
an object of such settlement) be living. Thompson v. Harrison, 1 Cox, 315. 

39. In case of refusal after marriage to perform a previous agreement 

to settle. 

Refusal after marriage to perform a previous agreement to settle, is a 
fraud, against which equity will relieve, i Ves. 109. 

40. In tlie case of a bond of indemnity against a marriage settlement. 

Settlement of a jointure by a father upon the marriage of his son. Bond 
of indemnity, of the same date, by the son to the father, void, as a f raud 
upon the conUact. Palmer v. Neave. 11 Ves. 165. 

41. In cases of fraudulent misrepresentation. 

1. An old head of equity, that if a representation is made to a man, going 
to deal on the faith of it in a matter of interest, the person making the 
representation, knowing it false, shall make it good ; and the jurisdiction 
assumed by courts of law in such cases will not prevent relief in equity. 
6 Ves. 182. 

2. If the intention is fraudulent, though not pointing exactly to the object 
accomplished, yet the party is bound. 6 Ves. 192. 

S. Defendant having represented, that A., one of the plaintiffs, owed Iiiiu 
nothing, to the agent of B. the other plaintiff, whose daughter A. w’as about 
to marry, shall not recover against the other plaintiff who was indebted. 
Neville v. Wilkinson, 1 B. C. C. 543. 

4. Creditor, at the desire of his debtor, about to marry, gives in a false 
account of his demand to the father of the intended wife : after the marriage 
the creditor is bound even as against the debtor. 3 Ves. 461. 

5. ^liCEre, whether the wilful concealment by a creditor of his debt (other- 
wise good) from the parent of a woman upon a treaty of marriage between 
her and the debtor, is alone sufficient to vitiate the debt. Scott v. Scott, 

1 Cox, 366. 

6. A. having charged his estates by mortgages and other incumbrances to 
a very large amount, appointed B. to be his steward or receiver of all his 
estates, with verbal directions to pay the interest to the mortgagees, and to 
pay over the surplus of the rents to himself. On the making a fifth mort- 
gage, A. by deed appointed B. receiver of the estates comprised in that 
mortgage in trust to keep down the interest of that mortgage, and to pay 
over the residue of the rents to himself. A. afterwards granted several an- 
nuities, which he charged on all the mortgaged premises, and demised the 
same to a trustee, for securing the said annuities in manner therein men- 
tioned, and subject thereto to permit A. to receive the surplus for his own 
benefit. At the time of granting these annuities, A. represented the estates 
to be free from all incumbrances. On a bill filed by the annuitants against 
A. and B. (without making any of the prior incumbrancers parties) the 
court will restrain B. from paying over any part of the rents to A., and will 
appoint a receiver, without prejudice to the prior mortgagees taking pos- 
session. Dalmer v, Dashwood, 2 Cox, 378. 

7. Consequences of permitting an action for an injury sustained by giving 
credit upon a false representation by the defendant. 6 Ves. 186. 




42. In 
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42. In case of a contract between child and parent for an appointment 

in his favour. 

Equity will relieve against a contract entered into by a child with a 
parent, for an appointment from him ; and a purchaser from the parent, 
with notice of the fraud, will be affected with it. Palmer v. Wheeler, 2 B 
&L B. 30. 

43. In the case of a partnership. 

1. A partner after the partnership ceased, gave a joint note. Bill filed to 
strike out the plaintiff’s (the former partner’s) name; the bill retained 
for a year, and a trial had ; at which the plaintiff at law, could not prove 
the partnership, and was nonsuited; yet chancellor refused to decree the 
name to be erased. Ryan v. Mackinatli, 3 B. C. C. 15. 

2. One partner retired; the others continued in partnership, and failed ; 
in the interval large sums were paid to him who retired, in respect of a 
balance due to him on account; under the bill of the assignees of the last 
partnership, upon circumstances of fraud, an account was decreed against 
the partner who retired, with respect to the period of the last partnership, 
and refused as to the previous time. Anderson v. Maltby, 2 Ves. 24'1‘. 

3- In a case where an attorney has prevailed upon a young man, about 
to be admitted, to become his partner in business for a certain term, and to 
pay Jiini as a consideration, a considerable sum of money, a part to be paid 
on the execution of the articles, and tlie remainder by yearly instalments ; 
il* during the term the attorney sue out, in character of petitioning creditor, 
a commission of bankruptcy against the person so having become his 
partner, whereby on his being declared bankrupt, the partnership is ne- 
cessarily dissolved, the court will not only not permit him to sue for the 
instalments accruing due afterwards, but will order him to refund the money 
already received by him in consideration of the partnership, except as far 
as shall he commensurate with the period of the actual duration of such 
partnership; so also, if the attorney has himself since become bankrupt, and 
assignees have been chosen, Hamil v. Stokes, 4 Price, 161.; Dan. 20. 

44. Ill the case of a release from concealment of a material fact. 
Concealment of a material fact is a sufficient ground for equity to avoid 
a release obtained by the person whose duty it was to make the disclosure. 
Bowles V. Stewart, 1 Sch. & Lef. 209. 227. 

45. In the case of the completion of a recovery by the fraud of a re- 
mainder-man. 

Vide 1 1 Ves. 6'39, 

46. Ill cases of religious delusion. 

Grant of an annuity fraudulently obtained by a person having a spiritual 
ascendency over a woman, w^ho was under state of religious delusion, set 
aside upon principles of public policy. Norton v. Relly, 2 Eden. 286. 

1 Collect. jun..,45B. 

47. In cases of fraud in sales under a decree. 

Sale declared to be made subject to the trusts of testator s will, where, 
under a decree that his real estate (which was devised in strict settlement, 
subject to debts) should be sold, the sale had been effected by collusion 
between the creditors and tenants for life. Manaton v. Molesworth, 

1 Eden, 18. 

48. A purchaser with notice is affected by the fraud. 

Grants in reversion, obtained by an agent and trustee from his employers 
and cestuique trusts, by fraud and misrepresentation, afterwards assigned for 
VoL. VIII. F valuid)le 
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valuable consideration to a purchaser having notice of the facts, and nature 
of the title, set aside. Dunbar v. Tredennick, 2 B. & B. 304. A convey- 
ance taken after the grants, the fiduciary relations still existing, and the 
grantor ignorant of his rights, is a continuation of the fraud, and not a con- 
firmation. Dunbar v. Tredennick, 2 B. & B. 304. 

49. In tlie case of fraud as to the quantity and quality of goods sold. 
Bill alledging fraud as to quantity and quality of goods sold, not disco- 
vered till they were exported to America ; that they were sold in conse- 
quence at a loss ; and the plaintiff being tlireatened with an action, paid the 
original price according to the contract, under a protest, that he would seek 
relief in equity ; and praying an account and payment in respect of die 
loss, and a commission to America. Demurrer allowed. Kemp v. Pryor, 
7 Ves. 237. 

50. In case of tenant in fee being fraudulently induced to acccjit a 

chattel lease. 

If A. having in fee simple, be induced by fraud to accept a chattel lease, 
whether equity will control the setting up such lease to the prejudice of A., 
if induced to do so through mere ignorance, (Inare. Saunders v. Lord 
Anneslcy, 2 Sch. & Lef. 101. 

51. In the case of purchase of the inheritance by tenant for life. 
Purchase of the inheritance by tenant for life, thougli liable to objection, 
not to be impeached on general principles. 9 Ves. 52. 

52. In cases of conveyances taken by tenants in possession f)*om adverse 

claimants. 

Party in possession under the title of A., taking a conveyance, though 
for valuable consideration, from one who claims under a title adverse 
to that of A., is guilty of covin, which would avoid the transaction at law. 
Underwood v. Lord Courtown, 2 Sch. & Lef. 64. 

53. In tlie case of a fraudulent title. 

In giving relief against a fraudulent title, equity will reimburse the party 
in possession for pern^anent improvements. 1 Ball & Beatty, 444. 

54. In the case of an appointment as trustee induced by fraud. 

Securities obtained from a married woman, having property settled to 
her separate use by a creditor of her husband, who, by suppressing that fact, 
procured himself to be appointed one of the trustees, liis co-trustee not being 
a party to the transaction ; account of separate property not farther back 
than the husband’s death ; having lived together. Dalbiac v. Dalbiac, 
16 Ves. 116. 

Xyil. 3uri0tiitriou of tou]ct0 of etiintp «i tge ta0e of uii0tafer. 

An omission in an agreement by mistake stands upon the same ground as 
an omission by fraud. 1 Ves. & Beam. 168. 

XVIII. |uti 0 tiittton of tourt0 of ciiuitp in tjje ca0c of mi0tafec. 

1, Analogy between this jurisdiction, and that over fraud. 

1. It is not necessary to shew even legal fraud on every occasion of seek- 
ing relief' in equity; and a mere mistake will sometimes be sufficient. 
Hitchcock v. Gicklings, 4 Price, 135. 

2. Vide i V.& IhifiS. 


2. I’he 
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2. Tlie jurisdiction is peculiarly equitable. 

To rectify mistakes is the peculiar province of the court of chancery. 

1 Ves. 54'5. 

3. Essentials to the exercise of the jurisdiction. 

Equity cannot relieve against a mistake, unless compensation can be made 
for the injury sustained by it. 1 Ball Sr Beatty, 293. 

4. Tlie mode of exercising it is by reforming the instrument. 

Where an instrument is incorrect in a matter that demonstrates fraud, the 
court will generally set it aside : if the incorrectness arises from pure mis- 
take, from ignorance, or from accident, the instrument may be reformed. 

2 Sch. & Let 502. 

5. General rule upon the subject of mistakes in instruments. 

1 . Though a formal mistake in a deed may be rectified by articles of 
wliich it purports to be an execution, essential additions cannot be made to 
a conveyance from articles, of which it docs not purport to be an execu- 
tion ; nor can the transaction be rescinded by the court. Mosely v. Virgin, 

3 Ves. 181. 

2. The court will reform a deed, entered into under a previous agree- 
ment, by ordering a fresh conveyance to be executed, from which a cove- 
nant, complained of as not being the intention of the covenantor at the time 
of the agreement, or inserted therein, will he directed to be expunged : 
although sucli covenant was introduced by the attorney of the covenantor 
(but without his express authority), on its being shewn that the party 
had not considered himself liable to such covenant, when he entered into 
the agreement. Ilob and another v. Butterwick, 2 Brice, IfX). 

6. Misapprehension of one’s rights. 

A party acquiescing and receiving money under a misapprehension of his 
rights, not bound by it ; as in the case of a contract for a disputed title, or 
the compromise of a litigated right. Blenherhassctt v. Day, 2 B. & B. 128. 

7. In the case of an aiiiniity-socicty, witli a rate of subscription inade- 
quate to its object. 

Society for raising an annuity fund for the members ; the rate of subscrip- 
tion being too low, though the subsisting fund was equal to the annuities 
then payable, and no adequate remedy by the articles, inquiries were di- 
rected, 1st, to ascertain the state of the society, the defects of the plan,<S:c. ; 
2d, to provide a remedy, viz. by additional subscription, adequate to the 
object, by paying the arrears, and providing for the present and future 
annuities. Pearce v. Piper, 17 Ves. jun. 

8. Mistake in the mode of attestation. 

A power to be executed by deed attested by three witnesses, is executed 
in consideration of marriage by deed attested by two witnesses only. This 
defect in the execution of tlic power shall be tupplied. Wade v. Paget, 
1 B. C. C. 363. 


9. Mistake in calculating the sum in a bond. 

A bond Mving been given for a certain sum, wliich was calculated to be 
the amount of a residue of a personal estate, it turns out the same is mis- 
calculated ; bill to have the bond considered as a security only for the real 
sum, dismissed. Burt v, Barlow, 3 B. C. C. 451. 

F 2 
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10. In the case of a bond made joint, instead of several also. 

1. Mistake by making abend joint only, instead of joint and several, 
rectified in equity and bankruptcy. 10 Ves. 227- 

2. Ground of the case of a bond, by mistake joint only, instead of joint 
and several ; the relief upon the intention. 9 Ves. 125. 

11. Compromise founded in misconception. 

Executor having, under a misconception of a will at the trial of an issue 
upon a debt, entered into an improper compromise with the creditor, ex- 
pressly subject to the approbation of the court, was permitted to try the 
issue, paying tlie costs. Legh v. Holloway, 8 Ves. 218. 

12. Mistake in not providing against tlie chance of death. 

Under a contract for sale at a price to be fixed by an award witinn a 
limited time during the lives of the parties, the death of one is not an 
accident against which the court will relieve. 17 Ves. jun. 211. 

13. Expenditure upon an estate. 

Equity from expenditure upon another’s estate through inadvertence or 
mistake ; that person seeing it, and not interfering. 12 Ves. 85. 

14. Mistakes in leases. 

1. A lease deliberately executed, cannot be set aside on the grounds of 
mistake, from omitting a covenant of a general warranty ; such not con- 
stituting part of the agreement of the parties. Legge v. Croker, 1 Ball 
& Beatty, 506. 

2. A lease deliberately executed, cannot he set aside on account of an 
unfounded (though justifiable) assertion of the lessor pending the treaty ; 
there being no wilful misrepresentation by him. Legge v. Croker, 1 Ball 
& Beatty, 506. 

3. Where a lease had been granted with a covenant for renewal, and also 
the deputation of a keepership, with a memorandum to renew concurrently 
with the lease ; and upon renewal, a few days before the expiration of the 
term, the renewed deputation had been by mistake made for the residue of 
the old instead of for the new term ; Held, that the mistake ouglit to be 
rectified ; and though there was a covenant in the lease not to assign, yet 
as that covenant would not at law have prevented an underletting, the same 
relief was given to an under-tenant, as the original lessee would have been 
entitled to. Jalabert v. Duke of Chandos, 1 Eden, 372. 

15. Mistake in a verdict. 

Relief where there is a mistake in a verdict. Greames v. Stritho, Dick. 469. 

16. Mistake in wills. 

1 . Mistake in a will corrected upon the clear intention appearing on the 
whole will. Phillips v. Chamberlaine, 4 Ves. 51. 

2. Where testator means for a valuable or meritorious consideration to 
create a charge, which by law he cannot, equity will aid the intention, and 
even supply a defect, as the want of a surrender ; but the intent must be 
clear. 2 Ves. 332. 

3. Where a will proceeds upon a mistake, a insisting on the be- 

nefit of such mistake, must relinquish what the will gives him. Vane v. Lord 
Dungannon, 2 Sch. & Lef. 1 30. 

4. A court of equity will not supply words in a will, unless there be pal- 
bably error scribentis, Molesworth v. Molesworth, 1 Cox, 75. 

5. A will cannot be varied upon the ground of mistake ; unless the al- 

leged 
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leged mistake is clearly inconsistent with the intention upon the whole will. 
Mellish V. Mellish, 4* Ves. 4*5. 

6. A mistake in a will cannot be corrected, unless it clearly appears by 
fair inference from the wliole will. 4« Vcs. 57* 

7. Test itor's mistake not rectified, because nothing to shew what would 
have been the intention, if no mistake. Smith v. Maitland, 1 Ves. 362. 

8. Inconvenient consequences, not in the contemplation of the testator at 
the time of making his will, not sufficient to authorize a variation or interpo- 
lation in the terms of a bequest, where those terms arc in themselves clear 
and intelligible. Smith v. Streatfield, 1 Mer. 358. 

9. Bequests, not to individuals but to classes of persons, not to be al- 
tered because some individuals of an intended class are incapable of taking, 
either into particular bequests to the individuals, or by subdividing the class 
itself. Leake v. Robinson, 2 Mer. 390. 

XIX. 3 Purt 0 &ifrion of courts of eqtittp to nio6tf|i tomttn 

«iS(tr«mtut0. 

By limiting their extent as securities. 

1. A bond given for silks taken up to be sold, decreed to be given up on 
payment of the money actually raised by the sale of the silks. Barker 
V. Vansommer, 1 B. C. C. 149. 

2. On the ground of fraud a general account was decreed ; and the secu- 
rities to stand only for the balance : though the vouchers had been destroyed 
by general consent. Wharton v.May, 5 Ves. 27. 

3. Deeds set aside as absolute securities and conveyances, and ordered 
to stand as security only for what should appear due upon a general ac- 
count, after a considerable lapse of time, seventeen years ; upon the nature 
of the deeds themselves, the circumstances under which, and the confiden- 
tial relation of the person by whom, they were obtained ; and no confirm- 
ation ; the other parties being throughout under same influence, control, 
and ignorance of their rights. Purcell v. McNamara, 14 Ves. 91. 

4. LJnconscientious bargain to pay four times the money advanced, sub- 
ject to the contingency of the borrower, young and in good health, surviving 
a j oung but very bad life, and a very improbable chance of issue. The 
securities to stand only for the principal advanced, interest, and costs under 
the circumstances : no fraud, the terras proposed by borrower to several 
others, being merely acceded to. Bowes v. Heaps, 3 Ves, & Beam. 117. 

XX. Jjarigaiftion of tourts of cquitp to orOcr tottmn iii0tru= 

mtnt0 to bt btiibmb up. 

1. It is invested with such jurisdiction. 

Equitable jurisdiction to grant an injunction, or order an instrument to 
be delivered up ; though it might be the subject of an action. Discre- 
tionary, whether an issue or an action shall be directed or permitted. Jervis 
v. White, 7 Ves, 413. 

2. Distinction between directing an instrument to be delivered up, and 

making it effectual. 

Distinction between directing an instrument to be delivered up, and 
making it effectual in equity. 17 Ves. juii. 167. 

3. It will not be exercised merely because the instrument would not be 

specifically enforced. 

The relief by delivering up a contract, requires a stronger case than to 
resist n specific performance. Savage v, Brocksop, 18 Ves. jnn. .3.35. 

F .3 t. In 
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4. In the case where the rights of innocent third persons, have inter- 
vened. 

Bond given for securing a premium payable by instalments, as the consi- 
deration of an admission ta a partnership for a certain period, will be ordered 
to be delivered up to be cancelled if the original partner cause the other to 
be made a bankrupt, whereby the partnership is dissolved. Nor will the 
court allow a bond jide creditor, to whom the bond to pay the instalments 
has been assigned as a security for his debt, to put it in suit, because all 
equities follow the bond into whatever hands it may come, and they will 
order the bond to be delivered up to be cancelled. Hamil v. Stokes, 
4 Price, ICl. 

5. A voluntary deed. 

1. iNo discretion upon honourable or delicate feelings to relieve against a 
voluntary gift, even stripping the donor entirely of his property; if no undue 
influence. 14 Ves. 290. 

2. Bill to have a voluntary deed delivered up, dismissed : cross-bill to 
execute it retained for a year, with libert}^ to sue upon a covenant in the deed. 
Colman v. Sarrel, 1 Ves. 50. 

C. Instruments obtained under a misconception of right. 

Conveyance obtained from persons uninformed of their rights, set aside, 
though no actual fraud. Evans v. Llewellyn, 2 B. C. C. 150. 

7. Instruments obtained tbroiigli ignorance and misrepresentation. 

Conveyance obtained from a woman in ignorance of her rights, and u})on 
misrepresentation of the circumstances of the property, set aside, although 
^ slie was of full age, and acquiesced in the sale, and althougli she consulted 
with her friends, and had their assent: they being in equal ignorance wills 
herself. Murray v. Palmer, 2 Sch. k Lef. 474. 

8. Inslrumenls obtained under mutual ignorance. 

1. Agreement decreed to be delivered up, on the ground, not ol’framl, hut 
surprise: neither party uiiderstanding the effect of it, viz. a lease, with 
covenant for perpetual renewal, at a fixed rent, of premises, held under a 
church lease, renew'able upon fines, continually i'sereasing. A single lease 
for twenty-one years refused ; no terms of agreement for such an interest 
appearing ; and, under tlie circumstances, permission to try the effect of it 
at law was refused. Willan v. Willan, 16 Ves. 72. 

2. A bond given by the purchaser of a contingency, which do longer ex- 
isted, at the time of the bargain (as of the reversion expectant on an 
estate tail, the tenant in tail having in fact suftered a recovery), will be or- 
dered to be delivered up to be cancelled, and the interest to be paid on it to 
be refunded, although there was no fraud, and both parties were alike ig- 
norant of the fact of the contingency having been destroyed. Hitchcock 
w. Giddings, 4 Price, 135. 

9. Instruments given in a state of intoxication. 

General rule, that a court of equity will not assist a person who has ob- 
tained, or wishes to get rid of, an agreement or deed, on the mere ground 
of intoxication. Exception, where any contrivance was used to draw him 
in to drink; or any unfair advantage made of his situation; or that 
extreme state of intoxication, depriving a man of his reason, which, even 
at law, would invalidate a deed. Cooke v. Clayworth, 18 Ves. jun. 12. 

10. Instruments improvidently obtained. 

1. Unreasonable bargains made with an heir, although more than ot 

age, 
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age, and upon his own offer, set aside, on what circumstances and upon 
what terms, vide Gwynne v. Heaton, 1 B. C. C. 1. 

2. Money advanced to an heir-at-law, ignorant of his rights, by a subscrip- 
tion from different persons, and amongst the rest from his attorney, to enable 
liim to prosecute suits : and an absolute bond having been taken from him 
for double the sum lent, with a defeazance executed, some days after, de- 
claring that, if he did not recover the estate, or half of it, the bond was to 
be delivered up : held to be uneonscionable, savoring of champerty, and 
dangerous to public justice. Strachan v. Bj-ander, 1 Eden, 303. 

3. A fair settlement beneficial to the famii}^, was not set aside, although 
made with tenant in tail, immediately upon his coming into possession, 
and at the recommendation of the father, who took an interest under the 
settlement. K inchant v. Kinchant, 1 B. C. C. 369. 

4^. Deed set aside as iiiiprovidcntly obtained, being obtained for an inade- 
quate consideration from persons in low circumstances, and unappri;!fed of 
their right until the time of the transaction, though no representation or 
actual fraud whatever appeared to have been made use of. Evans v. Lle- 
wellyn, 1 Cox, 333. 

5. Taking an annuity worth nine years’ purchase at five years, is an un- 
conscientious bargain, and the court will give the taker no assistance in a 
bargain for a re-purchase. Vaughan v. Thomas, 1 B. C. C. 556. 

6. Relief against an unconscientious bargain upon the contingency of 
death without issue. 3 Ves. & Beam. 120. 

7. B., while in distressed circumstances, upon the advice and suggestion 
of M. and upon a supposed right in him to demand it, executes a bond to 
him for a sum due by a deceased brother, to whom she was next of kin, but 
who left no personal chattels. This bond set aside under the circumstances : 
but if it had been executed by her from a feeling of propriety, alter getting 
possession of an estate to vvhicli she had become entitled after the death of 
her brother, she having immediate means of payment, and acting with 
proper advice, it could not have been defeated, Beasley v. Magrath, 2 Sch. 

Lef. 31. 35. 

S. A bond given by a daughter who had not received her fortune, to a 
: tc[)-father, for the immediate payment of a sum alleged to be due to her 
mother for maintenance, ought to be set aside as improvidently executed ; 
the utmost that the mother could claim being a lien on the interest of the 
ihiughter’s fortune when recovered. An act of the daughter binding the 
interest of her fortune to that extent, would have been valid.’ Beasley v. 
Magrath, 2 Sch. & Lef. 31. 35. 

9. An agreement for an annuity, to be paid during the joint lives of the 
j)]aintiff and his uncle, for a sum to be paid on the death of the uncle with- 
out issue, and the annuity paid during the uncle’s life. Bill to set it aside, 
dismissed. Henley v. Axe, 2 B. C, C. 17- 

1 1 . Instruments obtained through undue influence. 

1 . Securities set aside, being unconscionable and oppressive, and obtained 
by taking advantage of the party’s poverty and distress. Lamplugh v. Larti- 
plugh, Dick, 4*11. 

2. Deed set aside, as obtained by fraud and undue influence by a keeper 
of a house for lunatics from a person under his care ; as within the general 
principle arising from the relation of guardian and ward, attorney and 
client, &c. Wright v. Proud, 13 Ves. 136. 

3. Voluntary settlement by a widow upon a clergyman and his family set 
aside ; as obtained by undue influence and abused confidence in the defend- 
ant, as an agent undertaking the management of her aflkirs ; upon the prin- 
ciple of public policy and utility, applicable to the relation of guardian and 
ward, See. Huguetiin v, Baseley, 14* Ves. 273. 

E 1 ' 


4. Deed 
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4. Deed of gift ordered to be delivered up as o!>tained by undue influence 
over the donor, who was 84 years old, and nearly blind, and placed a con- 
fidence in the donee. Griffiths v. Robins, 3 Mad. 191. 

5. A lease set aside under the circumstances ; being made by mortgagor 
to mortgagee, the latter taking advantage of the distresses of the former, 
and using his mortgage as an instrument to obtain an undue advantage ; and 
^the lessor executing the lease on the faith of an agreement that he was to 
be allowed a certain maintenance out of the property for himself and family, 
which lessee did not perform, and which it would not have been in his power 
to have secured on account of tlie rights of creditors. Gubbins v. Creed, 
2 Sch. 6c Lef. 214. 

6. Relief given against securities passed in lieu of marriage-brocage bonds ; 
the party passing them being involved in difficulties, not sui juris, and being 
compelled, by necessity, to enter into such terms. Shirley v. Martin, 1 Ball 
& Beatty, 358. 

7. Bill to have deeds, assigning stock, delivered up, as obtained by un- 
due influence by a servant over her master ; and an account ; the evidence 
of direct influence considerably subsequent to the deeds ; the defendant a 
married woman, lier only separate property stock ; and not liable 
therefore without a lien. An issue being declined, the bill was dismissedi- 
Nantes v. Corrock, 9 Ves. 182. 

12. Instrutiients obtained through an abuse of confidence. 

Grant of annuities at six years* purchase, where the grantee was ac- 
countable to the grantor for the price obtained for an estate of which he 
was trustee to sell for payment of debts, set aside. Fox v. Macreath, 
2B.C.C. 400. 

13. Instruments founded on inadequate consideration. 

1. Inadequacy of price alone not sufficient to set aside an agreement. 
Fox V. Macreath, Dick. 689. 

2. Deeds entered into by parties knowing their rights, though upon in- 
adequate consideration, shall not be set aside. Stephens v. Batciiian, 

1 B. C. C. 22. 

3. Inadequacy of value is not in itself sufficient to set aside a contract, 
Griffith V. Sprightly, 1 Cox, 383. 

4. Mere inadequacy of value is not a ground upon which a court of equity 
will be willing to set aside purchases, if unaccompanied by fraud or mis- 
representation. Murray v. Palmer, 2 Sch, & Lef. 288, 

5. Bill to set aside the sale of a reversion dismissed with costs : tlic only 
ground on the evidence being inadequacy of price ; and no fraud, &c.; and 
the bill filed twelve years after the sale. Moth v, Atwood, 5 Ves. 845. 

6. Relief in equity upon inadequacy of consideration so extreme, as to 
satisfy the court, that there must have been imposition or oppression. 
Underhill v. Harwood, 10 Ves. 209. 

7. The sale of a reversionary interest, in the court of chancery, con- 
sidered as the case of an expectant heir, forms an exception to tlie general 
rule, that for mere inadequacy of value, a contract is not to be set aside. 
During the continuance of the same situation, acquiescence has no effect, 
and the value is to be estimated at the time of the transaction ; not accord- 
ing to the event. Interest at 5 ver cent, upon the money advanced ; com- 
pound interest refused. Gouland v. De Fasia, 17 Ves. jun. 20. 

8. Premises worth 20/. or 22/. let for 15/. 8^., the diff*erence is not so 
gross as to vitiate the bargain, on the ground of inadequacy of consider- 
ation, it not appearing that the lessor had been deceived by the lessee, re- 
specting the value. Lukey v. O’Donnell, 2 Sch. & Lef. 471. 

9. A transaction of many years standing, sought to be set aside on the 

f^rourid 
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ground of inadequacy of consideration, the relation between the parties, 
and the incapacity of the vendor; relief refused, neither of the grounds having 
been sufficiently made out. Evans v. Brown, Wightw. 102. 

10. The court will set aside a contract where there appears to have been 
great inadequacy of consideration, at a distance of more than seven years 
from the date of the deed, on proof of the inadequacy, and that the pur- 
chaser had knowledge of the value of the subject matter, and was in the 
confidence of the vendor, and ought therefore to have protected her by his 
advice, fropi imposition, rather than have misled her for his own advantage. 
Taylor v. Obee, 3 Price, 83. 

11. Leases for lives obtained by agents of a deceased person of weak in- 
tellects, upon inadequate considerations, set aside. Garsidc v. Isherwood, 

1 B. C. C. 558. 

12. Grant of an annuity for 4 years' purchase, set aside for inadequacy of 
price. Heathcoat v. Paignon, 2 B. C. C. 167. 

13. Renewal of a lease obtained by collusion between lessee and steward 

of lessor, for an inadequate consideration: bill to set it aside on refunding 
the money paid : after answer submitting to that on receiving the money 
with interest; plaintiff by amended bill prayed either, as before, or that 
defendant should keep the lease, and pay the full fine ; which, on account of 
the fraud was decreed, with interest at cent, on the residue, from 

signing the lease and costs : but credit to be given for the money originally 
paid, with interest; and failing the lessee, the steward to pay. Lord 
Abingdon v. Butler, 1 Ves. 206. 

14. Conveyance, by lease and release and fine, set aside upon great in- 
adequacy of consideration, combined with misrepresentation and surprise 
upon parties in extreme distress, ignorant of their interests, and not pro- 
perly protected ; though the transaction took place twelve years before the 
bill; and a former bill having been dismissed, the plaintiff not appearing; 
that objection not being made either by plea or answer. As to the effect 
of inadequacy alone, Queere. The account limited to the time of the bill 
filed. Pickett v. Loggon. 14 Ves. 215. vide 13 Ves. 103. 

14. In the case where the instrument is legally defective. 

1. The cases in which equity orders instruments, to which there is a legal 
objection, to be delivered up, arc rare, and the relief on terms. 5 Ves. 618. 

2. Jurisdiction of equity to order an instrument to be delivered up, 
though void at law : as if against policy. 1 1 Ves. 535. 

3. Jurisdiction of equity to order instruments to be delivered up, even 
upon legal objections, as under the annuity-act, arising incidentally in the 
exercise of equitable jurisdiction; as upon extreme inadequacy of con- 
sideration -and contribution among several sureties. Ware v. Horwood, 
14 Ves. 28. 

4. Equitable jurisdiction to order a deed, forming a cloud upon a title, to 
be delivered up, though void at law. Accordingly, a demurrer to a bill to 
have a deed fraudulent and void, as in contemplation of bankruptcy, de- 
livered up, was over-ruled. Haward v. Dimsdale, 17 Ves. jun. 111. 

5. A bill, seeking to have bills of exchange delivered up, as given on a 
gaming transaction, is good. Newman v. Franco, 2 Anst. 519. 

6. An action was brought upon bills of exchange given by mistake, and 
a bill for discovery and relief to have them delivered up, filed : upon the 
trial at law, the defendant there had a verdict ; he then amended his bill to 
state that fact, and proceeded in equity. He is entitled to a decree to have 
the bills delivered up, although, by the judgment at law, they cannot be en- 
forced. Lisle V. Liddle, 3 Anst. 649. 

7. After verdict upon a bond against the obligor, bill to have it delivered 
up, charging the consideration to have been an agreement by the defend- 
ant, 
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ant, to cohabit with the plaintiff as his wife ; and that she had lived in a 
state of adultery and incontinence with various persons, and praying a dis- 
covery : demurrer allowed. Franco v. Bolton. 3 Ves. 368. 

15. A void decree. 

Jurisdiction of a court of equity, to order a void decree to be delivered up. 

1 Ves. & Beam. 244. 

16. Instruments contrary to public policy. 

1 . Contracts contrary to the policy of the law, as a deed of gift by a 
client to an attorney, by an heir to guardian, the purchase of a reversion 
from a young heir, a trustee selling to himself, set aside without evidence of 
fraud. 12 Ves. 371. 

2. Where a transaction is impeached, on^thc grounds of public policy, a 
court of equity will not look minutely into the circumstances of it. 1 Ball Sc 
Beatty, 338. 

17. Instruments become impossible to be fulfilled. 

Equity will relieve against a contract become impossible to be performed. 
Smith v. Morris, 2 B. C. C. 311. 

18. In the case of forged instruments. 

Where an instrument is shewn to be false, it lies upon the party claiming 
benefit under it to support it. 2 Sch. & Lef. 502. 

1 9. A forged will. 

Demurrer allowed to a bill by one of the next of kin for the delivery up of 
a pretended will, &c. and for the appointment of a receiver of the property 
of the intestate, until letters of administration were granted by the eccle- 
siastical court, it being unnecessary to have the will delivered up ; and 
no ground being stated, to show that such letters of administration could not 
be immediately obtained. Jones v. Frost, 3 Mad. 1. 

20. Of ordering a re-conveyance to the favored j)arty. 

1. Instruments being absolutely set aside for fraud, there ought not to he 
a re-conveyance by the party who took under them. Bates v. Graves. 

2 Ves. 287. 

2. Where deeds arc set aside for fraud, but the estate has been conveyed to 
a third person, as an instrument not privy to the fraud, or where they arc 
set aside on paying so much money, a re-conveyance ought to be decreed. 
2 Ves. 295. 

21. Consequent direction thereon, for re-payment of money paitl 

under. 

Where a bond is void, a rc-paynient of interest, which has been paid upon 
the supposition of its being valid, will be decreed. 1 Dan. 9. 

XXI. iartistiimon of tourto of cquitp in rj^e tooc of looo of 
toritten inotcumrmo. 

1. Its original. 

1. Jurisdiction of equity upon lost bonds very ancient ; founded upon the 
want of remedy at law without profert, till that jurisdiction was lately assumed. 
9 V cs. 4*66 . 

2. Another reason for the exclusive jurisdiction of equity upon lost bonds — 
the difficulty of scciu'ing indemnity at law, 9 Ves. 466. 


2. Tlw 
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2. The legal has not superseded the equitable jurisdiction. 

1. The jurisdiction assumed by courts of law, dispensing with profert in 
the case of a lost bond, does not oust the equitable jurisdiction. 5 Vcs. 238. 

2. The ancient jurisdiction of this court not destroyed by the assumed 
jurisdiction of courts of law dispensing with profert, and permitting aver- 
ment of a consideration not in the deed. 7 Ves. 19. 

3. General rule upon the subject. 

1. The loss of an instrument with the usual affidavit, gives a right to a 
relief: as upon a bond to a decree for payment : so of a deed. 2 Ves. 4*61. 

2. llelief in equity upon security lost. 15 Ves. 343. 

^ 4. In the case of an instrument delivered up tlirougli ignorance. 

llelief upon an instrument, that had been delivered up, under the ignor- 
ance of one party, and with the knowledge of the other, as to a fact, upon 
which the right attached. East India Company v. Donald, 9 Ves. 275. 

5. In the case of negociable instruments. 

1 . A plaintiff (indorsee) seeking relief in equity against the acceptor of a 
lost bill of exchange, is not bound to institute his suit within any given 
period, although the drawer may in the mean time have become insolvent. 
Davies v. Dodd, 4 Price, 176. 

2. The court will enjoin a plaintiff proceeding in an action at law on a 
lost bill of exchange, on the equity of the defendant’s right to have a suffi- 
cient indemnity, Davies v. Dodd, 4 Price, 176. 

6. Peculiar jurisdiction, in case of a negociable instrument. 

The indorsee of a bill of exchange which has been lost, has a remedy 
against the acceptor by bill in equity to compel payment, and that although 
he might have recovered on the bill at law, his equity being founded on the 
want of power in a court of law to impose terms upon the plaintiff of giving 
the defendant security against the forthcoming of the hill, which would have 
Ixien good ground fur an injunction to restrain such an action, nor is it any 
answer to such a suit, that the bill of exchange was a mere accommodation- 
hill; that the plaintiff might have applied before; or that the drawer, has 
since become insolvent. The plaintiff is not bound in a court of equity to 
institute such a suit within any particular period. It is not necessary to 
make the drawer a party. Davies v. Dodd, 4 Price, 176. 

7. Ill the case of a note cut into two parts and one lost. 

Bill for payment of a promissory-note, (not negotiable) which had been 
cut in two parts, one being produced, and the other alleged to be lost, and 
offering an indemnity, dismissed ; as, proving the loss, an action might be 
maintained. Mossop v. Eadon, 16 .Ves. 430. 

il. As against sureties. 

llelief upon a lost bond against sureties, the principal being out of the 
jurisdiction, upon giving an indemnity against demands of the plaintiffs, 
or persons claiming under them by virtue of the bond, and such costs, da- 
mages, and expences as they may be put to by the loss of the bond. East 
India Company v. Boddam, 9 Ves. 464. 

XXIL 3!un0iitctidn of courts of etiuttp to relitOt against a 
penaltp or forfttturr* 

1. Distinction between penalties by contract and by statute. 

In cases of contract, equity relieves against forfeitures introduced by the 

parties : 
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parties.: but when they are created by statute, or are conditions in law, no 
relief can be given. 1 Ball & Beatty, 47. 373. 

2. Forfeiture under a bye-law. 

No relief against forfeiture under a byedaw of an incorporated company 
for water-works, providing, that the members shall receive notice of default 
in paying a call, and incur the forfeiture by non-payment ten days after the 
notice sent; though the lapse arose from ignorance of the call, from acci- 
dental circumstances, and absence from town, when the notice was sent. 
Sparks v. Liverpool Water-work Company, 13 Vcs. 428. 

3. Forfeiture from nonpayment of government loan. 

No relief against forfeiture by not paying instalment upon a loan to go- 
vernment. 13 Ves. 435. 

4. A penalty designed to secure money. 

Where a penalty is only designed to secure money, then relief may be 
given in equity. 1 Ball & Beatty, 374. 

5. Forfeiture of lease by breach of covenant. 

Relief against a right of entry on breach of covenant by nonpayment of 
rent. 16 Ves. 405. 

6. Forfeiture by breach of conditions in law. 

No relief can be given in equity against the breach of conditions in law, 
even when compensation can be given. 1 Ball & Beatty, 373. 


XXIIT. lurisstiiction of touitsi of cquitp in itiationtopecsjonal 

tgamlg. 


To compel a specific delivery. 
Vide 3 Ves. 70. 10 Ves. 163. 13 Ves. 95. 3 V. & B. 16. 


XXIV. 3|u«si6ittion of touitjj of rquitji in relation to untfv 

taintp of naluc. 

In the valuation of reversionary uncerUiin interests. 

Jurisdiction as to the valuation of reversionary uncertain interests, de- 
pending on lives. 18 Ves. jun. 311. 

XXV. 3luri0&ittion of toiirtu of tquitp in relation to mattetss 

of pri 5 e. 

To determine whether a particular ship was part of a particular 

squadron. 

Quaere, whether it be competent to a court of equity, to determine whe- 
ther a ship of war was or was not, at the time of capture, one of the squa- 
dron under the command of a particular officer. Parker v. Toulmin, 
1 Cox, 265. 

XXVI. 3!uri$ii)ictton of tourtg of equitp in misiceHaneoug tagej?. 

1. To aid the omission of a defence at law. 

No relief in equity upon the omission of a defence at law. 14 Ves. 31. 

2. In 
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2. In the case of acquiescence in a defective title. 

When a title to an estate is defective in the knowledge of a party who 
had acquiesced in it, tlie possession under it will, as against him, be quieted 
in equity. 1 Ball & Beatty, 444*. 

3. In the case between an executor and one entitled under the will. 

Bill stated the plaintiff to be entitled to certain benefits under the will of 
which the defendant was executor ; that a bill was filed for an account of 
the personal estate, &c., and a decree having been made, the plaintiff was 
<!harged before the master with several articles of the personal estate pos- 
sessed by him ; that the account between them was afterwards referred to 
arbitrator, who found a small sum in favour of the plaintiffs, but never made 
an award ; that after this, the defendant, as executor, brought an action 
against the plaintiff for the effects so possessed by him ; and the bill prayed 
an injunction, and that the value of the articles possessed by the plaintiff 
might he deducted out of the interests taken by him under the will. To this 
bill there was a demurrer for want of equity, which was overruled. Milner 
V. Goolden, 1 Cox, 196. 

4. Jurisdiction to prevent the operation of a fine, in the case of sup- 
p ession of deeds. 

Suppression of deeds under particular circumstances, is a ground for the 
intervention of equity to prevent the operation of a fine, though levied by 
the person having the legal estate, semb. But it is clearly so in the case 
of a trustee, and that, notwithstanding any length of time. 1 Sch. & Lef. 225. 

5. On the grounds of public policy. 

Money advanced by plaintiff’ to the defendant to procure him a com- 
mission in the marines, decreed to be refunded with interest, plaintiff having, 
alter six months, been discovered to have worn a livery, and being there- 
fore discharged ; first, upon grounds of public policy ; and, secondly, as 
j)laintiff had been imposed upon, defendant knowing that he was incapable 
of* holding the commission. Morris v. M‘Culloch, 2 Eden, 190. ; Amb. 432. 

(). Remainder-mail suffering money to be laid out, and then impeach- 
ing the title. 

Iicmaindcr-man lying by and suffering a tenant to lay out money under 
an agreement with tenant for life, without giving him notice of his intention 
to impeach his title ; a ground of relief against the remainder-man. Shan- 
non v. Bradstreet, Sch. & Lef. 52. 73. 

7. On the ground that a trustee will not allow his name to be used. 

Demurrer to a bill for relief, as to a policy of insurance, for that a trus- 
tee would not consent to have his name used, allow ed. Holies v. London 
Assurance Company, 1 Dick, 45. 

8. To compel the transfer of a cestui que trust’s aliquot share. 

One of seven persons entitled to a certain aliquot share in an ascertained 
sum standing in trustees* names, filed his bill against the trustees and the 
other cestui's que trust, to have his share transferred. Demurrer for want 
of equity by the cestui que trust defendants, allowed. Smith v. Snow, 
3 Mad. 10. 

9. Another case. 

I. S. in his life-time, received money to pay custom-house duties for 
H. and M., and there being reason to believe that the duties were not paid, 
H. and M. called upon the administrator of I. S. to invest in the funds, in 
the names of trustees, a sum sufficient to answer the duties if H. and M. 

should 
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should be called upon to pay them. Many years elapsed without any claim 
of the duties, and the plaintiff called for a re-transfer of the funds ; but no 
other relief was given, except a direction that the dividends which had ac- 
crued on the funds, should be paid to the plaintiff*. Linton v. Hyde, 
2 Mad. 94. 


CHANCERY PLEADING. 

I. Jill itlation to tht paitteo to a bill, complainants anb 

tirfriibantiEi. 

1. (reneral rules on the joinder of parties. 

1. Grounds upon tvhich the general ruhi requiring that all persojis in- 
' terested shotdd be made parlies^ uoill be dispensed mUh, 

2. Joinder of parties wkoy though in some respects coiinectedy have distinct 

interests. 

2. General rules on the joinder of complainants. 

In the case of joint interest, some mil be allotted to sue for all, if 
inconvenient to justice that all should be parties. 

3. General rule on the joinder of defendant.s. 

Joinder of a parti/ agai.ist tvhom no relief is prayed, 

4. Agent. 

Joinder of agent on a bill against the principal. 

5. Assignee of a bond. 

Joinder of assignor, or, if dead, his represent a the, on a bill by as- 
signee of a bond. 

6. Assignee of a judgment. 

.Joinder of assignor on a bill by assignee of a judgment. 

7. Assignee of a mortgage. 

Assignment mthout the authority or privity of the mortgagor ; the 
assignee is the only necessary parly. 

8. Assignee of a residuary legatee. 

Joinder of assignor, or, if dead, his representative, on a bill by assipmee 
of a residuary legatee * 

9. Attorney. 

1. Joinder of attorney because of his possession of lilledecds. 

2. Joinder of attorney on a bill for relief from fraudulent release ob- 

tained through his assistance. 

10. Attorney-gqrteraL 

1. The attorney-general is an officer of the cromi, and in that sense only 

the officer of the public. 

2. Joinder of attorney -general in the case of a legacij to a charity. 

S. Joinder of attorney-general in a hill to establish a modus, tvherc the 
Q'cetor is an eleemosynary foundation, of xMch ihehing is visitor. 

4. Joinder 
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4. Joinder of aitorney-general on an information and bill to set aside leases^ 

granted by a vicar and vestrymen under an MnUmiled povoer to leasc^ 
given by statute. 

5. Joinder of attorney-general on application by a foreign government 
for dividends. 

11. Bond. 

1. Joinder of all the obligors, principal and sureties, in a joint aiul several 

bond. 

2. Joinder of surety in a bond on a bill against the obligors executor. 

1 2. Cliarge. 

1 . Joinder of all incumbrancers. 

2. Joinder of all persons tohose estates are liable, ujnm a bill for equitable 

relief as to a rent-charge. 

13. Charity. 

1. Joinder of all the terre-tenants of the premises charged xeith the charity, 
ti. Joinder of trustees and disinherited heir, on an information to apply 
money given to a charity, to different uses, vchere there is a residuary 
gijl to trustees for other charitable uses. 

14. Common, tenants in. 

1. Joinder of the lessee of one tenant in common, on a bill for partition. 

2. Joinder of a surviving tenant in common on a bill of revivor by the 

npreseniative of the other. 

15. Corporation. 

1. Joinder of members in their individual capacity on a hill against the 

corporation in its political character. 

2. Joinder of all the commissioners of a navigation, on a bill upon orders 

signed by some only. 

IG. Association yi nature of corporations. 

1. Joinder as complainants of the whole society on a bill upon a contract 

by their committee. 

2. Demurrer allowed to a bill by some members of a masons lodge against 

others, for the (feds. 

3. Joinder of the whole society on a hill against the committee who con- 

tracted. 

4. Joinder of all the commissioners of a navigation, on a bill upon orders 

signed by some only. 

5. Joinder of all the members of a society for reliif in sickness, on a bill 

against the trustees for an account. 

1 7. Creditors. 

In other instances besides those of creditors and legatees, some only will 
be alloxved to represent a joint-interest, when inconvenient to justice 
that all should be made parties. 

1 8. Executor. 

1 . Joinder, on a hill by a creditor against the executor of a debtor to the 

estate. 

2. Joinder of residuary legatees on a bill against an execidor. 

3. Joinder of heir a7id executor on a bill for an account under ancestors 

ag7Tement as well before as since the death. 

4. Joinder of an executor in a miscellaneous case. 


19. Feme 
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19. Feme Covert. 

Joinder of feme covert on a bill against her husband^ to obtain her 
evidence against him, 

20. Heir. 

1 . Joinder of infant heir^ on a bill on behalf of younger children to raise 

portions. 

2. Joinder of heir and executor on a hill for an account under ancestors 

agreement as voell before as since the death. 

3 . Joinder if trustees and disinherited heir, on an information to apply 

money given to a charity, to different uses, where ihere is a residuary 
gift to trustees for other charitable uses. 

21. Infant. 

1 . Infant sues by his next friend, witJtoui waiting till of age. 

2 . Joinder of an infant partner. 

22. Infoimation. 

A new relator named in the room of a deceased relator. 

23. Insolvent debtor. 

Joinder of the insolvent on a bill by a purchaser. 

24. Joint-tenants. 

Joinder of a joini-oxmer on a hill against factor, on a demand against 
the other moiety, difendani admitting separate accounts, and pos- 
session of the produce of that moiety. 

25. Legatees. 

1 . In other instances besides those of creditors andlcgalccs, some only 

will he allowed to represent a joint-interest, when inconvenient to 
justice that all should be made parties. 

2. Joinder of legatees whose legacies are charged on the real estate. 

3. Joinder of all persons interested in the fund arising under a devise 

for sale. 

4 . Joinder of persons entitled to purchase-money, on a bill, by devisees 

intrust to sell for specific performance of agreement to purchase. 

5 . Joinder of all the residuary legatees on a bill by some. 

6 . Joinder, on a bill by a residuary legatee, of all persons interested in 

the residue. 

7 . Joinder, on a bill for a moiety of a residue, of the persons to whom the 

other moiety has been given over in default of appointment. 

S. Joinder of residuary legatees on a hill against a7i executor. 

9 . Joinder of residuary legatee 07i a bill by creditors against the executor. 
10. Joinder of residua7y legatee on a bill for a specific legacy. 

26. Lunatic. 

1 . Information at the relation of a lunatic not proper ; he must be a 

party. 

2. Appointment of a responsible relator in an infor7nation at the relaiiofi 

of a lunatic. 

3. Right of an an7iuitant made a party only in respect of an annuity 

given by the will, to attend, at the passing of the accounts, as next of 
kin to the residuary legatee, a lunatic. 

27. Manor. 

1 . Joinder of all the tenajits of a manor on a bill by or against them. 

2 . Joinder of several tenants of' a manor on a bill for quit-rents. 

28. Mortgagor 
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28. Mortgagor and mortgagee, 

1 . Joinder of all the joinUmortgagees on a hUl to foreclose* 

2. Joinder of the mortgagors Lessee^ evicted for non-payment of rent ^ on 

a hill to foreclose* 

3. Joinder rf the mortgagory or^ if deady his heiry on a bill hy the second 

mortgagee to redeem the first mortgage* 

4. Joinder of the personal representative of a mortgagor tenant in fecy 

mortgaging by creating a termy on a bill to foreclose* 

5. Assignment vonhout the authority or privity of the mortgagor ; the 

assigtiee is the only necessary party* 

29. Parishioners. 

Joinder of all the parishionersy on a bill for tithesy or a ^odus, 

SO. Partition. ^ 

1. Joinder (fthc lessee of one tenant in commony on a hill for partition, 

2. Joindery on a bill for partitiony of a lessecy vohose lease is relied on by 

dfendant as evidence of a former partition* 

31. Partner; 

1. Joinder of all the members of a partnership, 

2. Joinder of a paHner abroad, 

3. Joinder of a dormant partner, 

32. Privateer. 

Joinder of all parties interested on a bill for an account (f captures, 

S3. Receiver. 

Joinder of veyidors receiver on a bill for specific performance. 

34. Remainder-man. 

1. Joinder of remainder-men where the first tenant in tad is a party, 

2. Joinder of remainder-men in order to clear a party s title, 

35. Revivor. 

! . Joinder of all the plaintiffs upon a revivor by scire facias* 

2. Joinder surviving tenant in common on a bill of revivor hy the re- 
presentative of the other* 

36. Shii>owners. 

Joinder of all the part-owners of a ship* 

37. Steward. 

Joinder of vendors stcxmrd on a bill for specific performance, 

38. Terre-tenants. 

1. Joinder of all the terre-tenants (f the premises charged with a charity* 

2. Joinder of the lessee of one tenant in common on a bill for partition* 

39. Tithes. 

1. Joinder of the ordinary on a bill to establish a customary payment in 

lieu of tithes* 

2. Joinder of the patron and ordinary on a hill to establish a modus* 

3. Joinder of a rector in a vicar's suit for an account of small tithes 

charged to he withheld hy occupiersy on a claim hy the rector* 

4. Joinder of all the persons liable to contributiony on a bill to establish a 

contributory modus, 

VoL. VIII. G 5* Joinder 



$2 


CHANCERY PLEADING. 


[Chancijiy 


5. Joinder all the otoners of lands in a iotonshipy on a bill by one to 

establish a contributory modus. 

6. Joinder of all interestea in any one particular adventure^ on a bill for 

tithe offish. 

40. Trust 

1, Joinder qf a trustee in a tviUf toho rdeased and never actedt on a bill 
to set aside the toUl for fraud. 

Joinder of trustees and disinterested heir^ on an information to apply 
money given to a charity ^ to d^erent uses^ nvhere there is a residuary 
gift to trustees for other charitable uses. 

3. Joinder of an intermediate trustee of the equitable interest, on a bill 
bjf the ‘trustees and cestui que trust qf a term to execute the trusts. 

4'. Joinder qf the assignee qf a trust on a bill against the trustee. 

5. Joinder qf cestui que trust on a bill by one trustee of stock against the 
other to compel aim to replace it pursuant to agreement. 

41. Vendpr and purchaser. 

Joinder of retired oviners qf a colliery on a bill by those vsho remained 
against the vendor of timber, paid for by the latter. 

42. Witness. 

A witness ought not to be a party, with some exceptions. 

43. Practice connected with the subject of parties. 

1. A decree is void against persons who ought to have been made parties. 

2. Though a party be named, yet if process against him be not prayed, 

he is considered not joined. 

3. On showing cause against a decree, want qf parties may he ob jected. 

4. Where the want of parties is apparent, a demurrer lies ; where not, 

a plea. 

5. Of the requisite certainty in the objection for want of parties. 

6. in the case of a general objection by the answer to an information, that 

all the terreAenants of the premises charged with a charity, are not 
parties, without any particular description. 

7. Where the personal representative is a mere formal party, the court 

will go on, and suffer him to be brought before the master. 

8. Supplemental bill to add parties. 

9. Of ' striking out the name of plaintiff inserted without his consent. 

11. Jn rtlatton to WHs. 

1. Of the different species of bills. 

1. A bill qf interpleader when necessary or appropriate. 

2. Value essential to a bill qf interpleader. 

S. An interpleading hill never suggests a case. 

4. Fomi qf the affidavit on an interpleading bill. 

5. Force qf the affidavit on an interpleading bill. 

6. Questions arising on bills qf interpleader, how disposed qf. 

7. Course qf proceeding in a bill of interpleader where one claimant 

establishes his title by evidence, the other makes default at the hearing. 

8. Course qf proceeding in interpleader where some defendants are abroad. 

9. Effect of a hill of interpleader. 

10. Bill to perpetuate testimony, when necessary or appropriate. 

1 1 . Preliminaries to a bill to perpetuate testimony. 

12. Bill to perpetuate testimony, praying relief on the same matters, is good. 

13. Of the requisite precision in bills to perpetuate testimony. 

14. As 
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H. An to bringing on to a hearing bills to perpetuate teslimony. 

15. A bill of discovery vohen necessary or appropriate. 

16. Bill of revivor y vohen necessary or appropriate. 

17. Of the time for filing a bill (f rexnvor. 

18. A bill of revivor held bady for not charging that plaintiff had proved 

her husband's mil. 

1 9. Bill of revivor taken pro cotfesso. 

20. Revivor of original bill by plaintiff in a revived suit. 

21. General rule as to revivor by a dfendant. 

22. Revivor by defendant after a decree. 

23. Revivor by defendant on plaintiff's neglect to prosecute a bill of revivor, 
24*. Suit revived by scire facias. 

25. Supplemental bill, vohen neocssary or appropriate. 

26. Structure of supplemental bills. 

27. Time for hearing a supplemental bill in nature of a bill of 7'eviexv, 

28. Supplemental billy in nature of a hill of revivor y to execute a decree, 

29. Cross billy when necessary or appropiate. 

30. Of using at the hearing of the original cause a cross hill ordered to be 

taken pro confesso. 

31. Bill of revieWy when necessary or appropriate, 

32. Leave of the courty when necessary to a bill of review. 

33. Bill of review may be also a bill of revivor and supplement. 

34. Distinction between a hill of review y and a supplemental hill in nature 

of a hill of review. 

35. Original hul to vary a decree. 

36. Bills quia timet when necessary or appropriate. 

37. Bill for an issue to try a right to a manovy dismissed, 

2. Of the structure of bills in general. 

I. Formerly a hill contained little more than the statement. 

2. The plaintiff* s equity must appear in the stating part of the bill. 

3. Mere description is not a sufficient averment of fact. 

4. As to tvhat circumstances the plaintiff may interrogate. 

5. Mode of construing the interrogating j)(iTt of the bill. 

6. The prayer of a hill is materi(Uy in construing charges not direct. 

7. Relief may he given under the general prayer y f consistent with the case 

made by the bill. 

8. Relief improperly prayedy cannot be given under the general prayer. 

9. Where the relief sought is inco7isistent with the frame of the billy it 

cannot be given under the general prayer. 

10. Demurrer to a bill only praying a commission to enable plaintiff to go 

to laWy overruled. 

1 1 . Of praying interest. 

12. Relief prayed by the billy but given up at the hearingy must be expressly 

toaived on the record. 

1 3. In relation to irrelevancy and scandal. 

14. What allegations are or arc not impertinent or scandalous. 

15. Where some of the parties are out (f the jurisdiction. 

3. Of the structure of bills in particular cases. 

1. An ejectment hill. 

*2.. An injunction hill. 

3. Bill to restrain an action upon Afferent policies on Afferent shipSy 

between the same partiesy not multifarious. 

4. The joinder of joint and several demands by the same hilly is multi- 

farious. 

5. Bill against several purchasers and otkerSy is multifarious. 

G 2 Distinct 
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6. Distinct hiUs necessary for distinct invasions of a patent ; secus of a 

right of fishery y or the custom of a mill, 

7. Prayer of costs against an agent involved in a fraud, 

8. A hiU to open an account, 

9. A hUl for an account after a previous arhitrement, 

10. A bill by an attorney for his bill, 

11. Statement of a bargain and sale, 

\2, A bill demanding writings^ not stating them to be in dfendant's pos^ 
session, 

is. Claming in right of their estates or otherwise^ too general, 
li*. A bill stating generally^ that under some deeds in dfendant's custody 
plaintiff toas entitled to some interest in some estates in their possession y 
too general, 

15* Claiming in right of their estates or otherwise is too loose, on a bill to 
perpetuate testimony of a right of common and way, 

16, A bill to discover money won at play, 

Vl. A bill seeking a discovery of a pedigree, 

18. Statement by an heir at law of his pedigree, 

19. Demurrer to the bill, as stating tne defendant's estate, viz, that he is 

seised in fee or otherwise well entitled to, too generally, overruled, 

20. Statement that a party was factor, 

21. Statement of a feoffment, 

22. General charge oj combination to defraud, too loose, 

23. Of the degree of certainty in charging fraud, 

24. What a sufficient connection of fraud with the particular transaction, 

25. What allegation is sufficiently precise to put in issue a person's insanity, 

26. A bill by judgmenUcreditors in Jamaica, 

27. Statement of, by whom the duties, claimed by the city of London, were 

payable, 

28. Statement of a valid legal conveyance to the mortgagee, on a bill to 

redeem, 

29. As to interrogating to the fact of payment, 

30. A bill for a specific performance of an agreement, 

31. Extent of the description of the right to tithes in a bill for an account, 

32. Of waiving the treble value in a bill for an account of tithes, 

33. Statement of payment in a bill to establish a modus. 

34. A bill to establish a modus in districts, 

35. A bill to establish a modus for an ancient farm, 

36. A bill to establish a modus for every ancient farm, 

87. A bill to have an usurious security delivered up. 


HI. In celatton to tnfotmatton^. 


1. When appropriate. 

Of the distinction between the course by bill, and by irformation, 

2. Structure of informations. 


1 . A case in which an irformation against a corporation was held mid- 

tfariou^, 

2. Structure of an information to remove trustees of charity, ordered to 

be elected out of a certain parish. 


IV. In rtlatton to pitas!. 

1. When a plea is necessary or appropriate; when not. 

1. Where the hill is demurrable on the face of it, 

2. pica of a fact in bar to a bill of discovery, does not lie, 

4 


3. In 
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3. In the case of an executor relying on the statute of limitatiom, 

4. To a hill of revivor- 

5. To a scire facias to revive* 

6. A plea to an amended bill* 

2. Force and effect of a plea. 

As putting a defendant^ suing at latVf to his election* 

3. A plea is in its nature divisible. 

1 . It may therfore be good in part^ and bad in part. 

2. Plea alloxoed as to relifl overruled as to discovery* 

3. As to a plea good to the relif hut bad to the discovery* 

4. Plea to the account ^ allovoed as to the real^ overruled as to the personal, 

estate* 

4. Of successive pleas. 

Of pleading the same matter more formally than at first* 

5* Of the structure of pleas in general. 

1 . The office of a plea in general is to confess the right to sue, and avoid 

it by matter aehors ; the excepted cases are, vmere the plea must be 
supported by an ansvoer* 

2. The true way of pleading is to plead facts* 

3. A plea must tender issuable matter* 

4. A plea must reduce the defence to a single point, which, however, may 

consist of a variety of facts* 

5- In relation to duplicity* 

6* Surplusage will not render a plea multifarious. 

7* Two inconsistent facts cannot he joined in one plea* 

8. As to the ffect of many inconsistent defences* 

9* Of meeting by averment in the plea the charges of the bill. 

10* A plea must go to collateral circumstances charged as evidence of the 
principal ground of relief* 

\\* It is no objection, that all matters of the plea, except the denial <f coU 
lusion, are contained in the bill* 

1 2. Distinction as to pleading at law and in equity ; the latter admitting 

the denial of some fact alleged by the bUl, in some instances, with cer^ 
tain averments, as a good plea* 

13. Office of a plea, generally, not to deny the equity, hut to bring forward 

a fact, the result perhaps of a combination (f circumstances, which, 
tf true, displaces the equity* 

l^* A plea stating no new matter in bar of the suit, will be overruled*. 

15. As to a negative plea* 

16. Averment to belief as to the transactions (f others, siifficieni* 

17. Plea with an exception, not requiring a rference to the answer, good* 

18. Plea, with exception of matters after-mentioned, bad. 

6. Of the structure of pleas in particular cases. 

1. A plea of accounts stated and settled, to a hill for an account* 

2. The plea of alien enmity* 

3. A plea maintaining an award against a h'M invalidating it. 

4. Pleas of charters and acts of parliament conferring authority, without 

detailing them* 

5* Plea of a fact in bar to a hill of discovery, does not lie* 

6. Plea to a bUl to discover artides pawned to defendant* 

7* Plea to a bill for discovering defendants marriage with A., that she is 
his sister, protects him from discovering any fact forming a link in 
the chain* 

G 3 8. Plea 
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8 . Plea justyying a distress^ not stating that the sum toas due. 

9 . In relation to duplicity. 

10 . Plea of a fine f lands. 

1 1 . Plea of a former suit. 

12 . Plea of a former suit satisfied. 

1 3 . Plea of title paramount to a bill to set aside a conveyance for f rated. 
Plea of the statute rf frauds. 

] 5 . Plea denying plaint^ s heirship. 

16 . A plea, under the circumstancesy overruled, as tendering an immaterial 
issue. 

A plea, under the circumstanceSy overruled as inconsistent. 

18 . Plea to discovery as tending, upon a double account, to criminate, held, 

under the circumstances, inconsistent. 

19 . Plea of an insolvent act. 

20 . Plea to the jurisdiction. 

21 . Plea by executor of the statute of limitations. 

22 . Plea of the statute of limitations. 

23 . Plea of a traverse to an inquisition of lunacy. 

24 -. Plea to a mortgage bill. 

25 . Plea of conveyance, and of fine and non-claim, vohether midtifariom. 

26 . Plea denying notice. 

27 . Plea of plenarty. 

28 . Plea of purchase. 

29 . Plea of recovery of land. 

30 . Plea of a release to a bill to set it aside. 

31 . A plea to a bill of revivor. 

32 . A plea of payment to a bill for tithes. 

33 . A plea cf simony to a hill for tithes. 

34 . A plea controverting the plaintiff's title. 

35 . Plea of the statute against buying pretended titles. 

7. Practice connected with a plea. 

1 • When a plea must be sivorn to. 

2 . Of severance in pleading. 

3 . if overruling a plea xmlhout prejudice to insisting on the same mailer 

by ansxver. 

4 . Plea covering too much, ordered to stand for an ansXKier voith liberty 

to except. 

5 . The plea of outlaxvry, like other pleas, is to be set down by the de- 
fendant for argument. 

V. In triarioit to hnnurrersf^ 

1. When a demurrer is necessary or appropriate, when not. 

1 . Where the fact objected is not apparent on the bill. 

2 . Where, taking charges to be true, the bill would be dismissed at the 

hearing. 

3 . On the ground of multifariousness. 

4 . To save costs only. 

5 . In relation to the statute ^ limitations. 

6. In relation to prayer of relief in a discovery hill. 

7 . To a bill for aiscovery of matter which defendant need not n^iswer. 

8 . To a bill for discovery ^ matters subjected to penalties. 

9 . To a bill for discovery and reUf, charging fraud. 

10 . On the ground that defendant is a mere witness. 

1 1 . Demurrer of another cause depending, overruled, from the other 

cause being inejilcacious. 

12 . In 
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12. In the case of a hiU stating a pai/ment to protect an individual from 

prosecution for felony^ and desiring the assistance (f the court* 

13. No decree^ *tmere defendant might have demurred* 

2. General demurrer, when the appropriate form, when not. 

1 . To a bilU proper for discovery only^ praying relief* 

2. fVhere, though the decree ana conveyance were stated only by way of 

pretence^ the whole right as against the dfendants^ was founded on 
that conveyance* 

3. In a miscellaneous case* 

3* Demurrer ore tenus. 

1 . Whether allowable in equity* 

2. Whether allowable at law. 

4. Extent of a demurrer. 

1. Demurrer to the whole relief is bad^ if plaintiff is entitled to any part* 

2. Demurrer to the whole billy defendant having answered party is bad* 

3. A demurrer in its form applicable to part of a bill onlyy is not to be 

extended to the other part answered by defendant* 

4. Demurrer to the whole billy with an exception to a small part^ may be 

good in point of form, 

5. Demurrer not going to the whole billy must dearly express the particular 

parts demurred to, 

6. In an answer and demurrery the parts demurred to must he distinctly 

specified* 

7. Demurrer ovcrruledy as not stating particularly the parts demurred to* 

8. Demurrer overrulcdy as covering relief to which pUsintiff was entitled* 

9. Defendant may demur to relief and answer to discovery* 

1 0. Demurrer to hill for discovery and relief y if good as to the reliefs is 

good as to the discovery also* 

1 1 . Demurrer to discovery and answer to relief y is bad* 

12. On a general demurrer to a biU seeking relief y an ol^edion to the 

discoveryy as subjecting the defendant to penaltiesy is not competent* 

13. To an amended hill* 


5. Of a second demurrer. 

1 . There cannot be two demurrers to one bill ; secus to original and 

amended bill 

2. Demurrer aocrruled as too extensioey defendant cannot eflerwards 

demur as to part. 

3* Demurrer to the whole hill being overruled; demurrer less extended is 
allowabley by leave of the courty but not otherwise^ 

6. A demurrer is, in its nature, entire. 

1. A demurrer y unlike a plea; cannot be good in part and bad in part* 

2. The rule that a demurrer bad in part is altogether bady has reference to 

the matter demurred to* 

3. Demurrer may be good as to one defendant^ and bad as to another. 

7. A demurrer operates as an admission. 

1 . Facts only are admitted by a demurrer* 

2. A demurrer does not admit whaty though stated by plaintjff as facU is 

merely inference from matter of law* 

3* Every thing well ^eadedy is confessed by demurrer* 


8. Effect of a demurrer upon the cause. 

Notwithstanding y on a demurrer allowed^ bill disnussed^ it has been 


set on foot again* 


G 4 


9. When 
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9 . When an answer shall overrule a demurrer. 

Demurrer to relief overruled hy ansvier to discovery of facts on vohick 
relief is prayed, 

10. Demurrer for want of parties. 

No general rule, that demurrer for voant (f parties must state the 
parties, 

1 1 . When a demurrer shall be aided by matter dehors. 

Anstver read to support a demurrer, 

VI. 3|n relation to ansitoecti* 

1. When an answer is necessary or appropriate, when not. 

1 . In general, token a party pleads he must also anstver. 

To support a plea, 

3 . In a suit for discovery, the anstoer of the party interested cannot be 
dispensed toith, 

4 *. In tne case of resisting a discovery, 

5, In the case tvhere the discovery voill subject to penalties, and the time of 

limitation elapses afer a first and before the second anstner, 

6, In relation to the statute of frauds, 

7, With reference to the statute of limitations, 

8 , Where a plea bars the vohole bill, an ansvoer overrules it, 

2. Force and effect of an answer. 

1 . An insufficient answer is as none, 

2 . Where the plaintiff is mispamed, 

3 . It must be taken to be true, until proved false, 

4 . Tfhe test of its credibility, 

I), In the case of mistake, 

6 . Tfifect of an admission hy answer of assets, 

7 . Effect of an admission by executor by his answer, 

8 . Force of affidavit against an answer, 

3 . Of the structure of answers in general. 

1 . In relation to the title, 

2. An answer must correspond to the number (f plaintiffs, 

3 . An anssner joint and several for many, taken as the answer of those 

only who swore it, 

4 . An evasive answer is as none, and may he taken off the file, 

5 . An evasive answer is a contempt, 

6. A dffendant, who might have pleaded or demurred, answering, must 

answer fully, 

7 . A full answer is always requisite, unless it goes to criminate, or in the 

case of a purchaser for value without notice, 

8 . Whether a defendant can by answer rfuse to give a full answer, 

9 . Particular charges must be answered particvTarly. 

10 . Circumstances tending to the point relied and issue tendered on by the 

plea, need not be answered, 

11 . Answer is requisite to the s fling inquiries upon the general question, 

12 . Of the obligation to answer circumstances not connected with defend- 

ant' s own interest, . 

13 . Defendant cannot by answer refuse a full discovery, 

14 . Of answering hy rference to a schedule or writings, 

15 . .A shedulc to an anstver was, under the circumstances, held impertinent, 

16 . A party charging himself in a schedule to his answer, cannot discharge 

himself by another schedule stating his disbursements. 


17 . A 
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17 . -4 miiy charged hy his answer y cannot discharge himself by ity unless 

tne whole is stated as one transaction* 

1 8 . An answer in support of a plea. 

1 9 . What shall be scandal in an answer^ what not. 

4 . Of the structure of answers in particular cases. 

1 . Of setting forth an account. 

2 . A defendant to bill for discovery and accounty objectingy by answery that 

he had no concern in the business, must answer fully. 

3 . An answer to a bill seeking an account, relying on a deed f compro^ 

mise as a bar to rendering it, was, on exceptions, considered short. 

4 . When an answer to a bill for an account shall be deemed impertinent. 

5. An agent, charged with personal fraud, must answer fidly. 

6. Admission of the receipt of sums, which sums he had paid, 8^c. a good 

discharge. 

7 . The case of an answer by bankers denying any concern in the affair for 

which an injunction and discovery was sought. 

8 . To a bill for discovery of a correspondence. 

9 . Discovery by a miller carrying on the trade of a mealman. 

10 . A schedule to an answer was, under the circumstances, held impertinent. 

11 . Dfendant stating himself trusteee for mortgages, decreed to deliver 

up deeds, because he did not name them, so that plaintiff could amend. 

12 . Of intimating an intention to rely on the insufficiency of a notice. 

13 . Answer, a purchase for value without notice ; further answer not 

requisite. 

14 . Answer to a bill of revivor. 

15 . In an answer to a bill for tithes, it is sufficient f plaintiff has notice of 

the general nature of the d fence. 

1 ( 5 . In laying a modits. 

n. A witness {made defendant) answering, mmt answer fully. 

5. Supplemental answer when necessary or appropriatCi when not. 

1 . General rule upon the subject. 

2 . In the case of mistake. 

3 . Upon discovery of new matter afier replication. 

4 . In a miscellaneous case. 

6. Of an answer by a foreigner. 

A sworn translation must be fled with an answer in a foreign language. 

7. Answer to a cross bill. 

Cannot he read where there have been no ulterior proceedings. 

8. Answer to an amended bill. 

€f the obligation to answer an amended bill, with the consequence (f 
omission. 

9 . In relation to exceptions. 

1 . When exceptions are answered, the whole taken as one answer. 

2 . That dfendant does not speak to his knowledge and belief is no ob^ 

jeetion at the hearing to me manner of stating a modus. 

10. Of using an answer as evidence. 

1 . An answer, though not used as evidence in the cause, may be read as 

to costs. 

2 . A guardian's answer may be read against himself in his individual 

character. 

3 . Answer read as evidence, contrasted with the other evidence, not for 

the purpose of discrediting it. 

*■ 4 . One 
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4% One defendant's answer read to support another's plea. 

5. One dfendant's anmer cannot be read against the other. 

6. Distinction at lavo and in equity as to reading the ansvoer. 

7. The ijihole answer to a discovery hill musts when used^ be read. 

8. Of allowing the original answer to be used on a trial at law. 

9. The propriety of using an answer at law is for the consideration of 

the court. 

11. Practice connected with an answer. 

In relation to the oath and signature— where defendant is abroad. 

2. In relation to the oath and signature — xohere defendant is a quaker. 

3. In relation to the oath and signature — course upon an irregularity. 
An answer must be signed by counsel. 

5. if talcing an answer off the fie in case of mistake. 

6. A scandalous answer will be taken off the fie. 

7. A scandalous answer may be referred on the motion of another defendant. 

8. Of taking an answer off the fie to found a prosecution for perjury. 

9. Order relative to references of answers for insufficiency^ scandal^ or 

impertinence. 

10. An answer cannot be referred for impertinence^ after a rferencc for 

insufficiency. 

1 1 . Of the affidavit for a supplemental answer. 

VII. silt telamii to Wjiclatmtrjf* 

Of retracting a disclaimer. 

Defendant cannot get rid of a disclaimer without a strong case on 
affidavit. 

VIIL 3tt ttlatiott to repltcationg. 

Of the structure of a replication. 

General or special. 


I« 3(11 relation to tge parties to a bsH, compIaitmntiS anb bt' 

ftnbante^ 

1. General rules on the joinder of parties. 

1. Grounds upon which the general rule^ requiring that all persons interested 

be made qmrties^ will be dispensed with. 

1. The general rule, requiring all persons interested to be parties, dis- 
pensed with, where it is impracticable, or, extremely difficult. In such a 
case, to obtain a decree, to establish the right of suit to a mill, for instance, 
the court only requires parties sufficient to secure a fair contest ; and, the 
right being established in that way, consequential relief may be had against 
the rest in another suit. Adair v. The New River Company, 1 1 Ves. 429. 

2. The strict rule that all persons, materially interested, must be parties, 
dispensed with, where it is impracticable, or very inconvenient ; as in the 
case of a very numerous association in a joint concern ; in effect a partner- 
ship. Cockburn v. Thompson, 16 Ves. 321. 

2. Joinder of parties who^ though in some respects connected^ have distinct 

interests. 

Bill by a bankrupt, and the assignee under an insolvent act, of which he 
aflerwards took the benefit, against representatives of the deceased assignees 
and othere, for an account of his estate, and various transactions before and since 
the bankruptcy ; no assignee in the bankruptcy being a party, and collusion 

with 
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with persons accountable to the estate charged against only some of the re- 
presentatives of the assignees. Demurrer allowed generally, for want of 
equity, and as relief might be had by petition in bankruptcy ; and ore tenus 
the suit being multifarious, as uniting parties though in some respects con- 
nected, having distinct interests. Saxton v. Davies, 18 Ves. jun. 72. 

2. General rules on the joinder of complainants. 

In the case of joint interests^ some will be allowed to sue for aUt if incon^ 
venient to justice that all should he parties. 

Demurrer to a bill by some members of a lodge of free-masons 
against others to have the dresses, and decorations, books, papers, and 
other effects of the society delivered up ; an injunction was allowed, on 
the ground, that they affected to sue in a corporate character : but leave 
was given to amend; the court holding jurisdiction for the delivery of a 
chattel ; and where there is a joint interest, permitting some to sue as in- 
dividuals, representing the rest, in other instances than those of creditors 
and legatees, if inconvenient to justice that all should be parties. Lloyd 
v. Loaring, 6 Ves. 773. 

3. General rule on the joinder of defendants. 

Joinder of a party against whom no relif is prayed. 

The only case in which a person against whom no relief is prayed, is 
allowed to be made a party, is tiiat of the agent of a corporation. 
15 Ves. 164. 

4. Agent. 

Joinder of agent on a bill against the principal. 

Demurrer by a married woman to a bill praying discovery only against 
her, and relief against her husband, as to contracts, &c. by her, as agent for 
her husband ; alledging the vouchers, &c. to be in her possession ; allowed ; 
upon the objection, first, to making a mere agent a party ; secondly, to ad- 
mitting the testimony of a wife in her husband’s cause. Le Texier v. Mar- 
gravine of Anspach, 15 Ves. 159. 

5. Assignee of a bond. 

Joindef of assignor, or, if dead, his representative, on a bill by assignee 

of a bond. 

The original obligee on a bond being dead, without representative, there 
is a want of parties. Kay v. Fenwick, 3 B. C. C. 25. 

6. Assignee of a judgment. 

Joinder of assignor on a bill by assignee of a judgment. 

To bill by assignee of judgment, assignor is a necessary party. Cathcart 
v. Lewis, I Ves. 463. 

7. Assignee of a mortgage. 

Assignment without the authority or privity of the mortgagor ; the assignee 
is the only necessary party. 

Assignment without the authority or privity of the mortgagor; the assignee 
is the only necessary party. 9 Ves. 269. 

8. Assignee of a residuary legatee. 

Joinder of assignor, or, if dead, his representative, on a hill by assignee of 

a residuary legatee. 

One of two joint executors and residuary legatees, assigned hi^j? interest 
and died ; the assignee filed a bill to have half the residue transferred lo 
him. The representative of the assignor need not be a party unless tlnire 

appear 
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appear any doubt of the validity of the assignment. Blacke v. Jones> 
3 Anst. 651. 

9. Attorney, 

1. Joinder of attorney because of his possession of title deeds. 
Generally it is not necessary to make an attorney a party because he 
has title deeds in his possession, although it may become so under particular 
circumstances. Fenwick v. Reed, 1 Mer. 114*. 

2. Joinder of attorney on a bill for relief from fraudulent release obtained 

through his assistance. 

A solicitor assisting his client in obtaining a fraudulent release, is properly 
made a party to a bill seeking relief from the fraud ; and he shall be liable 
to costs if the principal be not solvent. 1 Sch. & Lef. 227. 

10. Attorney-general. 

1. The attorney-general is an officer of the crouony and in that sense only the 

officer of the public. 

The attorney-general is an officer of the crown, and in that sense only 
the officer of the public. Attorney-general v. Brown, Swanst. 294?, 

2. Joinder of attorney-general in the case of a legacy to a charity. 
Where there is a legacy to a charity, not necessary to make the attorney- 
general a parity. Chitty v. Parker, 4? B. C. C, 38. 

3. Joinder of attorney-general in a hill to establish a modus •cohere the rector 

is an eleemosynary foundationy ef which the king is visitor. 

In a bill to establish a modus, where the rector is an eleemosynary found- 
ation, of which the king is visitor, the attorney-general need not be made a 
party. Scarr v. Trinity College, 3 Anst. 768. 

4j. Joinder of attorney -general on an information and bill to set aside leases 
granted by a vicar and vestrymen^ under an unlimited power to lease given 
oy statute. 

Information and bill to set aside three leases, one for 999 years, and two 
for 1000 years, granted by a vicar and vestrymen under an unlimited power 
to lease given by an act of parliament. Held, that the attorney-general 
ought not to have been made a party, and that the leases were vaJid. At- 
torney-general V. Moses, 2 Mad. 294?. 

5, Joinder of attorney-general on af^lkation by a foreign government y for 

dividends. 

The court refused to order dividends, received before the bill filed, of 
stock, purchased by the old government of Switzerland, to be paid into 
court by the trustees on tlie application of the present government, without 
having the attorney-general a party. Holder v. The Bank of England, 
10 Ves. 352. 

11. Bond. 

1, Joinder of all the obligorsy principal and suretiesy in a joint and several bond. 

1. All obligors in a joint and several bond, principal and sureties, must 
be parties, generally. Exception, where the surety is insolvent ; or has paid 
nothing, 16 Ves. 326. 

2. Injunction obtained by obligor, in a joint and several bond ; the co- 
obligor not a party. Chaplin v. Cooper, 1 Ves. & Beam. 16. 

2. founder of a surety in a bond on a bill against the obligor* s executor. 

On a bill against .an executor to be paid a bond debt, a surety with the 
testator held to be a necessary party. Angerstein v. Clark, Dick. 738. 

12. Charge. 



Appendix.] 


93 


hi relation to the parties to a bill^ 8^c, 

12. Charge. 

1. Joinder all incumbrancers. 

As to the necessity of making all incumbrancers parties, Qjucere, 12 Ves. 58. 

2* Joinder of all persons whose estates are liable upon a hill for equitable relief 

as to a rent^charge. 

Upon a bill for equitable relief as to a rent-charge, all the persons whose 
estates are liable must be parties. The rule dispensed with under circum- 
stances, making it impracticable or highly inconvenient. 1 1 Yes. S67* 

13. Charity. 

1 . Joinder of all the terre^tenants of the premises charged with the charity. 

General objection by the answer to an information, that all the terre- 
tenants of the premises, charged with the charity, are not parties, without 
any particular description. The court will direct inquiries, what other 
lands are charged, &c. ; previously deciding the validity of the charge 
against the defendants before the court. Attorney^general v. Jackson, 
lives. 365. 

2. Joinder of trustees and disinherited heir^ on an information to apply moneys 

given to a charity^ to different uses^ where there is a residuary ^ft to trustees 

for other charitable uses. 

In an information to apply money, given to a charity, to other uses than 
those specified by the will : where there is a residuary gift to trustees for 
other charitable uses, the trustees and the heir, though disinherited, must 
be parties. Attorney-general v. Green, 2 B. C. C. 495. 

14. Common, tenants in. 

1. Joinder of the lessee qf one tenant in common^ on a hill for partition* 

One tenant in common having leased his share ; on a bill for partition, the 
lessee is a necessary party, and his costs must be borne by his lessor, Cor- 
mish V. Gest, 2 Cox, 27. 

2. Joinder (f a surviving tenant hi common on a hill of revivor by the repre- 

scfitative qf the other. 

Abatement by the death of one of the plaintiffs, tenants in common. Bill 
of revivor by his representative. The survivor, if not a co-plaintiff, must be 
made a defendant. Whether the original defendant, having had orders for 
time to answer the original bill, can begin again with the usual course of 
orders for time to answer in the revived cause, Queere, Fallowes v. Wil- 
liamson, 11 Ves. 306. 

15. Corporation. 

1. Joinder qf members in their individual capacity on a bill against the cor- 

poration in its political character. 

Bill against a corporation, trustees for a charity, for a discovery, and in- 
junction against a resolution, depriving the plaintiff of his office of school- 
master ; charged to have been procured by five of the members, including 
the bailiff, from improper motives, with reference to a parliamentary elec- 
tion. Demurrer by those five, on the ground, that no title was shewn to 
discovery against them, and ore tenus^ that the charge would be the subject 
of a criminal prosecution, overruled. Dummer v. Corporation of Chip- 
penham. 14 Ves. 245. 

2. Joinder qf all the commissioners of a navigation^ on a bill upon orders 

signed by some only. 

In a bill against the committee of a voluntary society who contract with a 
tradesman, it is not necessary to make the other members of the society 

* parties. 
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parties. Cullen v, Queensbury, 1 B. C. C. 101. So, of the commissioners 
of a i\avigation who have signed any of the orders. Horseley v. Bell, 

1 B. C.C.lOl. «. 

1 6. Associations in nature of corj^orations. 

1. Joinder as complainants of the uahole society^ on a bill upon a contract by 

their committee. 

Persons contracting on behalf of a legal society, of which they are 
members, as a committee, are not liable to nonsuit, and cannot defend an 
action, upon an objection of parties. Cousins v. Smith, 13 Ves. 54*2. 

2. Demurrer allowd to a bill by some members of a masons lodge against 

others^ for the ^ects. 

Vide 6 Ves. 773. 

3. Joinder of the xjohole society on a hill against the committee %vho contracted. 
Vide 1 B.C.C. 131. 13 Ves. 54-2. 

4. Joinder of all the commissioners of a navigation^ on a bill upon orders 

signed by some only. 

Vide 1 B. C. C. 101. w. 

5. Joinder of all the members of a society for relief in sickness^ on a bill 

against the trustees for an account. 

Society for relief in sickness, &c. by means of a fund raised by subscrip- 
tion of the members, considered merely as a partnership, having no corporate 
capacity. Beaumont v. Meredith, 3 Ves. & Beam. 1 80. In a suit, there- 
fore, against the trustees by some members for an account, alleging a dis- 
solution contrary to the articles, all other members must be parties. Ibid, 

17. Creditors. 

hi other instances besides those of creditors and legatees^ some onli/tvillbr 
allowed to represent a joinUinierest^ when inconvenient to justice that all 
should be made parties. 

Vide 6 Ves. 773. 

18. Executor. 

1 • Joinder i on a bill by a creditor against the executor (f a debtor to the estate. 
Creditor filing a bill against executor, cannot make a debtor of the debtor 
a party ; in case of insolvency in the executor*, the court will, on petition, ap- 
point a receiver, and compel the executor to allow his name to be used in 
bringing actions. Utterson v. Mair, 2 Ves. 95. 

2. Joinder of residuary legatees on a bill against an executor. 
Residuary legatees not necessary parties to a suit against an executor. 
Brown v. Dowthwaite, 1 Mad. 446. 

3. Joinder of heir and executor on a hill for an account under ancestors 
agreement, as xcell before as since the death. 

The plaintiff was tenant to the father of the defendants in a colliery, 
under a lease and subsequent agreements. On the father’s death he con- 
tinued to hold under the defendant, the heir, on the same terms. He filed 
his bill against the two defendants, as executors of their father, and against 
the one as heir, for an account under the agreement, both in the life-time 
of the father, and since* The defendants demurred separately, as being 
improperly joined in the suit. The demurrers were allowed. Ward v. the 
Duke of Northumberland and another, 2 Anst. 469. 

4. Jomder of an executor in a miscellaneous case, 

^ *^®^f®** appointed persons residing in India and Scotland his executors. 
Ihc will was not proved in England. The executors in India remitted a 

sum 
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«um of money to their agent in England, and a creditor of the testator filed 
a bill against the agent of the executors, to whom the money was remitted, 
praying an account and payment of the money to the accountant-general for 
security. A demurrer was put in to the bill, on the ground that no personal 
representative of the testator was made a party ; and the demurrer allowed. 
Lowe V. Farlie, 2 Mad. 101. 

19. Feme Covert. 

Joinder of a feme covert on a bill against her husband^ to obtain her evi- 

dence against him. 

Vide 15 Ves. 159. 


20. Heir. 

1 . Joinder of infant heir^ on a bill on behalf of younger children to raise 

portions. 

On a bill filed on behalf of younger children, to raise the portions out 
of the real estate, the infant heir ought to be made a defendant, not a 
plaintiff. Plunket v. Joice, 2 Sch. & Lef. 159. 

2. Joinder <f heir and executor^ on a bill for an account under ancestor's 

agreement y as voell before as since the death. 

Vide 2 Anst. 4-69. 

3. Joinder of trustees and disinherited heir^ on an information to apply money 
given to a charity, to different usesy where there is a residuary gift to trustees 
for other charitable uses. 

Vide 2 B. C.C.495. 

21. Infant. 

1. Infant sues by his next friend, without waiting till of age. 

Infant ought to sue by next friend, not to wait till of age. Blake v. Ban- 
bury, 1 Ves. 194?. 

2. Joinder of an infant partner. 

Though one of three partners is an infant, an action must be brought 
against all three. 4 Ves. 164. 

22. Information. 

A new relator named in the room of a deceased relator, 

A new relator named in the room of a deceased relator. Attorney-gene- 
ral V. Powel, Dick. 355. 

23. Insolvent debtor. 

Joinder of the insolvent on a bill by a purch aser, 

1. An insolvent debtor is not a necessary party to a bill, but a purchaser 
of his interest in stock, against th.e assignee. Collet v. Wollaston, 3 B. C. C. 
228. 

2. Bill by purchaser of one who afterwards took the benefit of an insolvent 
act. Objection, that insolvent should have been party, overruled. Collet v. 
Saunders, 1 Anst. 103. 

24. Joint tenants. 

Joinder of a joint owner, on a bill against factor, on a demand against 
the other moiety, dfendant admitting separate accounts, and possession of 
the produce of that moiety. 

Joint owner not necessary party to bill against factor, on a demand against 
the other moiety, defendant having kept separate accounts, and admitted 
the produce of that moiety to be in his possession. Weymouth v. Boyer. 

1 Ves. 417. 

25. Legate - 
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25. Legatees. 

1. In other instances besides those of creditors and legatees, some only 'tail! 
be allouoed to represent a joint interest, vohen inconvenient to justice that 
all should be made parties. 

Vide 6 Ves. Y73. 

2. Joinder of legatees vohose legacies are charged on the real estate. 
Every legatee whose legacy is charged on the real estate, ought to be 
before the court. Moise v. Sadler, 1 Cox. 352. 

3. Joinder of all persons interested in the fund arising under a devise for sale. 
In a devise to sell, and the produce to be divided, all the persons in- 
terested in the fund must be parties, although the land is sold before the 
suit. Faithful v. Hunt, 3 Anst. 751. 

4. Joinder of persons entitled to purchase^money. on a bill, by devisees in trust, 

to sell, for specific performance of agreement to purchase. 

Bill, by devisees in trust to sell, for specific performance of an agree- 
ment to purchase : exception to the report in favour of the title, that the 
persons entitled to the purchase- money, subject to debts, legacies, and 
other charges, were not parties to the suit : the Lord Chancellor was of 
opinion, they ought not to be parties to the conveyance : and if they were, 
their covenant ought to extend only to their own acts and those of the 
devisor ; not to a general warranty, without a special contract for it : but as 
the point must come properly upon objections to the conveyance, the 
exception was overruled upon the form, exception that the persons entitled 
to the purchase-money, subject to the charges, were not parties to the con- 
veyance, overruled. Wakeman v. the Duchess of Rutland, 3 Ves. 233. 504. 

5. Joinder of all the residuary legatees on a bill by some. 

Bill by some of the residuary devisees, all must be parties. Parsons v. 
Neville, 3 B. C. C. 365. 

6. Joinder on a bill by a redduary legatee of aU persons interested in the 

residue. 

Generally, a residuary legatee must bring before the court all per- 
sons interested in the residue. Exception, where not necessary or con- 
venient. 16 Ves. 328. 

7. Joinder on a bill for a moiety of a residue of the persons to vohom the other 

moiety had been given over in default of appointment. 

Bill for a moiety of a residue, the other moiety was given to A. for 
life, and upon her decease, to such persons as she should appoint ; in default 
of appointment, to other persons : those persons must be parties. Skerritt 
V. Birch, 3 B. C. C. 229. 

8. Joinder of residuary legatee on a bill against an executor. 

Vide 1 Mad. 446. 

9. Joinder of residuary legatee, on a bill by creditors against the executor. 
In a bill by creditors against the executor, it is not necessary to make 
the residuary legatee a party. Lawson v. Barker, 1 B.C.C. 303. 

10. Joinder of residuary legatee, on a bill for a specific legacy. 
Residuary legatee need not be party to bill for specific legacy. Wain- 
wright V. Waterman, 1 Ves. 313. 

26 . Lunatic. 

1. Irformation at the relation of a lunatic, not proper ; he must be a party. 
Information at the relation of a lunatic, not proper ; he must be a party* 
Attorney-general v. Tiber, Dick. 378. 

2. Appointment (f a responsible relator, in an information at the relation of a 

lunatic. 

In an information at the relation of a lunatic, a proper relator was 

directed 
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directed to be appointed, who might he respon.ilb’e for the costr, of tlic suit. 
Attorney-general v. Tyler, 2 Eden, 230. 

fj. Right of an annuitant made a party only in respect of an anyiidly given hy 
the mlU to attend, at the passing oj the accounts, as next of kin to the re- 
siduary legatee, a lunatic. 

A defendant made a party to a suit only in respect of an annuity to 
which she is entitled under a will, not allowed to attend at the passing the 
accounts of the general estate in the master’s office, or to he paid the costs 
of past attendances, as next of kin to the party beneficially interested in the 
residue of the estate, who had since become lunatic ; where there is no 
direction in the decree for sucli purpose. Tharp v. Tharp, 3 Mer. 510. 

27. Manor. 

1. Joinder of all the tenants (f a manor on a bill hy or against them. 
Various cases, where parties dispensed with : bills by or against some 
tenants of a manor ; as for suit to a mill, &c. : some parishioners for tithes, 
or a modus: societies for insuring each other, whicli is not within the statute. 
6 Geo. 1. c. 18. ; 16 Ves. 328. 

2. Joinder of several tenants if a manor on a hill for quit^rents. 

Bill w'ill not lie against several tenants of a manor for (piit-rents, unless 
the premises are uncertain, Bowrie v. Prentice, 1 B. C. C. 200. 

28. Mortgagor and mortgagee. 

1. Joinder of all the joint-mortgagees on a bill to foreclose. 

Where there are three mortgagees, being joint tenants, one cannot bring 
a bill to foreclose without making the others parties. Lowe v. Morgan, 1 B. 
C. C. 3G8. 

2. Joinder of the mortgagor s lessee, evicted for nonpayment of rent on a hill to 

foreclose. 

The less'ee of a leasehold interest, that had been evicted for nonpayment 
of rent, is a necessary party to a hill, by the mortgagee against the lessor, filed 
after the expiration of the six months allowed the tenant to redeem ; and a 
demurrer, for want of parties, accordingly allowed, Adams v. St. Leger, 1 Ball 
A: Beatty, 181. 

3. Joinder of the mortgagor, or, if dead, his heir, on a hill, hy the second mori- 

gagee, to redeem the first mortgage. 

1 . Bill by second mortgagee to redeem the first mortgage, the mortgagor, or 
his heir, must be a party ; the heir being abroad, the court cannot proceed. 
Fell V. Brown, 2 B. C. C. 276. 

2. A second mortgagee, to redeem a prior mortgage, must make the heir of 
the mortgagor a party ; though the second mortgage is only of part of the 
estates comprised in the first, and under a different title. Palk v. Lord Clinton. 

12 Ves. 48. 

3. To a bill by a mortgagee or trustee of a leasehold interest, evicted for non 
payment of rent, against the landlord, seeking a redemption after the expir- 
ation of the six months ; a demurrer, tlie lessee npt being a party, allowtul. 
Adams V. St, Leger, 1 Ball Sc Beatty, 181. 

4% tJoindcr if the personal representative of a mortgagor truant hi fee, mort- 
creating a term, on a bill to foy(\i.. :e. 

Mortgage by tenant in fee by creating a term. The personal represent- 
ative ought not to be a party to a bill of foreclosure. Bradshaw v. Outram, 

13 Ves. 23 k. 

5. Assignment ivithout the authority or privity of the mortgagor ; the assignee 
is the only necessary party. 


Vide 9 Ves. 269. 
VoL. VIIL 


H 


29. Pa-' 
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29. Parisliioncrs. 

‘ Joindrt' of all the parishionei's on a bill for tithes^ or a modus. 

Vide 16 Vcs. 328. 

30. Partition. 

1. Joinder of the lessee of one tenant in common^ on a hill for farlilion. 

Vide 2 Cox, 27. 

2. Johider^ on a hill for a partition, of a lessee, iuhose lease is relied on by 
d(fendant as evidence of a former partition. 

Bill for a partition against D.: D., by his answer, sets up a partition made 
several years ago; as evidence whereof ( amongst other things) he states, that 
plaintiff acted upon a moiety of the premises to his several estate, and parti- 
cularly that he made a lease of part thereof to C. Plaintiff' amends his bill, 
making C. a party, charging that the lease to him was made under circum- 
stances of fraud and imposition \ and praying that, as against C., the lease 
may be set aside. Demurrer by D. to the wliole bill, for that it is exhibited 
against several persons for several distinct matters ; allowed. Plaintiff ought 
first to have filed his bill against C. only, to impeach the lease. Whaley v. 
Dawson, 2 Sch. & Lef. 367. 

31. Partner. 

1. Joinder of all the members of a partnership. 

One partner cannot sue separately. 15 Ves. 213. 

2. Joinder of a partner abroad. 

Whether, and under what circumstances, a trader can plead in abatement 
a partner abroad, 6 Ves. 438. 

3. Joinder <f a dormant partner. 

Dormant partner, not an ostensible contracting party; a creditor may, but 
is not bound to, go against him, 17 Ves. jun. 412. 

32. Privateer. 

Joinder of all parties hitcrestcd on a hill for an account of captures. 

Bill by one of tlie officers and crew of a privateer against the owners, 
for an account of captures, according to the articles. Leave given to 
amend, by stating, that the bill was on behalf of the plaintiff and all others : 
and upon that amendment the account was decreed. Good v. Blewitt, 
13 Ves. 397- 

33. Receiver. 

Joinder of vendors receiver on a hill for specific performance. 

To a bill against a vendor fora specific performance, his stewards and re- 
ceivers ought not to be made parties. A specific performance being decreed, 
the bill as against them was dismissed with costs. M‘Namara v. Williams, 
6 Ves. 143. 

34. Remainder-man. 

1. Joinder of remainder^men vohere the first tenant in tail is a party. 

1. Where the first tenant in tail is a party, not necessary to make the 
other remainder-men parties. Reynoldson v. Perkins, Dick. 427. 

2. Rule, established for convenience, that it is sufficient to bring the first 
tenant in tail before the court. 9 Ves. 55. 

S. Where it has been held sufficient to bring before the court the first 
person, having an estate of inheritance. 16 Ves. 326. 


2. Joinder 
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2. Joinder of remainder-men in order to dear a 'party e, tille* 

A party v/lio is plaintiff, has no right, in order to clear his own title, to 
l)ring remainder-men before the court, upon a discussion — whether a prior 
remainder-man has a title or not ; and, therefore, a bill, as agai.ist them, dis- 
missed. Pelham V. Gregory, 1 Eden, 518. 

35. Revivor. 

1 , Joinder of all the plaintiffs upon a revivor by scire facias. 

Upon a revivor by scire facias^ according to the old practice, all the plain 
tiffs must have joined. 11 Ves. 311. 


2. Joinder of surviving tenant in common^ on a bill of revivor by the repre- 
sentative of the other. 

Vide 1 1 Ves. 306. 

36. Ship-owners. 

Joinder of all the part-oxoners of a ship. 

One part-owner of a ship cannot bring a bill on behalf of himself and the 
other part-owners, but they must all be parties. Moftat v. Farquharson, 
2 B. C. C. 338. 


37. Steward. 

Joinder of vendor s slexvard on a bdl for specific performance. 

Vide 6 Ves. 11'3. 

38. Terre- tenants. 

1 . Joinder of all the terre-tenants of the pj’crniscs charged xvith a charity. 
Vide 11 Ves. 509. 


2. Joinder of the lessee of one tenant in common, on a bill for partition. 
Vide 2 Cox, 27. 

39. Tithes. 

1. Joinder of the ordinary on a bill to establish a, customary payment in lieu 

of tithes. 

To a bill to establish a customary payment in lieu of tithes, the ordinary 
must be a party. Gordon v. Sinikinson, 11 Ves. 509. 

2. Joinder of the patron and ordinary on a bill to establish a modus. 

The patron and ordinary are necessary parties to a bill to establish a modus ; 
and, therefore, where the defendants insisted on several moduses and cus- 
toms which were in themselves bad, but were established by a decree made 
in a suit in this court, to which the patron and ordinary were not parties, the 
court refused to allow them, and decreed an account. Jenkinson v. Roys- 
ton, 1 Dan. 121. 

3. Joinder of a rector in a vicar s suit for an account of small tithes, charged 

to be withheld by occupiers, on a claim by the rector, 

A rector ought not to be made a defendant in a vicar’s suit for an ac- 
count of small tithes, charged to be withheld by occupiers, on a claim by the 
rector. Williams v. Price, 4* Price, 156. 

4. Joinder of all the persons liable to contribution, on a hill to establish a con- 

tributory modus. 

In a bill to establish a contributory modus, all the persons liable to the 
contribution need not to be parties. Scarr v. Trinity College, 3 Anst. 768. 

5. Joinder of all the owners of lands in a township, on a bill by one to esta- 

blish a contributory modus. 

One owner of lands in a township may sue for himself and the others, to 

H 2 establish 
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establish a contributory modus for all the lands there. Clayton v. Trinity 
College, 3 Anst. . 

Joinder of all interested in any one particular adventurcy on a hill for 

tithe offish. 

In a bill for tithe of fish, all the persons interested in any one particular 
adventure must be made parties. Coppard v. Page and others, Forrest, 1. 

40. Trust. 

1 . Joinder of a itiisice in a wilf who released and never actedy on a hill to set 

aside the will for fraud, 

A trustee in a will, who released and never acted, ought not to be a party 
in a suit to set aside the will on the ground of fraud, and therefore need not 
answer as to the charges of fraud, in which he is not personally implicated. 
Itichardson v. Ilulbcrt, 1 Anst. (>5. 

2. Joinder of trustees and disinherited heiry on an information to apply mo- 
ney given to a charity, to different usesy tvliere there is a residuary gift to 
trustees for other charitable uses» 

Vide2B.C.C. 495. 

3. Joirlder of an intermediate trustee of the equitable interest, on a bill by the 

trustees and cestui que trust of a term to execute the tfiists. 

If the trustees of a term and the cestui que trust are before the court, an 
intermediate trustee of the equitable interest need not be party to a bill filed 
to carry the trusts of the term into execution. Head v. Lord Teynhaui, 
3 Cox, 57. 

4. Joinder of the assignee of a trust on a bill against the trustee. 

1, Bill against a trustee, who has assigned his trust, the assignee must be 
a party, as the decree must be first against him, and the original trustee to 
stand as a security. Burt, v. Dennct, 2 B. C. C. 225. 

2. If the trustee of a term, to secure the payment of an annuity, assigns 
the term to a third person, such third person should be a party to a suit to 
have the securities delivered up as void. Bromley v. Holland, Cooper, 18. 

' 5. Joinder of cestui que trust on a hill by one trustee qfstoch against the other , 
to compel him to replace it pursuant to agreement. 

Bill by one trustee of stock against the other, to compel him to replace 
it or give security according to his engagement, when the plaintiff joined in 
transferring the stock into his name : demurrer, because the cestuy que trust 
were not parties, overruled. Franco v. Franco, 3 Ves. 75. 

41. Vendor and purchaser. 

Joinder of retired owner s of a colliery, on a bill by those who remained, 
against the vendor of timber, paid for by the latter. 

Timber purchased for a colliery ; before it was applied to the use of the 
colliery, some of the owners retired ; and it was paid for by those only who 
remained ; the former owners are not necessary parties to a suit by those 
who remained, against the vendor, on account of that sale. Massey v, 
Davies, 2 Vos. 317. 

42. Witness. 

A witness ought not to be a party, with some exceptions. 

1 . A witness not to be a party. 12 Ves. 343. 

2. Rule, that a mere witness, having no interest, ought not to be a 
party; 1 Ves. 8c Beam. 550. Exceptions to that rule. Ibid. 


3. General 



Appendix.J In relation to the parties to a bill^ 101 

3. General rule, that a mere witness is not to be made a party. Excep- 
tions in the cases of arbitrators, and attorneys ; and corporations, whose 
officers and servants are made parties. 14* Ves. 252. 

43. Practice connected with the subject of parties. 

1. A decree is void against persons toho ought to have been made parties. 

A decree obtained without making parties those whose rights are affected 
thereby, is fraudulent and void as to those parties : and a purchaser under 
it, with notice of the defect, is not protected by it. Giffard v. Host, 1 Sch. 
& Lef. 386. 

2. Though apartp be named ; yet if process against him be not prayed^ he is 

considered not joined. 

Though a party be named in a bill, as a defendant, unless process be 
prayed against him, an objection at the hearing, that he is not a party, will 
be allowed. Windsor v. Windsor, Dick. 707. 

3. On shewing cause against a decree, want of parties may be objected* 

On shewing cause against a decree by default, want of parties objected ; 
the objection allowed. Jackson v. Lee, Dick. 92. 

4. Where the want of parlies is apparent, a demurrer lies ; where not, a plea. 
Defect of parties the subject of demurrer, or plea ; as it appears or not, 
on the face of the bill. Cockburn v. Thompson, 16 Ves. 321. 

5. Of the requisite certainty in the objection for want of parties. 

Upon an objection for want of parties, not necessary to point them out by 
name; if described so as to enable the plaintiff to make them parties. 
11 Ves. 369. 

6. In the case of a general objection by the answer to an information, that 
all the terrC'ienanls of the premises charged with a charily, arc not parties, 
without any pari icidar description. 

Vide 1 1 Ves. 365. 

7. Where the personal t'cpreseniative is a mere formal party, the court will go 

on, and sujj'er him to be brought bifure the master. 

Where the personal representative is a mere formal party, tlic court will 
go on, and sulfcr him to be brought before the master. Fietcher v. Ash- 
burner, 1 B. C. C. 497- 

8. Supplemental bill to add parties. 

Parties appeared to be wanting; it w^as ordered to stand over, with liberly 
for the plaintiffs to file a supplemental bill, merely to add parties. Hokls- 
worth V. Holdsworlh, Dick, 799.* 

9. Of striking out the name of plaintiff inserted without his consent. 

1. Bill brought by one plaintilf without his consent ; his name struck out. 
Creswell v. Radcliffe, Dick. 32. 

2. Application by a plaintiff to have his name struck out of the bill, for 
that it was inserted without his knowledge, refused ; but he was ordered to 
be indemnified by the solicitor. Titterton v. Osborne, Dick. 350. 

3. The names of two of the petitioners having been made use of without 
their knowledge, this circumstance must be made the subject of a distinct 
application against the solicitor, and cannot be insisted on upon tiie hearing 
of the petition. Ex-parte Stuckey, 2 Cox, 283. 
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II. |n irlattott to 

1. Of the different species of bills. 

1. A bill (yf interpleader x\3hen necessary or appropriate* 

\* Bill of interpleader is, where two persons claim of a third the same 
debt or the same duty. 2 Ves. 310. 

2. A claim is a ground of interpleader. 2 Ves. 107. 

3. Interpleader upon opposite claims. Stevenson v. Anderson, 2 Ves. 
& Beam. 407. 

4. It is sufficient to support a bill of interpleader, that each of the defend- 
ants has a claim to the matter in question, although one only can maintain 
an action at law, the principle being to prevent a plaintiff from being doubly 
vexed. It is therefore not necessary that he should have been actually 
sued. Morgan v. Marsock, 2 Mer. 107. 

5. Interpleader upon colour of title given to a stranger. East India Com- 
pany V. Edwards, 18. Ves. jun. 376. 

6. Plaintiff having parted with the property, cannot file an interpleading 
bill against different claimants upon an undertaking to pay over the value 
to the party entitled. Burnett v. Anderson, 1 Mer. 405. 

7. A banker, with whom property was deposited for safe custody, refused 
to deliver it to the owner in prison, under actions brought against him as 
partner in an insolvent mercantile house : the banker was then served with 
attachments by the plaintiffs in those actions, and held to bail in trover by 
the owner : held, that he was entitled to relief upon bill of interpleader ; but 
need not have come into equity, as, at law he would have been discharged 
on common bail, upon bringing the deposit into court, and proceedings in 
the action would have been stayed, till the attachments were disposed of by 
the owner of the property in the name of the banker. Langston v. Boylston, 
2 Ves. 101. 

8. Bill of interpleader sustained upon bills of exchange received by the 
plaintiff^ as agent to procure payment for his principal in Scotland, to whom 
they were remitted against an order for goods, procured in an action of 
trover by the party, who so remitted them, and by attachment in Scotland, 
by a creditor of him. Stevenson v. Anderson, 2 Ves. & Beam. 407- 

9. A tenant cannot file an interpleading bill against his landlord. John- 
son V. Atkinson, 3 Anst. 798. 

10. The rule, that a tenant cannot file an interpleading bill against his 
landlord, does not hold, where the question arises upon the act of the land- 
lord subsequent to the lease. Cowtan v. Williams, 9 Ves. 107. 

11. To support a bill of interpleader by a tenant, two persons must claim 
the same rent in privity of tenure and contract ; as in the case of mortgagor 
and mortgagee, trustee and cestui gue trust, &c. 2 Ves. 312. 

12. Interpleader upon notice of a variety of claims by persons, among 
whom an entire charge upon an estate was split ; though no suit instituted ; 
and but one legal right of entry : the principle being, not merely that the 
payment cannot be safely made, but that the party, entitled to be dis- 
charged by a single payment, should not be harassed by a number of suits. 
Angell v. Hadden, 15 Ves. 244. 

13. A tenant, though threatened with suits at law on a title adverse to 
his landlord’s, cannot make them interplead, comme semhlef Smith v. Target, 
2 Anst. 529. Contrhy Surrey v. Lord Waltham, Id. 531. w. 

14. Where one claimant seeks a certain rent from a tenant in possession, 
the other unliquidated damages for use and occupation, he cannot make 
tliem interplead. Johnson v. Atkinson, 3 Anst. 798. 

15. ’Tenant cannot file a bill of interpleader against his landlord on no- 
tice of ejectment by a stranger, under a title adverse to that of the land- 
lord. On suspicion of collusion, an inquiry into the circumstances was 

directed ; 



Appendix.] In relation to hills, 105 

directed ; and the report confirming the frauds the bill was dismissed with 
costs to the landlord, as between attorney and client, to be paid by the 
plaiiitiiF and his solicitor ; the latter to shew cause why he should not be 
struck ofF the roll. Dungey v. Angove, 2 Ves. 304* 

16. Interpleader may be in favour of an insurance company against the 
landlord of premises which have been burnt down, but insured by him ; and 
the tenant of the premises under an agreement for a lease ; and claiming 
therefore the right to have the money laid out in rebuilding the premises. 
Paris V. Gilham, Cooper, 56. 

17. Where one rector claims a modus, and the rector of another parish 
claims tithes in kind of the same lands, they cannot be made to interplead. 
Woolaston v. Wright, 3 Anst. 801. 

18. Interpleader on an attorney’s claim of lien upon a sum awarded as 
damages under a judgment obtained by the client against the plaintiff. 
— V. Bolton, 18 Ves. jun. 292. 

19. An auctioneer is the agent as well of the purchaser as of the vendor ; 
and if the vendor commence an action against him for the recovery of the 
deposit, he may file a bill of interpleader for the purpose of ascertaining to 
whom it belongs. Fairbrother v. Prattent, 1 Dan. 64. 

20. Where money in the public funds is the subject of a suit, to which 
the bank is made a defendant, the court will not, on the application of the 
bank, make any order on the litigating parties to restrain thorn from pr o- 
ceeding at law against the bank to compel a transfer, but they must file a 
bill of interpleader. Birch v. Corbin, 1 Cox, 144. 

21. Captain may file a hill of interpleader where parties claim adversely 

under the bill of lading. Sed quwrc where the adverse claims are paramount 
to the bill of lading. Lowe v. , 3 Mad. 277. 

22. Sheriff levying upon goods alleged to be in settlement, cannot main- 
tain a bill of interpleader. Slingsby v. Boulton, 1 Ves. & Beam. 334. 

2. Value cssenlial to a hill of inierpleader. 

An interpleading hill, by a tenant against two claimants of the inheritance, 
where tlic whole rent actually duo is under 10/., w ill be disinissed, as be- 
neath the dignity of the court. Smith v. Targett, 2 Anst. 529. 

3. An interpleading bill never suggests a case. 

An interpleading bill never suggests a case. 2 Ves. 311. 

4. Form of the affidavit on an interpleading bill. 

As to the propriety of the affidavit to an interpleading bill, denying the 
knowledge of the defendants, Qticere, 2 Ves. ix. Beam. 410. 

5. Force of the affidavit on an interpleading bill, 

1. Affidavit, with interpleading bill, conclusive. 2 Ves. & Beam. 410. 

2. Collusion not to be presumed against the affidavit of the plaintiff in 
interpleading bill : nor can couiiter-affidavit prevail against it. Langston v. 
Boylston, 2 Ves. 102. 

6. Questions arising on bills (f interpleader^ hovo disposed (f, 

1. Questions arising on bills of interpleader are disposed of in various 
modes, according to the nature of the question and the manner in which it 
is brought before the court. Angell v. Hadden, 16 Ves. 202. 

2. Interpleading bill is considered as putting the defendants to contest 
their respective claims ; as a bill by an executor or trustee to obtain the 
direction of the court upon the adverse claims of the defendants, lliere- 
fore at the hearing, if the question between the defendants is ripe for deci- 
sion, the court directs an action, or an issue, or a reference to the master ; as 
best suited to the nature of the case. Accordingly, upon objections under the 
annuity-act, a reference was directed, whether proper memorials were en- 

H 4 rolled, 
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rolled, and to state the priorities of such as are valid. Aiiffell v. Hadden, 
16 Ves. 202. 

7. Course of proceeding in a hill oj' interpleader where one claimant establishes 
his title by evidence ^ the other makes default at the hearing. 

Interpleading bill by a tenant to ascertain, to which of two claimants he 
was to pay his rent. The one establishing his title by evidence, the other 
making default at the hearing ; payment decreed to the former ; and a per- 
petual injunction against the other. 16 Ves. 203. 

8. Course of proceeding in interpleader where some defendants are abroad. 

Interpleader ; all the defendants but one residing out of the jurisdiction 
in Scotland. The plaintiff, after a reasonable time, having used due dili- 
gence to bring them in, being decreed to give up £he subject to the only 
defendant appearing, protected afterwards against the others by injunction ; 
and order that service on the attorney should be good. Stevenson v. Ander- 
son, 2 Ves. & Beam. Wl. 

9. Effect of a bill of interpleader. 

Plaintiff* in a bill of interpleader admits a title against himself in all the 
defendants ; and cannot say, that as to some lie is a wrong-doer. Slingsly 
V. Bolton, 1 Ves. & Beam. S34*. 

10. Bill to perpetuate testimony^ xvhen necessary or appropriate, 

1. To support a bill to perpetuate testimony, plaintiff must have an in- 
terest; but the minuteness or remoteness of it is no objection. A mere con- 
tingency, however near and valuable, (with the exception of the case of a 
wager,) the expectation of issue in tail, heir apparent, or next of kin of a 
lunatic, is not sufficient. Therefore, a demurrer to a bill by a tenant in tail 
in remainder, and his issue, to perpetuate testimony of the validity of his mar- 
riage, allowed. Whether a bill could be maintained b}^ the trustees to pre- 
serve contingent remainders, representing also the legal inheritance of the 
whole estate, Qiirere, Allan v. Allan, 15 Ves. 130. 

2. The court will not perpetuate testimony of a right, which may be im- 
mediately barred by the defendant. 6 Ves. 262. 

3. Bill to perpetuate the testimony of witnesses will not lie, where the 
plaintiff may try his right at law. Lord North v. Lord Gray, Dick 14. 

4. Bill to perpetuate testimony of the legitimacy of the plaintiffs, entitled 
in remainder in tail after an estate for life ; demurrer by the 7th and 8tli in 
remainder after the plaintiffs and the other defendants, all infants, over- 
ruled: any interest, liowever slight, being sufficient. Lord Dursley v. 
Fitzhardinge, 6 Ves. 251. 

5. The next of kin of a lunatic, however hopeless his condition, have no 
interest whatever in the property ; and therefore cannot sustain a bill to per- 
petuate testimony. So an heir apparent cannot have a writ de ventre inspi^ 
ciendo. But they may contract upon their expectations ; and may perpetuate 
testimony with reference to the interest so created. 6 Ves. 260. 

1 1 . Preliminaries to a bill to perpetuate testimony, 

1. Demurrer to a bill to examine witnesses to perpetuate their testimony, 
for that the plaintiff had not established his right at law, over-ruled. Cox v. 
Colley, Dick. 55. 

2. Demurrer to a bill to perpetuate the testimony of witnesses, for that 
the plaintiffs have not ascertained their title at law, and had not proper 
parties to the bill, allowed. DaltOn v. Thomson, Dick. 97. 

12. Bill to perpetuate testimony y praying relief on the same matterSy is good, 

A bill to perpetuate testimony, going on to pray relief on the same matters, 
is good. Scarr v. Trinity CoUegC; 5 Anst, 768, 


L3. 



Appendix.] 


In reUition to hilU. 


105 


13. 0/* tlfio requisite precision in bills to perpetuate testimony. 

Demurrer allowed to bill to perpetuate testimony to a right of common 
and of way, because charged so generally, that defendant could not know 
the point to be examined to. Cresset v, Mitton, 1 Ves. 449. 3 B. C. C. 481. 

14. As to bringing on to a hearing hills to perpetuate testimony. 

Bill to perpetuate testimony merely, ought not to be brought to a hear- 
ing ; but if it pray relief, the defendant may set it down for a dismissal. 
Vaughan v. Lord Fitzgerald, 1 Sch. & Lef. 316. 

15* A bill of discovery^ udien necessary or appropriate, 

1. After a verdict at law, a bill with proper charges, may be sustained for 
the discovery of documents necessary to a fair decision. Field v. Beaumont, 
Swanst. 209. 

2. See in tit. Discovery. 

16. Bill of remvory token necessary or appropriate, 

1. Upon the marriage of a female plaintiff, revivor alone will not do, 
where the interests of third persons, viz. trustees and the issue, must be 
brought forward ; making a supplemental bill necessary. But a motion to 
stay an attachment for want of answer was refused ; being made with con- 
sent of the husband, in the face of his covenant to permit the suit to be 
revived and prosecuted by the trustees in his name for the benefit of the 
family. Merry wether v. Mellish, 13 Ves. 161. 

2. An abatement by bankruptcy of a defendant, an executor, after a decree 
for an account ; supplemental bill in nature of bill of revivor, necessary. 
Russel V. Sharp, 1 Ves. & Beam. 500. 

3. Plea to a bill of revivor, that it was for costs only ; the costs having been 
ordered to be paid into the bank, plea overruled. Hall v. Smith, 1 B. C. C. 
438. 

4. Held, once, no revivor for costs, except after decree to account ; but 
since over-ruled. Lowten v. Colchester, 2 Mer. 113. 

5. The general rule being, that there shall be no revivor for costs alone, 
yet, where the costs have been taxed previous to the abatement, it seems there 
is a right to revive merely for the purpose of having them paid ; and where 
the abatement has happened by the death of the party, in whose favour the 
costs were awarded, it is the settled practice of the court, that his represent- 
ative may revive for such purpose. Lowten v. Colchester, 2 Mer. 113. 

6. Revivor for costs decreed to be paid out of a particular fund, is an 
exception to the rule of there being no revivor for costs alone. Lowten v. 
Colchester, 2 Mer. 115. 

7. A cause is not out of court, for the purpose of revivor for costs, in con- 
sequence of the bill being dismissed. Lowten v. Colchester, 2 Mer. 115. 

17. Of the time for filing a hill of revivor, 

1. Plaintiff may revive upon the time for answering being out, but the de- 
fendant is debarred from making his defence. Wakelyn v. WathilJ, Dick. 13. 

2. Original bill being abated by intermarriage of the plaintiff, and not 
being revived until after a cross bill is filed, loses its priority. Smart v. 
Floyer, Dick. 260. 

18. A bill of revivor y held had for not charging that plaintiff had proved her 

husband^ s mil. 

Demurrer to bill of revivor, for not charging that plaintiff had proved 
her husband’s will, allowed. Humphreys v. Incledon, Dick. 38. 

19. Bill of revivor taken pro^confesso. 

Bill of revivor taken pro-coyfesso* Seagood v, Ferraud, Dick. 300. 

20. Re- 
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20. Revivor of original hill hy plaintiff in a revived suit. 

The plaintiff in a revived suit may revive the original bill, in the same man- 
ner as the original plaintiff might, had he been living. Philips v. Derbie, 
Dick. 98. 

21. General ride as to revivor hy a defendant. 

Defendant cannot revive, except after a decree to account, or where the 
defendant has some interest in the farther prosecution of the suit : not, there- 
fore, where his only object was to dissolve an injunction, and proceed at law. 
Horwood v. Schmedes. 12 Ves. 311. 

22. Revivor hy dfendant (fter a decree. 

After a decree the suit may be revived by a defendant, or the represent- 
ative of a deceased defendant. Williams v. Cooke, 10 Ves. 406. 

23. Revivor by defendant on plaintiff's neglect to prosecute a hill of revivor. 

If a plaintiff file a bill to revive after a decree, and neglect to revive ; on the 
time for the defendant’s answering being out, the defendant allowed to re- 
vive, and carry on the decree under the plaintiff’s bill. Whitehear v. Hughes, 
Dick. 283. 

24. Suit revived hy scire facias. 

Suit revived by scire facias^ and costs, of a plaintiff, who had married since 
the decree, ordered to be taxed. Sayer v. Sayer, Dick. 42. 

25. Supplemental hill, vohen necessary or appropriate. 

1. Supplemental bill allowed for the purpose of adding a party. Jones v. 
Jones, Dick. 96. 

2. Supplemental bill to carry a decree into execution after an appeal. 
Woodward v. Woodward, Dick. 33. 

3. Where a decree has been had against a prior tenant in tail, affecting the 
rights of tenants in tail in remainder, the latter may file a supplemental bill to 
make himself party to the former suit, for the purpose of appealing. Giffard 
V. Host, 1 Sell. & Lef. 386. 412. 

4. Bill for account of profits made by breach of trust, and injunction to 
prevent recovery at law of another sum under the same circumstances ; upon 
the answer coming in, the injunction was dissolved, and the money paid 
under the action : not necessary to charge that fact by supplemental bill. 
Massey v. Davies, 2 Ves. 317. 

5. Tenant in tail claiming upon the death of a former tenant in tail with- 
out issue, not through or under him, but by a new limitation in remainder, 
entitled to continue the suit of the former tenant in tail, and to the benefit 
of the proceedings, by a supplemental bill. 9 Ves. 37* 

6. It is not necessary to file a supplemental bill, in order to state that an 
habere has been executed and possession changed, pending the cause. 1 Sch. 
& Lef. 306. 

7. After a great lapse of time and the deaths of parties, from the residence 
abroad of the defendant, and upon an affidavit by him and his solicitor, that 
they had not discovered deeds material for liis defence, until after issue 
joined ; leave was given to file a supplemental bill to put them in issue, and 
they were admitted in evidence upon a rehearing. From the evidence of 
those deeds it appeared, that the acts of the parties, as proved on the 
original hearing, proceeded from a mistake of their rights, and the decree was 
accordingly reversed. Barrington v. O’Brien, 2 B. & B. 140. 

8. Heir at law filing a bill to redeem a mortgage, haying also bought in the 
claim of a third person to the heirship, if he himself is found upon an issue 
not hcir^lie cannot, by supplemental bill, have the benefit of the original suit, 
as the purchase rof the heirship of such third person ; on demurrer to sup- 
plemental bill. Tomkins v. Letlibridgc, Cooper, 43. 

9. Bill 
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9. Bill by an administrator, durante minore cetaie. The infant attained 
twenty*one before the hearing. A supplemental bill is necessary. Stubbs v. 
Leigh, 1 Cox, 133. 

26. Structure of mpplemental bills, 

1. Bill for the purpose of raising a charge against the inheritance, divided 
into estates tail. An intermediate remainder coming in esse, a bill stating 
the former proceedings is allegation sufficient to put the facts in issue 
against him ; and even if witnesses examined, he shall have the benefit. The 
principle must be applied both for and against him ; subject to this, that 
where his interest is not affected by the same circumstances, he may bring 
forward the equities belonging to those different circumstances, as distin- 
guishing his case, whether plaintiff or defendant. 9 Ves. 59, 60. 

2. Demurrer allowed to a supplemental bill, as stating circumstances sub- 
sequent, not only to the original bill, but to publication ; first, as not pro- 
perly supplemental matter ; secondly, as not material. If material, the be- 
nefit might be obtained in another shape ; perhaps, by a special application 
for the opportunity of examining witnesses, or a bill of discovery ; as the object 
may be discovery only, or also relief; and in that case, that the answer or evi- 
dence maybe read at the hearing. Milne v. Lord Harewood, 17 Ves. 144. 

3. A supplemental bill, stating facts posterior to the original bill, but im- 
material, e\g. facts which might be considered by the master under the de- 
cree to be made in the original suit, held to be demurrable. Adams v. 
Dowding, 2 Mad. 53. 

27. Time for hear mg a supplemental bill, in nature of a bill of review. 

Supplemental bill, in nature of a bill of review, cannot be heard till a 
petition to rehear the original cause is presented. Moore v. Moore, 1 
Dick. 66. 

28. Supplemental biU, in nature f a hill of revivor, to execute a decree. 

Supplemental bill, in nature of a bill of revivor, will not lie to carry 
a former decree into execution, which has not been made absolute. Brown 
V. Heathcote, 1 Dick. 100. 

29. Cross bill, when necessary or appropriate, 

1 . If defence to bill for specific performance of agreement for a pur- 
chase, depends merely on want of title in vendor, defendant ought to rest 
on his answer, and not file cross bill to have it delivered up, or to prevent 
an action ; for plaintiff cannot succeed at law. Hilton v. Barrow, 1 Ves. 284. 

2. If a creditor coming in under a decree, requires relief which cannot be 
had by rehearing the original cause, he ought to file a cross bill. Latouchc 
V. Ld. Dunsany, 1 Sch. & Lef. 149. 

30. Of tising at the hearing of the original cause^ a cross hill ordered to be 

taken pro corfesso, 

A cross bill taken pro coifesso, ordered upon motion to be read at the 
hearing of the original cause. Carey v. Gertcken, 2 Mad. 43. 

31. jBill of review, when necessary or appropriate, 

1 . Grounds of bill of review ; error apparent : new evidence, discovered 
since publication, as to a material fact. 16 Ves. 350. 

2. Error discovered, after report confirmed t ground for bill of review. 
\V orge V. Bradley, Dick. 570. 

3. Error apparent, to support a bill of review, must be plain and obvious ; 
as, a decree against an infant without a day to shew cause ; not merely an 
erroneous judgment, which might be the subject of a rehearing. Perry v. 
Phelips, 17 Ves. 17^ 

4. A bill of review, with matter come to the party’s knowledge since the 
hearing, lies, where the plaintiff in his bill has, since the hearing, dis- 
covered 
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covered matter which would vary the decree ; and where, if such matter 
was known to the other party, he was not in conscience obliged to have dis- 
covered it to the court : for, if the matter was known to the other party, and 
such as, in conscience, he ought to have discovered, he obtains the decree by 
fraud, and it ought to be set aside by original bill. Manaton v. Molesworth, 
1 Eden, 25. 

5. Petition for leave to file a bill of review, after a decree, aifirmed on 
rehearing, and pending an appeal to the house of lords, for the purpose 
of introducing evidence, admitted by surprise, viz. not in answer to an in- 
terrogatory, nor the subject directly in issue, the decree not being made 
upon that evidence, was refused with costs. Willan v. Willan, 16 Ves, 72. 

6. Bill of review, or a supplemental bill in nature of it, where the decree 
has not been enrolled, upon new evidence, discovered since publication, not 
permitted, to introduce a new case, of which the party was sufficiently 
apprised to enable him, with reasonable diligence, to have put it upon the 
record originally. Young v. Keighly, 16 Ves. 34<8. 

7. Whether a bill can be maintained as a bill of review, in case the de- 
cree should have been enrolled, or, if not, as a bill of revivor and supplement, 
with a prayer in the alternative, adapted to either case ; whether there is 
any instance of a bill in the nature of a bill of review upon error apparent, 
or matter of law, to be collected from the pleadings and evidence, a sup- 
plemental bill being required only to introduce new facts, to come on with a 
rehearing of the original cause, (lucBre, Perry v Phelips, 17 Ves. 173. 

8. To a bill of review and reversal for error apparent on the decree, a 
>|)lea of the decree, and a demurrer against opening tlic inrolment, allowed ; 

the facts constituting the error, not forming part of the record of the de- 
cree, being neither proved or relied on at the original hearing. O’Brien 
v. Connor, 2 B. & B. 146. 

9. Allowance of a debt in the master^s report, which had been obtained 
by fraud, rectified; the proper mode of proceeding being by original bill, 
not by bill of review^ ; and lield, that it was not necessary to pray s})ecifically 
that the act of the court should be set aside, plaintiff having made a suffi- 
cient case to obtain that relief, under the prayer for general relief. Manaton 
V. Molesworth, 1 Eden, 18. 

32. Leave of the courts vohen necessary to a hill of revietv, 

1. It is in the discretion of the court to give leave to file a bill of review^ 
on the discovery of new evidence. It was refused in this case, as it tended 
to deprive creditors of payment of their just debts. Wilson v. Webb, 2 
Cox, 3. 

2. For a bill of review on newly-discovered facts, the leave of the court 
necessary. 17 Ves. 177. 

33. Bill of revicvo may he also a bill of revivor ayul supplement. 

Bill of review may be also a bill of revivor and supplement. Perry v. 
Philips, 17 Ves. 173. 

34. Distinction between a bill of revietv^ and a supplemental hill in nature of 

a hill of review. 


1. The distinction between a bill of review, and a supplemental bill in 
nature of a bill of review. Gartside v. Isherwood, Dick. 612. 

2. Distinction between a bill of review”, and a supplemental bill in nature 
of it. If the decree is enrolled, it is strictly a bill of review ; and prays 
that the decree may be reviewed and reversed ; if not enrolled, the prayer 
is, that the cause may be reheard. In either, matter of supplement or 
revivor may be introduced, with the proper prayer. 17 Ves. 177. 

35. Original bill to vary a decree. 

Demurrer to an original bill to vary a decree, allowed. Davis v. Lamer, 
Dick. 12. 


36. Bills 
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36. Bills quia timet, ivhen necessary or appropriate. 

1. Demurrer allowed to a bill to have a presentation to a living upon the 

next avoidance delivered up ; charging the defendant with gross misconduct 
in obtaining it, and in other respects, while a private tutor in the family. 
McNamara v. , 5 Ves. 824. 

2. Whether a bill by a remote remainder-man to set aside a deed ex- 
ecuted by the tenant for life, who was also trustee, and by the first remainder- 
man in tail of an estate /?wr autre vie^ be maintainable during the life of the 
tenant for life. Queere. 1 Ball & Beatty, 53. 

37. Bill for an issue to try a right to a manor, dismissed. 

Bill for an issue to try a right to a manor, dismissed. Welby v. Duke of 
Rutland, Dick. 442. 

2. Of the structure of bills in general. 

1. Formerly a bill contained little more than the statement. 

Formerly a bill contained little more than the statement. 11 Ves. 574*. 

2. The plaintiff^ s equity must appear in the stating part of the hill. 

The plaintiff’s equity must appear in the stating part of the bill. Flint v. 
Field, 2 Anst. 543. 

3. Mere description is not a sufficient averment of fact. 

Mere description in a bill not sufficient as an averment of a fact ; but 
amendment allowed. Albretcht v. Sussman, 2 Ves. k Beam. 323. 

4. y^s to tvhat circumstances the plaintiff may interrogate. 

1. Under the general charge as to the fact of payment, the plaintiff may 
interrogate as to all the circumstances that go to prove or disprove the 
truth of the fact, as when, where, &c. without particular charges. Faulder 
V. Stuart, 11 Ves. 290. 

2. Though under the allegation of a fact by a bill, the plaintiff may in- 
terrogate to incidental circumstances, he cannot as to a distinct subject. 
Bullock V. Richardson, 11 Ves. 373. 

5. Mode of construing the interrogating part of the hill. 

The interrogating part of a bill is to be construed by the alleging part ; 
and not to be considered more extensive, 6 Ves. 62. 

6. The prayer of a bill is material in coyistruing charges not direct. 

Prayer, material in construing charges not direct. 18 Ves. jun. 80. 

7. Relief may be given yinder the general prayer, if consistent xvith the case 

made by the bill. 

Relief under the general prayer, if consistent with the case made by the 
bill. Hiern v. Mill, 13 Ves. 114. 

8. Relief improperly prayed, cannot be given under the general prayer. 

The plaintiff praying relief, to which he is not entitled, viz. a sale under a 
trust, instead of redemj)tion or foreclosure, as a mortgagee, cannot have 
a different relief under the genera) prayer. But the proper relief may be 
obtained by amendment ; and for that purpose another party being neces- 
sary, liberty was given to amend by adding parties (which includes the in- 
troduction to the statement of facts consequential upon that addition), and 
praying such relief as he may be entitled to, according to the case made. 
Palk v. Lord Clinton, 12 Ves. 48. 

9. Where the relief sought is inconsistent xoith the frame of the hiU, it can-^ 

not be given under the general prayer. 

Testator by codicil in 1776, reciting, that he had devised his real estate 
by his last will, dated 25th November 1752, charged his real estates with 

his 
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Ills debts, and legacies given by the codicil, and appointed executors ; tlie 
bill was by devisees of the real estate under another will of 1756, one 
of whom was a legatee in the codicil, stating that the will in 1756, was 
executed in pursuance of an agreement to "make mutual wills ; that the 
testator, by the death of the other party, was bound, if not in law, in 
honour; and did not mean to revoke the will of 1756, and revive that of 
1752; and praying that the will of 1756, and the codicil, might be estab- 
lished, the trusts carried into execution, and the legacy paid : upon an 
issue directed, the will of 1752 was established ; evidence of mistake being 
rmected : on farther directions, the plaintiffs relied on the agreement, and 
offered evidence in support of it ; the bill was dismissed, the lord chan- 
cellor being of opinion, that the relief sought was inconsistent with the 
frame of the bill; and therefore could not be given under the general 
prayer ; that the evidence ought not to be received ; and that, upon the evi- 
dence, the agreement was uncertain and unfair, and therefore not to be 
executed. Lord Walpole v. Lord Orford, 3 Ves. 4^02. 

10. Demurrer to a billy only praying a commission to enable plaintiff' to go to 

lato, overruled. 

Demurrer to bill, only praying a commission to enable plaintiff to go to 
law, over-ruled. Mendez v. Barnard, 1 Dick. 65. 

1 1 . Of praying interest. 

Interest refused, because not prayed by the bill. Weymouth v. Boyer, 

1 Ves. 418. 

12. Relief prayed by the billy hut given up at the hearing y must be expressly 

•waived on the record. 

Relief prayed by the bill, but given up at the hearing, must be expressly 
waived on the record. Dundas v. Dutens, 1 Ves, 197. 

13. In relation to irrelevancy and scandal. 

Scandalous matter, as allegations reflecting upon moral character, and 
not relevant to the subject, to be expunged from the record, whether in a 
suit, or bankruptcy, and without an application. 15 Ves. 477. 

14. What allegations are or are not impertinent or scandalous. 

Allegations, material to the issue, arc not impertinent, though they may 
be false ; and, of whatever nature, are not scandalous. 15 Ves. 477. 

15. Where some of the parties are out of the jurisdiction. 

The practice in England, when some of the parties are out of the juris- 
diction, and others within it, is, to charge the fact in the bill, that such 
parties are out of the jurisdiction, and then the court can proceed, without 
prejudice to the rights of such parties. 1 Sch. & Lef. 240. 

3. Of the structure of bills in particular cases. 

1. An ejectment bill. 

Bill charging that the defendants had got the title-deeds and mixed the 
boundaries, prayed a discovery, possession, and an account ; demurrer al- 
lowed. Loker v. RoIIe, 3 Ves. 4. 

% An injunction bill, 

1. Plaintiff entitled to an injunction on affidavit, as, to stay proceedings at 
law by a party abroad, must state the whole of his case within his knowledge 
upon the original bill; and cannot after answer, upon which he neither 
moved nor excepted, have the injunction upon amendment and affidavit, as 
a general rule ; subject to exception, as circumstances come to his know- 
ledge subsequently ; surprise, &c. Norris v. Kennedy^ 11 Ves. 465. 

2. Plain- 
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2. Plaintiff, in a bill for an injunction, must state at once the whole case 
within his knowledge : but the court, though very jealous of amendment, 
without prejudice to the injunction, permits even re-amendment ; ascertain- 
ing precisely its nature, and by a clear and positive affidavit that the plain- 
tiff had not a knowledge of the facts, enabling him to bring that case upon 
the record sooner. Sharp v. Ashton, 3 Ves. & Beam. 144-. 

3. The defendant sued at law on an indemnity-bond ; the plaintiff filed 
this bill for an injunction, without offering to make any recompence for the 
damage actually sustained. The bill was dismissed. Godbolt v. Watts, 
2 Anst. 543. 

4. Demurrer to bill by heir at law, for a discovery, seeking also relief, 
allowed ; the relief sought being, first, that an issue might be directed to 
try the question in a different county, on an allegation of undue influence — 
an heir at law not being entitled to any issue except by consent, and a bill in 
equity not lying to change the venue. Secondly, for the production of title 
deeds, without its being shown how they can be of service in assisting him 
to recover at law. Thirdly, to restrain the defendant (devisee) from set- 
ting up outstanding terms, unsupported by allegation that there are any 
outstanding terms, which may be set up. Fourthly, for an injunction to 
stay waste and destruction, &c. and for a receiver ; there being no instance 
of the court so interfering as between heir at law and devisee, where their 
adverse rights are in litigation ; and on the ground of negligence and de- 
lay ; the bill having been filed more than two years after the death of the 
presumed testator, and no action yet brought; although the commission 
of the alleged acts of waste and destruction stated to have been imme- 
diately after his death. Fifthly, that the plaintiff may be let into pos- 
session of copyholds unsurrendered to the use of the will ; that being mere 
legal relief, although he might have been entitled to the discovery whether 
there were any copyholds unsurrendered. The bill also going on to pray, 
in the character of one of the next of kin, for an injunction from interfering 
with the personal estate, and a receiver; the injunction asked being for an 
indefinite period, and no allegation of a suit depending in the ecclesiastical 
court. And although some of the discovery sought might have been proper 
to be obtained on a bill for discovery only, yet the demurrer allowed, as to 
that also, upon the ground that, to support a general demurrer to a bill 
seeking discovery and relief, it is sufficient to shew that the plaintiff is not 
entitled to the relief he prays. Jones v. Jones, 3 Mer. 162. 

3. Bill io restrain an action upon different policies on different ships^ betivecn 

the same parties, not multifarious* 

A bill filed to restrain a plaintiff at law from proceeding upon five difie- 
rent policies of insurance, effected upon different ships, between the same 
parties at the same time, is not demurrable for multifariousness. Kensing- 
ton v. White, 3 Price, 167. 

4. The joinder (ff joint and several demands hy the same bill is multifarious* 

Joint and separate demands by the same bill ; demurrer allowed. Har- 
rison V. Hogg, 2 Ves. 323. 

5. Bill against several purchasers and others, is multifarious* 

A demurrer for multifariousness allow^ed, the bill being against several 
purchasers and others. Brookes v. Lord Whitworth, 1 Mad. 86. 

6. Distinct bills necessary for distinct invasions of a patent ; secus of a right 
fishery, or the custom of a mill. 

There must be separate bills upon distinct invasions of a patent ; other- 
wise, of a right of fishery, or the custom of a mill. 2 Ves. 487. 


7. Prayer 
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7* Prayer of costs against an agent i?ivohcd in a fraud. 

Where an agent is so involved in a fraud that the court will charge him 
with costs, though relief cannot be prayed against him, yet if the costs are 
not prayed against him, a demurrer lies, 15 Ves. 164% 

8. A hill to O'Pen an account. » 

1. Bill to open a settled account must state specific errors. Johnson v. 
Curtis, 3 B. C. C. 266. Taylor v. Haylin, 2 13. C. C. 310. Cox, 435. 
9 Ves. 266. 14 Ves. 579. 

2. A settled account between attorney and client opened upon general 
allegations by the client of error, admitted ; though no specific errors were 
pointed out. Matthews v. Wallwyn, 4 Ves. 118. 

9. A bill for an account after a previous arhitrement. 

On a bill for an account after an award, on the ground of matters stated 
not to have been comprehended in it, it must appear clearly that the award 
is not final, otherwise a plea of the award is good. Routh v. Peace, 
3 Anst. 637. 

10. ^ hill by an attorney for his hill. 

A solicitor suing for his bill, need not state all the circumstances required 
by the statute 2 Geo. II. c. 23. s. 22. ; being matter of evidence. 8 Ves. 9. 

1 1 . Statement of a bargain and sale. 

Defendant cannot demur, because a feoffment is stated without stating 
livery, or a bargain and sale without stating enrolment ; they will be in- 
tended perfect. 2 Ves. 327. 

12. A hill demanding voritingSy not slating them to he in defeyidanV s possession „ 

If a plaintiff makes a demand on written instruments, without stating that 
they are in his possession, whether the court will infer that fact, unless an 
affidavit is made to the contrary, qiicerc. The Princess of Wales v. The 
Earl of Liverpool, Swanst. 22. 

13. Claiming in right of their estates or othenvise, too general. 

To perpetuate testimony of a right of common and way, the plaintiffs 
claimed in right of their estates or otherwise ; this is too loose : a demurrer 
therefore allowed. Cresset v* Mylton, 3 B. C. C. 481. 1 Ves. 449. 

14. A bill stating generally y that under some deeds in defendant's custody 
plaintiff was entitled to some interest in some estates in their j^ossessioyiy too 
general. 

Bill stating generally that under some deeds in the custody of the defend- 
ants, plaintiff was entitled to some interest in, some estates in their posses- 
sion, prayed a discovery and delivery of the title deeds, possession of the 
estates, and an account ; demurrer to the whole bill allowed. Ry ves v. 
Ryves. 3 Ves. 343. 

15. Claiming in right of their estates or otherwise is too loose^ on a hill to 

perpetuate testimony of a right (f common and way. 

VideSB.C.C. 481. 

16. ^ hill to discover money won at play. 

In a bill of discovery to support an action by a common informer, for 
money won at play, it is sufficient to state that the defendants, or some of 
them, for the benefit, and on account of all, played and won, Cowan v. 
Philips, ^3 Anst. 843. 


17. A 
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17* A hill seehitifr a discovery of a pedigree. 

Bill prayed, that the defendant might state the particulars 61’ his pedigree 
as heir, anfl of the births, baptisms, marriages, deaths, or burials ; demurrer 
allowed. Ivy v. Kekewick, 2 Ves. 679. 

18. Statement hy an heir at law of his pedigree. 

1. Plaintiff claimed as heir at law of A. stating, that one person, through 
whom she made title, had three sons, and that she claimed under the second 
son, but without alleging that the first son died without issue. Demurrer, 
“ for that the plaintiff by the bill had not sufficiently stated the pedigree by 
which she made title,** was overruled. Deldrne v. Hollingsworth, 1 Cox, 
421. 

2. Upon bill by heir at law for discovering, and delivering up, or deposit- 
ing title deeds, against persons in possession of them as executors, and in 
possession of the premises by agreement with a tenant by the courtesy, plain- 
tiff need not state every link of his pedigree. Ford v. Peering, 1 Ves. 72. 

19. Demurrer to the hilU as stating the defendant's estate^ viz. that he is seized 
in feCy or otherwise well entitled io^ too generally ^ overruled. 

Demurrer, for cause, that the bill stated the defendant’s estate not with 
sufficient certainty, viz. that he ‘‘ is seized in fee, or otherwise well entitled 
to,” and ore te7iusy that the reversioner was not a party, over-ruled. Baring 
v. Nash, 1 Ves. & Beam. 551. 

20. Statement that a party was factor. 

Charge that defendant was appointed resident at the East India Company’s 
factory at M., not a sufficient charge that he was factor. East India Com- 
pany V. Henchman, 1 Ves. 287. 

21. Statement of a feoffment. 

Vide 2 Ves. 327. 

22. General charge of comhhiation to defraud^ too loose. 

Oeneral charge of combination to defraud, too loose. East India Com* 
pany v. Henchman, 1 Ves. 287. 

23. Of the degree of certainty in charging fraud. 

The charge by the bill of fraud, too general. Palmer v. Mure, Dick. 489. 

24. What a sufficient connection of fraud with the particular transaction. 

Demurrer allowed ; the bill not connecting the fraud with the transaction 
sufficiently. East India Company v. Henchman, 1 Ves. 287. 

25. What allegation is sufficiently precise to put in issue a person's insanity. 

A charge in a bill that A. “ was of a weak and feeble understanding, 
approaching almost to idiotcy,” was an allegation sufficiently precise (no 
demurrer being taken) to put in issue that A. was “ of insane memory.’* 
Carew v. Johnston, 2 Sch. tk Lef. 280. 305. 

26. A hill hy judgmenUer editors in Jamaica. 

Demurrer allowed to a bill by judgment-creditors in Jamaica, because it 
did not state the effect of the judgment there. Cathcart v. Lewis, 3 B. C. C. 
516. 

27. Statement of hy whom the duties , claimed hy the city of London ^ were 

payable. 

Demurrer allowed: the bill not alleging with sufficient certainty, by whom 
the duties claimed by the city of London under letters patent, in respect 
of which a discovery was prayed in aid of an action, were payable. The 
Mayor, &c. of London v. Levy, 8 Ves. 398. 

VoL. VIII. I 


28. State- 
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28. Statement of a valid legal conveyance to the mortgagee^ on a hill to redeem. 

Vide 3 Angt. 715. 

29. to interrogating to the fact of payment. 

Vide lives. 290. 

30. A bin for a specific performance of an agreement. 

1. No relief under an agreement, stated by the answer ; the bill not being 
adapted to that agreement; but framed upon a different ground, which failed. 
Pilling V. Armitage, 12Ves.78. 

2. To obtain a specific performance of a contract, the subject must be 
proved, as described. Daniels v. Davison, 16 Ves. 249. 

3. On a bill for a specific execution, relying on part performance, the 
agreement must be proved, as stated. 1 Ball & Beatty, 551. 

4. The terms of an agreement, sought to be specifically executed, must 
, be accurately stated, and the case must be proved, as stated on the record. 

Lord Ormond v. Anderson, 2 B. & B. 369. 

5. Allegation of the bill that the plaintiff, the tenant, was to pay taxes 
and do necessary repairs, not provea, is no substantial variance ; being an 
admission against himself, and immaterial from a tenant's legal liability. 
Gregory v. Mighell, 18 Ves. 328. 

6. Bill for specific performance of a parol agreement to renew, plaintiff 
having built a house ; the only witness for the plaintiff proved an agreement 
different from that in the bill ; two defendants, by answer, stated an agree- 
ment different from both ; in strictness the bill ought to be dismissed ; but 
specific performance was decreed according to the answers, with costs against 
the plaintiff. Mortimer v. Orchard, 2 Ves. 243. 

7. A bill alleging a written agreement may be sustained by evidence of a 
parol agreement. Spurrier v. Fitzgerald, 6 Ves. 548. 

8. Bill for specific performance of an agreement dismissed; the agree- 
ment appearing from letters produced to have been different from that set 
up by the bill and proved by one witness, Leigh v. Haverfield, 5 Ves. 452. 

9. Bill praying execution of an agreement for a lease of lives, ought to 
name the lives to be inserted. O'Herlily v. Hedges, 1 Sch. & Lef. 123. 128. 

31. Extent of the description <f the right to tithes in a bill for an account. 

The court will not dismiss the bill of a vicar, who claims by it tithes 
throughout a whole parish, and only proves his claim in part or it ; nor if 
the issues, directed as to the parts wherein he has not made out his title, 
should be found against him on the trial. But semhlcy the court will not 
give him costs, where he seeks tithes generally, and recovers only in part. 
Byam v. Booth and others, 2 Price, 231. 

32. Of vjaiving the treble value in a bill for an account rf tithes. 

In a bill for account of tithes it is not necessary to waive the treble value. 
Wools v. Walley, 1 Anst. 100. 

33. Statement of payment in a bill to establish a modus. 

1. The bill stated the modus to have been immemorially paid by the 
owners and occupiers, or some of them ; this is good. Scarr v. Trinity Col- 
lege, 3 Anst. 765-6. 

2. The bill stated the modus to have been immemorially paid by the dis- 
trict by coatrihution. No contribution liad ever in fact been made. Yet it 
was held good ; for the payment being in its nature contributory, each pay- 
ment was, as between tne rector and parisliioners, a payment by contribu- 
tion. Scarr v. Trinity College, 3 Anft. 767. 

34. A Ull to, establish a modus in districts. 

A bill to establish a modus stated, that in the parish of A., in Yorkshire, 

there 
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there lire certain anci^t townships, hamlets, or districts, called A., B., and 
C^i « dMintfuished by certain well-known boundaries and limits/’ and claimed 
the modus in respect of each. This is good, without setting forth the limits 
or extent of each district, or distinguishing whether each is a township, 
hamlet, or district. Scarr v. Trinity College, 3 Anst; 764, Chaytor v. Tri- 
nity College, Id. 841. 

35. A bill to establish a modus for an ancient farm. 

A bill to establish a farm modus, setting forth the abuttals of the farm, 
and averring that the modus had imihemorially been paid for the said farm, 
ts sufBcieOt, without expressly averring it to be an ancient farm. Lord Stawell 
V. Atkyns, 2 Anst. 564. 

36. A bill to Establish d modus for every ancient farm. 

A bill to establish a modus for every ancient farm, stating the whole parish 
to consist of ancient farms, but not setting forth the abuttals of each, is bad. 
Scott V. Allgood, 1 Anst. 16. 

37. A hill to have an Usurious security delivered up. 

Demurrer to a cross bill to have an usurious security delivered up, 
not offering to pay the sum really due, allowed. Mason v. Gardiiiei\ 
4 B. C. C. 436. 


III. 3ftt trlarton to tnformnttono. 

1. When appropriate. 

Of the distinction betiveen the course by bill and by information. 
Distinction between information and bill : the former not necessary, where 
the subject is a public right, as the election of a minister by the parishioners 
or congregation, unless connected with the revenue. 3 Ves. A Beam. 154. 

2, Structure of informations. 

1. A case in xvhich an information against a corporation voasheld multifarious. 
Information against a corporation, stating that they were seized of real 

estates, partly for purposes of public utility, and other part in trust for pri- 
vate charity; and charging a general misapplication of the funds, and pray- 
ing relief accordingly: a demurrer for multifariousness was allowed. At- 
torney general v. Corporation of Carmarthen, Cooper, SO. 

2. Structure of ari information to remove trustees o/* charity ^ ordered to he 

elected out of a certain parish. 

Trustees of a charity are ordered to be elected out of a certain parish ; an 
information to remove them, as not having been so elected, must state that 
there were inhabitants fit to be elected. Attorney general v. Cowper, 
1 B. C. C. 439. 


IV. 3fn ttfamin to plea0. 

1. When a plea is necessary or appropriate — when not. 

1 . Where the bill is demurrable on the face of it. 

Plea to a bill, on the face of it demurrable, overruled. Billina r. Fliaht, 
1 Mad. 230. 

2. Plea of a fact in bar to a bill of discovery, does not lie. 

Plea of a fact in bar to a bill of discovery j does not ife, ak it would be try- 
ing the bar in equity, which is more proper to be tried at law. Hindman v. 
Taylor, Dick. 661. 

I 2 
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3. In the case of an executor relying on the statute of Imitations* 
Executor not bound to plead the statute of limitat ons; but after the 
decree the objection may be taken against other creditors coming in before 
the master. 15 Ves. 498. 

4. To a bill of revi>oor* 

1. Plea to a bill of revivor merely for costs, the costs having been taxed, 
overruled. Hall v. Smith, Dick. 649. 

2. Plea to a bill of revivor, filed in 1781, to prosecute a decree in 17.52, 
and which had slept from that time, overruled, as not being proper; but 
said by lord chancellor to be such a case as the court could not, on hearing 
the cause, order to be carried on. Wilkinson v. Lovell, Dick. 601. 

5. To a scire facias to revive* 

Plea to a subpoena scire facias^ to revive a decree, allowed. Diddleford v. 
Tichenor, DicL34. 

6« A plea to an amended bill. 

The defendant in his answer stated facts which had occurred since the 
filing of the bill ; upon which the plaintiff amended his bill, stating the facts 
more fully; and thereupon the defendant pleaded as to part, demurred as to 
the other part, and answered the rest of the amended bill. Plea and de- 
murrer overruled. Knight v. Matthews, 1 Mad. 566. 

2. Force and effect of a plea. 

As putting a defendant^ suing at lavoy to his election. 

Defendant having pleaded in bar to part of the relief sought by the bill, 
and answered as to the remainder, is not entitled to an order to put the plain* 
tiff, suing at law, to his election. A plea cannot be considered as an answer 
for such a purpose. Fisher v. Mee, 3 Mer. 45. 

3. A plea is in its nature divisible. 

1. It may therefore he good in part and bad in part. 

Plea may be good in part and bad in part. Ground of the distinction in 
that respect between a plea and a demurrer. 8 Ves, 433. 

2. Plea allowed as to relief overruled as to discovery. 

Plea allowed as to relief, overruled as to the discovery. Ansty v. Dowsing, 
Dick. 95. 

3. As to a plea good to the relief but bad to the discovery. 

Variation as to a plea good to the relief, ■ but bad to the discovery. 
6 Ves. 819. 

4. Plea to the account allowed^ as to the real; overruled^ as to the personal estate. 

Plea as to the account prayed of the personal estate, allowed ; as to the 
real estate, overruled. Turner v. Mitchel, Dick. 249. 

4. Of successive pleas. 

Of pleading the same matter more formally than at first. 

A plea was overruled on a ground of form. The defendant pleaded the 
same matter again more formally. This is irregular, comme semble. Free- 
land v. Johnson, 2 Anst.407- 

5. Of the structure of pleas in general. 

L The office of a plea in general is to confess the right to sue^ and avoid it by 
matter dehors ; the excepted cases arcywhere the plea must be supported by an 
answer. 

Office of a plea in bar at law to confess the right to sue,, and avoid it by 

4 matter 
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ntUtter dehors : so in this court in general cases ; where the plea must be sup- 
ported by an answer, (f V es. 594. 

2. The true ijoay of pleading is to plead facts* 

True way of pleading is to plead facts. 1 Ves. 285. 

3. A plea muM tender issuaUe matter* 

Plea must tender issuable matter. 1 Ves. 393. 

4. A plea must reduce the defence to a single point ; mhichf hoDoevetf mny consist 

of a variety of facts. 

A plea must reduce the defence to a single point ; which, however, may 
consist of a variety of facts. 15 Ves. 82. 

5." In relation to duplicity. 

Various facts cannot be pleaded in one plea, unless all conclusive to a 
single point of defence ; as several deeds, tending to establish the single 
point of title ; so in the case of papacy. 2 Ves. & Beam. 154. 

6. Surplusage tvill not render a plea multifarious. 

An allegation, merely surplusage, does not support an objection to a plea, 
as multifarious. Claridge v. Hoare, 14 Ves. 59. 

7. Two inconsistent facts cannot be joined in one plea* 

Two inconsistent facts cannot be joined in one plea. 2 Ves. & Beam. 153. 

8. As to the effect of many inconsistent defences* 

As to the effect of many inconsistent defences. Nagle v. Edwards> 
3 Anst. 702. 

9. Of meeting by averment in the pkuy the charges in the bill* 
Whether the charges of the bill must be met by way of averment in the 
plea, as well as by the answer. Queer e* Bayley v. Adams, 6 Ves. 586. 

10. A plea must go to collateral circumstances^ charged as evidence of the 

principal ground of relief. 

Plea to the principal ground of relief, as the statute of frauds, with aver- 
ment of no agreement in writing, not going to collateral circumstances, 
charged as evidence of it, overruled. Evans v. Harris, 2 Ves. & Beam. 361. 

11. It is no objection^ that all matters of the plea, except the denial of collusion, 

are contained in the bill. 

It is no objection, that all the matters of the plea, except the denial of 
collusion, are contained in the bill. Bowser v. Hughes, 1 Anst. 101. 

12. Distinction as to pleading at lavs and in equity, the latter admitting the 
denial of some fact alleged by the hill in some instances, toith certain aver- 
ments, as a good plea* 

Distinction as to pleading between law and equity : the latter admitting 
the denial of some fact, alleged by the bill, in some instances, with certain 
averments, as a good plea. 15 Ves. 377* 

13. Office of a plea, generally* not to deny the equity, but to bring fortjoard a 
fact ; the result perhaps (f a combination of circuinstances, vohich, if true, 

displaces the equity* 

OflSce of a plea, generally, not to deny the equity, but to bring forward^ 
a fact; the result, perhaps, of a combination of circumstances, which, if 
true, displaces the equity. 15 Ves. 377. 

I 3 
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1 4. A plea stating no nctp matter in bar of the suit^ tvill be oveprule(f* 

I. A plea stating no new matter in bar of the suit, over-ruled. Steffy. 
Andrews, 2 Mad. 6. 

15. As to a negative plea. 

1. Negative piea, the plaintiff stating himself to be heir at law, for a dis- 
covery of title deeds, drc. that the plaintiff was not heir at law, overruled. 
Gunn v. Prior, Dick. 657. 

2. Plea, not of a fact dehors the bill, but only a negative of some circum- 
stances stated by it. llVes.302. 

S. Plea, merely a negation of the circumstances, stated by the bill, 
lives. 305. 

4. To a bill for an account of stone, taken from the plaintiff’s quarry, 
under a promise to account, alleging assurances, that accounts were kept, 
plea, denying only the promise to account, but hot that the accounts had 
been kept, overruled. Jones v. Davis, 16 Ves. 262. 

5. Negative plea. 16 Ves. 387. 

6* Negative plea of no partnership. Drew v. Drew, 2 Ves. & Beam. 159. 
7* Negative plea, as no partnership, not going to collateral circumstances, 
charged as evidence of it, insufficient. 2 Ves. & Beam. 364. 

8. To a bill brought for the discovery of the defendant's title, stating the 
particular facts upon which the plaintiff founds his claim, the defendant 
cannot plead, that the plaintiff is not heir. Kinnersley v. Simpson and others, 
Forrest, 85. 

9. Plea to an ejectment bill, stating outstanding leases, and praying re- 
lief, that there are no such leases, allowed. Armitage v. Wadsworth, 

1 Mad. 189. 

10. Where a bill is filed by a person clairoingas heir at law, Qtuere whether 
a plea, that the plaintiff is net heir, is a good plea ? It seems that if the 
plea go on to state a pedigree by way of shewing that the plaintiff is not heir, 
and adds at the end that the plaintiff is not in manner aforesaid, or any other 
manner heir, this is a good plea in point of form, although the title of the 
plaintiff is not concluded by the pedigree as stated. Gun v. Prior, 1 Cox, 197. 

II. The bill alleging the suppression of a codicil, an assurance by the 
testator, that he had directed his executors and residuary legatees to pay an 
annuity, and their promise to him accordingly, repeated after his death and 
acted upon by actual payment for several years ; plea, merely denying the 
execution of any codicil, and any such direction, overruled. Chamberlain 
V. Agar, 2 Ves. & Beam. 259. 

J6. Averment to belief as to the transactions of others^ sufficient. 

. Averment to belief as to the transactions of others, sufficient. Drew v. 
Drew, 2 Ves. & Beam, 159. 

17. JP/ea, voith an exception not requiring a reference to the answer, good. 

Plea, with an exception not requiring a reference to the answer, allowed. 
Howe y. Duppa, 1 Ves. & Beam. 511. 

18. Plea, with exception (f matters after-mentioned, bad. 

Plea, with exception of matters after*nientioned, bad. 1 Ves. 5c Bea^m, 

514. 

6. Qf structure of pleas in particular cases. 

1. A pka if account stated and settled, to a bill for an account. 

Plea of account stated ^nd settled, to a bill for an account, must be sup- 
ported by averments, shewing au actual (though not final) settlement, as 
from security being given for the balance, and that aJEl the vouchers have 
been delivered up. Nor is it sufficient that the last fact is stated in a 

schedule 
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schedule of the statement of the account referred to by the answer, with- 
out a positive averment of it in the plea. Hodder v. Watts, 4 Pricci 8. 

2. The plea of alien enmity. 

In a plea of alien enemy, it is sufficient to state the war subsisting with 
France, and that the plaintiffs are Frenchmen, aliens, enemies of the king. 
Daubegny v. Dunvallon, 2 Anst. 462. 

3* A plea maintaining an axeatd against a bill invalidating it. 

Where the bill charged an award to have been obtained corruptly, a 
plea setting up the award and denying the specific charges of fraud, is bad, 
as not bringing the cause to one point ; and an answer to the same charges, 
overrules the plea. Pope v. Bish, 1 Anst. 59* Edmundson v. Hartley, 
Id. 97. 

4. Pleas of charters and acts of parliament conferring authority without 

iailing them. 

Plea by the East India Company, to a bill for an account filed by the 
nabob of Arcot, that by charter confirmed by parliament, they had cer- 
tain powers, by virtue of which the acts were done, overruled ; it not set- 
ting forth the contents of the charters and acts of parliament. Nabob of 
Arcot V. East India Company, 3 B. C. C. 392. 

5. Plea of a fact in bar to a bill of discoveru. does not lie. 

Vide Dick. (551. 

6. Plea to a bill to discover articles pawned to defendant. 

Upon a bill to discover articles pawned to the defendant, he pleads that 
being a pawnbroker he lent money, without notice of plaintiff’s claim : the 
plea should aver, that he has no other articles than those specified, and 
though this was done by the answer, that is not sufficient. Hoare v. Parker, 

1 B. C. C. 578, 1 Cox 224. 

7. Plea to a bill for discovering defendant's marriage with A., that she is his 

sister, protects him from discovering any fact forming a link in the chain. 

To a bill stating defendant’s marriage with a particular woman, plea that 
she is his sister, protects him from discovery of any fact forming a link in 
the chain. 14 Yes. 65. 

8. Pica justifying a distress, not stating that the sum was due. 

Order specifically to restore to a tenant the stock, &c. on the farm, 
seized by the landlord under a distress and bill of sale : the landlord not 
stating, wiiethcr the sum, under which by the terms of the contract he was 
not to enforce his remedies, was due. Nutbrown v. Thornton, 10 Ves. 159* 

9. In relation to duplicity. 

1. Question respecting a double plea to discovery and relief against a 
decree and account taken in another court. Palmer v. Mure, Dick. 489. 

2. Plea of the statute of frauds, to a bill for specific performance of an 
agreement for the sale of an estate, averring first, that there was no agree- 
ment in writing ; second, that there was no part-performance of such agree- 
ment, is a double plea ; ordered therefore to stand for an^answer, with liberty 
to except. Whitbread v. Brockhurst, 1 B. C. G. 4CW-. 

3. A plea stating that the plaintiffs, who claimed as citizens of ^London, 
never were resident there, or paying scot and lot, and that they were 
admitted freemen by fkaud, for the purpose of enjoying ceitain exemption, 
is bad for duplicity. Corporation of London and others,* v. Coiporation 
of Liverpool, 3 Anst. 738. 

10. Plea of a fine of lands. 

1. To a plea in bar of a fine, a direct, positive averment of seisin is neccs- 

I 4 sary. 
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sary. A plea therefore alleging seisin only by way of argument, viz. that 
the party, being in possession and receipt of the rents, and being thereby 
seised, &c: was overruled ; with liberty to amend. Dobson v. Leadbetter, 
13Ves. 230. 

2. Plea of a fine overruled, because no seisin was alleged. Page v. Levery 

2 Ves. 450. 

3. To a charge in the bill, that A. died seised in fee of estates in Derby- 
shire, and elsewhere, plea of fine of all the estates charged in the bill, 
and of which A> died seized in fee, sufficient without averment that they 
were in Derbyshire, and none elsewhere. Butler v. Every, 1 Ves. 136, 

3 B. C. C. 

11. Plea of a former suit, 

1. In pleading a former suit, it is necessary to aver that the present and 
the former suit are for the same matter. Devie v. Lord Brownlow, Dick. 
611. 

2. Plea of a suit depending in the court of chancery in Ireland, for tlic 

same matter, overruled. Lord Dillon v. Alvares, 4 Ves. 337. , 

12. Plea of a former suit salt fed. 

Plpa of payment of a sum into the ecclesiastical court to prevent a com- 
mission of appraisement, and accepted, and a receipt given, disallowed, as a 
plea in bar to a suit, as it does not show that the party had no farther de- 
mand. Samuda v. Furtado, 3 B. C. C. 70. 

13. Plea of title paramount to a bill to set aside a conveyance for fraud. 

To a bill to set aside a conveyance for fraud, &c., plea of title paramount, 
under a former conveyance of all the estate and interest, under which the 
plaintiff claimed, allowed. Howe v. Duppa, 1 Ves. & Beam, 511. 

14. Plea of the statute of frauds. 

1. If a defendant plead the statute of frauds to a bill for a specific per- 
formance, he must by answer deny the agreement ; for if he admit it, he 
takes it out of the statute. Child v. Godolphin, Dick. 39. 

2. The admission of a parol agreement takes it out of the statute of frauds. 
Lacon v. Mertins, Dick. 664. 

3. In equity, the denial of a parol agreement, within the statute of frauds, 
by the answer, is conclusive. 6 Ves. 39. 

4. Lord Loughborough’s opinion, that upon a bill for specific performance 
of a'parol agreement within the statute of frauds, the defendant, though ad- 
mitting the agreement by his answer, may, if he insists upon the statute, 
have the benefit of it at the hearing. 6 Ves. 17. 

5. Bill for specific performance of a parol agreement to grant a lease for 
twenty years : plea of the statute of frauds, and answer denying that facts 
alleged as a part-performance were done in that performance : the plea 
Was saved to the hearing with liberty to except ; the lord chancellor inclining 
to the opinion, that" though the agreement is admitted, the statute may be 
used as a defence to the suit. Moore v. Edwards, 4 Ves. 23. 

6. Lord Eldon’s opinion, that a specific performance of a parol agreement 
cannot be decreed, though the agreement is admitted by the answer, if the 
defendant insists upon the. statute of frauds: if he does not, he must be 
taken to renounce the benefit of it. 6 Ves. 37. 

7. Whether the answer admitting possession taken under the agreement, 
takes the case out of the statute of frauds, where it is not clear, what the 
agreement was, Queere. The court endeavours to collect, what are the 
terms. 6. Ves. 470. 

8. To a bill for specific performance of an agreement, a plea of the sta- 
tute of f|:auds, being coupled wjjh another defence, was ordered to stand till 
the hearing. Cooth v. Jackson, 6 Ves. 12. 

9. Defend- 
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• 9. Defendantansisting upon the statute of frauds, admissions by the an- 
swer are immaterial. Blagden v. Bradbear, 12 Ves. 4?66. 

10. Defendant to a bill for specific performance of an agreement within 
the statute of frauds, may by answer, admitting the agreement, take advan- 
tage of the statute. 15 Ves. 375. 

11. A bill for specific performance of a parol agreement for a lease within 
the statute of frauds, charging possession taken under the agreement and 
other acts of part-performance: plea of the statute, and answer, not the 
acts alleged as a part-performance, but stating, that being advised he enter- 
ed as tenant at will, he gave notice to quit : plea overruled. Bowers v. 
Cator, 4? Ves. 91. 

1 2. After answer admitting an agreement, and submitting to perform it, 
the bill being amended as to other circumstances, the defendant was not 
permitted to take advantage of the statute of frauds by the answer to the 
amended bill ; and a specific performance was decreed. Spurrier v. Fitz- 
gerald, 6 Ves. 

13. Plea of statute of frauds, to a bill for performance of an agreement by 
parol, but which the bill charges was to be put into writing ; the defendant 
ordered to answer on that charge. Leake v. Morris, Dick. 14. ; 1 Eq. Abr. 
23.; 2 C. C. 135. 

15. Plea denying plamlijps heirship. 

Plea that the plaintiff is not heir, where he had deduced his title as 
such, is bad : the title ought to be denied as explicitly as it is laid. New- 
man V. Wallis, 2 B. C. C. 143. So of plea of purchase without notice. 
Ibid. 

1(). A j>lea, under the circumstances y overruledy as tendering an immaterial 

issue. 

Bill for specific performance : plea to the relief, and to the discovery 
(except, stating the particulars) of the statute of frauds, with an averment 
that there was no contract in writing signed, &c., unless the note in the bill 
mentioned can be so considered ; and for answer as to the excepted parti- 
culars, admitting the note, &c. ; overruled, as tendering an immaterial issue. 
Morrison v. Tumour, 18 Ves. jun. 175. 

17. ^ pleoy under the circumslancesy overruledy as inconsistent. 

Pleading inconsistent, overruled. Nobkissen v. Hastings, 4 B. C. C. 253. 

1 8. Plea to discovery as tendingy upon a double account y to criminaiCy heldy under 
the circumstances y inconsistent. 

Plea to discovery, that it may subject defendant to penalties of a statute, 
and also of articles of impeachment exhibited against him by the commons, 
is inconsistent, and therefore bad. Nobkissen v. Hastings, 2 Ves. 84. 

19. Plea an insolvent act. 

Bill by an insolvent debtor against his assignees, under the 14 Geo. III. 
and against a debtor to his estate, stating collusion between them in not 
recovering the debt, praying that the assignees might be removed, and that 
specific performance of an agreement for a lease might be decreed against 
llie other defendant. Plea by the debtor the assignment under the . act, 
that the right to sue was vested in the assignees, and denying collusion, is 
good. Bowser v. Hughes, 1 Anst. 101. 

20. Plea to the jurisdiction. 

1. Plea to the jurisdiction must point out where the matter ought to be 
determined. Lord Derby v. Duke of Athol, Dick. 129. 

2. Plea to jurisdiction must shew another. Nabob of the Carnatic v. 
East India Company, 1 Ves. 372. 


3. Plea 
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3. Piea to jurisdictioQ of all courts absurdi because the same as plea in 
bar. Nabob of the Carnatic v. East India Company, 1 Ves. S72. 

21. Plea btj executor of the statute of limitations^ 

Plea of the statute of limitations by an executor, the testator having died 
in 1786, though probate was not taken till 18029 allowed ; the allegation of 
the bill upon a fair construction being, that the defendant had possessed the 
personal estate, and therefore might have been sued as executor de son tort^ 
previously to 1792. Webster v. Webster, 10 Ves. 93* 

22. Plea of the statute of limitations. 

1. Plea of the statute of limitations, supported by an answer, ordered to 
stand for an answer, with liberty to except ; the charges of the bill not being 
sufficiently answered. Bayley v. Adams, 6 Ves. 586. 

2. The want of averment in a plea of the statute of limitations, that the 
money was not received within six years, supplied in substance by the aver- 
ment, that the cause of action, if any, arose above six years before the bill. 
Sutton V. the Earl of Scarborough, 9 Ves. 71. 

3. Whether the allegation, that the parties dealt as merchants, implies that 
the accounts are merchant’s accounts, within the statute of limitations. 
Quaere. Foster v. Hodgson, 19 Ves. 180. 

23. Plea of a traverse to an inquisition of lunacy. 

Manner of pleading a traverse to an inquisition finding a person lunatic. 
5 Ves. 452. 

24. Plea to a mortgage bill. 

1. Defendant pleaded forty years possession, without account or admission 
of any debt, to a bill setting up an old mortgage, and stating an account set- 
tled, and that owing to infancy, coverture, and other disabilities, plaintiffs 
could not proceed ; the plea was allowed. Blewitt v. Thomas, 2 Ves. 669. 

2. Bill of foreclosure as to a messuage and forty acres of land ; plea, de- 
ducing a title to the premises, and stating them to be a messuage and tenement. 
The plea is bad, os not relating to the land demanded. Wemake v. Hutton, 
3 Anst. 633. 

25. Pleaof conveyance^ and (f fine and non-claim ^ xjohether multifarious. 

Plea of conveyance, and of fine and non-claim, is not multifarious, but a 
good plea to a bill impeaching the conveyance, as not being for valuable con- 
sideration. Doble V. Cridland, 2 B. C. C. 274. 

26. Plea denying notice. 

Plea averring in answer to a charge of constructive notice, that to the 
defendant’s knowledge and belief there was no notice, disallowed : he ought 
to answer the facts, and the court is to make the construction. Jerrard v. 
Saunders, 2 Ves. 187. 4B.C. C. 322. 

27« Plea of plenarty. 

Plea of plenarty — QuarCf if it will hold on a bill seeking possession of a 
dpnative living ? Mutter v. Chauvel, 1 Mer. 475. 

28. Plea of Purchase. 

1. Where the bill states circumstances of notice, a plea of purchase, 
without notice, alone is not sufficient, but must deny the circumstances. 
Newman v. Wallis, 2 B. C. C. 143. 

2. Averment^ necessary to a plea of purchase for valuable consideration 
v^ithout notice ; that the vendor or mortgagor was the owner or pretended 
owner; and that he was in possession f not, that the purchaser was. 9 Ves. 32. 

3« {lljpliendaat, pleading purchaoe for valuable consideration without notice, 

must 
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must^ver, that the vendor wns eeiecd, and was in possession ; which would 
be satis^d by the possession of the tenant 16 Ves. 6% 

4« No instance of purchase for valuable consideration without notice, with- 
out an averntent, that the party piu'chased from a person seised, or pre- 
tending to be seised, in fee. 17 Ves. jun. 290. 

5. Effect of the maxim ^ pendente lite nihil innoDetur,* limited to the 
rights and parties in that suit ; npt absolutely annulling a conveyance, pen^ 
dente liH* Metcalfe v. Pulvertofl, 2 Ves. ^ Beam. 200. Therefore a plea 
in bar to a bill by a purchaser from the defendant, with actual notice, over- 
ruled. Ibid. 

6. Plea of purchase from one having a reversionary estate, and conse- 
quently not in possession, overruled, because it did not set out how the per- 
son from whom the title was deduced, became entitled. Hughes v. Garth, 
2 Eden, 168. Amb.421. 

29. Tlea of recoveri/ of land. 

Upon an ejectment by an heir in tail, the defendants cannot rest upon the 
judgment in the recovery : but all proceedings must appear upon the record. 
4 Ves. 71. 

30. Plea of a release to a bill to set it aside. 

1. Bill charging fraud in obtaining a release. Plea, the release supported 
by an answer denying the fraud. The benefit of the plea was saved to the 
hearing. Lloyd v. Smith, 1 Anst. 2S8. 

2. Bill to set aside a release for fraud. Plea, the release nakedly and no 
answer. The court would not give leave to amend, ^ but overruled the plea. 
Freeland v. Johnson, 1 Anst. 276. 

31. A Plea to a hill of rev/oor. 

Defendants to a bill of revivor cannot plead to that suit a plea which had 
been pleaded to the original suit and overruled. Samuda v. Furtado, 
3B.C.C.70. 

82. A •plea of payment to a hill for tithes. 

In a plea of payment to a bill for tithes, it is not necessary to set out the 
time when, or the place where, the agreement was made. Mytton v. Harris, 
Wight w. 111. 

33. A plea of simony to a bill for tithes. 

Plea of simony to a bill for tithes ; ordered to stand for an answer with 
liberty to except, as being multifarious. Wood v. Strickland, 2 Ves. & 
Beam. 150. 

34. A plea controverting the plaintiff's title. 

Plea that the person, through whom the plaintiff claims, died a bachelor, 
and without issue ; ordered to stand for an answer, with liberty to except. 
Kiuj^ V. Holcombe, 4 B. C. C. 439. 

35. Plea of the statute against buying pretended titles. 

Plea of the stat. 32 H. 8. c. 9.s. 3. against buying and selling pretended 
titles ; and also, that there was hot any mortgage as mentioned in the bill, 
that [the defendant might redeem a mortgage upon a covenant in a lease 
from the defendant to the plaintiff ; held good, though a negative plea* 
Hitclijns V, Lauder, Cooper, 34. 

7 . Practice connected with a plea. 

1. When a pka must be sxeom to. 

1. Plea of m^ttc^r of record not filed on oath^^ being proved by the 
production of r^oord* 2 Ves. 357* 


2. Plea 
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‘ 2. Plea of matter of record, with averments of matters in pais, must be 
filed upon oath. Wall v. Stubbs, 2 Ves. & Beam. 354. Therefore, plea of 
the stat. 32 Hen. 8. c. 9. against selling pretended titles, with the necessary 
averments of want of possession, drc. not being on oath, ordered to be taken 
off the file ; though set down by the plaintiff for argument^ this irregularity 
not admitting of waiver. Wall v. Stubbs, 2 Ves. & Beam. 354. 

3. Plea, without oath, of plaintiff’s conviction for felony to a bill by the 
residuary legatee for an account of the personal estate of a testatrix, who 
died after tlie conviction, but before sentence of transportation completed, 
allowed ; the conviction proved by the record alone, and not necessary to 
state even the identity upon oath. ■■ ■ ■ ■ . v. Davies, 19 Ves. 81. 

2. Of severance in pleading. 

Upon bills by rectors and vicars, the defendants may split their titles. 
2 Ves, 328. 

3. Of overruling a plea voithout prejudice to insisting on the same matter bi/ 

ansvoer. 

Bill by annuitant under a will, for an account of arrears against two admi- 
nistrators, with the will annexed : one pleaded the statute of limitations to 
so miich as sought satisfaction for the arrears, or so much as was stated to 
have accrued due previous to six years before the bill ; he also by answer 
set up an agreement to relinquish the annuity; plea overruled, without 
prejudice to insisting on the same matter by answer. Higgins v. Crawford, 
2 Ves. 571. 

4. Plea covering too much, ordered to stand for an answer, with liberty to 

except. 

Plea covering too much, ordered to stand for an answer, with liberty to 
except. Jones v. Pengree, 6 Ves. 580. 

5. The plea of outlawry, like other pleas, is to be set down by the defendant 

for argument. 

A plea for outlawry ought, like other pleas, to be set down for argument 
by the defendant. Chapman v. Lansdown, 2 Anst. 554. 

V. 3in relation to Oemurrer^. 

• 1. When a demurrer is necessary or appropriate, when not. 

1. Where the fact objected is not apparent on the bill. 

1. Demurrer to a bill for redemption, because other defendants had been 
in possession twenty years, overruled ; the fact not appearing on the face 
of the bill, but by averment in the demurrer. Edsell v, Buchanan, 
4B.C.C.254. 

2. Demurrer will not lie to a bill stating a sale of the office of secondary 
of Wood-street compter, and praying an account of the profits of the office ; 
for upon demurrer the nature of the office does not appear, nor, conse- 
quently, whether such a sale is illegal under stat. 5 & 6 £dw. 6. Hicks 
V. Raincock, 1 Cox, 40. 

2. Where, taking charges to be true, the biU would be dismissed at the hearing, 

1. If the case as stated in the bill, does not entitle the plaintiff to a de- 
cree, a demurrer will lie. Hovenden v. Lord Annesley, 2 Sch. & Lef. 638. 

2. Demurrer lies, where it is clear, that, taking the . charges to be true, 
the bill would be dismissed at the hearing. Utterson v. Mair, 2 Ves. 95. 

3. The ground of a demurrer must be a short point ; upon which it is 
clear«,r the bill would be dismissed with costs at the hearing ; therefore, upon 
a bill by assignees of a bankrupt for specific performance of an agreen^t 

previous 
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previous to the bankruptcy to grant a lease» the case consisting of a combin- 
ation of circumstances, the evidence might sustain the relief with some mo- 
dification ; upon which a demurrer was overruled. Brooke v. Hewitt, 
3Ves. 253. 

3. On the ground of multifariousness* 

Demurrer will not lie to a bill for being multifarious. Rayner v. Julian, 
Dick, 677. 

4, To save costs only* 

Demurrer to a bill after a decree, under which nothing remained to be 
carried into execution, but to save costs only. The demurrer was over- 
ruled. Price V. Humphrey, Dick. 381. 

5. In relation to the statute of limitations* 

Demurrer upon the statute of limitations to a bill for an account, stating 
that no demand was made for twelve years. Foster v. Hodgson, 19 Ves. 180. 

6. In relation to prayer of relief in a discovery bill* 

Where the plaintiff is entitled to the discovery he seeks in support of an 
action, a prayer for general relief, or for relief that is consequential to the 
prayer for discovery (as an injunction), will not sustain a demurrer. Brandon 
v. Sands, 2 Ves. 514. 

7. To a bill for discovery of matter vohich defendant need not answer* 

Where a bill seeks discovery of matter which the defendant is not obliged 
to answer, he must take advantage of it by demurrer. Selby v, Selby, 
4 B, C. C. 2. 

8. To a bill for discovery of matters subjected to penalties* 

If a bill be for discovery of matters penal at common law, or by statute, 
the defendant need not demur or plead, but shall have the benefit on ex- 
ceptions ; but when the time for suing a penalty expires between first and 
second answers, on exceptions taken to second answer for not discovering, 
the exceptions shall be allowed, and the party must discover. Williams v. 
Farrington, 3 B. C. C. 38. 

9. To a bill for discovery and relief charging fraud* 

Demurrer to a bill for discovery and relief, charging fraud, overruled ; 

the bill being for relief against fraud, the defendant must answer. Man- 
ningham v. Lord Bolingbroke, Dick. 533. 

10. On the ground that defendant is a mere witness* 

Where an exception is taken to an answer, the defendant cannot protect 
himself by saying that he is a mere witness ; but he should have availed 
himself of that by plea or demurrer ; having submitted to answer, he must 
answer fully. Coofcson v. Ellison, 2.B. C. C. 252. 

11. Demurrer of another cause depending^ overruledy from the other cause 

being inefficacious* 

Demurrer of another cause depending, overruled, the cause depending 
being such as would not be effective, and the present bill making new parties. 
Law V. Rigby, 4 B. C. C.60. 

12. In the case of a bill stating a payment to protect an individual from 

prosecution for felony y and desiring the assistance of the court* 

Whether a bill, stating a payment to protect an individual from prosecu- 
tion for felony, desiring the assistance of the court, is not open to demurrer 
on that ground, Queere* Claridge v. Hoare, 14 Ves. 59. 


13. No 
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13. No decree, tchere defendant might have demurred. 

No decrecr where the defendant might have demurred. 6 Ves. 

2. General demurrer, when the appropriate form, when not. 

1. Zb a hdl, proper for discovery only, praying relief. 

A bill, proper for discove^ only, prayi^ relief ; a general demurrer over- 
ruled. Fry V. Penn, 2 B. C. C. 281. But afterward such a demurrer allowed. 
Price V. James, 2 B. C. C. 319. ; 4 B. C. C. 480. ; 6 Ves. 63. 686. ; 11 Ves. 
509. ; 13 Ves. 276. ; 17 Ves. 216. ; 2 V. A: B. S28. 

2. Where, though the decree and conveyance •were stated only by •way of pre- 
tence, the •whole right as against the defendants, •was founded on that 

conveyance. 

Forty-six years after a decree directing, in execution of the trusts of 
the will, a conveyance in fee to the tenant in tail male, having also the rever- 
sion in fee, with consent of the only intermediate remainder-man in tail male, 
a bill was filed against their devisees; the plaintiffs claiming under an old 
voluntary grant out of the reversion, the estates tail being spent and no 
recovery; and praying a discovery and conveyance. A general demurrer 
was allowed ; though the decree and conveyance were stated only by way of 
pretence, not expressly charged ; the whole right as against the demndants, 
being founded on that conveyance. Fletcher v. Toilet, 5 Ves. 3. 

3. In a ihiscellaneous case. 

Wher6 the object of a bill, quia timet, is to prevent the assignees of a 
bankrupt, purchaser of an estate, from bringing an action to recover back 
that part of the consideration-money remaining due to the vendor which 
had been paid to him subsequent to the commission of the act of bankruptcy, 
on the ground of his having waived his equitable lien, by taking a bond for 
the purchase-money, if the bill charge as a fact that the bond was given as 
a further additional or collateral security, the question of law cannot be raised 
on a general demurrer, because that fact must necessarily be admitted. 
Brazand v. Hoskins, 3 Price, 31. 

3. Demurrer ore tenus. 

1. Whether allowable in equity. 

1. Speaking demurrer over-ruled. Esdell v. Buchanan, 2 Ves. 83. 

2. Demurrer ore tenus. Pyle v. Price, 6 Nes. 779. 

3. On the argument of demurrer, the defendant is entitled to demur ore 
tenus, paying the costs of the demurrer on the recoi*d. Attorney-general 
V. Brown, Swanst. 288. 

4. To a bill by an heir, against a claim under a devise, for a discovery, 
and that the witnesses may be examined de bene esse, and their testimony 
recorded, a general demurrer for want of equity being allowed, the defend- 
ant was not permitted to demur ore tenus as to the examination of witnesses ; 
not being made the subject of demurrer on the record. Pitts v. Short, 
17 Ves. jun. 213. 

2. Whether allowably at law. 

Speaking demurrer bad at law. 2 Ves. 83. 

4. Extent of a demurrer. 

1. Demurrer to the •whole relief is bad, if plaint^ is entitled to any part. 

If the plaintiff is entitled to any part of the relief sought, a demurrer to 
thrwhole relief must be overruled. Attorney-general v. BiroWn, Swanst. 304. 

2. Demurs 
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Demurrer to the ushale biU, defendant having answered pati^ is bad* 
Demurrer to the whole bill ; the defendamt having answered part, the de- 
murrer was overruled. Tidd v. Clare, Dick. 712. 

3. A demurrer in its form applicahle to a part of a bill onlyj is not to be 

extended to the other part answered by defendant* 

A defendant having demurred to a part only of a bill, and then answered 
other parts, it is no objection to the allowance of the demurrer, that it is 
equally applicable to the whole of the bill. Mayor of Dartmouth v. Seale, 
1 Cox, 416. 

4. Demurrer to the whole biU^ with the exception to a small partf may be good 

in point of form* 

Demurrer to the whole bill, with an exception to a small part, may be good 
in point of form. Hicks v. Raincock, 1 Cox, 40. 

5. Demurrer not going to the whole bilU must clearly express the particular 

parts demurred to* 

Demurrer not going to the whole bill, must clearly express the particular 
parts demurred to. 2 Ves. & Beam. 124. Vide infra 6. 7. 

6. In an answer and demurrer^ the parts demurred to must be distinctly specified* 
In an answer and demurrer, the defendant ought to specify distinctly what 

parts of the bill it is intended to cover by the demurrer. It is informal to 
say, as to so much of the bill as defendant is advised he is bound to an- 
swer and then, after answering some parts, to demur ** as to all the rest of 
the matter charged in the bill.'* It ought to be precisely stated what parts 
of the bill defendant refuses to answer. Devonsher v. Newenham, 2 Sich; 
& Lef. 499. Vide supra 5. infra 7. 

7. Demurrer overruledy as not stating particularly the parts demurred to. 

Demurrer, not stating particularly the parts demurred to, but generally to 
the whole bill, with an exception of immaterial facts, which were answered 
after the usual order for time, overruled. Wetherhead v. Blackburn, 2 Ves. 
& Beam. 121. Vide supra 5. 6. 

8. Demurrer overruled ; as covering relief to which plaintiff was entitled* 
Demurrer overruled; as covering relief, to which the plaintiff was en- 
titled ; and not distinctly pointing out what parts of the bill were demurred 
to, and what answered ; viz. demurring to all the discovery except ** touch- 
ing" the several title deeds, creating the intail, &c. and as to the residue of 
the said bill not demurred to," answering. Robinson v. Thompson, 2 Ves. 
Sc Beam. 118. 

9. Dfendant may demur to relief and answer to discovery* 

The rule, that if the plaintiff is not entitled to the relief, though entitled 
to discovery, a general demurrer holds, does not predude the defendant 
from demurring to the relief, and answering as to the discovery. Hodgkin 
V. Longden, 8 Ves. 2.; Todd v. Gee, 17 Ves. 273. 

10. Demurrer to bill for discovery and relief if good as to the relief is good 
as to the discovery also* 

Demurrer to bill for discovery and relief, if good as to the relief, is good 
as to the discovery also. Williams v. Steward, 3 Mer. 502. Baker v. Mel- 
lish, 10 Ve8» 544. 

11. Demurrer to discovery and answer to relief is bad. 

WTiere a bill prays relief as well as a discovery, the defendant cannot de- 
mur to the discovery^ and answer tlnit part which prays relief. Wliring v» 
Mackreth and another, Forrest, 12^* 


12. On 
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12. On a general demurrer to a dill seeking reliefs an ohjection to the discovery , 
as subjecting the defendant to pe7ialtiesy is not competent. 

On a general demurrer to a bill seeking relief, an objection to the dis- 
covery, as subjecting the defendant to penalties, is not competent. Whit- 
tingham v. Bourgoync, 3 Anst. 900. 

13. To an amended hUL 

1. A demurrer to so much of an amended bill as had not been answered 
in the answer to the original bill, is bad. Mynd. v. Francis, 1 Anst. 6. 

2. Defendant having answered the original bill, plaintifls amended it, and 
the same defendant then put in a general demurrer to the whole amended 
bill. Qnare, whetlier this is a ground for taking the demurrer off the file, 
or only for overruling it on argument. Atkinson v. Hanway, 1 Cox, 360. 

5. Of a second demurrer. 

1. There cannot be two demurrers to one bill: secus to orimnal and amended 

bill. 

There shall not be two demurrers to one bill : secus to original and amended 
bill. Bancroft v. Wardour, 2 B. C. C. 66. 

2. Demurrer overruled as too extensivey defendant cannot afterwards demur 

as to part. 

A demurrer having been overruled for being too extensive, a defendant 
cannot afterwards demur as to part. Bancroft v. Warden, Dick. 672. 

3. Demurrer to the whole bill being overruledy demurrer less extended is nlloxv 

alley by leave of the courty but not otherwise. 

After a demurrer to the whole bill overruled, the defendant may put in a 
demurrer, less , extended ; but not without leave of the epurt. Baker v. 
Mellish, 11 Ves. 68. 

6. A demurrer is, in its nature, entire. 

1. A demurrers unlike a pleuy caiinot be good hi party and had in part. 

1. Demurrer cannot, as a plea may, be good in part, and bad in part, 
lives. 70. 

2. Demurrer, not good in part, and bad in part ; therefore going to re- 
lief, to which the plaintiff’ was entitled, overruled generally ; the plaintiff’, a 
purchaser, not being barred by a report against the title in another suit, 
upon a bill against him by the vendors. Todd v. Gee, 17 Ves. Jun. 273. 

2. The rule that a demurrer bad in part is altogether bady has reference to the 

matter demurred to. 

Though a demurrer cannot be good in part and bad in part, as to the 
matter demurred to, it may be good as to one defendant, and bad as to 
another. 8 Ves. 403. 

3. Demurrer may be good as to one defendanty and bad as to another. 

Ibid. 

7. A demurrer operates as an admission. 

1. Facts only are admitted by a demurrer. 

Demurrer admits only facts well pleaded, and the facts alone without the 
conclusion of law. 1 Ves. 73. 

2. A demurrer does not admit whaty though stated by plaintiff as facty is merely 
infeYence from matter of law. 

A demurrer admits as true what is stated by the bill as matter of fact, 
not what the plaintiff consider as fact, but what is merely inference from 
matter 8f law. Williams v. Steward, 3 Mer. 503. 

3. Every 
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.S. Fjvnrrj thing xvell pleaded, is confessed hj demnrrcr. 

On argument of demurrer the allegations of the bill taken as true. 2 Vcs. 
& Beam. 95. ; 1 Ves. 289. 

8. Effect of a demurrer upon the cause. 

Notmthstanding, on a demurrer allox^ed, hill dlwiisscd, it has been set on 

foot again. 

Though strictly by a demurrer to the whole bill the bill is out of court, 
yet even after a bill dismissed by order, the cause has been set on foot again. 
1 1 Ves. 72. 

9. When an answer shall overrule a demurrer. 

Demurrer to relicj overruled by anstver to discovery of fads on vohick 

relief is prayed. 

A demurrer to the relief is overruled by an answer to the discovery of 
the facts on whi jli the relief is prayed. Roberts v. Clayton, 3 Anst. 715. 

10. Demurrer for want of parties. 

No general rule, that demurrer for voant of parlies must state the parlies. 
No general rule, whether a demurrer for want of parties must state the 
parties. 6 Vcs. 781. 

1 1 , When a demurrer shall be aided by matter dehors. 

Answer read to support a demurrer. 

Answer read to support a demurrer. Heath v. Lake, Dick. 43. 

VI. Jn lelatiou to 

1. When an answer is necessary or appropriate, when not. 

1. hi general, when a party pleads he must also answer. 

In general, when a party pleads h.e must also answ^er. 1 Ball <Sr Beatty, 
324. ' 

2. To support a plea. 

Plea, that the discovery will subject the defendant to penalties, does not 
require the support of au answer ; as a plea of purchase for valuable con- 
sideration witliout notice does, as to facts, from which notice is inferred. 
Claridge v. Hoare, 14 Ves. 59. 

3. In a suit for discovery, the answer of the jmrty interested cannot be dis^ 

pensed rvith. 

In a suit for discovery, the answer of the party interested cannot be dis- 
pensed with, though an infant, and although the person from whom his father 
purchased has answered, and denied any knowledge of the circumstances. 
Hardcastle v. Shafto, 1 Anst. 77. 

4. In the case of resisting a discovery. 

1. Whether a defendant can by answer refuse the discovery, insisting, that, 
he is not bound to answer, Qiuvre. But, having given part of the discovery, 
he was compelled to answer as to the rest. Dolder v. Lord Huntiiigfield, 
11 Ves. 283. 

2. Whether a defendant can by answer refuse the discovery, insisting, 
that he is not bound to answer, Qiiccre. The answer held insufficient, as 
being argumentative; and not containing positive averment. Faulder v. 
Stuart, 11 Ves. 290. 

3. Whether a defendant can by answer refuse the discovery, insisting, 
that he is not bound to answer, Quesre. Shaw v. Ching, 11 Ves, 303. 

VoL. VIIL K 5. In 
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5. In the case tvhcrc the discovcrif ivill subject to pencdiics^t and the time oj 
limitation elapses after a first and befiore the second ayiswer. 

Defendant by his answer insists that he is not bound to make a discovery 
of certain matters enquired after by the bill, as such discovery would subject 
him to certain forfeitures under an act of parliament. The plaintiff excepts 
to this and several other parts of the answer. The defendant submits to 
the exceptions, and, by his second answer, answers the other points, but 
insists on the same thing as to the point abovementioned. At tlie time the 
first answer was put in, the forfeitures might have been sued for, but when 
the second came in, the time for suing for the forfeitures had elapsed, and 
they could not then be recovered against the defendant. Under these cir- 
cumstances the defendant s answer is insufficient. Williams v. Farrington. 

Cox, 

(i. Ifi relation to the statute of frauds. 

Vide Dick. 14-. 

7. With reference to the statute of limitations, 

A defendant in a bill for a discovery in aid of an action at law, charging 
lliat he has debited tlie })Iaintiff with larger sums, as paid on his account by 
the defendant, than were actually paid by him, is compellable to answer 
whether tliat were so or not ; and tliat although the accounts have been 
settled for several years, for there is no period of limitation in point of time 
within w'hich such a bill must be filed, and though the defendants (men of gooil 
reputation) state a very strong case by their answer; for the facts stated in 
an answer are not conclusive. Mant v. Scott, 3 Price, 4*77. 

8. Where a pica bars the ioholc bill) an anstver overrules it. 

Where a plea is a bar, to the whole bill, if at Vdw, an answer to any matter.'v 
which might have been covered by the plea, overrules it. Placket v. Lang- 
3unds, 1 A list. 14. 

2 . Force and effect of an answer. 

J . JJn insufficient anstver is as none, 

1. An insufficient answer is no answer. 8 Ves. 68. 

’2. An insufficient answer is no answer; and therefore shall not prevent a 
decree to take the bill pro coifesso. Turner v. Turner, 4 Ves. 6iy. 

2. Where the jdaintiffiis yyiisnayned, 

1. Answer taken off the file and re-sworn, where there is a mere mistake 
of the name. 1 1 Ves. ()3. 

2, Misnaming the plaintiff, to be considered as no answer ; the defendant 
therefore not bound by it ; and a proper answer being put in, the former 
ordered to be taken off the file by the description of a paper writing, pur- 
porting to be an answer. Griffiths v. Wood, 1 1 Ves. 62. 

fJ. It must be taken to be true U 7 itil proved false. 

Answer fliougli said to be false must be taken to be true, until there be 
proof to the contrary. Jeffery v. Cameron, Dick. 734. 

4. The test of its credibUity, 

An answer is to be looked at as more or less deserving of credit, accord- 
ing as it more or less fairly meets all the enquiries contained in the bill. 
Freeman v. Fairlie, 3 Mer.42. 

5. In the case of mistake. 

1. Liberty given to take an answer off the file, and to put in a new answeiv 
upon a discovery that defendant at the time was ignorant of his interest. 
Alpha V. Payman, Dick. 33. 


2. De-^ 
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2. Defendant not bound by a mistake in bis answer as to tbe effect of an 
instrument, where the answer referred to the instrument. Jones v. Smith. 
2Ves.S72. 

3. In a case of mistake in an answer, it was not allowed to be taken off* the 
file ; but an additional answer, giving the explanation, was permitted. Jen- 
nings V. Merton College, 8 Ves. 79. 

4'. Answer not taken off the file upon mistake ; but a supplemental answer 
permitted. 10 Ves. 285. 

6. Effect of an admission hif anstver of assets. 

Admission of assets by defendant’s answer ; he was held to it. llobertsv 
Roberts, Dick, 573. sed vid. Id. 35. 

7. Effect of an admission hy executor by his ansvoer. 

Executor, charged by his answer, not permitted to discharge himself by 
his affidavit of payments to the testator in his life. Ridgway v. DarwJn. 
7 Ves.401-. 

8. Force of affidavit against an ansvoer. 

Affidavits not admitted on motion against the answer, except uponi 
waste ; and in a case of partnership, those filed originally with the bill for an 
injunction, merely as to mismanagement or exclusion, not in support of the 
title. Norway v. Rowe, 19 Ves. 141<. 

3. Of tbe structure of answers in general, 

1. In relation to the title, 

/ nswer taken oft' the file, where the title omitted the words, to the bill 
of complaint of,” Pieters v. Thomson, Cooper, 249. 

2. An ansxcer must correspond to the number of plaintiffs. 

An answer ordered to be taken off the file, it purporting to be an answer 
to the bill of five complainants only, w'hen there were six, Copev. Parr}% 
1 Mad. 83. 

3, An ansxf)cr joint and. several for many, taken as the answer of those only 

xvho stvoj'e it. 

Joint and several answer, including in the title persons who declined 
joiniug in it, ordered to be received as the answer of those who swore it 
without striking out the names. Done v. Read, 2 Ves. & Beam. 310. Vide 

I Mad. 265. 

4, All evasive aiisxver is as none, and may be taken of the fie. 

An answer, merely evasive, to be considered as no answer, and taken off 
the file. Smith v. Serle, 14 Ves. 415. 

5. An evasive ansxvcr is a contempt. 

An answer clearly evasive upon the face of it, and no reason assigned, to 
be considered in future a contempt. Thomas v. Lethbridge, 9 Ves. 463. 

6. A defendant, tvho anight have pleaded or demurred, ansxvermg, must answer 

fully, 

1. If a defendant submits to answer, where he might plead or demur, he 
must answer fully. Hall v. Noyes, 3 B. C. C. 483. 

2. Defendant, though perhaps he might have objected to answer, hav- 
ing answered, compelled to make a full disclosure. Taylor v. Milner, 

II Ves.41. 

7. A full answer is always requisite, unless it goes to criminate, or in the case 

of a purchaser for value xvithout notice, 

A defendant must in all cases put in a full answer, except to criminate 

K 2 himself, 
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himself, or when purchaser for valuable consideration without notice. 1 Ball 
& Beatty, S25. 

8. Whether a dej'endant can hy ansvoer refuse to a full ans'wer. 
Whether a defendant can by answer refuse to give a full answer, Q,ucere, 
Rowe V. Teed, 15 Ves. 372. 

9. Particular charges must be ansxecred particularly. 

Particular charges must be answered particularly ; a general denial is not 
sufficient. Front v. Underwood, 2 Cox, 135. 

10. Circumstances lending to the point relied^ and issue tendered ouy by the plea^ 
need not be ansnocred. 

Not necessary to answer to circumstances, tending to the point upon 
which the defendant relies, and tenders an issue by his plea. Drew v. Drew', 
2 Ves. & Beam. 159. 

1 1. Ansxjocr is reqidsiie to the sifting inquiries upon the general question. 
General denial not enough : there must be an answer to the sifting in- 
quiries upon the general question. 6 Ves. 792. 

12. Of the ohligaiion to ansxcer circumstances not connected xmth defendant's 

otim interest. 

Where a defendant has answered all the circumstances respecting liis own 
interest, he shall not be compelled to answer further circumstances in the 
bill. Newsman v. Godfree, 2 B. C. C. 332. 

13. Defendant cannot by ansuoer refuse afidl discovery. 

Defendant refusing a full discovery, not by plea or demurrer, but by an- 
swer, compelled to make a full answer; and, on motion, to produce books, 
&c, Somerville v. Mackay, 16 Ves. 382. 

14. Of anstvering by reference to a schedule or xvritings, 

1. Effect of setting forth the contents of an instrument referred to for the 
truth of the statement; making the instrument part of the answer. 14 Ves. 
214. 

2. Papers referred to by an answer read as part of it, 2 Yes. tt Beam. 

376. 

3. When sums are specifically charged in the bill to have been received 
by the defendant, he must answer specifically ; and it is not enough to refer 
to a schedule. Hepburn v. Durand, 1 B. C. C. 503. 

15. A schedule to an ansvoer voasy under the circumstances y held hnpertinent, 
A schedule to an answer containing at length a bill of costs and observ- 
ations, with reference to a bill formerly delivered for the same business, held 
impertinent; though the hill called upon the defendant to set forth, how he 
computes and makes out his demand with all the particulars relating thereto, 
with interrogatories pointed to the particular items and to a minute com- 
parison of the tw o bills. Alsager v. Johnson, 4 Ves. 217. 

16. A parly charging himself in a schedule to his answer, cannot discharge 

himself by another schedule stating his disbursements, 

A party charging himself in a schedule to his answer, cannot discharge 
himself by another schedule stating his disbursements. Boardman v. Jack- 
son, 2 B. & B. 3H5, 

17. A party charged by his^ answer, cannot discharge himself by it, unless the 

‘ xoholc is stated as one transaction, 

A party charged by his answer or examination, cannot discharge himself 
by it unless the whole is stated as one traiisaction ; as, that on a particular 

day 
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day lie received a sum, and paid it over : not, that upon a particular day he 
received a sum, and on a subsequent day he paid it over. Thomson v. 
Lambe, 7 Ves. 587. 

18. An ansiaer in support of a plea. 

Plea supported by answer, which must also contain a denial generally by 
averment. 18 Ves. 132. 

1 9. What shall be scandal in an anstvevy xvhat not, 

1. Matter in an answer, relevant, according to the case made by the bill, 
not scandalous ; whatever may be the nature of it. * Lord 8t. John v. Lady 
8t. John, 11 Ves. 526. 

2. To a bill by a testamentary guardian, and her husband, against the 
trustee of the property, seeking maintenance for minors : an answer, stating 
the luisband of the guardian to be unfit to have the management of the 
minors, being a ‘‘man of small fortune, encreasing family, and a sectary,’' 
cleemed scandalous and impertinent. Corbet v. Tottenham, 1 Ball & 
Beatty, 59. 

4?. Of the structure of answers in particular cases. 

1. Of setting foHh an account, 

1. A bill prays that a defendant may cither admit assets, or that an ac- 
count may be taken of the testator's personal estate, &c. ; but does not re- 
quire the defendant to set forth such account. It was determined that, 
according to the present practice, he was not hound so to do ; but a submis- 
sion to account is suflicient. Misenor v. Biirfoot, 1 Cox, 58. 

2. Defendant need not set forth an account of the transactions of a trade 
in which the plaintilT pretends to have been a partner, if there is a clear de- 
nial of the partnership. Jacobs v. Goodman, Cox, 282. 

3. The answer need not set forth an account, where the ground, upon 
which it is prayed, is denied : as, where the bill charged a dealing in pictures 
by commission, and the answer denied that, and stated that the defendant 
sold them to the piaintilF in the course of his trade. Marquis of Donegal 
V. Stewart, 3 Ves. 41‘6. 

4. Where the account is incidental to the plaiiitifi ’s title, the defendant 
must set it forth. Hall v, Noyes, 3 B. C. C. 483. 

5. In a suit for an account, an answer going no farther than to enable the 
plaintiff to go into the master’s office, is not sufficint. He is entit/ed to the 
fullest information the defendants can give by the answer, not by long sche- 
dules, in an oppressive manner, but giving the best account they can : 
stating, that it is so ; referring to books, &c., so as to make them part of the 
answer ; and giving the fullest opportunity of inspection. White v. Williams, 
8 Ves. 193. 

2. A dfendant to hill for discovery and accowit, objecting, by ansxocr, that he 

had no concern in the business, must answer fully. 

Defendant to bill for discovery and account, objecting by answer, that lie 
had no concern in the business, must answer fully, though such a plea would 
bar both discovery and relief. But if the fact is so, tlicre cannot be a decree 
against him. Cartwright v. Ilatcley, 1 Ves. 292. 

3. An anstver to a hill seeking an account, relying on a deed of compromise, as 

a bar to rendering it, teas, on exceptions, considered short. 

An answer to a bill seeking an account, relying on a deed of compromise, 
as a bar to rendering it, was, on exceptions, considered short. Leonard 
V. Leonard, 1 Ball & Beatty, 323. — Such defence is only available by way 
of plea, not by way of answ^er, 1 Ball & Beatty, 323. 

4. When an anstoerto a bill for an account shall be deemed hnperiinerd. 

An answer to a bill for an account, setting out particulars in defaif, al- 
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though in some sense to be called pertinent, yet, if manifestly not called 
for by the nature of the case, may be held impertinent as being vexatious 
and oppressive. Norway v. Rowe, 1 Mer. 34*7. 

5. An agent, charged uoith personal fraud, must answer fidly. 

An agent, charged with personal fraud, must answer fully. Bulkeley 
V. Dunbar and others, 1 Anst, 37. 

6. Admission of the receipt of sums, which su7ns he had paid, Sfc., a good dis- 

charge. 

Admission of the receipt of sums, which sums he had paid, &c,, a good 
discharge. 7 Ves, 405. ^ 

7. The case of an answer hy hankers, denying any concern in the affair for 

which an injunction and discomry teas sought. 

On an application for an injunction to restrain bankers from proceeding 
at law, to recover the amount of cheques paid by them, on account of the 
plaintiff in equity, where the bill, which also prays a discovery, states that 
a partnership subsisted between the plaintiff and the deceased principal of a 
banking firm, in another concern, of which the plaintiff had the conduct 
and management, and that the cheques were drawn under special circum- 
stances founded upon a mutual understanding between the plaintiff and the 
deceased, to which the defendants in equity (the surviving partners in the 
banking concern) were not privy, tlicy denying positively, by their an- 
swer, that they were in any manner engaged in the concern as partners or 
otherwise ; it is not matter of material exception to the defendant’s answer, 
that under such circumstarues they do not set forth, as required, the lan- 
guage of the body of the cheques drawn by the plaintiff as such managing- 
partner, for, having denied that they were in any way concerned or inte- 
rested in the business, it would be of no service to the plaintiff’ if it were so 
set forth, as that (if it were true), would avail him on the trial at law. 
Askam v. Thompson, 4 Price, 330. 

8. To a bill for discovery of a correspondence. 

Where a discovery is sought of a correspondence, if the defendants set 
forth extracts of letters, and swear that those are the only parts of the corres- 
pondence upon the subject, this is sufficient. Campbell v. French. 1 Anst. 58. 

9. Discovery hy a miller carrying on the trade of a mealman. 

A miller, carrying on the trade of a mealman, is obliged to set out in his 
answer to a bill for the discovery of tithes, w-hat quantity of meal ground at 
his mill he has sold, though not the prices for which he has sold it. Chap- 
man v. Pilcher, Wightw. 15. 

10. A schedule to an answer was, under the circuynstances, held impertinent. 

The bill required the defendant to set forth an account of all and every 
the quantities of metals and minerals dug, &c., distinguishing from which of 
the mines the same were respectively raised, d:c., and when, &c., and the 
full value thereof, and of every particular ; and how he computes the same, 
and when and to whom, and for what he has sold and disposed of the same» 
or so much thereof as, &c., and where and in whose custody or power the 
residue thereof remaining unsold, now is, and the costs and expences of 
working the mines, and the clear profits made thereby ; and how he com- 
putes the profits. A schedule to the answer, setting forth a transcript of 
all the it^ms in tradesmen’s bills, &c. was held impertinent ; and the master 
having reported the whole of the schedule impertinent, without distinction 
of the particular items, an exception to that report was overruled. Norway 
V. Rowe, i Mer. 347. 


11. Z>c- 
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11. Defendant statins; himself trustee for mortgagees^ decreed to deliver up 
deedsy because he did not name tfiem, so that plaintiff could amend. 

Defendant stating himself trustee for mortgagees, decreed to deliver u[> 
deeds, because lie did not name them, so that plaintift' could amend. Earl 
of Scarborough v. Parker, 1 Ves. 267. 

12. Of intimating an intention to rely on the insuffcieyicy of a notice, 

A general allegation in an answer that defendants could not he 
affected by the notice in any way, is not a sufficient intimation to plaintill- 
that defendant intended to rely on the insufficiency of the notice. Ben- 
nett V. Neale and others, Wight. 324. 

13. Anstver, a purchase for value voithout notice ; further answer not recpiisite. 

Defendant, stating by answer a purchase for valuable consideration with- 
out notice, shall not be compelled to answer further. Jerrard v. Saunders, 
2 Ves. 454. 

14« Anstver to a hill of revivor. 

Answer to bill of revivor cannot contest the justice of a decree, but can 
only shew cause against it. Clare v. Warden, Dick. 20. 

15. In an answer to a hill for tithes^ it is snflicioU rf plaintiff has notice of 
the general nature of the defence. 

In an answer to a bill for tithes, it is sufficient if the plaiiUilf has notice 
of the giMieral nature of the defence. Atkyns v. Lord Willoughby, 2 Anst, 
102. Baker v. Atbill, Id, 193. 

16. In laying a modus. 

1. In laying a modus in an answer, it is sufficient if it give the plainlilf 
notice of the general nature of the defence. Atkyes v. Lord Willough.by, 
2 Anst. 397. Baker v. Atbill, Id. 493. 

2. Unnecessary words used in laying a modus, which would make it in- 
doiinite, may be expunged. Ellis v. Saul, I Anst. 341. 

3. If it is not stated in an answxT to a bill for tithes w’lich sets up a 
modus, in respect of what titheablc article the modus is laid, it is bad for 
uncertainty ; and the omission is a substantial defect which no evidence can 
supply. But if it can be collected from the whole answer, to .what article 
it relbrs, it will be sufficient. Boiirkc v. Isaac and others, 2 Price, 299. 

4. The answer insisted on a modus (for a place described only by a map 
annexed to the answer) in lieu of all titJies, or at least in iiou of lithe-hay. 
'i'his is sufficient. Clarke v. .Jennings, 2 Anst. 498. 

5. Modus for every garden and orchard in lieu of all tithes of all tilheable 
matters or things arising therein ; sufficiently laid without stating them to be 
he ancient gardens, &C. and not too extensive. Blackburne v. depson, 
17 Ves. 473. 

6. A modus claimed for lands, as being part of an ancient estate, witliout 
naming the ancient estate or setting forth the abuttals or any description of 
it, or of the lands of the defendant in it, is bad. Wood v. Wl*ay, 3 Anst. 838. 

7. Although it is not necessary in an amswer to set out the metes and 
bounds of lands claimed to be exempted by reason of a modus, yet they 
nuist he described in such a manner that it may appear with certainty what 
the lands are in respect of which the exemption is claimed. And when the 
land in question is part of a larger portion, covered by a general modus, it 
is not sufficient to describe only the particular part, but the whole of tlic 
land over which the modus extends must be pointed out. (liilebrand v 
Scotsoii, 1 Dan. 27. 

8. It seems to be no objection to the laying a modus, that it except arli- 
elcs of modern introduction, speciatim, Jec v. Hockley, 4 Price, 87. 

9. The claim of exemption from tithes, or any other satislaelion ior the 

K 1 " stiiiie 
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same, tlian the sum of 4s. Id., is a sufficient averment that that sum is due 
and payable. Scarr v. Trinity College, 3 Anst. 765, 6. 

10. A modus of 21. 8s. Id. payable for certain tithes within a township, 
the occupier of each farm or tenement within the said township respectively 
paying his rateable proportion, is bad for uncertainty, even in an answer. 
It is defective in form and substance ; neither can it be treated as a compo- 
sition, for the same reason. Wolley v. Hadfield, 3 Price, 210. 

11. Whore a modus set up by way of defence to a bill for tithes, against 
the occupier of a certain farm, was pleaded thus : that the said farm is par- 
cel of the demesne lands of a certain mansion-house, called, &c., and which 
comprises, &c. ; for which from time, &c. the modus has been payable by 
the proprietor of the said mansion-house and demesne lands ; it was held to 
be ill laid for want of a sufficient description of the lands claiming to be pro- 
tected by it. And that although the payment was clearly proved; for 
pleading a modus for a whole district, and then averring that the particular 
lands are part of such district, without describing it by metes and bounds, 
is insufficient and bad, and cannot be aided by the evidence applying the 
description by its boundaries. Therefore an account was decreed, but 
^without costsy in consideration of the merits of the defence. Gillibrand v. 
Scotson, 4 Price, 267. 

12. Where a defendant in his answer states, that a modus has been imme- 
morialJy paid to the vicar in lieu of tithes, and the vicarage be shewm to have 
been established and endowed within time of legal memory, the court will, 
notwithstanding the modus be so incorrectly laid, permit it to be re- 
stated for the purpose of taking issue to try the true modus, if an immemo- 
rial payment in lieu of tithes has been proved. Provost v. Bennett, 1 Price, 
236. 

VI, A witness (made defendant) ansv^ering, must answer J'ully, 

A person made defendant who is only a witness, must, if he answers, 
answer fully, though he might have pleaded it. Cartw’right v. Hately, 
3 B. C. C. 238. Shepherd v. Roberts, 3 B. C. C. 239. 

5. Supplemental answ^^r wdien necessary or appropriate, when not. 

1, General rule upon the subject. 

Additional answer admitted with difficulty, if prejudicial to the plaintiff; 
easily, if for his benefit : subject, if no such objection, to the propriety of 
a prosecution for perjury. 2 Ves. & Beam. 257. 

2. In the case of mistake, 

1. The practice formerly was to permit the amendment of an answer in 
case of mistake : now a supplemental answer is put in. And the affidavit 
must state, that the defendant, when he put in his answer, did not know the 
circumstances upon which he applies, or any other circumstances, upon 
which he ought to have stated the fact otherwise. Wells v. Wood, 10 Ves. 
401. 

2. A defendant will hot be allow ed to take his answer off the file for the 
purpose of correcting a mistake ; the course is, to file a supplemental an- 
swer. Taylor v. Obee, 3 Price, 83. 

3. Supplemental answer permitted to correct mistake : but held strictly to 
mistake, clearly sworn to and probable in itself; the solicitor who put in the 
former answer being dead ; whose letter, admitting the fact contrary to that 
answer, would not be evidence in a prosecution for perjury against the de- 
fendant ; which ought not to be influenced by the admission or refusal of the 
application. Strange v. Collins, 2 Ves. Beam. 163. 

4. Liberty by supplemental answer to correct a fact, by stating that pos- 
session was taken under the contract of part of the premises only, not of the 
whole, as i-tated in the answer, the defendant being previously in possession 
as tenant of the other part, and swearing that the misstatement was merely 

from 
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from not conceiving it material, refused, without an affidavit, that he meant 
by the original answer to swear to the fact, as it really was. Livesey v. 
Wilson, 2 Ves. & Beam. 14?9. 

4. Liberty to file a supplemental answer relative to a fact on defendant’s 
affidavit, that at the time of filing the answer, he had no recollection of the 
fact; and had since discovered it. Edwards v. M‘Leay, 2 Ves. & Beam. 
256. 

3. Upon discovert/ of a new matter after replication. 

Upon discovery of new matter in an account, the court will permit a sup- 
plemental answer after replication. Maggridge v. Hodgson, 2 Anst. 443. 

4. In a miscellaneous case. 

A. contracts with B. to purchase an estate, and after accepting the title, 
agrees to sell to C., who refuses to complete his purchase on the ground of 
his having discovered a will, made eighty years ago, not set forth in the 
abstract, but supposed to affect the title. Upon a bill for specific perform- 
ance by the original vendor against A., who by his answer (which was put 
in, and the cause set down for hearing, before this discovery was made) 
admitted the title. Queere, if he may be allowed to set up the will as an 
objection to the title by a supplemental answer. Const v. Barr, 2 Mer. 51. 

6. Of an answer by a foreigner. 

A sworn translation must be filed with an answer in a foreign language, 
Wlicre a foreigner puts in an answer in his own language, a sworn trans- 
lation must be filed with it. Simmonds v. Countess dii Barre, 1 B. C. C. 263. 

7. Answer to a cross bill. 

Cannot he read where there have been no idterior proceedings. 

The answer to a cross bill not allowed to be read, though the original bill 
and answer was read, there having been no further proceedings on the cross 
bill and answer. Bennett v. Neale and others, Wightw. 325. 

8. Answer to an amended bill. 

Of the obligation to answer ati amended bill with the consequences of omission. 
When a bill is amended, though a defendant is not bound to answer, he 
may, if his interest is affected ; and if he does not, he shall be bound by the 
charges. Foster v. Foster, 2 B. C. C. 616. 

9. In relation to exceptions. 

1. When exceptions are answered, the whole taken in one atiswer. 

When exceptions are answered, the whole taken as one answer. 2 Ves. 
& Beam. 258. 

2. That defendant docs not speak to his knowledge and belief, is no objection 
at the hearing to the^ manner of stating a modus. 

It is no objection at the hearing to the manner of stating a modus, in an 
answer, that the defendant does not speak to his knowledge and belief. If 
the answer be not sufficient, it should be excepted to. Williamson v. Lord 
Lonsdale, 1 Dan. 58. 

10. Of using an answer as evidence. 

1. An answer, though not used as evidence in the cause, maybe read as 

to costs. 

An answer, though not used as evidence in the cause, may bo read as to 
costs. Howell v. George, 1 Mad. 13. 

2. A guardiaris ariswer may be read against himself in his individual 

character. 

Answer, purporting to be the answer of a minor by his mother and guard- 
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ian, may be read against the mother, in another cause, wlicre she is defend- 
ant in her own capacity. Beasley v. Magrath, 2 Sch. & Lef. 34*. 

3. Ansxjoer read as evidence contrasted with the other evidence^ not for the 
purpose of discrediting it. 

Answer read as evidence contrasted with the other evidence, not for the 
purpose of discrediting it. Savage v. Brocksopp, 18 Ves. jun. 335. 

4. One defondanCs answer read to support another s pica. 

The answer of one defendant, read as evidence to support the pica of 
another defendant. Bennet v. Walker, Dick. 130. 

5. One defendant's answer cannot he read against the other. 

Answer of one defendant not evidence against another. As to the answer 

of a mere trustee, against whom the plaintift' does not desire a personal 
decree, Queere. Morse v. Royal, 12 Ves. 355. 

6. Distinction at law arid in equity as to reading the answer. 

Distinction at law and in equity as to reading the answer. At law the 

whole must be read. 18 Ves. jun. 336. 

7. The whole answer to a discovery hill musl^ when usedf he read. 

Where the answer to a bill for discovery only is used as evidence, tlie 
whole must be read. Lady Ormond v. Hutchinson, 13 Ves. 47« 

8. Of allowing the original answer to he used on a trial at law* 

Where an answer is required as evidence upon a trial, the court, except 
in a criminal case, does not permit the record itself to go, but an oflicc 
copy ; unless proof of the signature is necessary. Not granted, where the 
action is by a stranger unconnected with a suit in equity. Jervis v. White, 
8 Ves. 313. 

9. The propriety of using an answer at law is for the consideration of 

the court. 

Whether an answer may be used, or may be useful, if used in a court ol 
law, is for the consideration of the court. Mant v. Scott, 3 Price, 477. 

11. Practice connected with an answer. 

1. Jn relation to the oath and signature — where defendant is abroad. 

1. Order, that the six-clerk may receive the answer without signature : 

the defendant having gone abroad, and forgot to sign it; the motion being 
consented to. v. Gwillira, 6 Ves. 285. 

2. Answer of a defendant, abroad, (not required to be on oath,) ordered 
to be put in by a person, having a general power of attorne^y to defend suits, 
&c. without signature. Bayley v. De Walkiers, 10 Ves. 441. 

3. Order to take the answer of defendants, out of the jurisdiction, with 
out oath and signature. Harding v. Harding, 12 Ves. 159. 

2. In relation to the oath and signature — where the defendant is a quake r. 

If one puts in his answer without oath, as being a quaker, the court will 
not inquire whether he is such ; for he is concluded from denying that fact 
on an indictment for perjury in the answer. Marsh v. Robinson, 2 Anst. 479. 

3. In relation to the oath and signature — course upon an irregularity. 

1. An answer stated to be the joint and several answers of two, but sworn 
only by one, ordered to be taken off the file, with costs. Cooke v. Wcstall, 
1 Mad. 265. 

2. If a defendant have only signed one (the first) skin of his answer, wliich 
is an ii*fcgularity, the court -will not order it to be taken ofl’ the file, hut 
will permit the defendant to sign the others. And if he reside in the conn- 
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try, they will give him an opportunity of coming to town for that purpose* 
Clarke v. Mansfield, 3 Price, 605. 

4f. An anstver must be signed bif counsel. 

The signature of counsel is necessary to an answer. Brown v. Bruce^ 
2 Mer. 1. 

5. Of taking an answer off' the file in case of mistake. 

Vide Dick. 33. ; 2 Ves. 372. ; 8 Ves. 79. ; 10 Ves. 285. 401. ; 11 Ves.G2. 
63. 3 Price, 83. 

6. A scandalous answer will be taken off the file. 

Answer taken off the file, it respecting the bartering for boroughs* 
Warburton v. Hankey, Dick, 224. 

7. A scandalous answer may be rejerredy on the. motion of another defendant. 

Answer referred for scandal, on the motion of another defendant. Coffin 
V. 6 Ves. 514. 

8. Of taking an answer of the file to found a prosecution for perjury. 
An application to take an answer off the file, in order to prosecute the 
defendant for perjury, granted as a matter of right, being in furtherance of 
public justice. Stratford v. Greene, 1 Ball & Beatty, 294. 

9. Order relative to references of answers for insuffciency^ scandal^ for 

impertinence. 

Order relative to references of answers for insufficiency, scandal, for im- 
pertinence. 3 Mad. 317. 

10. An ansvoer cannot be referred for impertinence , after a reference for 

insufficiency. 

After a reference for insufficiency, the answer cannot be referred for im' 
pertinence. 6 Ves. 458. 

1 1 . Of the affidavit for a supplemental ansx\:er. 

Vide 10 Ves. 401. 

VII. 5n relation to iiiotlaimtr^. 

Of retracting a disclaimer. 

Defendant cannot get rid of a disclaimer voithout a strong case on affidavit. 

A defendant cannot get rid of a disclaimer without a strong case on affi- 
davit. Seton V. Slade, 7 Ves. 265. 

VIII. 3|n tTlation to rtplication0t 

Of the structure of a replication. 

General or special. 

Question whether to a plea the plaintiff had a right to reply generally, 
and examine at large. Ord v. Huddleston, Dick* 510. 


CHANCERY PRACTICE. 


I. £)ffitcr0 of t&t court of tjiattttrpf 

1. Vice-chancellor. 

2. Six clerks. 

3. Clerk in court. 


}{Qncdy for his fees. 

4. As to the M. R. sec in tit. Chancerv. 


IL JFtf. 
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IL iFiliitg of bill ant ptatt&0* 

1. Commencement of suit. 

Counsel's signature to the bill. 

2. Subpoena. 

1 . Service of a copy of the tvrit. 

2. Service upon an a^ent. 

3. Service upon solicitor or clerk in court. 

4. Service upon the father of an infant. 

5. Service upon an appointee in a mortgage deed. 

6 . Service upon a partner. 

7 . Service upon a servant. 

8 . Service upon defendant's voije. 

9 . Contempt upon the service of. 

10. To amended bill. 

3. Letter missive. 

1 . What peers are entitled to. 

2 . As to the place of residence. 

4. Attachment. 

1 . As to the affidavit. 

2. On the service of subpoena in Scotland. 

3. On the service of subpoena abroad. 

4. Computation of time tvith respect to its return. 

5. Farther process on the return of cepi corpus. 

6 . Priority betxveen attachment and ansvoer, 

7 . Discharge from custody on putting in anstjoer. 

8 . Discharge from custody on putting in examination. 

9. Discharge of by obtaining order for time. 

10 . Discharge from custody under an insolvent act. 

11 . Officer's duty on a conditional order of discharge from custody. 

12. For xvant or insufficiency of anstner. 

13. For non-payment of money. 

14. For non-performance of avoard. 

5. Commission of rebellion. 

1 . Bail thereon. 

2. Out of the ordinary course. 

6. Serjeant at arms. 

1 . Revival of after sequestration. 

2. Contempt in relation to. 

3. For insifficicnt ansvSer. 

4. For voani of farther ansvoer. 

5 . Under an order to bring in papers before the master. 

6 . Against one secreting himsef from messenger. 

7. Sequestration. 

1. Grounds of. 

2 - Form of order for. 

3. Amendment of order for. 

4. Amendment of. 

5. Afier a single distringas. 

6 . Services relative to. 

7. Against choses in action. 

8 . Against a pension or salary. 

9 . Against an equity of redemption. 

10 . Against trust money. 


IL Ex^ 
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11. Execution of^ on mesne process^ or on decree pro conjesso, 

J 2. Motion for sal(^ under ^ 

1 3. f^ale of leasehold under. 

1 1. Authority of commissioners under ^ to break doors. 

15. Authority of commissioners under ^ to seize corporation papers. 

16. Attornment to sequestrators. 

17. Lease by sequestrators. 

18. Allowance to sequestrators. 

19. Contempt in relation to. 

20. Discharge of in part. 

21. Dischnrs;e of by appointing a receive) 

22. Abatement of by plaintiff* s death. 

23. Against a stranger. 

24. Against a prisoner. 

25. Against a peer or member. 

26. For want of an answer. 

27. Against an officer of the court. 

8. Distringas. 

9. Commitment for contempt. 

10. Habeas corpus. 

1. To found an attachment. 

2. To found a sequestration. 

S. To charge a prisoner^ in execution for a crimcy with a contempts 

4. For a party committed for marrying a ward of coutt. 

5. Officers duty on receiving the writ. 

1 1. Taking bill pro confesso. 

1. Whether cause must he set down in order to. 

2. Removal of defendant to the prison of the court. 

3. Affidavit defendant* s having been in England. 

4. Affidavit of defend ant* s absconding. 

5. In relation to si. 5 Gto. II. 

G. After subpoena served. 

7. On avoiding the service of subsequent 2 )rocess. 

8. Bill of 7'evlvor. 

9. Suqiplemental bill. 

10. Amended bill. 

11. For want of a better answer. 

12. Against one (f several defendants. 

13. Against a prisoner in custody for a crime. 

1 k Against a member of parliament. 

1 5. Order for^ how prevented. 

16. Order for, how discharged. 

12. Taking information pro confesso. 

1. Upon insufficiency of answer. 

2. Course on a writ being improvidcntl y issued. 

III. |3roccci>mgGi bp befirnbant: prcbtotis to, onb tge inobr of 
putting in Sts bcfrntc. 

1. Appearance. 

1. Who are bound to appear. 

2. Time of appearance. 

3. Compulsory. 

2. Reference of bill for scandal and impertinence# 

1. Who may refer. 

2 . Nature of the motion for. 


3. Aff 



142 


CHANCERY PRACTICE. 


[Chancery 


3. AJ'ter an order for time. 

3. Demurrer, 

1 . Time putting in» 

2. Afoer an order for time. 

3. J^ter an attachment for ivant of an ansu'cr. 

4. ^ier an injunction upon a dedimus. 

5. Alloxvance of, to save time. 

6. Reforming iriformality in. 

7. Withdravoing of. 

4. Plea. 

1. After an order for time. 

% To amended bill. 

3. Entry of. 

4. Setting dotm of, for argument. 

5. Defendant's default, on its being called on. 

6. Auoxjoance of '. 

7. Found false. 

8. Restoration of after behig struck out. 

5. Answer. 

1. Defendant's oath and signature. 

2. By peeress upon honour. 

3. Counsel's signature. 

4. Supplemental. 

5. Re^sxvearing and rc~aitcsting of, after amendment. 

6. To amended bill. 

7. Commission for, by defendant in custody. 

8. Messenger s oath. 

9. Time of. 

10. Extension of lime for, horn obtained. 

11. Special order for time for, in the first instance. 

12. Service (f the petition for time for. 

1 3. Usual orders for time for. 

14. Construction of the general order of 2?>d January 1794, relative to 

time for, in the case o f a peer. 

15. Duration of an order for time for. 

16. Order for time for, when precluded from. 

17. Order for time for rafter submitting to answer exceptions. 

18. Order for time for, after exceptions allowed^ 

19. Order for time for alteration of. 

20. Order for time for, what a compliance with. 

21. Priority between motion for time for, and an attachment . 

22. After an order not to demur alone. 

IV. of jproccet<tng in ittterlocutorp mamrjs. 

1. Motions and petitions. 

1. Distinction between. 

2. Subjects of '. 

3. Which the appropriate course. 

4. Motion whether the appropriate course. 

5. Union (f ' two subjects in one motion. 

6. In relation to time. 

7. Postponement of motion. 

8. Form of motion to enforce payment of money. 

9. To consolidate causes. 

10. fo examine or person pro interesse suo. 

11. Counsel's privilege as to lumber of motions. 


12. Mo* 
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12. Motions before lord chief baron. 

1 3. Petition whether the appropriate course. 

14. Service f petition upon an agent. 

15. Dismissal of petition failing as to principal object. 

2. Affidavits. 

1. Where and before whom stvorn. 

2. Time of fling. 

3. Made in one causCy used ifi another. 

3. Notices. 

4. Interlocutory orders. 

1. Subjects (f. 

2. Conditional . 

3. Order in nature <f a decree. 

4. Drawing up order of preceding lord chancellory j)reparatory to rr- 

hearing. 

5. Service of. 

(). Loss if. 

7. Mode (f enforcing obedience to. 

8. Ihfcrencc to master — preparatory to the institution of a suit. 

9. Reference to master — before decree. 

10. Reference to master — to correct the generality of a bill. 

11. Reference to master — touching the pendency of a former suit. 

12. Reference to inaster — touching a coming of age. 

13. Reference to master — touching a legitimacy. 

14. Riference to 7naster — touching scandal and imperiinence in general. 

15. Reference to master — touching scandal or impertinence hi afidavH^ 
1(5. Reference to master — touching impertinence in a discharge. 

17. Riference to master — touching a contempt. 

Jnrcilotutorti npplicnnoitjs hw plaimiff or Drfrtitiiaiir. 

1 . Dismission of bill by plaintiff. 

1. After issue directed. 

2. By a complaint iff as to himself. 

3. With or without costs. 

2. To restore bill after dismissal. 

3. ''Eo revive after an abatement. 

4. Refei;ence of answer for insufficiency, scandal, and im- 
pertinence. 

1. Principle if the practice. 

2. Distinctions as to exceptions in chancery and in excha/aer. 

3. Pi'eliminarics to exceptions, 

4. Time of excepting. 

5. Filing exceptions nunc pro tunc. 

6. Exceptions after amending bill. 

7. AVti) exceptions after amending bill, 

S. After an order nisi to dissolve an injunction. 

9. Effect if excepting to answer pending demurrer to discovery. 

10. Exceptions hi case of separate ansxcers, 

11. Exceptions to joint answer ^ and death of one defendant. 

12. Amendment of exceptions. 

18. Subpoena for better answer after exceptions allowed. 

14. Joinder of exceptions, and subpoena for a better ansxver. 

15. Exceptions to an infant's ansvecr. 

16. Scandal dff ned. 

17. To what master reference shall be. 


18 . t/w- 
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18 . Jurisdiction of the master thereon. 

19 . Rejerence insujf id ency pending rrjerencc for impertinence. 

20 . Practice on establishing one or more exceptions only. 

21 . Reference^ by vohom moved. 

22 . Submission to exceptioyis. 

23 . Waiver of reference^ by setting down plea for argument. 

24 . Waiver ^ reference^ by subsequent reforence. 

25 . Miscellaneous, 

5. Amendment of bill. 

1 . Preliminaries to. 

2 . New record^ xvhen necessary. 

3 . Subjects of. 

4 . Time of application to amend; conditions upon which it will be 

granted; with its effect. 

5 . Form of motion for. 

6 . Drawing up and serving order for. 

7 . Effect f making it without leave. 

8 . Acceptance of copy of amended billy its effect. 

9 . Practice where no answer is required. 

6. Amendment of answer. 

1 . Subjects of 

2 . Pending exceptions in injunction cause. 

3 . To avoid a prosecution. 

4 . By supplemental answe?'. 

7. Amendment of plea. 

1 . Subjects of. 

2 . Conditions of. 

3 . Form of motion for. 

S. Production of deeds and writings 
9. Appointment of receiver. 

1 . Control over master s appointment of. 

2 . Recognizance of. 

10. Injunction. 

1 . Origin of the jurisdiction. 

2 . Distinction between the scvej'ul classes of. 

3 . Implied. 

4 . Whether grantable without billy and by original mot ion- 

5. Preliminaries to obtaining. 

6 . An interlocutory application is necessary to obtain. 

7 . And anciently a motion in open court was necessary 

8 . Notice of motion for. 

9 . Nature and form of the motion for. 

10 . Affidavits for. 

11 . On falsification of answer. 

12 . Affidavits contradicting ansvoer. 

13 . Reading answer in support of injunction. 

14 . What proceedings are stayed thereby. 

15 . Available and obligatory for parties only. 

16 . General grounds for. 

17 . From subsequent discovery of facts. 

18. ThreatSy a ground for. 

19 . Time of obtaining. 

After reference (f hill for impertinence. 

21 . From want of an answer. 

22 . From insufficiency of answer. 


23 , From 
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23. From hnjdicd admissions in anstver. 

24. From demurrer to hill being overruled. 

25. On amended hill. ' 

26. Services relative to. 

27. Commencement of its operation. 

28* Its c/fecl on motion io disniiss for voant of' prosecution. 

29. Its effect upon an inchoate execution. 

50. Discharge J^rom custody on obtaining. 

51. Continuation of — 2 )reliminaries to. 

32. Continuation (rf — notvoithsianding the doubtfulness of legal 

33. Continuation of — conditions of — payment of money into 

54. Coniinuaiion — to stay trial. 

55. Continuation of — from replying io ansvoer. 

56. Continuation of — from reference of ansixer for scandal or impertinence. 
37. Breach of —from proceeding after injunction^ hut before notice. 

58. Breach of — from, proceeding after notice. 

59. Bre/ich o f — from proceeding against a co^defendant. 

40. Breach of — from delivering a declaration. 

41. Breach tf — from attaching for costs taxed before injunction. 

V2. Breach (f — from calling on sheriff to pay ox^er money. 

4S. Breach of — from attaching money levied before bill filed. 

44. Breach of — from attaching for non-performance of axeanl, 

45. Breach of — from proceeding against bail. 

46. Breach of — f-om showing cause against a rule nisi for a nexo trial. 

47. Breach rf — motion for commitment on. 

48. Breach (f — service of notice of motion for commitment on. 

49. Breach if — discharging process issued on, from injunction being 

irregular. 

50. Dissolution of — motion for. 

51. Disso/ution of — in part. 

52. Dissolution if — against some difendants. 

5S. Dissolution (f — grounds of the motion to dissolve nisi. 

54. Dissolution of — time of moving Jhr. 

55. Dissolution of — course of proceeding in a doubtful case. 

56. Dissolution of — from amending bill. 

57. Dissolution rf — from variance brlivccn bill and off davit. 

58. Dissolution of — preliminaries io. 

59. Dissolution (f — nature of the motion for. 

60. Dissolution of — from dedimus being granted. 

(U. Dissolution of — from the answer swearing to belief only. 

62. Dissolution of — from the answer s denying plaintiff 's title. 

GS. Dissolution (f — from the ansxKvr denying the alleged eyuily. 

64. Dissolution (f — from the masters reportmg in favour of the ansxcer. 

65. Dissolution (f — from allowance of plea. 

66. Dissolution of — from allowance of demurrer io prayer of injunction. 

67. Dissolution (f — to secure money in danger, 

68. Dissolution of — from fear ef losing evidence. 

69. Dissolution of — on aff davits of waste, 

70. Dissolution rf — from answer showing consent mid ronlradiciing 

affidaxnis. ' 

71. Dissolution of — from waiver, 

72. Dissolution of — misciMancous. 

73. Dissolution of — cause against — reference of answer for imperii nence. 

74. Dissolution of — cause against — exceptions to ansivcr for imper- 

tinence. 

75. Dissolution of — cause against — exceptions to answer for imper- 

tinence. 

76. Dissolution of — cause against — miscellaneous, 

VoL. VIIL ‘ L 'TT. Dh^ 
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77. Dissolution of — time for shomng cause against. 

78. Revival of — preliminaries to. , 

79. Revival of — on amending bill. 

80. Revival of — on prayer f dedimus to anstver amended hill. 

81. Revival of — from indictment for perjury having been found against 

defendant. 

82. Revival of — election of compulsory. 

83. Revival of — miscellaneous. 

84*. Perpetual. 

85. Continuation of perpetual injunction on an abatement. 

86. Form of affidavit to stay trial. 

87. To stay indictment pending hills for the same subject. 

88. To stay suit at lavo pending bill in equity. 

89. To stay suit at lavoy (fter rfusal of court of laxio to slay proceedings. 

90. To stay suit m spiritual court for legacy. 

91. To stay suit in spiritual court for voife's legacy. 

92. To stay suit in spiritual court to invalidate xvill. 

93. To stay suit at laxo barred by bankruptcy and certificate. 

94. To stay suit at laxv after executory satisfaction of demand. 

95. To stay suit at laxv for mortgage-money after foreclosure. 

96. To stay suit at laxvy on the ground of set-off'. 

97. To stay suit at laxvy founded in duress. 

98. 7 o stay suit at laxvy founded in undue iriflucnce. 

99. To stay suit at laxvy on suspicion of fraud. 

100. To stay suit at laxvy founded on a misrepresentation. 

101. To stay suit at laxv for a rent-charge granted as a parliamentary qua- 

lification. 

102. To stay vexatious suit at km. 

103. To stay foreign attachment. 

101. To stay suit at laxv for penalty of bond. 

105. To stay execution beyond the bond-debt actually due. 

106. To stay suit at laxv 07i illegal bond. 

107. To stay suit at laxv on bail-bond. 

108. To stay suit at laxv on replevin.bond after agreement to refer. 

109. To stay suit at laxv on post-obit boiids under circumstances. 

110. To stay suit at laxv on gambling securities. 

111. To stay execution for securities arising out of gambling transactions. 

112. To stay judgment-creditors execution upon lands imperfectly conveyed 

bfore judgnmit. 

113. Against turnm^ out (f possession for breach of covenant. 

114. To stay execution against property leased to plaintiff' himself 

115. To stay execution in ejectment atlsing out of confusion of boundaries, 

116. To stay suit at laxv for not repairing. 

117. To slay suit at laxv for rent of premises destroyed by Ji re. 

118. To stay (jeeUnent for not insuring. 

119. On afidnvit of insolvency and absconding <)f difcndani in replevin. 

120. To stay suit at laxv against auctioneer for deposit. 

121. To stay suit agnimt executor after decree for creditors to come in, 

122. To ground xvrit of assistance. 

123. Jn relation to the forfeiting act in Amei ica. 

124. To restrain arbitration. 

1 25. To protect enjoyment of specific chattel. 

126. 2o restrain a breach of contract. 

127. For creditor y to restrain jiayment (f money to heir. 

128. To restrain executor from receiving assets. 

129. To restrain sales by execuloi's. 

ISO. Against building by Foundling-hospital. 

131. Against commissioners under an inclosure act. 


If32. To 
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132. To 7 'estrnin nuhnnce — jncjudicing a canal, 

133. To restrain nuisance — digging a ditch, 

1 34. To restrain nuisance — injuring Jish-ponds, 

135. To restrain nuisance — obstruciing lights, 

1 36. To restrain nuisance — obstructing stream, 

137. To restrain nuisance — offensive process in trade, 

1 38. To restrain partner from recovering partnership funds, 

1 39. To restrain surviving partner from disposing of joint stock. 

1 40. Against publishing judicial proceedings. 

141. Against publishing letters, 

142. To stay executor'' s suit for the transfer of stock. 

143. To stay the transfer of stock j^ending litigation of mil. 

144. To stay the tranfer of stock standing hi an agent's name. 

145. To stay sales by trustees, 

14(). To 7-estrain vendor from conveying. 

147. To 7'estrain a vessel from sailing. 

148. To stay xmste — in general, 

149. To stay xvaste — proof of title essential to. 

150. To stay xvaste — on doubtfd title, 

151. To stay waste — against one xiot party. 

152. To stay xvaste — on belief of intention. 

1 53. To stay waste. — peimissive xvaste. 

1 54. To stay xvaste — notwithstanding covenant, 

155. To stay xvaste. — a rnciv trespass, 

15(). To stay xvaste — defendant being in possession under plaintiff's tenant. 

157. To stay xvaste — in tenant from year to year. 

158. To slay xvaste — by one tenant in comxnon, 

159. To stay xvaste — by copyholder. 

160. To stay xvaste — nun'tgagor from feUing timber. 

161. To stay xvaste — felling young or 07'namenUd trees. 

162. To stay xvaste — in cutting turf 

163. To stay waste — alteiations in a house^ changing the nature tf the 

subject. 

161. To siai/ xvaste — by sowing pernicious crop. 

165. Miscellaneous causes for y nr i sing out of ihe relation (f landlord and 

tenant. 

166. R fused, in a miscellaneous case, arising out f a jyartnership. 

1 J. Writ of ne (?xeat re^no, 

1 . Original object of the xvrit. 

2. Its general nature and application. 

Whether grnntahle by exchequer. 

4. Analogy hetxvcen the xvrii.., and an application to hold to hail. 

5. A foreign couniry dejiued. 

6. Oil threatcuing to go abroad, 

1, On belif. 

8. From demand being in danger. 

9. Against one leaving England in the course of duty. 

10. Against a foreigner., or foreign resident. 

1 1 . Against a feme cox^ert. 

12. yigainst a co-debtor, the other remaining here. 

1 3. After a previous holding to bail. 

14. Grantahle for equitable demands only. 

15. For demands arising under agreements. 

16. To compel pay 711 ent of alimony. 

17. For assignee of bond. 

18. To compel payment of costs. 

L 2 


19 . Airubist 
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19. Against the agent of an executor possessed of hond^ securing plaintiff s 
residue, 

. 20. Upon an undertaking for indemnity, 

21. Refused under circunisiances, 

22. Mode of obtaining, 

2S. affidavit (f commitee of lunatic, 

24*. Affidavit for — by whom sworn, 

25. Affidavit for — must be positixte, 

26. Affidavit for — statement of evidence, 

27. Affidavit for — certainty as to debt, 

28. Affidavit for — statement of intention to go abroad, 

29. Affidavit for — statement ef danger of losing debt, 

30. Affidavit for — before whom sworn, 

31. Amount for which the writ shall be marked, 

32. Service of the writ, 

33. Bail thereon, 

34. Enforcement cf bail-bond^ and recognizance given thereon, 

35. Discharge of recognizance, 

1 2. Payment of money into or out of court. 

1. General rule respecting, 

2. Pteliminaries to motion for — defendant's ansxiicr, 

3. Preliminaries to motion for — account before master, 

4. Preliminaries to motion for — masters report, 

5. Balance ascertained by report, 

6. Interest, 

7. A trust fund in danger. 

8. Purchase-money, 

9. Purchaser s right to possession and profits. 

10. Money raised by seyuestraiwn^ though contempt cleared. 

11. On defendant' s admission, 

12. On petition (f appeal, 

13. On obtaining injunction to stay execution pending application for new 

trial. 

14. With or without the addition of costs incurred. 

15. Form of motion for. 

16. After bill dismissed. 

17. Aj ^ter abatement (fa suit that andd not be revived, 

18. To party entitled^ in spite (fhis reguest to the contrary. 

19. Retainer of on application ()f claimants thereon, 

20. Money decreed to be laid out in land. 

21. Payment of money under attachnwnt, 

VI. SDisfmwstou of bill bji bcfcnnaiit on tntcriotutoijj .ipp[ita= 
rion, afttc befi^nte pat in. 

1 . Dismission of bill for want of prosecution. 

1. On neglect to procure a nference (f plea of former suit d (pending. 

2. After an abatement. 

3. After genend demurrer to the bill, 

4. After order to amend neglected. 

5. After order to speed the cause, 

6. After waiver (f contempt by accepting answer, 

7. Pending demurrer. 

8. Pending reference. 

9. Saved by a rcJcrcnc(\ for scandal. 

In case (f defendant' s bankruptcy^ 


11. No- 
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11. Notice of motion for, 

12. Motion for ^ when made* 

13. Form of order for. 

14. Setting aside order for. 

15. Motion for y how repelled. 

16. Undertaking to speed the couse. 

17. Effect of an abatement upon an order to speed the cause. 

2. Putting plaintiff* to his election. 

1. Nature and grounds of the motion for. 

2. Thne (f making election. 

3. Grounds and mode of discharging order for. ' 

VII. pt:oceetitug0 {ttrepatratorp to, anti tgt mo)>e of, tjcamintitg 
toitnt00e0. 

1. Subpoena duces tecum. 

2. Commission. 

1. To examine witnesses abroad. 

2. To examine witnesses de bene esse, S^c. and examination thereon. 

3. To examine before the master witnesses examined in the cause. 

4. T'o falsify examination before the master. 

5. Renexoed commission. 

6. Amendment (f title. 

7. By whom sued out. 

8. Time of obtaining. 

9. Notice of executingy to whom given. 

10. Tme of executing. 

11. Execution of the act of the court. 

?, Commissioners. 

1. Are (fffu'crs of the court. 

2. Who eligible as. 

3. Their discretion over examination. 

4. Confirmation of their certificate. 

5. Clerk of. 

6. Attendance of witnesses. 

4. Examination of witnesses. 

1 . Number of witnesses. 

2. Parties to suit. 

3. Attesting witness. 

4. Mode of examination. 

5. Vivd voce. 

6. Time of examination. 

7. Bifore whom. 

8. Peer. 

9. Foreigner. 

10. Interrogatories — to executor under decree to account. 

1 1 . Interrogatories — 7iew. 

12. Interrogatories — custody. 

13. Interrogatories — to falsify examination pro hiteressc suo. 

14. Interrogatories — on a reference to master. 

15. Interrogatories — suppression of when impertinent. 

16. Interrogatories — tending to criminate. 

17. Interrogatories — settled by master. 

18. Deynurrer by witness. 

19. Cross-examination. 

L 3 20 Depo- 
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20. Depositions. 

21. Rectifying depositions. 

22. Second or re-examination — examination bejore the master — evidence 

on appeals^ and re-hearing. 

23. To credit. 

5. Publication. 

6 . Reference of interrogatories and depositions for scandal and 

impertinence. 

7. Who entitled to a copy of examination. 

8. Replication and rejoinder. 

J . Rejoinder gratis. 

2. Replication., j^^^^ding rule to dismiss hill. 

VIII. protecDingg! pitpaiatorp anb at tjjc gearing. 

1 . Setting down cause lor hearing. 

1. The return ofiheposlea on an issue is such. 

2. Tme of. 

S. Short cause. 

4. Demurrer in the petty hag. 

2. Subpoena to hear judgment and hearing. 

1 . Days of hearing in the cxche(juer. 

2. Days of hearing before the lord chief baron. 

3. Advancing demurrer by vice-chancellor. 

4. Who is to open. 

5. Cause heard on bill and ansxcer. 

6. Private hearing. 

7. After setting doven cause on peremptory undi rtal iin\ 

8. Hearing against some of several dr/endants. 

9. Reading admissions. 

JO. Dismissal of bill as to a joint plaint jf. 

11. Dismissal of bill, though def endant made defanh. 

12. Dismissal of bill by consent after decree. 

13. Dismissal of bill against defendant in. confonpt. 

14. Dismissal of bill under circumstamrs. 

J5. Retaining bill. 

1(). Hearing after decree by dej'axdt. 

17- Re-argument. 

18. Nexo subpeena on defendant' s death. 

19. Order for time on demurrer overruled. 

20. Order for cause to stand over to add parties, 

21. Putting off' cause. 

22. Certiorari cause. 

3. Rectifying minutes and decree. 

1 . Decree pro confosso distinguished from decree nisi. 

2. Decree ex parte. 

Decree upon interlocutory order. 

4-. Decree on default at hearing postponed. 

5. Decree in a suit of interpleader on difault at hearing. 

6. Decree founded on collcUernl pleadings and proifs. 

7. Decree for balance reported due to defendant on a bill to account. 

8. Decree establishing rights of lord (f manor. 

2, Decree for payment of surplus if sale. 

10. Decree aga inst f rusU'cs on difault of the other dif 'endayils. 

1 1. Form of decree in general. 


J2. rann 
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12. Form of decree dismissing bill for specific performance. 

IS. Form of decree dismissing hill to perpetuate testimony. 
l-l*. Entry of evidence. 

15. Interest. 

16. Draining up decree. 

17. Varying minutes of decree before chief baron sitting alone. 

1 8. Legal effect of decree. 

19. Who are bound by a decree. 

20. Who are riot bound by a decree. 

21. Amendment of decree. 

IX. jarocrct)m00 upon intcrlocutorp ticcrec0. 

1. General mode of proceeding in master’s office under decrees. 

1. General rules. 

2. Reference of the (piestion of intention. 

S. To ascertain a child's existence. 

1. To ascertain the existence of a debt. 

5. Affidavit in support of creditor s claim. 

6. Investing money in the funds. 

7. Decree for money to be laid out in land. 

8. Of proceeding de die in diem ivithoul an order. 

9. Of changing the master. 

2. Accounting before the master. 

Of making rests. 

3. Sales before the master. 

1 . Preliminaries to. 

2. Sale decreed — under a tvill. 

3. Sale decreed — (f real estate proxrisionally. 
r. Sale, decreed — to satisfy encumbrancers. 

5. Sale decreed — to satisfy judgments. 

6. Sale decreed — excess in. 

7. Bidders — sham. 

S. Bidders — lunatic. 

9. Bidders — mortgagee. 

10. Opening biddings — from inadequacy (f price. 

1 1 . Opening biddings — upon advance offered. 

12. Opening biddings — by one present at the sale. 

\ 3. Opening biddings — as to one or all the lots (f a purchase. 

Ik Opening biddings — after confirmation of report. 

15. Opening biddings — deposit thereon. 

16. Of compelling tile purchaser to completey or discharging him from his 

purchase. 

17. Purchase-money — to lahom paid. 

18. Purchase-money — payment of before taking possession or conveyance. 

19. Purchase-money — payment of by one antecedently in possession. 

20. Purchase-money — payment of joint purchasers' proportion. 

21. Purchase-money — disposition of on adverse claim made. 

22. Mode of computing value of premises. 

23. Invalidatmg of. 

24*. Appointment by purchaser of clerk in court. 

4. Master’s report and exceptions thereto. 

1. Of anticipating the opinion of the court respecting its form. 

2- Annexation of schedules to report. 

.3. Form of a report touching an uncertain surplus to be distributed. 

4. Separate reports. 


5. Pre - 
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5. Precedence of separate over the general report. 

6. Amendment of report. 

7. Admission of evidence after closing report. 

8. Service of order nisi to confirm report. 

9. Cause against confirming report., fifing exceptions, and making deposit. 

1 0. Revierving report, after confirmation. 

1 } . Report relative to infant trustees. 

1 2. Report approving (f draft of conveyance directed. 

IS. Touching trustees approved of by him. 

H. Motion anticipating his certificate. 

15. Whether a certificate countervails a report. 

16. Preliminaries to exceptions. 

17. Deposit. 

18. Reviewing repoii, to found exceptions. 

19. Exceptions to report, of ter passing over draft. 

20. Time of excepting to report. 

21. Filing exceptions nunc pro tunc. 

22. Form of excepting. 

2S. Setting down exceptions. 

24. Taking exceptions ofi' the file. 

25. Exception as too general. 

26. Exception, as stating circumstances, instead of conclnsiom. 

27. Exception to report in favour of title. 

28. Exception to av^ard of referee under a decree. 

29. Exception to certificate of opinion. 

50. Exception to report for costs. 

51. Exception to report for maintenance. 

32. Exception to report relative to suit by prochein amy. 

Sfi. Exception to certificate of settlement of interrogatories. 

34. Miscellaneous. 

5. Issue and special case. 

1. General rules as to granting an issue. 

2. Issue when granted — to try the genuineness rf papers, 

S. Issue when granted — to try the validity of a will. 

4. Issue xchen granted — to try testator s title. 

5. Issue when granted — to try the ninounl of a legacy. 

6. Issue when granted — upon the question as to residue between exeentor 

and next of kin. 

7. Issue when gi-anted — to try the question of heirship. 

8. Issue when granted — to try the existence of an illegal agreement. 

9. Issue when granted — to try the. competency of a xvitness examined. 

10. Issue when granted — to assess damages for breach (f covenant to settle 

estate. 

11. Mode of obtaining an issue. 

1 2. Order for issue nisi or absolute. 

IS. Time of obtaining an issue. 

14. Who is to be the plainlijf in an issue. 

15. Form of an issue to try who were the co-heirs of B. 

1 6. Trial of issue at bar. 

17. Evidence on an issue regulated. 

18. New trial — from misdirection of the judge. 

1 9. New trial — from rejecting material evidence. 

20. New trial — to adduce new evidence. 

21. New trial — rf ter perpetual injunction. 

^ 22. New trial — in case of hankrupteu. 

2S. New trial — where inheritance win be bound. 

24. New trial — terms (f. 


25. New 
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25. New trial — <ifter trial at bar. 

26. New trial — third trial. 

27. New trial — fourth trial. 

28. New trial — fifth trial. 

29. New trial — application for ^ to whgi court made. 

30. Summary of proceeding in ca^e (f an issue. 

31. Special case. 

6. Further directions. 

1 . Discharge of decretal order made thereon. 

2. Opening questions without exceptions. 

3. When the appropriate occasion for litigating questions. 

4. Setting dowti for. 

5. Miscdlaneous. 

X. lUrbersal anti ejtcutton of tiecmo. 

1. Re-hearing. 

1 . When the appropriate course. 

2. Grounds of. 

3. For costs. 

4. Upon what terms. 

5. When of course on the certificate of counsel. 

6. Form (f petition for. 

7. Withdrawing petition for. 

8. Duration of notice. 

9. Deposit. 

10. Of decree by vice-chancellor of the duchy Lancaster. 

1 1 . Of decree at the rolls. 

12. After order made on argument of exceptions. 

1 3. On decree made on dfendanCs default. 

14. On dismissal of hill for default at hearing. 

1 5. On dismissal of bill through solicitors negligence. 

16. After proceedings before the master. 

1 7. After decree by consent. 

1 8. In spite of agreement to the contrary. 

1 9. A second time. 

20. Miscellaneous. 

2. Bill of review. 

1 . Limitation of in point of time. 

2. Deposit. 

3. Re hearing of. 

3. Appeal to the house of lords. 

1. lo what ends essential. 

2. Grounds of. 

3. Subjects of. 

4. Its effect. 

5. Who enlilled to appeal^ or precluded from. 

6. Answer to petition for. 

7. Signature of counsel. 

8. Order of the house to print the case forthwith. 

9. Dismissal of. 

10. Revival of on its abating. 

4. Enrolment of decrees. 

1. To what ends essaitial. 

2. Signature. 

3. After a year. 


i. On 
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4 ‘, On loss of originaL 

5. Decree ad comptUandmiy omitting the ansoscrs. 

6 . Caveat. 

7 . Vacating or opening of. 

5. Execution of decrees. 

1 . Who may execute. 

% Against a stranger. 

3. Snort execution. 

4 *. Suspension of. 

5. ^ter twenty years. 

6. Contempt. 

7. CoTifirming report in defcndanCs Jcivour. 
b. Writ of assistance. 

6. Opening and invalidating of, by other modes. 

1 . Decree pro confesso. 

2 . By motion. 

3. By petition. 

4 . On new person or interest being brought before the court. 

5. By new plaintiff by supplemental bill. 

6 . In a collateral cause. 

7 . By plea of fraud. 

S. By another suit for the same cause. 

7. Court of delegates. 

Preliminaries to the appointment of 

8. Commission of review. 

1 . When granted. 

2. On the sentence of the court ff delegates . 

3 . Form of. 

9. Commission of escheat. 

Traverse of. 


XI. €o0tff. 

1 . Are in the discretion of the court. 

2. Security for. 

1 . General rule. 

2 . From plaintiff resident abroad. 

3 . Where one the plaintiffs reside in England. 

4 . From one under the protection rf a foreign ambassador. 

5. From plaintiff made a bankrupt. 

6 . From insolvent plaint residing elsewhere than described in bill. 

7 . After steps taken by defendant. 

8 . From prochein amy. 

9 . When required from defendant. 

10 . Form of affidavit for. 

11 . To what amount. 

3. Quantum. 

1 . In the case of causes set down on hill and answer. 

2 . In the case of vexatious litigation. 

3 . On demurrer to a third hiU for the same cau^e. 

4 . On a hill for partition. 

B. In thi case of costs decreed out (f the estate. 

6 . To one living in forma pauperis. 

7 . To.a prdchcui amy. 

4. Tax* 
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4. Taxation of. 

1. Whether dispensed mth cohere the amount is trivial. 

2, Motion fory vohen made. 

5. Out of what fund payable. 

6. By whom payable in general. 

7. Remedy for. 

1. Whether by petitioii or exception. 

2. Subpcena for. 

3. Separate attachment for debt and costs. 

4. By a proceeding at lavo. 

5. By giving time untily Sfc, 

fi. By staying proceedings untily 8^c. 

7. By restoring bill after a regular dismissal. 

8. By sale of estate out of tvhich they Vicre decreed. 

9. Against one of two parties liable. 

1 0. Against one made plaintiff against his consent. 

1 1 . After decree passed. 

1 2. Payment of postponed. 

8. Refunding of. 

9. Discharge from. 

1 . On discovering a ynistakc after decree. 

2. By acceptance of answer. 

3. By excepting to answer. 

4. By act of indemnity. 

5. On the ground of previous insolvency. 

10. Set-off’. 

.1 . Of reciprocal costs in the same cause. 

2. Of reciprocal costs at law and in equity. 

11. Against defendants contesting the mode oi taking accounts. 

12 . To agents, receivers, and trustees accounting fairly. 

1 3. Of amended bill. 

] 4. Of long answer. 

1 5 . Of answer held insufficient upon exceptions to report. 

1 6. Of insufficient answer. 

1 7. Of answer referred as, but reported not, impertinent. 

18. On a voluntary appearance. 

]9. Ap])ortionnicnt of, between parties whose claims liave en- 
tailed different degrees of expense. 

20 . Against an arbitrator combining. 

21. To bank of England made parties for security of legacy. 

22. To bank of England resisting a transfer of stock. 

23. Against bank of England resisting a transfer of stock. 

24. To bank of England made parties unnecessarily, from 

39 & 40 Geo. 3. 

25. In the case of a fraudulent bankruptcy. 

26. On application to put creditor in bankruptcy to election. 

27. To commissioners in bankruptcy unnecessarily made parties 

to petition. 

28. Awarded in bankruptcy, remedy lor. 

29. On opening biddings. 

30. On a caveat. 

31. In charity causes. 


32. To 
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32. To a college. 

33. Against a creditor decreed to re-convey. 

34. For proof under a creditor’s bill. 

35. Of a cross bill. 

36. Of a demurrer. 

37. Of a bill of discovery. 

38. On plaintiff dismissing his own bill. 

39. On dismissal of bill at hearing. 

40. Decree to one defendant on dismissal of bill, given over 

against the other. 

41. In a bill of dower. 

42. In a suit of dower. 

43. In bills to recover estates. 

44. Of insufficient examination to interrogatories. 

45. Of defendant’s examination reported iiisiifficicnt- 

46. Of exceptions. 

47. For an executor. 

48. Against an executor. 

49. A defendant fraudulently conducting himself, will be de- 

prived of costs. 

50. Up6n a groundless imputition of fraud. 

51. For or against an heir in general. 

52. For an heir in a charity cause. 

53. For the heir of a mortgagee in a bill ol‘ foreclosure by 

devisee. 

54. For an heir in a bill of revivor. 

55. To infant defendant, charged upon his own share. 

56. To an infant legatee. 

57. To an infant trustee. 

58. To infant’s prochein aniy. 

59. Against infant defendant for a contempt. 

60. Ajjainst infant’s prochein amy. 

61. Of an injunction. 

62. Of an interpleader. 

63. Of irregularity in proceedings. 

64. Of an issue tried. 

65. Of an issue withdrawn. 

66. In suits for legacies. 

67. In legal proceedings. 

68. To party suing out commission of lunacy. 

69. To the committee of a lunatic. 

70. To a mortgagee. 

71. Against a mortgagee. 

72. Priority of claim lor, on sale of mortgaged premises. 

73. On motions. 

74. On application for new trial of issue. 

75. Of notice of motion abandoned. 

76. For disobeying an order of court. 

To produce papers. 

77r To a member of parliament arrested. 

78. Of objection for want of parties made at the hearing, but 
not made in the answer. 

79. Of 
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79. Of commission of partition. 

80. To pauper appealing. 

81. To pauper, suing as such, after examination pro interesse suo. 

82. To pauper suing as executor. 

83. To pauper claiming as heir. 

84. To pauper suing as next friend. 

85. To ])auper — influence of his misconduct in a former cause, 

on tlie question of. 

86. To pauper — dispaupering. 

87. To pauper — affidavit of poverty, by whom made. 

88. To pauper — form of affidavit of poverty. 

89. To jiaupcr — commitment of, for filing improper bill. 

90. To pauper — signature of notice of, motion by. 

9 1 . To pauper — amount of. 

92. Against one suing in forma paii})eris. 

93. Of petition to stay bankrupt’s certificate. 

94. Of plea directed to stand for an answer, with liberty to 

except. 

95. Of pica not argued, from plaintiff* intending to amend. 

96. Of process inijiroperly issued. 

97. On re-hearing. 

98. On witlidrawing replication. 

99. Of report of regularity of proceedings, held otherwise on 

exceptions. 

100 . On bill of review. 

101. Of sales. 

1 02. Of scandal and imjiertinencc. 

103. Of sequestration. 

104. In a suit by a tenant for a renewal rendered doubtful by his 

conduct. 

1 05. ( )f })crpetuating testimony. 

106. In tithe causes. 

1 07. To a trustee. 

108. Against a trustee. 

109. In suits between vendor and vendee. 

1 10. In suits to establish or invalidate a will. 

1. General rules. 

2. For or against the heir at laxv. 

3. Miscellaneous. 

111. Of examination of witness abroad- 

XII. ^i 0 (tnawoujs boctrtiiEsi rflotiiig to tn-artitf in 
neial, oi* to pamculai* toutto, pttoonsJ, pio«E&iii 00 , or 
0 ituiitton 0 . 

1 . Proceetlings in the petty bag. 

1. Demurrer. 

2. Motion for nexo trial, xjohere made. 

3. Motion to discharge for not chargmg in execution, where made. 

2. Doctrines relating to practice in general. 

1. Usage, without an order, establishes a rule. 

2. And eveyi supersedes an order. 


3. In- 
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3. Inflexibility of general rules. 

4*. R'elative to parties. 

5. Account. 

1 . Rejerence to master before ansxK^er, 

2 . Production of accounts before answer. 

3 . Opening afy surcharging and fohifoing. 

4 . Subjects of — illegal items. 

6. Interlocutory applications in miscellaneous cases. 
Amendment of suhmission^bond. 

7. Privilege from arrest or detainer. 

1 . Axyibassadors servant. 

2. Bankrupt during his exaniination. 

3 . Bankrupt^ attending commissioners^ independent of the statute. 

4 . Creditor attending banlmipi commissio}ters. 

5 . Suitor ait ending the cause. 

6 . Solicitor attending the cause. 

7 . Party attending an arbitration. 

8 . Witness attending the cause. 

9 . Witness attending an arbitration. 

10 . Witness attending bankrupt comynissioners. 

11 . On invalidating original proceed btgs. 

12 . Duration of privilege. 

13 . Discharge fronts application for^ to xehont made. 

8. Bankruptcy. 

1 . Reference to master , to examine on inteyTogatories. 

2 . Notice to dispute commission. 

9. Charity. 

1 . Petition in case of abuse of. 

2 . Reference of petition relating to abuse of. 

10. Contempt in general. 

Aggravated by immorality. 

1 1 . Extraordinary contempt. 

1 . By proceeding at law after suit attached in equity. 

2 . Publication of proceedings y or relative thereto. 

3 . Writing letter to chancellor. 

4 . Marrying ward, (f court. 

12. Bill of discovery. 

1 . Affidavit. 

2 . Search in furtherance of. 

13. In action of ejectment. 

1 4. Under ejectment statutes. 

15. Election of Scotch representative peers. 

AO. In case of election between jointure and bequest. 
Preliminaries to. 

1 7. Election against an heir. 

What instruments may be read. 

18. Writ of error. 

19 . Executors. 

1 . Right of to accounty notwithstanding admission by mistake of assets. 

2 . Mode of obtaining payment to. 


3 , Mode 
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• 3. Mode of securing testators rights. 

4. Mode of securing legatee's rights. 

5. Miscellaneous. 

20 . Extent in cliief. 
lVhe?i appropriate. 

21 . Extent in aid. 

fVhen appropriate. 

, 22. Friendly society act. 

23. Habeas corpus. 

24. Heir. 

1. Parol demurrer. 

2. Keeping heir before the court. 

25. Homine replcgiando. 

26. Infant. 

1. Service of process against. 

2. Form (f his petition. 

3. Form of motion to anstocr bp giiai'dian. 

4. Appointment (f guardian to, on plaintif 'a motion, 

5. Amendment by^ of ansvoer. 

(}. His a7isxver cannot be read against him. 

7. Fresh answer by, on coming of age. 

8. Course after attachment against for tvant (f answer, 

9. Form of decree against, 

10. Invalidating of, by decree on coming of age, 

11. Bound by laches, 

12. ReAiearingfor after dismissal through iieglect of solicitor. 

13. Reference relative to his interests. 

27. Infant mortgagee. 

28. Inquisition. 

Traverse of. 

29. Lunacy. 

Masters rcpo7't after death of hinatic. 

30. Mortgage. 

1 . /;? relation to 5 Geo. 2. c. 25. 

2. In relation to 7 Geo. 2. c. 20. 

3. Inquiries relative to, 

4. Setthig down bill for foreclosure as a sho7i cause. 

5. Extension of time of sale. 

6. Dismissal of bill for redemption, on 7\on-pay7nent at the time appomfed, 

31. Officer executing process. 

32. Original writ. 

33. Partition. 

Exa7ninatio7i of wit7iesses. 

34. Writ of restitution. 

35. Records, supplying loss of. 

36. Scire facias to repeal a patent. 

Cha)igi7ig venue. 

37. Solicitor and client. 

1 . Bill of — taxatio 7 i of. 

2. Bill qf~ costs of taxation of. 

38. Supplicavit. 


39. In 
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In relation to 40 Geo. 3. c. 56. 

40. Tithe causes. 

1. Issue — barren land, 

% Issue — composition real, 

3. Issue — exemption from, 

4. Issue — grant or cndotjoment, 

5. Issue — modus, 

6. Issue — general ride as to rectors 7'ight to, 

7. Evidence, 

8. Payment of money into court, 

41. Vendor and purchaser. 

Reference to the master, 

42. Writ de ventre inspiciendo. 

43. Will. 

Establishment of. 


I. of tfir court of tfiancrrp. 

1. Vice-chancellor. 

Notices of motions intended to be made before the vice-chancellor, shall 
express the same; unless by consent of parties to the contrary; or by the 
chancellor’s order. And motions, upon such notices, shall he made only 
before the vice-chancellor, unless the chancellor shall otherwise direct. 
Ord. Can. 13 Dec. 1814, 2 V. k B. 419. 

2. Six clerks. 

1. In former times the six clerks were the only attornics of the court, 
13 Ves, 197. 

2. Establishment of the sixty clerks under them. Ibid. 

3. Under the order of the 18th June, 1668, regulating the office of the 
six clerks, they are entitled to receive their proportion of the fee from the 
sworn clerk, though he has given credit to the client. E.x parte ^ the Six 
Clerks, 3 Ves. 589. 

3. Clerk in court. 

Remedy for his fees. 

1. A bill is maintainable by a clerk in court against a solicitor for his 
fees; and therefore a demurrer to the relief sought by a bill for payment of a 
certain sum, stated as the amount of the plaintiff’s bill for fees and disburse- 
ments, was overruled. Barker v. Dacie, 6 Ves. 681. 

2. So he, and a six clerk also, has alien upon the duty recovered by him. 
2 Ves. sen. 25. 

3. Nor is he obliged to deliver up papers till he is satisfied his fees, though 
the client has paid them to the solicitor, and he to the other clerk, who ab- 
sconds. 3 Atk. 727. 

4. This lien extends as well to collateral proceedings as to decree. 2 Ves. 
sen. 25. 

5. Though his claim can only be enforced by a direct application. Hol- 
worthy v. Mortlock, 2 Cox, 202. 

6. And therefore the court will not consider tlie lien of the clerk in court 
upon the costs, on any collateral application between the parties ; but the 
clerk in court must make his claim. Ibid. 

7. „The lien cannot be defeated by a voluntary release from his client. 
2 Ves. sen. 25. 

8. Thougli 
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S. Though it may lay upon consideration. Ibid. 

9. It does not extend to a loan from the clerk to the solicitor. Ibid. 

10. The client will be restrained from payitig any part of the bill of fees> 
^c. due to his solicitor, until the clerk in court employed by him in the 
cause, has been fully paid his bill. Stevens v. Avery, Dick. 224*. a 

II. i'iluig of bill aiiD process:, 

1. Commencement of suit. 

CoumeVs signature to the bill. 

1. As well a bill, as an answer taken in town, must have counsel's signa- 
turc. 2V. &B.358. 

2. Or it will be taken off the file. Dillon v. Francis, Dick. 68. 

2. Subpoena. 

1. Service of a copy of the writ. 

Where there is only one defendant, the subpce/ia itself must be served, De 
Tillon V. Sidney, 1 Anst. 79. 

2. Service upon an agent. 

1. Service of a snhpcena upon an agent under a letter of attorney, was or- 
dered to be good service. Carter v. De Brune, Dick. 39. 

2. So upon the agent or factor in England of another defendant who lived 
in Jamaica. Hyde v. Foster, Dick. 102. 

3. Yet in this case, substitution of service upon one to whom defendant, 
residing out of the jurisdiction, had given a power of attorney to act for him 
in the management of his affairs, was refused. Smith v. The Hibernian Mine 
Company, IS.&L. 238. Vide infra 3. 

4. But service by sending the writ to the defendant under cover to the 
person to whom he had directed his letters to be sent, will be ordered to be 
sufficient. Hunt v. Lever, 5 Ves, 147. 

3. Service upon solicitor or clerk hi court. 

1. Service of a subpoena for costs, the clerk in couit being dead, and the 
suit abated, and no other proceeding to be had, but to recover the costs, on 
the solicitor for the surviving defendant, ordered to be good service. Tyssen 
V. Ward, Dick. 166. 

2. Where a party is avoiding service, and the clerk in court is dead, the 
proper course is to move first, that service of a subpeenaTio name a clerk in 
court on the solicitor may be good service ; if none is named, then that 
service on the solicitor may be good service. Frapeklyn v. Colhoun. 
12 Ves. 2. 

3. Service of subpoena on the attorney of executors. Hales v. Sutton^ 
Dick. 26. 

4. Order, that service of subpoena to answer the amended bill upon the 
clerk in court or solicitor may be good service upon the special circum- 
stances ; that though he had not been served with a subpoena^ he had ap- 
f^ared on two motions ; that his answer would be very important ; that he 
lived abroad out of the jurisdiction ; and would not appear, to answer. 
Gildenichi V. Charnock, 6 Ves. 171. 

5. In a cross cause, service upon the clerk in court in the original cause, 
good service. Gardiner v. Mason, 4 B. C. C. 478. 

6. Application to serve the clerk in court for plaintiffs in the original 
cause, who were defendants in the cross cause, with a subpoena to appear, and 
to answer the cross bill, refused, as being contrary to all rule. Anderson v. 
Lewis, Dick. 776. 

7* Where there are cause and cross cause, and the plaintiffs in the original 
cause are many, several of whom are out of the jurisdiction, and some peers, 
VoL. VIII. M motion 
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motion that service on the clerk in court be good service, refused ; but the 
plaintiffs shall not proceed in the original cause till they have answered in the 
cross cause. Ibid. 3B. C. C.4^29. 

8. Where parties are beyond the jurisdiction of the court, service of sub- 
pcena on their clerk in court cannot be deemed good service, though they 
4iave filed a bill by that clerk in court. Bond v. Duke of Newcastle, 3 B. 
C. C. 386. Vide supra, 2. 

9. A defendant having appeared, and answered the original bill, the plaintiff 
afterwards amended it, at which time the defendant was out of the jurisdiction. 
The court will not order service on the clerk in court in the original suit to 
be taken as good service on the defendant of the subpoena to appear and to 
answer the amended bill. Roberts v. Worsley, 2 Cox, 389. 

10. Substitution of service of subpoena to appear and answer, refused, 
where one defendant resided out of the jurisdiction, and the other admitted 
by his answer that he had a power of attorney from him to receive the arrears 
(then due) of an annuity, which it was the object of the bill to set aside. 
Rickcord v. Nedriff, 2 Mer. 459. 

11. Service of 2 l subpoena to revive on the defendant's clerk in court in the 
•original cause, refused. Brown v. Lee, Dick. 455. Lee v. Warner, Ib. 546. 

4. Service upon the father of an infant. 

Service of subpoena upon the father-in-law of an infant, good service. 
Thompson v. Jones, 8 Ves. 141. Vide 1 Dick. 18. 77. 

5. Service upon an appointee in a mortgage deed. 

Application to serve two persons named, by a mortgagor for that purpose 
in an indorsement on the mortgage, with a subpoena to appear to a bill filed, 
by the mortgagee against the mortgagor, to foreclose, the mortgagor having 
been out of the kingdom so long as not to come within the act of 5 Geo. 2., 
to render process effectual against persons who abscond, refused. Wellins v. 
Lomans, Dick. 579. 

6. Service upon a partner, 

1. Service of subpoena by leaving the label at a counting-house of the 
defendant is not sufficient, unless it be given to a partner, or some acknow- 
ledged clerk there. Menzies v. Rodrigues and others, 1 Price, 92. 

2. Bill filed against two partners, and one being abroad, the subpoena 
against him permitted to be served on the partner here. Coles v. Gurney, 

1 Mad. 187. 

7. Service upon a servant. 

A copy of subpoena ad respond, left with a servant of defendant’s brother, 
(who was also his partner, and a co-defendant in the suit,) at whose house 
such servant acknowledged that he resided, will be good service, although 
the party be out of the kingdom at the time. Biidwood v. Hart, 3 Price, 176. 

8. Service upon defendant's voife^ 

Delivering the body of the subpoena to the defendant's wife, at his dwelling- 
house, whicn shcfthrew down, and the solicitor afterwards thrust under the 
door, held to be good service of subpoena, to shew cause against a decree. 
Lander v. Whitmore, Dick. 596. 

9. Contempt upon ike service of. 

1. Ordered, that a defendant stand committed, unless cause, for ill-treatinjg 
the person serving him with a subpoena, and that leaving the order at his 
house should be good service. Williams v. Johns, Dick. 477. 

2. Defendant ordered to be committed for a contempt, unless cause or 
personal notice. Van. v. Price, Dick. 91. 

3. "Tt is a general rule, that parties must clear their contempt, before they ' 
canbeh^rd. 9 Ves. 173. 

4. Touch- 
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4. Touching which, interrogatories will be exhibited. Mayor of London 
v. Saunders, Dick. 83. 

5. But a copy of them will be refused. Welch Cop})er Company v. Moore, 
Dick. 335. 

10. 7b amended hilL 

1. Subpoena not necessary to an amended bill. Skeffington v. — , 

4 Ves. 66. ; Angerstein v. Clarke, 1 Ves. jun. 250. 

2. And therefore where a bill is amended, and the plaintiff amends the 
defendant’s copy of the bill, tliere is no occasion to serve the defendant with 
a subpoena to answer the amendment, to put the matter in issue. Hail v; 
Camp, Dick. 108. 

3. Defendant in contempt under an order for a messenger, putting in an 
answer, to which exceptions were allowed, plaintiff, not having accepted 
costs, may immediately })roceed upon the old process without subpoena^ or 
notice for a better answer, but, if in custody, the process discliargcd pend- 
ing the reference by tender of costs. Boehm v. De Tastet, 1 Ves. Sc 
Beam. 324. ; Coulson v. (irahatn, Ibid, 331. ; Broinficld v. Chichester, 
Dick. 379. 

3. Letter missive. 

1 . What peers are entitled to. 

The right to the letter missive by copy of the bill, is privilege of peerage, 
not of parliament; attaching therefore to all Scotch and Irish peers. 
Injunction, therefore, or other process, not so accompanied, is ineffectual. 
Lord Milsingtoun v, Earl of Portniore, 1 Ves. Sc Hearn. 419. 

2. As to (he place of residence. 

Question, whether a peer who lived in the country, and was there at the 
time of being served with a letter missive, and a subpoena to appear to the 
plaintiff‘'s bill, both houses of parliament being at that time convened and 
assembled, should be considered to be in town. Lord chancellor was of 
opinion, tliat he should. Attorney-general v, Earl of Stamford, Dick. 74L 

4. Attachment. 

1 . As to *he affidavits, 

1. Formerly affidavits might be filed before the return of an attachment. 
Read v. Ward, Dick. 76. 

2. Yet, in future, this practice of issuing an attachment, without an affi- 
davit previously filed, in opposition to orders of the court, will be corrected. 
Broom head v. Smith, 8 Ves. 357. 

2. On the service of subpoena in Scotland. 

1 . Service of a subpoena to appear on the defendant in Scotland, being out 
of the jurisdiction of the court, the propriety of issuing an attachment 
doubted, though thought by the master of the rolls and most of the practi- 
tioners to be regular. Bourke v. Lord Macdonald, Dick, 587- 

2. And so determined. Shaw v. Lindsay, 18 Ves. 496. 

3. On the service of subpoena abroad. 

Attachment may issue on a subpoena served abroad. Scott v. Hough, 
4B. C.C. 213. 

4. Compulation of time xmth respect to its return. 

Attachment returnable within eight days after the purification. The eight 
days mean eight entire days. Mootham v. Waskett, 1 Mer. 243. 

5. Further process on the return qfeepi corpus. 

1. After cepi corpus returned, the plaintiff cannot move that the sheriff 
may bring in the body, but only for a messenger, and afterwards for a ser- 
geant at arms. Wilkinson v. Belsher, 2 B. C. C. 181. 

M 2 


2. And 
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2. And therefore held, that where a defendant residing in the county 
palatine of Lancaster was attached for want of an answer, and cepi corpus 
was returned by the sheriff ; the next proceeding is to move for a messenger 
upon the return of cepi corpus^ and afterwards for a sequestration. Holme 
V. Cardwell, 3 Mad. 114. 

3. So on a return, to an attachment for want of appearance, cepi corpus^** 
but from illness and infirmity she could not be removed ; a messenger was 
ordered. Miles v. Lingham, 7 Ves. 230. 

4. A defendant having filed an answer and demurrer after a cepi corpus 
returned, on an attachment for not answering, an order for a messenger ob- 
tained before the demurrer and answer (of which the plaintiffs had bespoken 
an office cojry) had been taken off the file, discharged with costs. Curzon v. 
De laZouch, Swanst. 189. 

6. Priority betvoeen attachment and answer. 

If an answer is put in the same day on which an attachment for want of an 
answer issues, the attachment has precedence. Stephens v. Neale, 1 Mad.551. 

7. 'Discharge from custody on putting in answer. 

1. Defendant in court discharged on putting in answer, and depositing a 
sum for costs, subject to taxation. Broughton v. Marty n, 4 B. C. Cr296. 

2. The defendant is in custody for contempt in not putting in a better an- 
swer; having put in an answer, he applied to be discharged ; which was 
ordered, no exception, having been taken to the second answer. Dupont v. 
Ward, Dick. 133. 

3. So notwithstanding exceptions. Wallop v. Brown, 4B.C.C. 212. 

4. So without waiting for the report, that it is sufficient. 16 Ves. 478. 

5. And prisoner cannot be detained till further answer, though exceptions 
allowed. Wallop v. Brown, 4 B.C.C. 323. 

6. Defendant in custody under an attachment, and a mesengcr ordered, 
discharged on putting in his answer; but on exceptions allowed the plaintiff, 
not having accepted the costs, resumes the process where it stopped : if 
costs were accepted, he begins again. Hill v. Turner, 2 Ves. & Beam. 372. 

8. Discharge from custody on putting in examination. 

Defendant in custody for want of his examination, discharged immediately 
on putting it in; but if on reference it proves insufficient, the plaintiff, not 
having accepted the costs, may proceed from the last process. Bonus v. 
Flack, 18. Ves. jun. 287. 

9. Discharge of by obtaining order for time. 

Attachment not discharged, though order for time ^had been obtained. 
Service of a copy of the order not being good seivice, unless the production 
of the original is dispensed with by the opposite party. Wallis v. Glynn, 
Cooper, 282. 

10. Discharge from custody under an insolvent act. 

/Discharge by habeas corpus from commitment under an attachment for 
breach of a writ of execution of a decree for payment of money on account 
of a devastavit^ as executor, committed before, though not asc*ertained by 
the report, or decreed to be paid, till after the time fixed by an insolvent 
act, of which the party had taken the benefit. Wheldale v. Wheldale, 
16 Ves. 376. 

11. Officer's duty on a conditional order of discharge from custody. 

Upon an order that a defendant should be released from the Fleet, on pay- 
ing the costs of his contempt, or a tender of the same, the warden of the 
Fleet must release him, on an affidavit of a tender of the costs. Anon. 
1 Mad. 109. 

12. For want or insufficiency of answer. 

1. Defendant, until a fourth insufficient answer, is entitled to be discharged 

from 
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from custody for the contempt, immediately on putting in a further answer, 
without waiting the report upon the reference of the exceptions, though the 
costs have not been accepted. Bailey v. Bailey, 11 Ves. 151. 

2. A defendant in contempt for not putting in his answer, may be brought 
up on any day in term. Wilson v. Bott, 1 Price, 62. 

For non-payment of money. 

1. After an order upon a party in the cause for payment of money, the 
proper course is an attachment ; and upon the return to that, an order for 
commitment. Bowes v. Lord Strathmore, 12 Ves. 325. 

2. Court refused to commit a prisoner for non-payment of the money, as 
a close prisoner, for a further contempt. Call v. Mortimer, 4 B. C. C. 89. 

14. For nonperformance of avoard. 

Where there is a non-performance of an award, the proper motion is, that 
the party stand committed, and the service must be personal. Knox v. 
Simmonds, 3 B. C. C. 358. 

5. Commission of rebellion. 

1 . Bail thereon. 

Commissioners on a commission of rebellion, have it in their discretion to 
take bail of a person for not performing a decree. Inglet v. Vaughan, Dick. 
7.; 1 Carey, 261. 

2. Out of the ordinary course. 

A defendant, against whom the serjeant at arms was ordered to go, for not 
producing deeds pursuant to a decree, being a lodger, and keeping himself 
locked up, except on a Sunday, so that the serjeant at arms could not exe- 
cute his warrant, and the plaintiff* being, as it was supposed, without remedy, 
applied by motion that a commission of rebellion might issue to commis- 
sioners, who can break locks, &c . ; but it was denied, it being a writ, which 
if warranted, issues of course. Edwards v. Pool, Dick. 693. 

6. Serjeant at arms. 

1. Revival of after sequestration. 

Goods sequestered, being insufficient to answer a duty decreed, the ser- 
jeant at arms revived. Barnesby v. Powcl, Dick. 130.; Hopkins v. Adcocks, 
Id. 443. 

2. Contempt in relation to. 

Commitment for a contempt in assaulting a deputy-messenger of the court 
in discharge of duty. Eliot v. Halmarack, 1 Mer. 302. 

3. For insujfcient answer. 

1. Order for a messenger for want of an answer, defendant put in an an- 
swer which was reported insufficient. This being as no answer, the messen- 
ger was ordered to proceed to execute the former order. East India Com- 
pany v. Dacres, 1 Cox, 343. 

2. An order was made, that defendant should, within four days, put in an 
answer to interrogatories, or, in default, a serjeant at arms to go against him. “ 
He put in an insufficient answer, and, upon motion, the serjeant at arms 
was directed to take him.. Weston v. Jay, 1 Mad. 527. 

4. For viant of farther anstoer. 

After process to a serjeant at arms issued, but not executed, answer and 
exceptions submitted to by a note between the clerks in court, but no 
farther answer being put in, the serjeant at arms ordered to go. Waters v. 
Taylor, 16 Ves. 417. 

5. Under an order to bring in papers before the master . . 

Serjeant at arms not granted under a four-day order to bring in books, drc. 

M 3 before 
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before the master, until made absolute by a subsequent order upon the mas- 
ter’s certificate, of the same date. Carleton v. Smith, 14* Ves. 180# 

6. Against one secreting himself from messenger. 

Serjeant at arms sent after a defendant, who secreted liimself from the 
messenger. Sambroke v. Ekins, Dick. 68. 

7. Sequestration. 

1. Grounds of. 

Defendant in contempt for not producing deeds ; sequestration against 
him. Trigg v. Trigg, Dick. 326. 

2. Form of order for. 

Copy of order of sequestration. Pope v. Ward, 1 Cox, 194. 

3. Amendment of order for. 

Mistake, in title of order for sequestration by omission of the words ‘‘ and 
others,” allowed to be rectified by amendment, inserting the words omitted. 
Lowten v. Colchester, 2 Mer. 395. 

4. Amendment of. 

Sequestration made out following the title of the order for the serjeant at 
arms, and the commission of rebellion, the titles of which were mistaken ; 
the mistake ordered to be rectified, llennet v. Button, Dick. 135. 

5. After a single distringas. 

Order of sequestration made upon the return to a single distringas^ issued 
under a decree for payment of costs. Such an order is only an order 7iisi 
in the first instance. Lowten v. Mayor of Colchester, 3 Mer. 543. Form 
of distringas regular ; being to appear and answer contempt merely ; (not 
ad comparendum et solvendum) but the cause for which it issued being speci- 
fied by indorsement. Ibid. Return “ issues, 40s.” also regular. Ibid. 

6. Services relative to. 

1. An order nisi^ for sequestration against a privileged person, may be 
served on the clerk in court of the defendant. Smallbrook v. Lord Donegal, 
3 Anst. 647. 

2. Service of an order of sequestration, nisi, upon the clerk in court, 
good ; the plaintiff having tried in vain to serve it personally. Marquis of 
Lothian v. Garforth, 5 Ves. 113. 

3. But in ordinary cases, service of a writ of execution upon the clerk in 
court, will not be good. Ellison v, Pickering, 8 Ves. 319. 

4. An order having been made against the defendant for a sequestration 
for non-performance of the decree, an application was made to discharge 
the order for irregularity, the defendant by his affidavit positively denying 
that he had been served with the order nisi. The court would not discharge 
the order, but stayed the sequestration for a fortnight, to give the defendant 
an opportunity of complying with the directions of the decree, by executing 
certain deeds, &c. Shuttlcw'orth v. Lord Lonsdale, 2 Cox, 47. 

7. Against choses in action. 

1. Once it was a qucerc, whether a court of equity will give any relief to 
a judgment-creditor as against the money of the debtor in the public funds.. 
Dundas v. Dutens, 2 Cox, 235. 

2. But it is now settled that it will not. McCarthy v. Goold, 1 B. & B. 
387. 390. 

3. So dividends of bank stock, being choses in action, cannot be seques- 
'tered. Ibid. 387. 

4. Hence the rule, that stock is not liable to the payment of debts during 
the lif^bf the proprietor, in any waj^, except under a commission, of bank- 
tuptcy* 15 Ves. 577*. 

5. Or 
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5. Or by his own specific charge. ^ 

6. Though standing in a trustee's name. Grogan v. Cooke, 2 & 

Beatty, 233. 

7. And debts are in the same predicament. Ibid. 

8. Difference in the effect of a sequestration, between rents payable by 
tenants, and funded property. 1 B. & B. 390. 

8. Against a pension or salary* 

1. Sequestration lies against a pension to A. and his assigns, payable at 
the treasury, when in the hands of the assignee# McCarthy v. Goold, 1 Ball 
& Beatty, 387. 

2. But, a salary to an equerry to one of the royal family, is not a subject 
of sequestration. Fenton v. Lowther, 1 Cox, 315. 

9. Against an equity of redemption* 

An equity of redemption cannot be taken in execution, under the statute 
of frauds. Lyster v. Dolland, 3 B. C. C. 478. ; 1 Ves. jun. 431. 

10. Against trusUmoney* 

Money in the hands of a trustee cannot be affected by legal execution, 
nor can equity interfere. Cailland v. Estwick, 2 Anst. 381. 

11. Execution of, on mesne process, or on decree pro cotfesso* 

1. Goods sequestered on mesne process, cannot be sold. Hales v. Shafto, 
3 B. C. C. 72. ; 2 Cox, 224. ; 1 Ves. jun. 86. ; Knight v. Young, 2 V. & B. 
184. 

2. Otherwise than to pay the costs of the contempt to be taxed. Hales v. 
Shafto, Dick. 711. 

3. Bill stating a sequestration for want of an answer, prayed a discovery 
and account of all money or other property of the defendant in the original 
cause in the hand of the defendants, who were bankers, at the time of ser- 
vice of the sequestration, or since. Upon demurrer as to the money, and 
answer as to the rest of the bill, the lord chancellor determined against the 
demurrer upon the form, considering it overruled by the answer, and would 
not in that stage of the cause decide the two points : 1st, whether a seques- 
tration upon mesne process can be executed farther than to pay the ex- 
pences : 2dly, whether a chose in action is liable to sequestration. Sim- 
monds v. Lord Kinnaird, 4 Ves. 735. 

4. When it is for non-payment of money, the sequestrators may be order- 
ed to sell. Cavil v. Smith, 3 B. C. C. 362. 

5. And the court will sell perishable commodities, rents paid in kind, or 
the natural produce of a farm, under a sequestration. 3 Ves. 23. 

6. Hence, generally speaking, the executing of a sequestration on mesne 
process is improper ; and this, though the bill were decreed to be taken pro 
confessoy and the sequestrators decreed to account ; costs were reserved 
generally. Heather v. Waterman, Dick. 335. ; Vaughan v. Williams, Dick. 
354. 

7. Bill for an account taken pro confesso against surviving executor 
and devisee in trust ; and leasehold estates taken under a sequestration for 
want of an answer : the court would not order the sequestrators to sell ; but 
directed them to apply the profits. The court also ordered the dividends 
of money in the bank on the testator’s account, to be paid under the will; but 
could not order the hank to transfer before the act 36 Geo. 3. c. 90. 
Shaw. v. Wright, 3 Ves. 22. 

12. Motion for sale under* 

Motion to sell furniture under a sequestration fok not performing the de- 
creci must be on notice. Mitchell v. Draper, 9 Ves. 208. 

M 4 13. Salt 
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13. Sale of leasehold under. 

Sequestrators ordered to sell a leasehold estate. Sutton v. Stone, Dick. 
107. 

14. Authority of commissioners under ^ to break doors. 

It appears that commissioners under a writ of sequestration have autho- 
rity to break open doors in discharge of their office, by comparison with 
the proceeding under a commission of rebellion. Lowten v. Colchester, 
2 Mer. 395. 

15. Authority of commissioners under ^ to seize payers, 

Queere, as to the authority of commissioners, under a warrant of seques- 
tration, to seize books and papers, &c. belonging to a corporation. Ibid. 

16. Attornment to sequestrators, 

1. Tenants ordered to attorn to sequestrators under a sequestration for a 
a duty. Wood v. Adams, Dick. 576. 

2. Tenants ordered to attorn to sequestrators in mesne process ; but which 
his lordship afterwards would not enforce. Rowley v. Ridley, Dick. 622. 

17. Lease by sequestrators. 

Applications to empower sequestrators in mesne process to grant leases, 
refused. Bray v. Hooker, Dick. 638. 

18. Allovoance to sequestrators. 

Exceptions taken by sequestrators ; for that the master had not allowed 
them 6^. Sd, a day. They were allowed one shilling a day each. Prentice 
V. Prentice, Dick. 388. 

19. Contempt in relation to, 

r Contempt to disturb sequestrators in possession. If the sequestration is 
executed, a judgment-creditor, though prior, can only claim to be examined 
pro inieresse suo : if not executed, he may take execution, 9 Ves. 336. 

20. Discharge of in part. 

Where sequestration as to real estate was discharged, but not as to per- 
sonal estate, Hyde v. Greenhill, Dick. 106, 

21. Discharge of by appointing a receiver. 

Appointment of a receiver in the place of the sequestrator's, discharges the 
sequestration. Shaw v. Wright, 3 Ves. 22. 

22. Abatement of by plaintiff's death. 

Sequestration against a defendant on mesne process, abates on the death 
of the plaintiff, but is revived with the suit. Hyde v. Forster, Dick. 132. 

23. Against a stranger, 

A receiver having been appointed, with the usual directions for the ten- 
ants to attorn, and a tenant having been served with a writ of execution of 
the order, and arrested upon an attachment, and turned over to the Fleet, 
sequestration refused. Attorney-general v. Tancred, Dick. 798. 

24. Against a prisoner, 

1. Sequestration for not performing the decree upon the return to an 
attachment, that the defendant was in custody of the warden of the Fleet. 
Errington v. Ward, 8 Ves. 314, 

2. But it only goes, where the defendant is in custody of the warden of 
the Fleet, not where of a sheriff. Markham v, Wilkinson, 2 Anst. 579. 

25, Against a peer or member, 

A s^uestration nisi against a peer, or member of parliament, for want 
of his answer; if he answer, and the answer be reported. Jjisuffie>QDt, 

plaintiff 
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plaintiff must move again for a sequestration nisu Rashleigh v. BuUer, 
Dick. 152. 

26. For ivant of an anstoer. 

Sequestration for want of answer to be obtained only upon an order nisi; 
not absolute in the first instance. Bernal v. Marquis of Donegal^ H Ves. 43. 

27. Against an officer of the court. 

The reasons for suing out sequestration against a defendant, who is one 
of the sworn clerks of the court, for not putting in his answ er, instead of 
applying first, as was formerly the practice, for an order to suspend him. 
Corbyn v. Birch, Dick. 635. 

8. Distringas. 

Suhpcena to compel relators to pay a sum of money, on non-payment, a 
distringas issued. Attorney-general v. Waters, Dick. 73. 

9. Commitment for contempt. 

1. For the purpose of commitment under a short order to pay money, the 
person serving the order must have authority to receive the money. Wil- 
kins V. Stevens, 19 Ves. 117. 

2. The practice of personal service, as a foundation for process of con- 
tempt, dispensed with under circumstances ; a party declaring, he would not 
execute an order, and absconding to avoid it. De Manneville v. De Man- 
neville, 12 Ves. 203. 

3. Motion to commit upon a fourth insufficient answer, refused ; the plain- 
tiff not having a report of the insufficiency of such fourth answer, though the 
defendant had filed a fifth answer. Const v. Ebers, Cooper, 262. 

4. Master having made his report of what was due from tenant for rent, 
on affidavit of service of the report, and of demand, and non-payment of the 
rent; tenant ordered to stand committed. Manly v. Eyton, Dick. 183. 

5. Defendant in contempt ordered to be committed ; but not being to be 
found, a sequestration issued ; the sequestrators having returned nuUa bona 
liberty was given to execute the warrant of commitment. Deardan v. Halsey, 
Dick, 31. 

6. Commitment for breach of franchise. Ex parte Carpenter, Dick. 334. 

7. The court will commit a party guilty of an act of violence in the re- 
gister’s office, as a contempt. Ex parte Burrows, 8 Ves. 535. 

10. Habeas Corpus. 

1 . 2 0 found an attachment. 

Order that defendant, a prisoner in Newgate, under sentence for forgery, 
being brought up for want of answer, should be turned over to the Fleet, 
and then carried back to Newgate, with his cause. Moss v. Brown, 1 Ves. 
Si Beam. 78. 

2. To found a sequestration, 

1. A party to a suit in contempt and in custody, must be turned over to 
the prison of the Fleet, before a sequestration can issue against him. Kinsey 
V. Yardley, Dick. 265. 

2. A defendant, a prisoner in the king’s bench prison, under a criminal 
prosecution, brought up by habeas corpus y and turned over to the prison of 
the Fleet, pro forma y (to ground an order for a sequestration), and from 
thence carried back to the king’s bench, with his cause ; and immediately 
a sequestration moved for and granted. Bowes v. Countess of Strathmore, 
Dick. 711. 

3. To charge a prisoner y in execution for a crimey uoith a contempt, 

1. A party being in Newgate, under a criminal sentence, cannot be brought 
up upder a writ in mesne process for the purpose of charging him ; the leav- 
ing of such writ with the sheriff sufficiently charging him. Johnson v. Aylef^ 

. . . . - 2. De- 
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2. Defendant in confinement under sentence for felony, cannot be brought 
up by habeas corpus, upon an attachment for want of an answer. Rogers v. 
Kirkpatrick, 3 Ves. 4*71. 573. 

3. Defendant, in Newgate, under a criminal sentence, having been brought 
up by habeas corpus, for not putting in his answer, and remanded to New- 
gate ; as to the farther proceeding, queerer Lloyd v. Passingham, 15 Ves. 
179. 

4. For a party committed for marrying a uoard of court* 

A prisoner in the Marshalsea for debt, being ordered to stand committed 
for marrying a ward of the court, an habeas corpus cum causis issued, di- 
rected to the marshal to bring him to the bar of the court. Brandon v. 
Knight, Dick. 160. 

5. Officer^ duty on receiving the ivriU 

Habeas corpus directed to high bailiff of West Riding of Yorkshire to bring 
defendant into court to answer his contempt ; after receiving such writ, the 
high bailiff discharges defendant under an insolvent act. High bailiff guilty 
of a contempt. Kendal v. Baron, Dick. 89. 

1 1 • Taking bill pro confesso. 

1. Whether cause must be set dovon in order to* 

Where there is only one defendant, after all the process of contempt for 
want of an answer, the bill may be ordered to be taken pro confesso upon 
motion. Seagrave v. Edwards, 3 Ves. 372. 

2. Removal of dfendant to the prison of the court* 

Defendant having been removed by habeas corpus from the King’s Bench 

to the Fleet prison, for contempt in not putting in his answer, and having 
procured himself to be afterwards re-committed to the King’s Bench, in 
order to prevent an alias pluries ; ordered, that the bill should be taken 
pro confesso, against him, in default of his putting in his answer by the time 
at which an alias pluries might have issued. Sturges v. Brown, 2 Mer.511 ; 
Pendergrast v, Sauberque, Dick. 535. 

3. Affidavit of defendant's having been in England* 

The master of the rolls refused to make an order under the statute of 
5 Geo. 2. c. 2. for the purpose of having the bill taken pro confesso, without 
an affidavit, according to the eighth section, that defendant had been in 
England within two years before the subpoena issued. Neale v. Norris, 
5 Ves. 1 . ; Bishop of Winchester v. Beavor, 5 Ves. 113. 

4. Affidavit of defendant's absconding* 

1. A bill cannot be taken pro confesso under stat.5 Geo. 2. c. 15. without 
an affidavit of the defendant’s absconding to avoid process. Short v. Downer, 
2 Cox, 84. 

2. The defendant had left the kingdom two years preceding the filing of 
the bill ; upon an affidavit that the defendant continued abroad, as plaintiff 
believed, to elude justice, the defendant ordered to appear under 5 Geo. 2. 
Mason V. Polier, Dick. 401. 

5. In relation to siat. 5 Geo* 2. 

1. If the suit abates, and the defendant (though a defendant in the ori- 
ginal cause) absconds to avoid being served, the stat. of 5 Geo. 2. c. 25. must 
be pursued as if he had been a new defendant. James v. Dore, Dick. 63. 

2. Defendant served with a subpoena to appear ; but nof appearing, an 
attachment issued against him for his contempt, and on his absconding to 
avoid being attached, the court ordered him to appear by a certain day, 
under^the act 5 Geo. 2. to render process effectual against persons wi^ 
abscond, &c. Goddard v« Pritchard, Dick. 662. 

3. Defendant being outlawed, motion, that he might appear within a li- 

mited 
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mited time upon the equity of stat. 5 Geo. 2. c. 25. granted, though he had 
not been in the kingdom for two years before the subpoena. Clarke Vi. 
Wright, ^2 Ves. 188. 

4. Tlie stat. 7 Geo. 2. c. 14. enabling plaintiif to proceed when defen- 
dant refuse to appear, does not apply to defendant labouring under incom- 
petency, as idiotcy, &c. 2 Sch. & Lef. 292. 

6. After subpoena served. 

The process directed by the 5 Geo. 2. c. 25. in order to the bill being 
taken pro confesso^ shall issue, notwithstanding a subpoena has been served- 
1 B. C. C. 388. 

7. On avoiding the service (f subsequent process. 

The stat. of 5 Geo. 2. for taking bills pro confesso against defendants, 
extends as well to cases where the party has been served with the former, 
but hath avoided the subsequent process, as to cases where it has been 
impossible to serve the party with any process at all. Mawer v. Mawer, 

1 Cox, 104. 

Fill of revivor. 

\. Statute of 5 Geo. 2. to render process effectual, &c. extends to bills 
of revivor. Attorney-general v. Smith, Dick, 135. 

2. Hence, where the defendant has appeared to, and answered the original 
bill, if he cannot be found to be served with a subpoena to answer the bill of 
revivor, plaintiff must proceed under the act 5 Geo. 2. to have the bill taken 
pro confesso. Henderson v. Meggs, 2 B. C. C. 127. 

9. Supplemental bill. 

Supplemental bill decreed to be taken pro confesso. Rees v. Mansell, 
Dick. 293. 

10. Amended hill. 

1. Bill having been amended, cannot be taken pro confesso^ as to the 
matter of the aiuendment. Bacon v. Griffith, Dick. 473. 

2. Though may be taken pro confesso generally. Bacon v. Griffith, 
4 Ves. 619. 

3. Where the bill is amended after answer, if the amendment bill is not 
answered, the plaintiff is entitled to a decree that the bill be taken pro con- 
fesso generally. Jopling v. Stuart, 4 Ves. 619. 

1 1 . For xmnt of a better ansvoer. 

Bill decreed to be taken pro coifessoy upon a sequestration, for want of a 
better answer, the first having, on exceptions to part of it, been reported 
insufficient. Turner v. Turner, Dick. 316. 

1 2. Against one of several defendants. 

Bill taken confesso against one defendant, and complete decree against 
the others. Earl of Litchfteld v. Roberts, Dick. 59. 

13. Against a prisoner in custody for a crime. 

The process to obtain a decree pro cotfesso^ not applied to a prisoner in 
Newgate under a criminal sentence ; who, if brought up by habeas corpus, 
must be remanded immediately ; and cannot, as in a civil case, be turned 
over to the Fleet cum causa, subject to the further process by alias habeas 
corpus, &c. Moss v. Brown, 1 Ves. & Beam. 30^. 

14. Against a member of parliament. 

1. Member of parliament refusing to enter an appearance, the court ap- 
pointed a clerk in court, to enter an appearance for him under stat. 45 
Geo. 3. c. 24. s. 3. Read v. Philips, 16 Ves. 436. 

2. The authority to take the bill pro confesso, against a defendant having 
privilege of parliament, standing out process of contempt, under statute 

45 Geo. 
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45 Geo* 3. c. 124. s. 5., was held, in this case, to be confined to bills for dis* 
covery only. Jones v. Davies, 17 Ves. jun. 368. 

3. But in this, the contrary was determined, and that a bill against a 
member of parliament, praying relief, may be taken pro confessoy the act 
not being confined to bills of discovery only. Logan v. Grant, 1 Mad. 626. 
15. Order fory hovo prevented. 

To prevent a decree, pro conjessoy the defendant should have, not only 
an answer upon the file, but also a receipt for the costs. The answer being 
actually filed without payment or tender of the costs, the defendant was re- 
manded, to give an opportunity of moving to take it off the file for irregula- 
rity ; but, the plaintiff having taken an office copy of the answer, that course 
failed. Sidgier v. Tyte, 1 1 Ves. 202. 

16. Order fory koto discharged. 

1. After an order that a bill be taken pro confossoy merely putting in an 
answer is not sufficient to set aside tne order. Williams v. Thompson, 
2 B. C. C. 279. 

2. Bill having been taken pro confessoy under the act, the defendant al- 
lowed to put in his answer, and bring on the cause to be heard on terms. 
Bishop of Rochester Knapp, Dick. 70. 

3. Upon a motion to discharge an order to take the hill pro confosso on 
payment of costs and an offer to put in an answer, the court required to see 
what answer they proposed to put in. Whether the application for leave to 
answer, queer e. 11 Ves. 77. 

4. An order having been obtained by plaintiffs, that the clerk in court 
might attend at the hearing of the cause, with the record of the bill, to 
have it taken pro confosso against one of the defendants (the others having 
put in their answers, which had been replied to), this defendant afterwards 
put in his answer, and thereupon moved to discharge this order. The court 
would not discharge the order on motion, but reserved the consideration of 
the matter to the hearing. Williams v. Thompson, 1 Cox, 413. 

12. Taking information 

Upon insufoiciency of anstoer. 

Information decreed to be taken confosso upon two insufficient answers. 
Attornfey-general v. Young, 3 Ves. 209. 

13. Course upon a writ being improvidently issued. 

Writ improvidently issued, if within the control of the court (either as 
not having gone out of the custody of the officer, or as having been re- 
turned) shall be quashed ; if beyond its control, it shall be superseded. Lessee 
of Lawlor v. Murray j 1 Sch. & Lef. 75. 

III. |0fofceiiuig0 Iip iiefcnliaut prebioii^ to, anli tfie molie of 
))umng in, gio Oefnur. 

1. Appearance. 

1. fVho are hound to appear. 

Application for an order to direct the Attorney-general, as such, to appear 
to the bill, refused. Barclay v. Russell, Dick. 729. 

2. Time of appearance. 

Order for defendant to appear to bill under special circumstances, enlarged 
for three months. Wilkinson v. Coker, Dick. 74. 

3. Compulsory. 

Member of parliament refusing to enter an appearance ; the court ap^ 

pointed 
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pointed a clerk in court to enter an appearance for him under Btatute 45 
Geo. 3. c. 24. s. 3. Reed v. Philips, 16 Ves. 436. Vide supra, 2. 11. 

2. Reference of bill for scandal and impertinence. 

1. Who may refer. 

A defendant to a bill, though not served with process, may appear 
gratis, and refer it for impertinence. Fell v. Christ's College, Cambridge, 

2 B. C. C. 279. 

2. Nature of the motion for. 

Motion of course to refer a bill or answer for impertinence or scandal. 
18 Ves. jun. 223. 

3. After an order for time. 

When a defendant has obtained an order for time to answer, he cannot 
refer the bill for impertinence ; but scandal may be referred at any time. 
Farrer v. Farrer, Dick. 173. ; Anon. 1 Ves. jun. 656. 

3. Demurrer. 

1. Time (f putting hi. 

1. Demurrer may be filed any time before process for contempt. East 
India Company v. Henchman, 3 B. C. C. 372. 

2. A demurrer may be put iii after the time for answering it is out, pro- 
vided a process of contempt has not issued against the defendant. Sowerby 
V. Warder, 2 Cox, 268. 

3. Demurrer allowed after a sequestration. Harvey v. Matthew, Dick. 30. 

2. After an order for time. 

1. Defendant cannot demur, having obtained an order for time to answer 
only. Penn v. Lord Baltimore, Dick. 273.; Kenrich v. Clayton, Dick. 685. 

2. And if he does, the demurrer may be taken off the file. Dyson v. Ben- 
son, Cooper, 110. 

‘ 3. Though if coupled with an answer, it could not, it was considered, be 
taken off the file ; but was ordered to be expunged or overruled, Taylor 
v. Milner, 10 Ves. 444. 

4. Yet was a demurrer and answer filed by a defendant attached for want 
of an answer, after orders for time to plead, answer or demur, not demur- 
ring alone, ordered to be taken off the file. Curzon v. Cecil Baron de la 
Zouch, Swanst. 185. 

5. After time obtained to answer, a motion will not be granted for leave 
to demur, unless under special circumstances, as surprise ; merits only, not 
being a sufficient ground for the application. Bruce v. Allen, 1 Mad. 556. ; 
Taylor v. Milner, 10 Ves. 444. 

^ 6. Order for time to plead, answer or demur, must be on condition of not 
demurring alone ; and the mere denial of combination is not an answer within 
that condition. 1 0 Ves. 447- 

3. After an attachment for •want of an answer. 

After an attachment for want of an answer, the defendant can only an- 
swer, not demur as well. Broughton v. Jones, 3 Mad. 42. 

4. After an injunction upon a dedimus. 

Defendant to an injunction bill, having suffered the injunction to go against 
him on a dedimus^ the time for answering being expired, although not under 
an order for time, nor in contempt, queere^ whether he may demur alone ; 
and it seems that he cannot be allowed to do so. Edmonds v. Savery, 

3 Mer. 304. 

5. Allowance of to save time. 

It being agreed by both parties, that the hearing and determining the 

demurrer 
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demurrer in this cause would take the whole term ; and each side being de- 
termined to carry it afterwards to the house of lords, the lords commis- 
sioners allowed the demurrer, without giving any opinion, Whittington v. 
Attorney-general, Dick. 616. 

6. Reforming informality in. 

A demurrer overruled for informality, but good in substance, taken off 
the file, with liberty for the defendant to demur again as he shall be advised, 
on payment of costs. 2 Sch. & Lef. 499. 

7. Witkdravoing of. 

Order for defendants to be at liberty to withdraw a demurrer, set down 
to be argued on payment of costs to be taxed. Downes v. the Etist India 
Company, 6 Ves. 586. 

4. Plea. 

1 • Afer an order for time* 

1. Plea, filed under an order for time to answer, regular. De Minckwitz 
V. Eldney, 16 Ves. 355. 

2. Defendant in contempt, and being arrested, gives his bail bond, and 
puts in a plea ; the plea is discharged for irregularity. Newton v. Dent, 
Dick. 234. 

2. To amended bill. 

1. Plea to the whole of an amended bill after answer to the first bill. 
Gambier v- Leheup, Dick. 44. 

2. Motion to take off the file for irregularity, a plea to a bill amended 
under the usual order, after exceptions allowed, refused ; as a case for a 
plea may arise either from the amendments themselves, or from their effect 
upon the original part of the bill. Ritchie v. Aylwjm, 15 Ves. 79. 

3. Amended bill is out of court by allowance of plea posterior to the date 
of the bill ; otherwise, if prior. 1 Ves. 448. 

4. Original bill is to be first answered ; but, if after a cross bill filed, the 
plaintiff in the original bill amend it in matters material, he loses his priority. 
Long v. Burton, Dick, 82. 

5. Plaintiff’ in original bill loses his priority of suit, and his right to have 
an answer in the original bill, before he is called upon to answer the cross 
bill, by amending the original bill, although such amendment be after tlie 
order for time to answer cross bill, until after answer to original bill. John- 
son V. Freer, 2 Cox, 371. 

6. The plaintiff in an original bill, by amending the same after a cross 
bill filed, loses his right to an answer before he answers the cross bill ; but, 
in order to stay proceedings in the original bill, until an answer is put into 
the cross bill, an order must be obtained to stay such proceedings. Noel v. 
King, 2 Mad. 392. 

' 3. Entry of. 

Plea must be set down within eight days. Jordon v. Sawkins, 3 B. C.C. 372. 

4. Setting do'wn of for argument. 

Every plea ought to be set down for argument by the defendant. Chap- 
man y. Lansdown, 2 Anst. 554. 


5. Dfendanfs default on its being called on. 


Where the defendant sets down a plea, and, upon its being called on, does 
not appear, the plea will, upon affidavit of the plaintiff* having been served 
with an order to set down the plea, be overruled ; and if no such affidavit is 
produced, the plea will be struck out of the paper. Mazareddo v. Maitland, 
2 Mad. 38. 

6. Allousance of. 


After plea set down, order obtained of course by plaintiff to amend the 

bill, 
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bill, and served on defendant : plaintiff not appearing^ when the plea came 
on to be argued, it was allowed of course, with costs. Jennings v Pearce, 

1 Ves. 4?4?7. 

7. Found false* 

On a plea found false, the plaintiff is entitled to a decree ; and if dis« 
covery is necessary, to examine defendant on interrogatories. 2 Ves. 8c 
Beam. 158. 

8. Restoration of tifler being stmch out> 

Plea struck out, refused to be restored to the paper, unless on an affi- 
davit accounting for the party not being prepared. Mazareddo v. Maitland, 

2 Mad. 88. 

5. Answer. 

1. Pefendants oath and signature* 

1. Order, on plaintiff's motion, that defendant shall be at liberty to put in 
his answer without oath or signature, of course, if defendant is in this 
country ; if abroad, his consent required. Codner v. Hersey, 18 Ves. jun. 468. 

2. Answer of a mere trustee, without interest, in a state of incapacity, 
not to be taken without oath and signature. The proper course is to have a 
guardian appointed. Wilson v. Grace, 14? Ves. 172. 

3. Under special circumstances, and by consent, the six clerk was directed 
to receive the answer to a bill of foreclosure, though not signed by the de« 
fendant. — — •v. Lake, 6 Ves. 171. 

2. By peeress upon honour* 

Peeress answering peers upon honour, in exactly the same situation as 
another defendant answering on oath. Gilpin v. Lady Southampton, 18 Ves. 
jun. 469. 

3. Counsel's signature* 

1. Answer (taken in town), not to be hied without the signature of coun- 
sel. 2 V. & B. 358. 

2. Yet where the counsel’s name to an answer has been forged, the court 
will not take the answer off the hie, if an innocent plaintiff is likely to suffer 
by it. Bull v. Griffin, 2 Anst. 563. 

4. Supplemental* 

1. The court will not allow an answer to be taken off the file for the pur- 
pose of amending a clerical error ; but will permit a supplemental answer to 
be put in. Ridley v. Obee, Wightw. 32. 

2. Instances of permitting and refusing amendment by supplemental 
answer. 1 Ves. & Beam. 150. 

3. Second answer may be put in pending exceptions to the first. Knox 
v. Symmonds, 1 Ves. 87. 

4. And at any time before the oj’der to amend, d:c., even the moment ex- 
ceptions are taken. 1 Ves. 88. 

5. In the exchequer, however, pending exceptions to an answer, a fur- 
ther answer cannot be filed until those exceptions are argued and disposed 
of. Such tender of further answer is a submission to the exceptions, and 
the injunction may be moved for after such an offer, as of course. Edwards 
V. Johnson and another, 1 Price, 203. 

5. Re^axjoearing and re^attesting of after amendment* 

An amendment in the title of an answer being necessary, viz. instead of 

the farther answer to the original amended bill," intitling it the farther 
answer to the original bill, and the answer to the amended bill the answer 
so amended, must in the case of a peer, be again attested upon honour ; asi 

in 



176 CHANCERY PRACTICE. [Chancery 

in the case of a common defendant it must be re-sworn. Peacock r. the 
Duke of Bedford^ 1 Yes. 6c Beam. 186. 

7. To amended bill* 

1. Where a bill is amended after answer, by adding a defendant, the ori- 
ginal defendant cannot answer the amended bill, nor have any order for time 
to answer. Gill v. Mathews, 3 Anst. 879. 

2. The time allowed defendant to answer amendments in a bill, is eig:ht 
days, or he must within that period apply for further time. But, on a special 
application, to be allowed to answer an amended bill, even after the plaintiff 
has replied and called on defendant to join in commission, the court will per- 
mit it, on condition of filing such further answer, and joining in commission 
immediately. Church v. Legeyt, 2 Price, 45. 

3. Plea. The plaintiff arnended the bill, paying costs. The amended 
bill not within the general order 23d January 1794; and the defendant 
therefore entitled to the same time to answer as upon an original bill. 
Spencer V. Bryan, 9 Yes. 231. 

, 4. If an answer be reported insufficient, and the plaintiff obtain an order 
to amend, and that the defendant may answer the amendments and excep- 
tions at the same time, unless he serve the order before the defendant 
answers, the defendant may answ 4 !r the exceptions only. Bethuen v. Bate- 
man, Dick 296. 

5. After motion to amend the bill, and that amendments and ex- 
ceptions shall be answered together, if the exceptions are answered before 
the order is drawn up, it is regular. 11 Yes. 578. 

6. Exceptions being allowed tg an answer in an injunction cause, plaintiff* 
obtained an order to be at liberty to amend, and that the defendant might 
answer the exceptions and amendments at the same time ^ if the answer to 
the exceptions be filed any time before the order to amend, &c. is served, 
the order must be discharged. Paty v. Simpson, 2 Cox, 392. 

7. Order for the plaintiff to amend his bill, amending the defendant’s copy, 
and requiring no farther answer from the defendant ; which plaintiff did 
accordingly ; the amendment is in issue. Bagshaw v. Batson, Dick. 113. 

7. Commission for^ by defendant in custody, 

A motion may be made, without consent, by a defendant in custody, upon 
an attachment for want of an answer, for a commission to take his answer, 
&c. Mainwaring v. Wilding, 3 Mad. 41. 

8. Messenger s oath. 

Answer taken by commission abroad, ordered to be filed without the 
usual oath of the messenger, under the circumstances that it had been 
opened by the defendant’s solicitor, and afterwards read in the presence of 
the plaintiff, upon affidavits of the messenger, &c. identifying it, and ac- 
counting for its being opened, as the effect of accident : the farther irregu- 
larity being cured by the consent. Cox v. Newman, 2 Yes. 8c Beam. 168. 

9. Time of. 

In a bill against executors, the plaintiff having stated two promissory notes 
of the same date, one for 15,000/. sterling, the other for 15,0(X)/. French louis, 
given by the testator for securing a sum of 15,900/. on an affidavit by one of 
the executors, that he had inspected the first note, and observed on the face 
of it circumstances tending to impeach its authenticity ; that he was informed, 
and believed, that the second note had been produced by the plaintiff for 
payment in a foreign country ; and that he was advised, and believed, that 
it w’a^hecessary in order that his answer might fully meet the case, that he 
should, before answer, have inspectiem of the second note ; it was ordered, 
^t the defendants sliould not be compelled to answer, till a fortnight after 
^17 produc- 
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production of the second note. The Princess of Wales v, the Earl of Liver- 
pool, Swanst. 114. 

10. Extension of time for^ h<m obtained. 

1. Where more than the usual time for answering is necessary, the proper 
course is to apply on affidavit ; not to put in a short evasive answer, tor the 
purpose of gaining time. Tomkins v. Lethbridge, 9 Ves. 178. 

2. Illness an exception to the rule, that an application for time to answer 

upon special grounds must be made, in the first instance, before the usual 
orders obtained. v. Riddle, 19 Ves. 112. 

1 1. Special order for time in the first instance. ‘ 

1. Special order, upon circumstances, for time to answer without first ob- 
taining the usual order. Norris v. Kennedy, 12 Ves. 66. 

2. In a case of doubtful practice, farther time to answer allowed on terms. 
Boehm v. De Tasset, Ves. & Beam. 324. 

3. Where the plaintiff, by an amended bill, required the defendant to 
answer as to certain farts, upon the inspection of papers stated to be left by 
the plaintiff in the hands of his clerk in court, the defendant having obtained 
one order for time, was allowed, on affidavit, that the papers were not left 
for inspection till some time after that order obtained, as much time in ad- 
dition, without prejudice to the usual order on a second application, after 
that additional time was expired. Farnsworth v. Yeomans, 2 Mer. 142. 

12. Service of the petition for time for. 

A copy of the petition, upon which time has been obtained, must be served 
upon the plaintiff to prevent an attachment. Newcombe v. Rawlings, 
3 Mad. 246, 

13, Usual orders for time for. 

1. After a demurrer overruled, time to answer can be obtained only on a 
special application. Curzon v. De la Zouch, Swanst. 194. 

2. After a motion for a month’s time, after cross-bill answered, to an- 
swer original bill, and the cross-bill is answered, and a month expired, a 
motion cannot be made, as of course, for further time to answer the original 
bill. Noel V. King, 3 Mad. 183. 

3. A defendant who instituted the suit as the plaintiffs solicitor, after 
several years, not having put in an answer, ordered to answer within a week, 
Mootham v. Hale, 3 Ves. & Beam. 92. 

14. Construction of the general order of 23</ January 1794, relative to time 
for, in the case of a peer. 

1, Construction of the general order 23d January 1794, in the case of a 
peer, defendant ; that in the cases specified, upon application for time to 
answer, the defendant shall enter his appearance, and undertake, that, if the 
answer is not pul in, a sequestration sljail go, i. e. a sequestration absolute. 
Gregor v. Lord Arundel, 3 Ves. 87* 

2. Construction of the general order 23d January 1794. Defendant, 
after exceptions allowed, not having previously come under terms, is entitled 
of course to one order for-time: the general order not attaching before the 
second application for time to answer an amended bill, or after exceptions 
allowed. Wells v. Powell, 17 Ves. jun. 113. 

15. Duration of an order for time for. 

1. The court condemned the practice of allowing as much time of course, 
after an insufficient answer as on the original answer ; also as to the costs 
of attachments ; and proposed a remedy by order. Anon. 2 Ves. 270. » 

2. At the rolls, after insufficient answer, an order for time is obtained on 
petition; and defendant never gets as much as for the original answer. 
2 Ves. 270. 

VoL. VIIL 
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3. After two answers reported insufficient, the defendant is not entitled 
to six weeks’ time to answer. Gregor v. Lord Arundel, 6 Ves. 144'. 

16. Order for time for y vohen •precluded from. 

Defendant submitting to exceptions, is not entitled to further time under 
the general order 23d January 1794* ; having previously had three orders 
for time, consenting to serjeant at arms, as required by that order. Portier v. 
De la Cour, 8 Ves. 601. 

1 7. Order for time for, after submitting to a?istver exceptions. 

As to the practice of giving time to put in a further answer, after a sub- 
mission to answer exceptions. Kinkley v. Tomkinson, I Cox, 177. 

18. Order for time for, after exceptions allowed. 

. 1. As to orders for time to put in further answer, after exceptions allowed. 
Gordon v. Pitt, 4- B. C. C. 406. 

2. After exceptions are allowed, the defendant has eight days to answer, 
and may then have an order for three wxeks, to commence from the end of 
the eight days. Cowan v. Philips, 936. 

1 9. Order for time for, alteration of 

Order for time to answer, not corrected by extending it to the usual order 
for time to plead, answer or demur, not demurring alone. Philips v. Gibbons, 
1 Ves. & Beam. 181. 

20. Order for time for, what a compliance with, 

1. After time to answxr, a plea put in, held good. Roberts v. Harty, 
Dick. 554. 

2. Upon motion for time to answer, the defendant puts in a plea : it is a 
sufficient compliance with the order. Roberts v. Hartley, 1 B. C. C. 56. 

3. The putting in of a plea is a sufficient compliance with an order for 
time to answer. Ibid. 

4. But the plea appearing to be for delay, it w^as ordered to be argued the 
next day. Ibid. 

5. And being of a sentence of the admiralty court, which was recited in 
the bill, and tlierefore bringing no new matter before the court, it was over- 
ruled, Ibid. 

' 6. After a motion for time to answer, a demurrer to part (with an answer 
to part) was put in, and upon being referred to the master, he reported it 
regular ; exception to the report allowed. Keiirick v. Clayton, 2 B. C. C. 
214. Scctcs, of a plea, ibid. 

7. Demurrer and answer, after a peremptory order for three w eeks farther 
time to answ er, following an order for a month to plead, answer or demur, 
not demurring alone, ordered to be taken of the file. Mann v. King, 18 
Ves. jun. 297. 

8. An answer only denying combination, is not a compliance with an 
order for time to plead, answer or demur, but not to demur alone. Lee v. 
Pascoe, 1 B. C. C. 78. 

9. Upon an order to plead, answer, or demur, but not to demur alone, the 
defendant demurred, and answered only by denying combination ; the de- 
murrer was ordered to be taken off the file. Ibid. 

10. Mere denial of combination not a compliance with the terms of the 
order for time, not demurring alone. 2 Ves. & Beam, 123. 

21 . Priority between motion for time for, and an attachment, 

A motion for time to put in an answer, made on the same day th^t an at- 
tachment is sealed, is irregular ; the attachment being considered as sealed 
the fimt moment of the day upon w^hich it issues. Stephens v. Neale, 

1 Mad. 550. 


22 . 4 /: 
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22. After an order not to demur alone. 

An answer, though very insufficient, a satisfaction of the condition in the 
order not to demur alone. 9 Ves. 179. 

IV. of procerUing m mmlamtotp 

1. Motions and petitions. 

1. Distinction hetvaeen. 

Distinction between motion and petition, as applied to carry into effect 
decrees and orders. 13 VeS. 393. 

2. Subjects of. 

Where the bill seeks relief as well as discovery, the court will not, upon 
motion, aid the plaintiff in proceeding at law without the authority and con- 
trol of the court : any such proceeding must be under the authority and 
control of the court. Therefore in such a case the court would not on 
motion order, that an outstanding term should not be set up by the de- 
fendant against an ejectment brought by the plaintiff. Hylton v. Morgan, 
6 Ves. 294. 

3. Which the appropriate course. 

Decree on default setting aside a lease of a charity estate with covenant 
for perpetual renewal, and directing an account of the actual rent. Re- 
hearing permitted, on paying costs, not disturbing proceedings before, the 
master, to the draft of a report of what was due ; but the money not to be 
paid into court before the report made. Petition, not motion, the proper 
application. Attorney-general v. Brooke, 18 Ves. jun. 319. 

4. Motion ivhether the appropriate course. 

1. It is in equity very common to decide a question on motion, where all 
the facts appear upon the bill and answer, and there is nothing in dispute, 
but the law of the court. Revell v. Hussey, 2 B. & B. 286. 

2. Motion to discharge an order for a commission to examine witnesses on 
a master’s certificate, proper. Chaffen v. Wills, Dick. 377. 

3. After a decree, merely directing inquiries, such an order as could be 
had on farther directions, may by consent be made on motion ; as, in this 
instance, to dismiss the bill with costs. Anon. 11 Ves. 169. 

4. Court will not, upon motion, make an order that will decide on the 
merits of the cause. Like v. Beresford, 4 B. C. C. 366. 

5. The court will not order temporary bars to be waived on motion. Byrne 
V. Byrne, 2 Sch. & Lcf. 537. 

6. A special jurisdiction under an act of parliament must be strictly fol- 
lowed. Therefore, under the act preventing the necessity of a recovery by 
tenant in tail of land to be purchased, each party must petition. Baynes v. 
Baynes, 9 Ves, 462. 

7. Reference whether two suits are for the same matter, is obtained by 
plea in chancery, as in the exchequer ; not by motion. Murray v. Shadwell, 
17 Ves. jun. 353. 

8. Money not paid out of court on motion. 13 Ves. 394. 

9. Irregular to confirm reports as to maintenance on motion. 5 Ves. 199. 

10. One being in execution for costs, a demand of a higher nature, upon 
the plaintiff, arises to him as executor ; the court will not discharge him on 
motion. Holworthy v. Allen, 2 B. C. C. 17. 

11. After the death of a lunatic, a reference to ascertain his next of kin, 
in ordei: that money in the hands of the committee might be distributed, will 
not be granted on motion, though made on behalf of the committee. Ex 
parte Gilbert, 1 B. & B. 297. — Such reference will only be granted on bill, 
against the committee^ for an account of lunatic’s property. Ibid. 

N 2 5. Union 
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5. Unioyt of two subjects in one motion. 

An application for an injunction, and the appointment of a receiver 
should be made the subject of two successive niotions* Lawson v. Morgan, 
1 Price, 30^5. 

6. In relation to time. 

Notice of motion on Saturday must be given for Tuesday, not Monday. 
Maxwell v. Phillips, 6 Ves. 146. 

7. Postponement of motion. 

Motion not to be postponed, so as to affect the right to notice. Coffin v- 
Cooper, 11 Ves. 600. 

8. Form of motion to enforce payment of money. 

1. Where money has been ordered to be paid, the motion is, that the 

party shall pay it by a short day, or stand committed. Vickery v. , 

3 C. C. 372. 

2. Sequestration for non-payment of money, the first motion is nisi. 
Crawley v. Clarke, 3 B. C. C.373. 

^ 9. To consolidate causes. 

1 . Reference whether several tithe causes should be consolidated, not of 
course, before answer. Keighley v. Brown, 16 Ves. 344. 

2. Where a master reported that two suits were for the same matter, and 
that one of them was most for the benefit of infant parties, to be prosecuted, 
the court would not stop the other suit, unless upon payment of costs, 
and by consent, there being no decree in either cause. Mortimer v. West, 

1 W. C. C. 159. 

10. 7o examine a person pro interesse suo. 

1. Parties claiming a mortgage on estates sequestered, examined pro hy 
ieresse suo. Faw'cet v. Fothergill, Dick. 19 ; Bowles v. Parsons, Id. 142, (in 
the latter case a receiver having been appointed.) 

2. Upon a sequestration, a mortgagee must come to be examined pro in- 
teresse suo. 6 Ves. 288. 

3. Where the goods of a third person are seized by sequestrators, an order 
to examine pro interesse suo will be made. And if the goods taken are found 
to belong to the party so applying, a reference to ascertain his damages will 
be granted. Copeland v. Mape, 2 B. & B. 66. 

4. A. claiming a mortgage prior to the plaintiff^’s right, examined pro in- 
teresse suo, and his claim allowed. Cooper v. Thornton, Dick. 72. ; Hamlyn 
V. Lee, Id. 94. 

5. A person may be ordered to come in and be examined pro interesse 
suo, as well against a receiver as against sequestrators. Gomme v. West, 
Dick. 472. 

6. It is not the practice, when tenants have been dispossessed by an in- 
junction of lands, held by lease from the defendant prior to the institution 
of the suit, to which they were not parties, to permit them to be examined 
pro interesse suo, Dunne v. Farrell, 1 Ball & Beatty, 122. 

7. An order directing such examination was set aside, and the plaintiff 
directed to proceed by ejectment to recover the lands. Ibid. 

8. An order to examine pro interesse suo, is only made to ascertain pri- 
ority of incumbrances ; or when an interest is claimed in estates, in the pos- 
session of a receiver, or of sequestrators. Ibid. 124. 

9. The mode of proceeding on examinations pro interesse suo. Hunt v. 
Priest, Dick. 540. 

11. Counsel s privilege as to number of motions. 

Couti0tl can only make two motions each successively. Anon. 4 Frige, 

315. 


12. Mo- 
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12. Motions before lord chief haron. 

Motions to be made in causes pending^ before the lord chief baron, in 
the exercise of his sole and exclusive jurisdiction, must be made before his 
lordship when sitting alone only. 4 Price, 309. 

13. Petition •whether the appropriate course. 

1. The parties under commitment cannot be heard except on petition. 
Nicholson v. Squire, 16 Ves. 259. 

2. Money to be paid to parties, under a private act of parliament, on pe- 
tition ; lord chancellor would not order it to be paid to persons deriving title 
under them without a bill* King ex parte ^ 2 B. C. C. 158. 

3. Serjeant at arms directed to go against the defendant for want of his 
^ answer, on petition ; he having consented that the serjeant at arms should 

go, in case he did not answer. Countess of Londonderry v. Cornthwaitc, 
Dick. 285. 

4. Objections to interrogatories settled by the master must be taken by 
exceptions, not by petition, as an objection to the appointment of a receiver. 
Hughes V. Williams, 6 Ves. 459. 

5. No authority in bankruptcy on the petition of an equitable mortgagee 
by deposit of deeds, to order a sale of the estates, where there is a subse- 
quent mortgagee of the equity of redemption who objects and has not 
proved under the commission ; the proper remedy being by bill. Ex parte 
Topham, 1 Mad. 38. 

14. Service of petition upon an agent. 

Service of a petition to expunge a debt upon the agent of a foreign prin- 
cipal, who had exhibited the affidavit upon which it had been proved, allow- 
ed to be sufficient upon motion. Ex parte Dunlop, 3 Mad. 279. 

15. Dismissal of petition failing as to principal object. 

Petition failing as to the principal objects, dismissed generally. 17 Ves. 
jun. 376. 

2. Affidavits. 

1. Where and before whom sworn. 

1. Affidavits before a master extraordinary in Ireland, read in this court. 
Annesley v. Lord Anglesey, Dick. 905. 

2. Order that an affidavit should be sworn before a notary public at 
Amsterdam. Chicot v. Lequesne, Dick. 150. 

2. Time of filing. 

1. The rule of courts of law, that all affidavits shall be filed a certain time 
before the discussion : the practice of this court otherwise ; and preferred 
notwithstanding the inconvenience. 6 Ves. 432. 

2. No objection to a motion, that the affidavit was filed only the day 
before ; if it is an affidavit that cannot be answered ; as, that the plaintiff 

cannot go to trial with safety till the answer comes in. Jones v. \ 

8 Ves. 46. 

3. Made in one causCy used in another. 

Affidavit in one cause that defendant could not be found, not sufficient 
for an order to serve the clerk in court in another cause, though between 
the same parties. Lumbrozo v. White, Dick. 150. 

3. Notices. 

1. A notice for a given hour is satisfied by an attendance before the next, 
Knox V. Simmonds, 4 B. C. C. 433. 

2. Notice for Monday the 12th January, being the first seal before Hilary 

term, is good notice for the first seal, though held on Thursday the 15th 
January. Smith v. , Swanst. 10. 

N 3 
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3. Quare, whether affidavit of notice must state positively, that the per- 
son served acts as clerk in court ; or whether upon information and belief is 
sufficient. McCauley v. Collier, 1 Ves. 14*1. 

4. Interlocutory orders. 

1. Subjects of, 

1 . An order to acknowledge satisfaction on a statute. Ex mrte Duchess 
of Marlborough, Dick. 340. 

2. Order to acknowledge satisfaction on a statute staple. Ex parte Mun- 
day, Ibid. 373. 

3. Where money is directed by an act of parliament to be paid to the 
accountant-general, he is bound by the act to receive it, and the court will 
not make an order for that purpose. Anon. 1 Ves. 56. 

2. Conditional, 

In all cases where conditional orders are granted, if cause be not shewn 
on the motion-day next after the expiration of the time limited by such 
order, or a notice of shewing cause served (which is to be entered with the 
register,) the register shall give a certificate of no cause. Notices so entered 
to have precedence of all other motions save injunction-motions. 1 Sch. & 
Lef. 178. 

3. Order in nature of a decree. 

To make an order in the nature of a decree on an interlocutory applica- 
tion, it must be made by consent. Smith v. Lord Pomfret, Dick. 437. 

4. DraUiing up order (f preceding lord chancellory preparatory to re*hearing. 

Order of a preceding lord chancellor not to be re-heard upon minutes ; 
but must first be drawn up. Taylor v. Popham, 15 Ves. 72. 

5. Service (f. 

Service of a writ of execution of the order to join in a conveyance of 
lands sold under a decree on the husband, ordered to be good service on 
the wife. Clark v. Greenhill, Dick. 91. 

6. Loss of. 

Order lost, re-drawn, and entered nunc pro tunc, Williamson v. Henshaw, 
Dick. 129. 

7* Mode of enforcing obedience to, 

A purchaser may be committed for disobeying an order to pay in his 
money. Lansdown v. Elderton, 14 Ves. 152. 

8. Reference to master — preparatory to the institution of a suit. 

Institution of a suit on behalf of persons having a common interest, not 
directed on motion and affidavit, without a reference to the master whether 
it is for their benefit. Musgrave v. Medex, 3 Ves. & Beam. 167. 

9. Reference to master — before decree. 

Reference before decree confined to the case of title. Where there was 
a farther subject of dispute, under a claim of compensation, it was refused 

with costs. v. Skelton, 1 Ves. & Beam. 536. ; ( Vide in Vendor and 

Purchaser, I.) 

10. Reference to master — to correct the generality of a bill. 

The date and general purport of wills, &c., under which the plaintiff claim- 
ed being only stated in the bill by way of reference, it was referred to the 
master to state a case of the rights claimed by the plaintiff under the several 
instruments. Pauncefort v. Lord Lincoln, Dick. 362. 

ll. Rference to master — touching the pendency of a former suit, 

1. Where the defendant pleads a former suit depending, it may be re- 
ferred 
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ferred to the master to look into the two bills, &c., and to certify whether 
it is for the same matter. Daniel v. Mitchell, 3 B. C. C. 54?4. 

2. Plea of another suit depending for the same cause, referred to the 
master of course, without being set down. Anon. 1 Ves. 484. 

3. Plea of another suit for the same matter, referred to the master. 2 Ves. 
Sc Beam. 110. 

4. Suggestion that the defendant is doubly vexed by suits in equity and 
at law for the same matter, ascertained by reference to the master. Boyd 
V. Heinzelman, Id. 381. 

12. Reference to master — touching a corning of age* 

Master to enquire if a party had attained the age of twenty-one. Dinely 
V. Foot, Dick. 401, 

13. Reference to master — touching a legitimacy* 

Reference to enquire whether the plaintiffs were natural children of the 
testator, refused ; there having been sufficient in the bill to raise the question 
under a former reference. Grave v. Salisbury, 1 B. C. C. 425. 

14. Reference to master — touching scandal and impertinence in general* 
Any proceeding may be referred for scandal and impertinence ; as a state 

of facts before the master, and affidavits in bankruptcy. Erskine v. Garth- 
shore, 18 Ves. jun. 114. 

15. Reference to master — touching scandal or impertinence in affidavit, 

1. Affidavit referred for scandal. Jobson v. Leighton, Dick. 112. 

2. Jurisdiction to expunge scandal from an affidavit in lunacy or bank- 
ruptcy, on reference to the master. Ex parte Le Heup, 18 Ves. jun. 221. 

3. Affidavit referred for impertinence. Philips v. Muihnan, Dick. 113. 

16. Reference to master — touching impertinence in a discharge, 

A discharge carried in before the master may be referred for impertinence. 
Price V, Shaw, 2 Cox, 184. 

17. Reference to master — touching a contempt* 

Reference to see if particular persons were guilty of a contempt. Ex 
parte Rex, Dick. 101. 

V. iJtitti'Iofutoip applicntton0 Ijjj pImtttiS' or 

1. Dismission of bill by plaintiff, 

1. After issue directed* 

Aitliough a cause be brought to a hearing and an issue directed, till the 
issue is tried, and there hath been a determination, let the cause be in what, 
stage it may, the plaintiff may, upon motion, dismiss his bill, upon payment 
of costs. Carrington v. Holly, Dick. 280. 

2. By a co-plaintif as to himself* 

Bill dismissed by one co-plaintiff as to himself with costs, witliout the con- 
sent of the other. Langdale v. Langdale, 13 Ves. 167. 

3. With or without costs* 

1. Motion by plaintiff to dismiss his own bill without costs, cannot be 
granted without the express consent of the defendants in court. Fidelle v. 
Evans, 1 Cox, 27. 

2. See irfra, tit. Costs. 

2. To restore bill after dismissal. 

1. It is not the ordinary practice to restore a bill which has been regu- 
larly dismissed for want of prosecution ; but this may be done under the cir- 
cumstances of the case. Hannam v. South London Water-works, 2 Mer. 63. 

2. The refusal of a motion to discharge an order to dismiss a bill, does not 

N 4 constitute 
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constitute a ground to prevent the party from applying to have the bill re- 
stored. Ibid. 

S. On motion, after an order to dismiss bill, for want of prosecution, sup- 
ported by affidavit as to merits, and accounting for the delay, the bill 
retained on the terms of paying costs, &c. Wellingham v. Bruty, 1 Mad. 265. 

3. To revive after an abatement. 

Order to dismiss for want of prosecution after an abatement, though irre- 
gular, not to be regarded as a nullity. Consequently, that order must be 
discharged before the plaintiff can obtain an order to revive the suit. Boddy 
V. Kent, 1 Mer. 361. 

4. Reference of answer for insufficiency, scandal, and impertinence. 

1. Principle the practice. 

Principle of referring scandal to the master in the first instance. 6 Yes. 515. 

2. Distinctions as to exceptions in chancery and in exchequer. 

Distinction as to exceptions in the courts of chancery and exchequer. 
15 Yes. 377. 

3. Preliminaries to exceptions. 

1. Where a bill is for a discovery and relief, and the defendant answers 
to the relief, and pleads to the discovery, it is not necessary that the plea 
should be argued before the plaintiff can except to the answer. Pigot v. 
Stace, Dick. 496. 

2. If a defendant pleads to relief, and answers as to the discovery sought 
by the bill, it is regular to except to the answer before the plea is argued. 
Sidney v. Perry, Ib. 602. 

4. Time of excepting. 

1. Plaintiff in a bill for discoverv only is not entitled as of course to two 
terms to except to the answer fifed in the vacation. Hewart v. Semple, 
5 Yes. 86. 

2. A reference of an answer to the master for impertinence, refused to 
be discharged, although not moved for till after notice of motion for dis- 
mission of the plaintiff's bill for want of prosecution. Kinworthy v. Allen, 
1 B. C. C. 400. 

5. Filing exceptions nunc pro tunc. 

1. Exceptions nunc pro tunc may be filed to an answer to a bill of dis- 
covery. Baring v. Prinsep, 1 Mad. 526. 

2. The time allowed for filing exceptions nunc pro tunc is two terms and 
the following vacation. Thomas v. Lewellyn, 6 Yes. 823. 

3. And motion is of course to file exceptions nunc pro tunc within two 
terms and the following vacation from the date of the master’s report of im- 
pertinence. Dyer v. Dyer, 1 Mer. 1. 

6- Exceptions c^er amending bill. 

Amendment of the bill, merely adding a defendant, requiring no farther 
answer, does not prevent the plaintiff from excepting to the answer. Taylor 
V. Wrench. 9 Yes. 315. 

7. New exceptions after amending bill. 

Plaintiff, having obtained the usual order to amend, and that the defendant 
shall answer amendments and exceptions together, cannot take a new excep- 
tion as to any thing in the original bill ; but must go before the master upon 
the old exceptions as they apply to the original bill, and upon new excep- 
tions as to the new matter introduced by the amendments ; which however 
the master may consider with reference to such parts of the original bill as 
apply to them. Partridge v. Hay craft, 1), Yes. 570. 

8. After 
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8. After an order nifli to dissolve an injunction. 

Practice as to reference of an answer for impertinence, after an order nid 
to dissolve an injunction. Jennings v. Walker, 1 Cox, 178. 

9. J^ect of excepting to answr pending demurrer to discovery. 

The effect of taking exceptions, pending a demurrer to discovery, is to 
admit the demurrer. Plaintiff permitted to withdraw the exceptions, paying 
the costs, without prejudice. Boyd v. Mills, 13 Ves. 85. 

10. Exceptions in case of separate answers. 

If defendants answer separately, exceptions must be taken to each answer. 
Sydolph V. Monkstone, Dick. 609. 

11. Exceptions to joint answer y and death of one dfendant. 
Exceptions to a joint answer of two defendants, one of whom dies ; ex- 
ceptions referred as to the answer of the survivor only. Lord Herbert v. 
Pusey, Dick. 255. 

12. Amendment of exceptions, 

1. Amendment of exceptions after arguing them. Northcote v. North- 
cote, Dick. 22. 

2. Amendment of exceptions permitted upon mistake. Dolber v. Bank of 
England, 10 Ves. 284. 

13. Subpoena for better answer after exceptions allowed. 

Defendant in contempt, and some exceptions allowed to his answer, and 
some overruled. If the plaintiff excepts to the master's report as to the ex- 
ceptions overruled, as well as the defendant to those which the master has 
allowed, the defendant is entitled to sl subpoena for a better answer, after the 
plaintiff’s exceptions have been allowed by the court, and the defendant's 
disallowed. Cooper, 221. 

14. Joinder of exceptionsy and subpoena for a better answer. 

Plaintiff cannot take exceptions to answer, and also serve defendar)t with a 
subpoena to make abetter. Strickland v. Mackenzie, Dick. 49. 

15. Exceptions to an infant's answer, 

1 . Exceptions will not lie to an infant’s answer. Copeland v. Wheeler, 
4 B. C. C. 256. 

2. No exceptions to an infant s answer. In that case, therelTore, cause 
against dissolving an injunction must be upon the merits ; according to the 
answer: and though it was manifestly insufficient, the injunction was dis- 
solved. Lucas V. Lucas, 13 Ves. 274. 

16. Scandal defined. 

What is material or relevant not to be considered scandal. 6 Ves. 514. 

17- To what master reference shall be. 

Exceptions to the answer to an amended bill, referred to the same master 
to whom the exceptions to the original bill had been referred. Pratt v. 
Tessier, 1 B.C.C.39. 

18% Jurisdiction of the master thereon. 

Upon exceptions taken to an answer for insufficiency, the master may look 
to the materiality of them, and overrule immaterial exceptions. Agar v. 
the Regent’s Canal Company, Cooper, 212. 

19. Reference of insufficiency pending reference for impertinence. 

No reference for insufficiency until reference for impertinence determined. 
2 Ves. & Beam. 293. 

20* Practice on establishing one or more exceptions only, 

1. The practice in the master’s office to report an answer insufficient gene- 
rally 
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rally upon establishing one exception, without entering into more, corrected. 
Rowe V. Gudgeon, 1 Ves. & Beam. SSL 

2. When some exceptions to an answer are overruled, and others al- 
lowed, the master should report as to which exceptions are allowed, and 
which disallowed. Agar v. Gurney, 2 Mad. 389. 

21. Reference^ by ijohom moved, 

1. Reference for scandal upon the sipplication of any one, not a party, nor 
even without a motion. 6 Ves, 514?. 

2. Difference between plaintiff and defendant referring for impertinence, 
not applicable to scandal. Ibid. 515. 

22. Submission to exceptions* 

On exceptions to an answer, if the defendant means to submit to them, lie 
must give notice thereof before he can file his amended answer. Anon. 
1 Anst. 86. 

23. Waiver of reference^ by setting doxm plea for argument. 

Plaintiff having referred a plea for impertinence, afterwards set the plea 
down for argument. This is a waiver of the reference for impertinence, not- 
withstanding the defendant had attended the master upon it. Dixon v. 
Olmius, 1 Cox, 412. 

24. Waiver (f reference^ by subsequent reference, 

A reference of an answer for impertinence is waived by subsequent re- 
ference for insufficiency. Pellcw v. , 6 Ves. 456. 

25. Miscellaneous, 

Motion to refer it to the master, to see whether the answers put in to 
three former amended bills were not sufficient answers to a fourth amended 
bill, refused. Taylor v. Rhiddee, Dick. 582. 

5. Amendment of bill, 

1. Preliminaries to, 

1. Amendments moved ought properly to be stated. 1 Ves. 388. 

2. A plaintiff cannot move to amend his bill on an affidavit of equitable 
facts, without previous notice to the defendant. But if the circumstances oi* 
the case /equire it, and it is late in the term, they will order the defendant 
to accept short notice of motion. Harrison v. Delmont, 1 Price 1 1 7. 

3. A plaintiff cannot amend his bill, to enjoin further proceedings at law, 
after verdict, without first paying into court the sum recovered at lav/, 
although the original bill was filed before verdict obtained. But he will bo 
permitted to amend by a stated time, on bringing the money then into 
court. Ibid. 1 18. 

2. Nexjo record^ vohen necessary. 

1. Where amendment is permitted, if so considerable as to deface the 
record, it must be taken off the file, and a new record substituted. 
13 Ves. 86. 

2. Where much new matter is put in issue by an amended bill, it must be 
done by new engrossment; where but little, by interpolation, Willis v. Evans, 

2 Ball & Beatty, 228. 

3. Sulyects of, 

1. The court will exercise the right of rectifying a mere slip in any of its 
proceedings. Cholmondeley v. Clinton, 2 Mer. 81. 

2. The name of a plaintiff cannot be struck out of the bill, in order that he 
may be examined as a witness, Mqtteux v. Mackreth, Dick. 735. 

3. Evidence of a plaintiff being necessary, and defendant refusing to con- 
sent jSo his examination, the bill on motion amended by making him a defend- 
ant, and replication withdrawn, on terms of costs, amending defendant s 
copy, and requiring no farther answer. Ibid. 1 Ves. 142. 

4. Order 
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4. Order to strike out the names of two of the pledntiiFs on giving security 
for costs made without consent. Lloyd v. Makean, 6 Ves. 14*5. 

5. Order that the name of an infant plaintiff may be struck out, that he 
may be made a defendant. Tappen v. Norman, 11 Ves. 563. 

6. Co-plaintiff, as next friend, struck out, his evidence being necessary ; 
but, as a general rule, upon giving security for the costs incurred. Witts v. 
Campbell, 12 Ves. 493. 

7. Bill stated an agreement to make a lease to the plaintiff alone : defend- 
ant’s answer stated the agreement to have been to let to theplaintiff and another 
person jointly ; and so it appeared in evidence upon the hearing. Plaintiff 
not allowed to amend in order to make that other person a party : for that 
would be making a new lease. Denniston v. Little, 2 Sch.& Lef. 11. 

8. No instance of a bill of discovery being amended by adding parties as 
plaintiffs. Cholmondeley v. Clinton, 2 Mer. 77. 

9. Original* bill prayed execution of an agreement; defendant denied 
the agreement as in bill, but admitted a different agreement. Plaintiff 
amended his bill, continuing to insist on the original agreement, but praying, 
in the alternative, if not entitled to that, to have execution of the admitted 
agreement. Bill dismissed, without prejudice to a bill for performance of the 
admitted agreement. Lindsay v. Lynch, 2 Sch. & Lef. 1. 

10. Plaintiff filing a bill stating an agreement, and defendant admitting a 
different agreement, plaintiff may amend his bill, abandoning the first agree- 
ment, and may have a decree for that admitted by defendant. .Ibid. 9. 

11. Plaintiff not entitled, upon paying the common costs of amendment, to 
change entirely the nature of his bill, as by converting a prayer for an ac- 
count against a bailiff, into a bill to foreclose a mortgage ; after an issue 
against the plaintiff, finding him a mortgagee. Ex Smith, Cooper, 141. 

12. Motion for leave to amend, after replication filed and subpoena 
served, specifying the nature of the intended amendments, and not requiring 
a further answer, refused; the case being that of a bill filed in 1814, to set 
aside a purchase made in 1799, for fraud, inferred from great undervalue, 
the defendant by his answer denying knowledge of the value at the time of 
making the purchase, and the amendments sought to be introduced tending 
to fix him with the fact of such knowledge, Christchurh v. Symonds, 
2 Mer. 467. 

1 3. An original bill was filed to redeem a mortgage, and an answer put in, 
showing that the plaintifi‘ had no title to call for a redemption. Afterwards 
a right to redeem has purchased, and the bill amended. Demurrer to the 
amended bill allowed ; and, on application, lull costs given. Pilkington 
v. Wignall, 2 Mad. 240. 

4. Time of application to amend; conditions upon tohick it 'will he granted ; 

with its ffect, 

1. Bill amended after plea set down, and payment of 20/. costs, and 5/. for 
the plea. Vernon v. Cue, Dick. 358. 

2. A demurrer being allowed, the bill is out of court, and the plaintiff can- 
not amend it. Watkins v. Bush, Dick. 701. 

3. Bill cannot be amended, after demurrer to the whole bill has been al- 
lowed. Smith V. Barnes, Dick. 67. 

4. After answer to bill of discovery, motion to amend the bill by adding 
a prayer for relief, refused with costs. Butterworth v. Bailey, 15 Ves. 358. 

5. After answer, motion to amend the bill, by striking out the relief, re- 
fused. Earl of Cholmondeley v. Lord Clinton, 2 Ves. & Beam. 113. 

6. Arnendment permitted after answer, without prejudice to exceptions, 
by praying injunction, upon a devastavit^ and a purpose of collusive sale by 
the executrix, a person of no property, to the trustee. The amendment 
confined to the prayer of the injunction. Jacob v. Hall, 12 Ves. 458. 

7. After answer not excepted to, liberty to amend the bill without preju- 

dice 
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dice to the injunction, sta 3 H[ng proceedings at law, being the common in- 
junctidn, not upon the merits, refused with costs. Turner v. Bazeley, 2 Ves. 
drBeam. 330. ^ 

8. After an undertaking to speed a cause, the plaintiff cannot, as of course, 
obtain an order to withdraw his replication and amend his bill. Ryan v. Stew- 
art, 1 Cox, 397. 

9. Liberty given after replication to amend bill, without withdrawing re- 
. plication, by charging one of the defendants, as the administrator of J. S., 

which was in effect adding a party. Andre v. , Dick. 768. 

10. After a plaintiff has twice amended his bill, and filed a replication 

for a cause against a second order nisi to dismiss ; as against a defendant 
who has not caused delay, the court will not permit the replication to be 
withdrawn for the purpose of further amending the bill, by striking out the 
name of such defendant, and in other respects ; for they will not set bounds 
to dilatory proceedings. Turner v. Calvert, 3 Price, 161. ^ 

11. Order to dismiss a bill obtained, but not served till eight months after. 
Between the order and the service ofit, the plaintiff obtained an order to amend. 
Held, that the order to amend was regular. Young v. Smith, 3 Mad. 196. 

12. At the hearing, the cause went oft' for want of parties, with liberty 
for the plaintiff to amend ; was ordered to do so by a given time, or tlic bill 
to be dismissed. Yarroway v. Hand, Dick. 498. 

13. Order to amend upon petition at the rolls, after notice of motion to 
dismiss for want of prosecution for the seal, the day on which the order 
was obtained, and the motion could not be made, regular. White v Hall, 
14 Ves. 208. 

14. The original bill was filed by three partners, who afterwards became 
bankrupts. The assignees under the commission being desirous of examin- 
ing one of the bankrupts as a witness ; it was ordered, that they should be at 
liberty to amend the bill by striking out the name of the bankrupt as a 
plaintiff, and then to examine him as a witness. Ewer v. Atkinson, 

2 Cox, 393. 

15. Re-amendment permitted without prejudice to an injunction, on affi- 
davit that the facts, which must be stated, came to the plaintiff’s knowledge 
since the bill filed, and on payment of costs. Mair v. Thelluson, 3 Ves. & 
Beam. 145. 

16. On a plea to a bill of discovery, the vice-chancellor being of opinion 
that a cestui que trust could not file such a bill without the trustee, in whom 
the legal estate was vested, directed a case for the opinion of a court of law 
on the question where the legal estate was, and ordered the plea to stand 
over till the return of the judge’s certificate. The parties not being able to 
agree on the case, a motion for leave to amend the bill by adding the trustee 
as a plaintiff, pending the vice-chancellor’s order, refused. Cholmondeley 
V. Clinton, 2 Mer. 74. 

17. Motion to amend a bill by striking out a party, and making him a de- 
fendant after bill dismissed ; the court gave the plaintiff leave to amend, pay- 
ing all costs. Durand v. Hutchinson, Dick. 456. 

18. Bill amended after answer : cost must be paid for that ; then it is consi- 
dered as an original bill; plaintiff is not bound by offers in the original bill; 
nor defendant by submissions in his answer. 1 Ves. 210. 

19. The court will not allow a plaintiff to amend his bill where he has been 
dilatory, without reason, in his former proceedings ; and refusing such an 
application, they will do so with costs. Milward v. Oldfield, 4 Price, 325. 

20. If after an injunction the plaintiff amend his bill, the amendments can- 
not be used in support of the injunction. Vere v. Glynn, Dick. 441. 

21. Amending a bill after plea is not allowing the plea. Ibid. 

22- AmenfiRicnt of bill after exceptions to answer allowed, does not pre- 
judice an injunction previously obtained. Adney v. Flood, 1 Mad. 449. 

23« Amendment of bill^ after exceptions allowed, and not answered, docs 

not 
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not prejudice an injunction previously obtained. Therefore, a motion of 
course fbr leave to amend, and that defendant may answer amendments and 
exceptions together. Dipper v. Durant, 3 Mer. 465. 

24. In general the amendment o|* a bill puts an end to all process of con- 

tempt for want of an answer, and the court will not allow a plaintiff to 
amend without prejudice to a sequestration, notwithstanding he undertakes 
not to require any answer to the amendments. Symonds v. Duchess of Cum- 
berland. 2 Cox, 411. ; 

25. Amended bill taken as a new bill for certain purposes. 1 Ves. 250. 

5. Form of motion for. 

1. Motion, of course, after plea or demurrer to amend the bill on twenty 
shillings costs, must state that the plea of demurrer is not set down. 
1 Ves. 448. 

2. Where a party applies to withdraw a replication (filed to save a bill) and 
amend, he must state that the matter, sought to be introduced, came to his 
knowledge subsequent to the time of filing the replication. Turner v. Chal- 
vin, Forrest, 13. 

3. After an order nisi to dismiss for want of prosecution, the plaintiff filed 
a replication ; and afterwards moved to withdraw the replication, and amend 
on affidavit of materiality ; he must also shew why the facts introduced by 
the amendment could not have been stated before. Longman v. Calliford, 
3 Anst. 807. 

6. Draxving up and serving order for. 

1. Order to amend, not served or drawn up, does not prevent a motion to 
dismiss the bill for want of prosecution. Anon. 7 Ves. 222. 

2r. Order to amend the bill, not served or drawn up, cannot prevent the 
motion to dismiss for want of prosecution. Morris v. Owen, 1 Ves. & 
Ileam. 523. 

7. Ffpsct of making it mthoiit leave. 

1. Although irregular to file an amended bill without leave, after an order 
to continue an injunction on the terms of speeding the cause ; yet, amend- 
ment being material, and such as the court would have allowed, and the 
plaintiff offering terms which tend to prevent delay, the injunction was con- 
tinued, plaintiff* paying the costs of defendant’s motion to dissolve it. Welsh 
V. Hannara, 2 Sch. & Lef. 516. 

2. Plaintiff’, after filing his bill, filed an amended bill without an order • 
defendant appeared to both bills ; liberty given to the plaintiff to amend his 
bill on terms. Parry v. Morgan, Dick. 234. 

8. Acceptance of copy of amended hill^ its (ffect. 

Acceptance of an office-copy of an amended bill is a waiver of all preced- 
ing irregularity. Sirr v. Benyon, 3 Anst. 22. 

9. Practice vohere ho answer is required. 

The plaintiff having an order to amend without costs, not requiring any 
further answer, and amending the defendant’s office-copy, the practice is, 
that the defendant must bring his office-copy to the plaintiffis clerk in court 
to be amended ; and is at liberty to put in a further answer within eight days 
after service of the order, before which time tlie plaintiff cannot file a re- 
plication. Lloyd v. Lloyd, 2 Cox, 431. 

6. Amendment of answer. 

1. Subjects of. 

1. The court never permits an answer to be amended. Harris v. Dau- 
beney, 3 Anst. 717. 

2. The court will not allow an answer to be amended in any case; nor a 

supple- 
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supplemental ansveer^ unless on new matter arising, or a sufficient reason 
appearing for its not having been inserted originally, Tennant v. Wilsmore, 
2 Anst. 362. 

3. Leave to amend an answer, refused. 2 Ves. & Beam. 256. 

4. Answer allowed to be amended, by adding facts. Bedford v. Wharton, 
Dick. 84. 

5. Liberty given to amend an answer, so as to explain an admission therein 
of assets. Dagly v. Crump, Dick. 35. ; sed vide In. 573. 

6. Liberty given to the defendant to amend his answer, by striking out 
the admission of the plaintift’^s pedigree after publication. Kingseote v. 
Bainsly, Dick, 485. 

7. Answer amended, defendant having discovered his title after it was put 
in. Patterson v. Houghter, Dick. 285. 

8. Motion by defendant to take answer, defective in the title, off the file, 
and to amend and re-swear it, allowed on -payment of costs. White v. Gold- 
bold, 1 Mad. 269. 

9. If the signature of counsel to an answer do not appear upon the record, 
the defendant must apply for leave jfo amend by inserting it. Harrison v. 
Delmont, 1 Price, 108. 

2. Pending exceptions in injunction cause* 

In an injunction cause, wlicre exceptions are taken to the answer, it is 
irregular to obtain an order to amend until the exceptions are disposed of. 
Dixon V. Redmond, 2 Sch. k Lef. 516. 

3. To avoid a prosecution* 

An answer shall not be amended after an indictment for perjury preferred 
or threatened, in order to avoid the indictment. Verney v. Macnamara, 4 B. 
C. C. 419, 

7. Amendment of plea. 

1. Subjects of* 

1. A plea may be amended, where there is a slip, if the material ground 
of defence appears sufficient, but not otherwise. 2 B. C. C. 143. 

2. Plea to a bill, as revived upon the marriage of female plaintiff, al- 
leging facts, requiring a supplemental bill ; viz. a settlement. Objection of 
form ; the plea not concluding either in bar or abatement ; not stating the 
necessary parties. Leave given to amend. Merrewether v. Mellish, 13 
Ves. 435. 

2. Conditions of* 

Not usual to refuse leave to amend a plea; but defendant must be tied 
down to a very short time ; and where it seemed incapable of amendment, he 
had leave to withdraw and plqad de novo in a fortnight. Nobkissen v. Hast- 
ings, 2 Ves. 85. 

3. Form of motion for* 

Leave to amend a plea, not of course ; and the amendments to be stated. 
Wood V. Stickland, 2 Ves. & Beam. 150. 

8. Production of deeds and writings. 

I* General rules* — A plaintift’ is entitled to a production of such papers 
only in which he has a common interest with defendant. Burton v. Neville, 

2 Cox, 242. 

2. Whenever a plaintiff has established an interest in any instrument in 
the hands of the defendant, he is in general entitled to a production of it. 
And in this case the court thought that the plaintiff had established a suf- 
ficient interest in. the documents required, and ordered a production of them. 
Smith v. Duke of Northumberland, 1 Cox, 363. 

3. Tbe.®tatement of a defendant, by his answer, of the contents of an 

in{?tru- 
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instrument, is not a sufficient ground for the production without an express 
admission of the instrument being in the defendant’s custody or power. 
Erskine v. Bize, 2 Cox, 226. 

4. Reason of the practice requiring proof (beyond mere reference) of pos- 
session by the defendant of a document previous to an order for production. 
The Princess of Wales v. the Earl of Liverpool, Swanst. 123. 

5. Motion for production of deeds and papers, referred to as in de- 
fendant’s possession, but not described by the answer or schedule, and with- 
out an offer to produce them, as the court shall direct, refused. Atkyns v, 
Wright, 14? Ves. 211. 

6. Answer admitting the execution of an instrument, and craving leave 
to refer to it, when produced, is not a ground to move for the production ; 
not admitting, that it is in the possession or power of the defendant. Dar- 
win V. Clarke, 8 Ves. 158. 

7. In ordering the production of documents, the court proceeds on the 
principle, that they are by reference incorporated into the answer, and be- 
come a part of it. Evans v. Richard, Swanst. 3. 

8. The plaintiff is entitled to the production of documents referred to in 
the answer, and admitted to be in the custody of the defendant, although 
an injunction obtained by the plaintiff, has been dissolved, on the ground, 
that the contract which he seeks to enforce is illegal. Ex parte Smith, 
Swanst. 7. 

9. (Qualified submission, to produce a deed if the court shall require it, 
does not fix the defendant : and deprive him of the discretion of the court 
as to the propriety of the production. 14* Ves. 213. 

10. Order for production of papers in a trial at law limited to those re- 
ferred to by the answer of the particular defendant ; and not extended to 
any other answer except upon a trial, directed by the court ; when the pro- 
duction is more general. Marsh v. Sibbald, 2 Ves. & Beam. 375. 

11. Bill filed against a steward for an account of monies received in that 
capacity, and of the interest made by him of it. By his answer he admitted 
that he had received this money, and had mixed it with his own, and used 
it accordingly. This admission will induce the court to direct a production 
of his banker’s books, though they may contain many other private matters. 
Salisbury v. Cecil, 1 Cox, 277. 

12. A party might be compelled to produce papers connected with the re- 
lief. 6 Ves. 281. 

13. To warrant an application to produce, on the trial of a civil action, a 
record of the court, sufficient grounds may be required, as the office-copy 
might be evidence. Ball & Beatty, 296. 

14<. In a suit by a principal against his agent, the latter w^as ordered, upon 
motion, to produce books of account in his possession, relating to the plain- 
tiff’s affairs, sealing up such parts as did not concern the plaintiff, arid pledg- 
ing himself by affidavit to seal up- those parts alone. Gerard v. Penswick, 
1 W. C. C. 222. 

15. Bill of Exchange. — Plaintiff prayed a discovery, injunction, and de- 
livery of a bill of exchange ; upon the answers and evidence the right being 
clear, the court refused an opportunity of trying it at law, and decreed an 
immediate delivery. Newman v. Milner, 2Ves. i83. 

16. Corporation. — Upon a disputed title to a lea<se granted by a corpo- 
ration, a trust being set up against the lessee, a motion being made to com- 
pel the corporation to produce surrendered leases, counterparts of renewed 
leases, &c.; no order was made. Cock v. St. Bartholomew’s Hospital, 
Chatham, 8 Ves. 138. 

17. Court rolls. — Court rolls, &c. ordered to be delivered to persons 
appointed to hold the courts of manors. Brown v. Brown, Dick, 62. 

18. The court refused to order court rolls, &c. to be delivered by the 
steward appointed by the trustees, to the steward of the testamentary guar- 
dian ; 
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diajti ; there being no suggestion of improper conduct or advantage from the 
change. Mott v. Buxton, 7 Ves. 201. 

19. Executor, — General rule as to the deposit of papers and writings is, 
that an executor must deposit them for the benefit of the parties interested, 
unless there are purposes which require that he should retain them. Freeman 
V, Fairlie, 3 Mer. 30. 

20. Letters, — Motion by defendant for inspection of letters, referred to 
by the plaintiff’s depositions, as exhibits, refused, with costs. Wiley v. 
Pistor, 7 Ves. 411. 

21. Sales, — Part of estate being sold under a decree, and the encum- 
brances discharged, deeds and writings in the master’s office ordered to be 
delivered to the tenant for life, on affidavit of notice. Webb v. Webb, 
Dick. 298. 

22. In an abstract of a vendor’s title, a will which formed part of it was 
represented as having been proved in the spiritual court, which afterwards 
appeared not to have been done. The purchaser filed his bill, praying that 
the defendants might either be decreed to prove the will, or that it might be 
deposited in the hands of the master for safe custody. It appeared that two 
other persons were interested under the will, and they were added as 
parties ; and they not objecting, the will was directed to be deposited with 
the master for safe custody. The vendors having, by their misrepresenta- 
tions, occasioned the suit, were ordered to pay all the costs. Harrison v. 
Coppard, 2 Cox, 319. 

23. Motion, on the part of a plaintiff, for the production of a deed al- 
leged to be in possession of tlie defendant, as tenant in common with the 
plaintiff, refused, it appearing by the answer, that the defendant had sold 
nis share, and was in possession of the deed in question only as mortgagee 
to the purchaser. 2 Mer. 459. 

24. S:mbley bill does not lie by a purchaser from a contingent remainder- 
man, for an inspection of title deeds in the hands of the tenant for life. Noel 
V. Ward, 1 Mad. 322. 

25. If there be a settlement of a rent-charge upon an adult female before 
marriage in lieu of dower, a purchaser of other lands than those charged; is 
not entitled to look into the husband’s title deeds to see whether he had a 
good title to the lands out of which the rent-charge was granted. Simpson 
V. Gutteridge, 1 Mad. 609. 

26- Settlement, — Bill for discovery and delivery of a settlement, under 
which plaintiff claimed, and other title deeds, and possession of the estate : 
demurrer to all the relief, and all the discovery, except of the settlement, 
for want of equity ; and answer admitting ihe settlement and offering to 
produce it, and denying that defendant had any other relative to the plain- 
tiff's title^; the title being legal, the court would only order the settlement to 
be produced at the trial ; the demurrer therefore going to all the relief, the 
defendant had leave to amend. Renison v. Ashley, 2 Ves. 459. 

21, Will — deoisee — heir, — Though the court orders an original will 
to be delivered out for a special purpose, as to the jurisdiction, Quare, 

7 Ves. 292. 

28. Register of ecclesiastical court ordered to deliver original will to be 
produced at the hearing, on giving security. Pierce v. Watkin, Dick. 485. 

29. The court will order the officer of the ecclesiastical court to deliver 
up a will, to be produced here on security given to return it. Lake v. 
Causfietd, 3 B.C.C.263. 

30. An original will ordered to be delivered out of the ecclesiastical court 

to the solicitor, to be produced, by giving security to return it undefaced. 
Forder V. Wade, 4 B. C. C. 476. ’ 

31. Order upon the register of the consistory court, that an ori^nal will 

may be produced for the hearing, upon giving security. Hodson v. , 

6 Ves. 135. 


32. Or- 
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32. Order upon the register of the consisto|ry court, to deliver originajl 
wills, for the purpose of being produced at the hearing, on security. Ford 
V. , 6 Ves. 135. 

S3; The court of exchequer will not direct the officers of the ecclesiastical 
court to deliver out the original will to be produced here, merely to save the 
expence of a copy. Wells v. Corbyn, 3 Anst. 64-8. 

34. Will ordered to be delivered to devisee to be produced on the com- 
mission, on his giving security to return the will. Morse v. Roach, Dick* 65. 

35. Bill by heir in tail against devisees : on motion, an inspection was 
ordered of all deeds of settlement, admitted to be in the possession of the 
defendant, creating estates in tail general ; but no farther. Lady Shaftes- 
bury V. Arrowsmith, 4 Ves. 

36. Deeds not delivered out of court to a devisee, unless heir is before 
the court. Anon. 1 Ves. 29. 

37. An heir at law has no equity except to remove encumbrances in the 
way of his legal right : he cannot call for an inspection of deeds in the pos- 
session of the devisees. Lady Shaftesbury v. Arrowsmith, 4 Ves. 66. 

38. Miscellaneous, — To a bilJ of discovery, praying (amongst other 
things) a discovery of the correspondence between the parties, defendants 
in the schedules to their answer set forth a list of all letters, &c. in their 
possession, and also extracts from the correspondence, stating in the body 
of the answer, that such extracts were the only parts which related to the 
matters in question, and that many such letters related also to other matters. 
On a motion for the production of such letters, the court refused the ap- 
j)lication, the defendants undertaking, that on the trial the plaintiffs might 
read the extracts from the schedules, without reference to the body of the 
answer, (hnnpbell v. French, 2 Cox, 286. 

39. The court refused to permit depositions in tlio French language to bo 
delivered out for the purpose of being translated. Fauquier v. Tynte, 
7 Ves. 292. 

40. Bill for discovery of glebe mixed with defendant’s lands, by his an- 
cestors, vvJio occupied both. Answer, describing the glebe lands from certain 
papers in the defendant’s possession. Motion to produce them. Ordered, 
Potts V. Adair, 1 Anst. 259. 

41. A defendant ordered to deposit books in the bands of the deputy re- 
membrancer, for the inspection of the other part, and afterwards ordered to 
account, in doing which he must refer to these hooks, is not obliged to pay 
the fees of the office in taking copies. Gabhit v. Cavendish, 2 Anst. 547. 

42. The court v/ill not make an order on a defendant who has answered, 
in whose hands another of the defendants, who has not answered, has de- 
posited boxes, 'ill. which certain specific articles, claimed by the plaintiff, are 
said to be believed to be, that he shall be restrained from parting with the 
subject-matter of such deposit; unless the bill be supported by a positive 
affidavit, that the contents of the boxes are actually in danger, however 
strong the inference may be, fronf the facts stated in the affidavit, that there 
exists ground for apprehension that it is intended to make an improper use of 
them to the injury of the plaintiff. Attorney-general v. Elliot, 2 Price, 48. 

43. On a bill to set aside a partition on the ground of inequality, and for 
a new partition, stating a valuatiorv and estimate, the gross result of 'which, 
without the particulars, were contained in a schedule to the bill, the answer 
denying the accuracy of the valuation, but alleging that the defendant was 
unable to set forth in what particulars it was inaccurate, by reason of such 
omission ; a motion by the defendant for production of the valuation, and 
papers, &c. relative thereto, refused with costs. Micklethwaite v. Moore, 
3 Mer. 292. 

44. Mode of obtaining. — The court will not order a plaintiff to produce a 
deed, though stated in his bill, at the instance of a defendant, before hearing ; 
he must file a cross-bill for the purpose. Anon. Dick. 773* 

VoL. VJII. O 45. Where 
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45. Where a defendant seeks the production of deeds^ stated to be in the 
plaintiff s possession, the usual course is by filing a cross-bill. Micklethiyaite 
V. Moore, 3 Mer. 292. 

46. Deeds not delivered up upon petition. Ex parte Poole, 1 Ves. 160. 

47. Where the bill seeks relief as well as discovery, the court will not, 
upon motion, aid the plaintiff in proceeding at law without the authority and 
control of the court ; any Sjpeh proceeding must be under a decree. There- 
fore in such a case a motion, that the defendant should produce deeds, 
&c. at the trial of an ejectment, was refused. Aston v. Lord Exeter, 
6 Ves. 288. 

> 48. Bill by a widow, devisee in fee, impeaching a mortgage by her, while 
covert for want of a fine. Answer admitting possession of the will, and the 
title under it ; alleging the loss of the settlement ; stating it differently from 
the bill, by the addition of a power of revocation and appointment of new 
uses, by the exercise of which a fine was not necessary. Production of the 
will, not being offered by the answer, ordered on motion. Bird v. Harrison, 
15 Ves. 408. 

49. The object of the bill being to set aside deeds, the court will not, on 
motion, go beyond the usual liberty to inspect, &c. and for production at 
the hearing, by an order to deposit them with the master for safe custody, 
without a special case, establishing danger, that they may not be produced. 
^Therefore, where most of the circumstances relied upon, viz. variations in 
two deeds, appeared upon the answer, the order was limited to production 
at the hearing. Beckford v. Wildman, 16 Ves. 438. 

50. Plaintiff, appealing from a decree, dismissing the bill, entitled to the 
usual order for the production and inspe^ion of deeds. Church v. Barclay, 
Ibid. 435. 

51. Masters certijicate. — The master not ordered to certify, whether he 
was satisfied with the production of papers by a party. Cotton v. Harvey, 
12 Ves. 391. 

9. Appointment of receiver. 

1. Control over masters appohitment oj'. 

The court will not interfere with the master’s appointment of a consignee, 
unless upon special grounds and a strong case. Bowersbark v. Calasseau, 
3 Ves. 164. 

2. Recognizance of. 

Inrolment of recognizance entered nunc pro tunc, Vaughan v. Vaughan, 
Dick. 90. 

10. Injunction. 

1. Origin of the jurisdiction. 

The origin of the jurisdiction of the court of chancery in regard to in- 
junctions, and to what extent. Goodeson v. Gallatin, Dick. 455. 

2. Distinction hetvoeen the several classes of. 

Distinctions in practice between injunctions to stay waste, on the sale of 
an estate, and against an action. 18 Ves. jun. 488. 

3. Implied. 

A decree of dismissal of a bill for a specific performance of an agree- 
ment, does not carry with it an implied injunction against proceeding at 
law. M‘Namara v. Arthur, 2 B. S: B. 353. 

4. Whether grantable uoithout bill, and bp original motion. 

1. Injunction in pressing cases upon petition and affidavit. In this in- 
stance, converting old houses in Londpn to a purpose that made them dan- 
gerous to the public, the lord chancellor granted the injunction, but said, 
the lord mayor by his general jurisdiction could apply a much more proper 

and 
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and effectual remedy. The Mayor, Commonalty, and Citizens of London 
V. Bolt, 5 Ves. 129. 

2. Order, in nature of an injunction to stay waste, granted on petition at 
the lord chancellor’s house. Nichols v. Kearsly, Dick. 645. 

6. Where a tenant defending an ejectment brought by his landlord, makes 
default at the trial, and makes use of the interval to do all the mischief he 
can by breaches of covenant and wilful waste, an injunction will be granted 
on motion, or in the vacation on petition ; but it was refused where no eject- 
ment had been brought. Lathropp v. Marsh, 5 Ves. 259. 

4. Where a purchaser has been long (four years), in treaty under contract 
for the purchase of an estate, and has paid part of the purchase-money, but 
in so short a time as a fortnight after the last act of negotiation, suddenly 
declares off, and commences an action to recover back the money paid on 
account, an injunction will be granted to restrain the action on motion^ almost 
as of course; and aemhle^ even on a hearing under such circumstances. 
Ward V. Jeffery, 4 Price, 294. 

5. After the dismissal of a bill for the specific execution of an agreement, 
the plaintiff being unable to make a good title, an injunction to restrain him 
from proceeding on the agreement at law, granted upon motion ; the de- 
fendant undertaking forthwith to file a bill. McNamara v. Arthur, 2 Ball & 
Beatty, 349. 

6. After a decree for a specific performance of an agreement for a lease, 
and the lease had been executed in pursuance of such decree, the plaintiff 
brought an action at law to recover from defendant damages for the delay in 
the performance of that agreement. Although the defendant would have 
been clearly entitled to an injunction in a new suit, yet the decree having 
been wholly executed, the court cannot make such an order in the original 
cause. Ford v. Compton, 1 Cox, 296. 

7. After a decree pronounced, injunctions are frequently granted without 
a bill. 1 Ball k Beatty, 320. 

5. Preliminaries to obtaining. 

1. Where there has been a length of exclusive enjoyment under a patent, 
the court will grant an injunction in the first instance, without previously 
putting the party to establish his right by an action at law ; otherwise, where 
the patent is recent. Hill v. Thompson, 3 Mer. 622. 

2. Ihll for an injunction to stay the infringement of a patent right; de- 
murrer, that the plaintiff had not established his right at law, overruled. 
Hicks V. Raincock, Dick. 647. 

3. The court will not, by injunction, restrain the working of mines, per- 
mitted during eight years, without directing an action. Field v. Beaumont, 
Swanst. 208. 

4. In an interpleading bill, Queere^ whether the money shall not be brought 
into court before the motion for an injunction ; though the practice seems 
to have been that it has been held time enough, if brought in upon showing 
cause against the motion to dissolve the injunction. Dungey v. Angove, 
3 B. C. C. 36. 

6. An interlocutory application is necessary to obtain. 

Injunction is granted only on an interlocutory application. Kettle v. Cor- 
bin, Dick. 314. 

7. And anciently a motion in open court Uias necessary. 

Ancient order, that an injunction shall not be obtained, except by motion 

in open court. 10 Ves. 452. 

8. Notice of motion for. 

1. The court will discharge an order for an injunction obtained on a 
motion of course, if it ought to have been moved for on notice. Reed v. 
Bowyer, 1 Price, 101. 



196 


GHANCEHY PRACTICE. 


[Chancery 


2. A. sued at law on a policy of insurance which he had made as agent 
for B. On a motion for an injunction on affidavit of B/s residing abroad, 
A. must have notice, comme semble. Beachcroft v. Gordon, 3 Anst. 686. 

3. An injunction to stay proceedings at law dissolved for irregularity; 
plaintiffs having obtained the injunction as of course, for want of the answer 
of two defendants who resided abroad, without notice to the other defendant, 
who was sole plaintiff at law, and had put in his answer in time. Cooper v. 
Flindt, Wightw. 409. 

4. Injunction against obstructing ancient lights granted on affidavit, before 
appearance, and witliout notice ; the plaintiff having also commenced an 
action previous to filing the bill. Attorney-general v. Nichol, 3 Mcr. 687. 

, 9* Nature and form of the motion for^ 

1. Where the injunction is to do a thing, the course is to move, that he 
shall do it by a particular day or stand committed. Angerstein v. Hunt, 
6 Ves. 488. 

2. Injunction to stay proceedings in the spiritual court, or the admiralt 3 ^ 
must be moved specially. Macnamara v. Macquire, Dick. 223. 

3. Plaintiff, entitled to move for the common injunction to stay execution 
for want of an answer, cannot, in the first instance, move for tlie special 
injunction to stay trial. Garlick v, Pearson, 10 Ves. 450. Vide infra. 

4. Injunction to stay execution, and also to stay trial, not granted as one 
motion. WVight v. Braine, 3 B. C. C. 87. 

5. Upon motion for injunction to stay waste, a particular title must be 
shown. W^hitelegg v. WHiitelegg, 1 B. C. C. 57. 

6. Although in cases in the nature of waste, an injunction will sometimes 
be granted cx parte even after appearance ; yet if in such a case, an injunc- 
tion has been obtained for default of appearance, and it turns out that an 
appearance had, in fact, been entered at the time when the injunction was 
moved for, the order will be discharged. Harrison v. Cockerell, 3 ]\Ier. 1. 

7. Injunction granted until a party abroad should put in his answer. 
Wright V. Nutt, Dick. 691. 

10. Affidavits* 

1. Affidavits of plaintiff’s right not necessary to obtain an injunction, 
since defendant, in stating his own rights, must show’ the plaintiff’s. Pack- 
ington V. Packington, Dick. 101. 

2. Affidavit of the equity of an injunction bill, must accompany the 
motion for a subpoena. Delaney v. Wallis, 3 B. C. C. 12. 

3. Injunction granted on statement of bcluf of the facts ^ constituting the 
plaintift^’s equity, wdiere they must necessarily be in the knowledge of the 
defendant, if true, and are not denied by him in his answ’er. Scott v. 
Becher, 4 Price, 346. 

4. To obtain an injunction against a tenant, to stay waste in cutting turf, 
the affidavit must state, that the turf was cut for the purpose of sale ; the 
tenant being entitled to fire-bote. Dc Sails v. Crossan, 1 Ball & Beatty, 188. 

5. In order to obtain an injunction against violation of a patent, the party 
must, at the time of applying, swear, as to his belief, that he is the original 
inventor. Hill v. Thompson, 3 Mer. 622. 

6. Affidavit of the merits must accompany motion for injunction to stay 
proceedings, when the plaintiff at law is abroad ; but need not accompany 
the application, that the service of the subpoena on the attorney, may be 
good service. Ilurke v. Vickers, 3 B. C. C. 24. 

7. Where the defendant (who has brought ejectments at law), is abroad, 
motion for an injunction to stay trial, must be on sjiccial ground. Ilevett 
v. Braham, 2 B. C. C. 640. 

8. Letters set out in the bill, and not admitted by the answer, allowed to 
be verified by affidavit in support of injunction. Taggart v. Hewlett, 
1 Mer. 499. 

9. Af- 
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9. Affidavit in support of injunction admitted, after answer, to prove an 
allegation in the bill as to acts of the parties, neither -admitted nor denied 
by the answer.' But such affidavit not to be allowed in contradiction to the 
answer. Morgan v. Goode, 3 Mer. 10. 

10. On a motion after the answer for an injunction to stay waste, affidavits 
filed subsequently to the answer cannot be read. Smythe v. Smythe, 
Swanst. 252. 

11. Injunction until answer or further order, to restrain the publication of 
a work as the plaintiff’s, upon affidavit by his agent (he himself being abroad) 
of circumstances making it highly probable that it was not the plaintiff’s 
work, and defendant refusing to swear as to his belief that it was. Lord 
Byron v. Johnston, 2 Mer. 29. 

12. The court will, upon application by a defendant, order an affidavit, 
made in support of a bill for an injunction, to be filed, for the purpose of 
giving him an opportunity of answering its contents, although it is not other- 
wise the usual course of practice to file it. Scott v. Bccher, 4? Price, 346. 

11. On fahif cation of answer. 

Where to a bill filed for an injunction, an answer is put in, swearing in 
such a manner that an injunction cannot be maintained on it ; if the answer 
be afterwards falsified, the court wdll put the plaintiff in the same situation 
as if the answer had been originally fair. 1 Sch, S: Lef. 308. 

12. Affidavits contradicting answer. 

1. In what case affidavits shall be read against the answer, on motion for 
injunction. Isaacs v. Humpage, 3 B. C. C. 463. 

2. Affidavits read in support of injunction. Gibbs v. Cole, Dick. 64. 

3. Affidavit read in support of an injunction to stay waste. Countess of 
Strathmore v. Bowes, Ibid. 673. 

4. Ground of reading affidavit in support of an injunction against waste. 
9 Ves. 356. 

5. In support of motion for injunction on interpleading bill, affidavits of 
the facts may be read ; for it is exactly on the footing of waste. Langston 
V Boylston, 2 Ves. 102. 

6. Affidavits admitted on motion, after answer, for an injunction and 
receiver in the case of partnership, by analogy to waste. Peacock v. Peacock, 
16 Ves. 49. 

7. Injunction bill, charging fraud in obtaining verdict : affidavits contra- 
dicting the answer read in support of the injunction on the merits. Isaac v. 
Humpage, 1 Ves. 427. 

8. In a motion for an injunction, the plaintiff cannot read affidavits to con- 
tradict the answ^er. Somerville v. Buckler, 3 Anst. 658. 

9. Affidavits cannot be read in support of an injunction to restrain the 
negociation of a bill of exchange. Berkeley v. Brymer, 9 Ves. 355. 

13. Reading answer in support (f injunction. 

Plaintiff may read the answ^er to shew his right to an injunction, and also 
affidavits of the waste. Packingtoii v. Packington, Dick. 102. 

14. What proceedings are stayed thereby. 

1. Injunction in the court of cliancery stays all proceedings, if before de- 
claration ; if after, it stays execution only. 10 Ves. 452. ; 18 Ves. 488. 

2. Injunction in chancery stays execution only; not, as in the court of 
exchequer, trial also ; but may afterwards be extended to stay trial upon a 
slight affidavit. Nelthorpc v. Law, 13 Ves. 323. ; 2 Ves. & Beam. 41.; 
18 Ves. 488. 

3. Effect of an injunction in the court of chancery : before action com- 
menced, staying all proceedings at law : after action commenced, permitting 
the defendant to call for a plea, and proceed to judgment at law, if in a 

O 3 condi- 
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condition to do so ; or if not, to do only what is necessary to enable him to 
do so ; restraining 'execution. Therefore, after bail excepted to, ruling 
the sheriff to bring in the body, a breach of the injunction. Buller v. Ovey, 
16 Ves. 141. 

4. An injunction extends to prevent a suit against the sheriff, for not pay- 
ing over money levied by him in the original action before the injunction 
issued. Bolt v. Stanway, 2 Anst. 556. 

5. But, in order to bring himself within the protection of the order, the 
sheriff must comply with the terms of it, by bringing the money into court. 
Ibid. 569. 

15. Available and obligatory for parties only. 

1. Injunction not binding upon a person not a party in the cause. 7 Vcs. 
456.; Dawson v. Princeps, 2 Anst. 521. 

2. Nor can it be extended to protect one who is not a party in the suit in 
equity. Gadd v. Worral, 2 Anst. 555. 

16. General grounds for. 

Party applying for an injunction must shew a specific right in the property, 
and that it is in danger. Ximenes v. Franco, Dick. 1 49. 

17. From subsequent discovery of facts. 

If a defendant fail in proving a material fact at law, of which he after- 
wards obtains a discovery from the adverse party in equity, it is a ground for 
granting an injunction, though he would not be permitted to prove the fact 
by any other witnesses whom he could have examined at law. Hankey v. 
Vernon, 2 Cox, 12. 

18. Threats f a ground for. 

1. Threats a sufficient ground for an injunction. Packingtoii v. Packing- 
ton, Dick. 101.; 6 Ves. 706. 

2. Hence, sending a surveyor to mark out trees is a sufficient ground for 
an injunction. Jackson v. Cator, 5 Ves. 688. 

19. 2 Vmc of obtaining. 

1. Injunction in chancery in the vacation; the court being always open. 
6 Ves. 771. 

2. Injunction under special circumstance to stay the working of coal 

mines, after the seals subsequent to trinity term were over. Smith v. Clarke, 
Dick. 455. ' 

3. Order nisi to stay proceedings at law, obtained on motion after the last 
seal in the vacation, the brief not having been delivered to counsel on the 
seal-day, discharged with costs for irregularity. Sharpe v, Ashton, 2 Ves. 
& Beam. 412. 

4. No injunction until appearance or default. White v. Klevers, 18 Ves. 
jun. 471. ; James v. Downes, Ibid. 522. 

5. A plaintiff is entitled to the common injunction immediately on an at- 
tachment being issued. Bruce v. Webb, 2 Mer. 474. 

6. Injunction to prevent transfer of stock, not granted till after the 
defendant's appearance, or being in contempt, and upon notice. Doolittle 
V. Walton, Dick. 442. 

7. A special injunction, to restrain a defendant from distraining, will be 
granted before answer, if the defendant be in contempt for not having an- 
swered. Heming v. Emuss, 1 Price, 386. 

8. Motion refused for an injunction on filing an interpleading bill and affi- 
davit. Croggson v. Symons, 3 Mad. ISO. 

9. The defendant before he had prayed time to answer^ or was in contempt, 
was restrained from selling diamonds, to which the plaintiff by his bill 
claimed^ title. Tonnins v. Prout, Dick. 387. 

10. Injunction to restrain defendant from negotiating a bill of exchange, 

given 
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given for goods not delivered^ issued on certificate of bill filed, and to be 
served with a subpoena. Patrick v. Harrison, 3 B. C. C. 476. 

11. Injunction granted on filing the bill, to prevent the defendant from 
being inducted to a living. Potter v. Chapman, Dick. 146. 

12. In ordinary cases no injunction till hearing, unless a ground for it in 
the answer ; but in cases of waste, patents, and irreparable mischief, it will be 
granted on affidavit before answer. 1 Ves. 430. 

13. Injunction before answer to prevent irreparable mischief, defendant 
having previously established his right at law. Chalk v. Wyatt, 3 Mer. 688. 

14. The court will grant an injunction to stay proceedings at law, before 
answer, even where the defendant having obtained time for the return of a 
commission sent abroad to take the answer, is not in contempt for not put- 
ting it in, if it is shewn that, in consequence of the necessary intermediate 
delay, the action at law would be tried before the expiration of the time al- 
lowed for its return, Parnell v. Nesbitt, 2 Price, 144. 

15. Injunction to stay proceedings in the spiritual court granted in the 
first instance. Chandler v. Gascoyne, Dick. 281. 

16. Motion \inder special circumstances upon affidavit before answer to 
restrain proceeding under a judgment, refused. Lane v. Williams, 6 Ves. 798. 

17. Undertaking, upon sale of the good-will of a trade, not to carry on 
the same business, and to use the best endeavours to assist the purchaser, 

The remedy for a breach is an action, or issue, quantum damnificatus ; and 
an injunction against proceeding under a judgment for the consideration, 
upon affidavits before answer, was refused. Shackle v. Baker, 14 Ves. 468. 

18. An injunction to stay trial cannot be obtained until after the common 
injunction; and therefore where the time for the defendant’s appearance was 
the day for which notice of trial was given, the trial cannot be stayed. 
Wright V. Brains, 2 Cox, 232. 

19. Motion for special injunction to restrain defendant (plaintiff at law) 
from suing out execution ofn a judgment obtained by him in his action pre- 
vious to the common injunction being obtained, refused, as contrary to 
practice; the court only granting such special injunction in cases where 
the plaintiff has had no opportunity of obtaining the common injunction. 
Frankly n v. Thomas, 3 Mer. 225. The defendant (plaintiff at law) subse- 
quently, on the day when the common injunction might otherwise have been 
obtained, puts in a demurrer which is overruled; and in the mean time, 
pending the demurrer, the plaintiff is taken in execution ; after which, and 
immediately on the overruling of the demurrer, the common injunction is 
obtained upon an application to discharge the plaintiff out of custody, on 
the ground that the demurrer being overruled, the parties are entitled to 
be placed in the situation thej would have been in if no demurrer had been 
filed, and by analogy to the case of goods taken in execution ; the applica- 
tion being opposed on the ground that the parties would not by granting it 
be placed in the situation in which they would otherwise have stood, since 
the judgment had been satisfied by the taking in execution, and if now 
discharged, the debt would be gone. Ordered, that the plaintiff be dis- 
charged on undertaking again to confess judgment, so that he might not 
afterwards say the existing judgment and debt had been satisfied, by the 
execution from which he was so discharged. Franklyn v. Thomas, 3 Mer. 
225. 

20. Injunction to stay trial just at the time of the assizes, refused. Blacoe 
v. Wilkinson, 13 Ves. 454. 

21. Where a verdict at law has been obtained against a defendant, who 
neglects to apply for a new trial within the time appointed by the rules of 
the court of law, this court will not enterlain a bill for an injunction on the 
ground that the plaintiff’s demand was unconscientious, or that it was sub- 
ject-matter for an account ; provided it was competent to the party to lay 

O 4 those 
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those grounds before the jury on the trial, or before the court of law on 
motion for a new trial. Bateman v. Willoe, 1 Sell. & Lef. 201. 

22. The court will set aside an injunction granted (after trial and verdict 
obtained) upon the ground that one of the defendants, plaintifts at law, in 
whom the interest was averred to be, was in contempt for not having an- 
swered, and that his answer was most material to the defence at law of the 
plaintiffs (in equity) to the action, as it might shew that the property was 
not in truth in him ; and that although the affidavit of merits, on which it 
was obtained, contain allegations of strong facts in support of the plaintiff’s 
equity ; and although the court of law have since, on the same facts having 
been brought before them upon motion for a new trial, granted a rule nisiy 
against which cause has not yet been shewn. Such an order can only be 
obtained before verdict, and if obtained after will be discharged upon motion. 
Whitmore v. Thornton, 3 Price, 241. 

23. Injunction pending a demurrer irregular. Cousins v. Smith, 13 Ves. 
164. 

20. AJlcr reference of bill for impertinence. 

Where a bill is referred for impertinence, before the time for answering 
is out, the plaintiff cannot have an injunction of course for want of an 
answer; but must move it on notice and affidavit. Neale v. Wadeson, 
1 B.C.C.574. 

21. From uoant of an armver. 

1. Injunction for want of an answer. Exchange Assurance v. Barker, 
Dick. 72. 

2. Injunction of course for want of answer to an amended bill ; an answer 
having been put in to the original bill ; and no injunction obtained upon that. 
Nelthorpc v. Law, 13 Ves. 323. 

3. Motion to discharge order for an injunction, and an attachment on 
which the injunction had issued, refused; the answer having been sworn 
the evening before, but not filed until after the injunction issued. Bruce v. 
Webb, 2 Mer. 474. 

4. The bill being referred for impertinence, the plaintiff cannot move (as 
of course) for an injunction for want of an answer, but is in the same situ- 
ation as if the time for answering were not out, until the master has reported 
on the reference. Neale v. Wadeson, 1 Cox, 104. 

5. Exceptions filed, which may be nunc pro tunc of course upon applica- 
tion within two months after answer, and afterwards upon special cause, will 
sustain an injunction. 14 Ves. 536. 

6. Where exceptions have been filed, nunc pro tnncy the court will not 
grant an injunction on opening a material exception, unless the plaintiff, on 
obtaining his order, give a four-day rule for arguing the exceptions. Ed- 
wards v. Hogarth, 1 Price, 147. 

7. To constitute what is called a material exception to the answer, or one 
upon the opening of which an injunction will be granted, it is not only 
necessary that the charge is not fully answ^ered, but the charge itself must 
be of such import that the answer will be of use to the plaintiff in his defence 
at law, and if that is not manifest the want of answer will not entitle the 
plaintiff to an injunction. Hirst v. Peirse, 4 Price, 339. 

22. From insufficiency of anmer. 

In a valued policy, unless there is a particular charge in the bill for an 
injunction, that the value of the cargo is below the amount insured, it is 
sufficient if the defendant swears to the value as stated in the invoice. Aubert 
V. Jacobs, Wightw. 118. 

23. From implied admissions in answer. 

WW*' ' I 

Defendant s denying that he liad committed waste ‘‘ since the filing of the 

bill,’^ 
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is no reason for refusing an injunction. Attorney-general v. Burrows 
Dick. 128. * 

24. From demurrer to hill being overruled. 

Injunction of course, demurrer to the bill being overruled. Rasbleigh v. 
Buller, Dick. 153. 

25. On amended bill. 

1. Injunction granted on amended bill, on special motion, without affi- 
davit, after injunction dissolved on the original bill. Edwards v. Jenkins, 
3B.C. C.425. 

2. After an injunction dissolved on the merits, the plaintiff cannot, on an 
amended bill, have another injunction, without a special affidavit of merits, 
though the defendant be in contempt for not answering. Longham v. To e, 

1 Anst. 188. 

3. After an injunction on the original bill, dissolved on the coming in of 
the answer, the plaintiff cannot have an injunction on an amended bill, though 
supported by affidavits, unless the defendant is in contempt. Gadd v. Wor- 
ral, 2 Anst. 553. 

4. Injunction refused upon merits in the answer, not obtained of course 
upon amended bill. Bliss v. Boscawen, 2 Ves. & Beam. 101. 

26. Services relative to. 

1. Service of subpoena necessary in the case of special injunction; but, 
the practice having been unsettled, the defendant was put to dissolve upon 
the merits ; and the plaintiff permitted to shew cause. Attorney-general 
V. Nichol, 16 Ves. 338. 

2. Copy of an injunction served, and the original shown, sufficient service. 
Woodward v. King, Dick. 797. 

3. A plaintiff who has obtained an order for an injunction, is not entitled 
in point of practice to serve it with the writ of execution, before it be passed 
and entered, although it is usual to do so ; and if he should so serve it, and 
there should be an error in drawing up the order, to the prejudice of the 
defendant, it will be considered a contempt, and so treated by the court 
on an application to them to punish the plaintiff for so doing ; nor will the 
plaintiff be suffered to avail himself of the excuse of its being a mistake; and 
all the costs incurred by the defendant, arising from such an irregularity, 
will be ordered to be paid by the plaintiff. Scott v. Becher, 4 Price, 346. 

4. Service of subpoena issued on an injunction-bill, though effected at 
eleven o’clock on the night of the return-day, and at so great a distance 
from town as to render it impracticable for the defendant to appear in time 
to prevent an injunction for want of appearance, was held to be sufficient 
service. Nightitigale v. Merryweather, 1 Price, 287. 

5. Service on defendant’s clerk in court, ordered to be good service, with 
notice of motion for breach of an injunction. Itugg v. Floyer, Dick. 478. 

6. Service upon the attorney, the defendant being abroad, only to compel 
appearance, not for the purpose of a special injunction in the lirst instance. 
Anderson v. Darcy, 18 Ves. jun. 447. 

7. The court will order the attorney of a plaintiff residing abroad, who 
has been employed to commence an action at law, to accept a subpoena on 
an injunction-bill, supported by an affidavit of the facts, and of the subsist- 
ence of an account between the parties. Wattleworth v. Pitcher, 2 Price, 5. 

8. It is not necessary that the affidavit for an oi^der, that service of the 
subpoena^ upon an injunction bill, on the attorney at law, shall be good ser- 
vice, should state a previous application to the attorney, and refusal to 
accept service. French v. Roe, 13 Ves. 593. 

9. Service on the defendant’s wife ordered to be deemed personal service 
on the defendant ; and upon that service ordered, that he stand con>mitted 

8 lor 
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for breach of the injunction. Sir William Pulteney v. Shelton, 5 Ves. 147. 
260, note. 

27. Commencement of its operation^ 

An injunction when sealed at the next seal, operates from the order, not 
from the sealing. Rattray v. Bishop, 3 Mad. 220. 

28. Its ^ect on motion to dismiss for tioant of prosecution. 

Motion to dismiss the bill for want of prosecution since the answer, not 
prevented by an injunction. Day v. Snee, 3 Ves. & Beam. 170. 

29. Its ^ect upon an inchoate execution. 

If an injunction is obtained on bill filed after execution executed, the 
goods not yet being out ojf the hands of the sheriff*, and the sheriff proceeds 
to sell without process, he will be ordered to pay the money into court. 
Formerly the practice in such case was, to make the sheriff a party, but since 
disused. Franklyn v. Thomas, 3 Mer. 234. 

30. Discharge from custody on obtaining. 

1. On an injunction obtained, the court will not discharge tlic plaintiff out 
of custody, if taken on legal process. Willis v. Daniel, 1 Anst. 36. 

2. See Franklyn v. Thomas, 3 Mer. 225. 

31. Continuation of — preliminaries to. 

On injunction to fetay the printing of a book, reference to see if the books 
published by the plaintiff and defendant were the same or not. Jeffrey v. 
Bowles, Dick. 429. 

32. Continuation of ~ notxuithsianding the doubtfulness of legal title. 

1. Injunction granted or continued to the hearing, though the legal title 
doubtful ; as upon patent rights. 6 Ves. 707. 

2. Injunction that the validity of a patent might be tried at law ; verdict 
for the patentee, subject to the opinion of the court upon a case : the court 
equally divided : the patentee must bring another action : but the court will 
not impose any terms upon him, nor dissolve the injunction in the mean 
time. Bolton v. Bull, 3 Ves. 140. 

33. Continuation of — conditions of — payment of money into court. 

1. Where there is a suit for money received, and the defendant files a 
bill for an injunction, admitting to have received the money, he shall pay 
it into court, or the injunction shall be dissolved. Sherwood v. White, 

1 B. C. C. 452. 

2. Bill filed for injunction (after verdict at law) which is obtained for want 
of an answer, the plaintiff* sh^l bring the money recovered against him into 
court, upon application of the defendant on oath, denying the equity of the 
bill, or the injunction shall be dissolved. Acton v. Market, 2 B. C. C. 14. ; 
Culley V. Hinckling, 2 B. C. C. 182. 

3. The court will not order a plaintiff, who has obtained an injunction, to 
stay proceedings at law, on a bill filed for a discovery, by which he seeks to 
establish a case of the gobds being charged at a much greater price than the 
one agreed on — to pay even the price acknowledged to be just, into court, 
to abide the result of the action. Parnell v. Nesbitt, 2 Price, 149. 

4. A plaintiff, having obtained an injunction to restrain proceedings at 
law, cannot be called on to pay into court the sum demanded at law, on an 
affidavit of equitable grounds by one of the defendants, the answer of the 
others not having come in ; nor will ^he court alternately dissolve the in- 
junction. Menzies v. Rodrigues, 1 Price, 133. 

5. Wtere an injunction is obtained till the coming in of the answer of 
one defendant who resides abroad, the plaintiff' is not compellable to bring 

the 
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the money into court, unless on special circumstances. Shoulbred v. M‘Mas- 
ter, 2 Anst. 366. 

S^. Continuation of — to stay trial. 

1. Injunction extended to stay trial, on affidavit that the plaintiff is advised 
and believes, that he cannot safely proceed to trial until the answer. Part- 
ington V. Hfobson, 16 Ves. 220. 

2. On an application to extend the usual injunction to stay trial, an affi- 
davit that the plaintiff “ had been advised by his counsel, and verily be- 
lieved that he could not safely proceed at law without a discovery from the 
defendant of the several matters contained in the bill,” is sufficient. Hart- 
ley V. Hobson, 2 Cox, 117. 

3. Injunction extended to stay trial, on affidavit that plaintiff cannot safely 
go to trial without the answer, and believes it will produce discovery mate- 
rial to his defence. 18 Ves. jun. 488. 

4. To extend an injunction to stay trial the affidavit must state belief, not 
merely that the defendant cannot go to trial, but that the answer will fur- 
nish discovery material to the defence in the action. Appleyard v. Seton, 
16 Ves. 223. 

5. An answer filed is a sufficient objection to a motion to extend an in- 
junction to stay trial, but as the defendant submitted to exceptions, the order 
was made ; an insufficient answer being no answer. Bishton v. Birch, 1 Ves. 
& Beam. 366. 

6. An action was commenced in July 1816, and tried at York assizes in 
July 1817. On 21st January 1818, a new trial was granted, whereupon 
plaintiff filed his bill for a discovery, and obtained the common injunction. 
The new trial at York was fixed for the 7th March. On a motion to ex- 
tend the injunction to stay trial, the same was refused with costs. Field v. 
Beaumont, 3 Mad. 102. ; Swanst. 204. 

35. Continuation of — from replying to ansvoer. 

The replying to an answer, the serving a subpoena to rejoin, and giving 
rules to produce witnesses, will not prevent a defendant from moving upon 
his answer to dissolve an injunction, unless cause. Molineaux v. Luard, 
Dick. 684. 

36. Continuation of — from reference of ansxeer for scandal or impertinence. 

1. An answer referred for scandal and impertinence not cause for con- 
tinuing an injunction, Milner v. Golding, Dick. 672. 

2. A reference of the answer for impertinence is good cause against dis- 
solving an injunction. lusher v. Bayley, 12 Ves. 18. 

37. Breach of — from proceeding after injunction, but before notice. 

Where a party is taken on legal process, after he has obtained an injunc- 
tion, but before notice given of it, it is no contempt. Willis v. Daniel, 
1 Anst. 36. 

38. Breach of — from proceeding afer notice. 

1. Party or his attorney, knowing of an injunction though it be not sealed, 
is guilty of a contempt, if he proceed at law. Powel v. Follett, Dick. 116. 

2. Breach of injunction after notice of the order, without personal service 
of the injunction or order. Kimpton v. Eve, 2 Ves. & Beam. 349. 

3. A defendant being in court, when the order for an injunction is made, 
is bound by it from that time, althoug’h it be not formally served till some 
time afterwards ; and semble, that an injunction, restraining an administrator 
from transferring the intestate’s stock into his own name, will by equitable 
construction operate to prevent his parting with any stock so transferred. 
Scott V. Becher, 4 Price, 346. 

4. Exception to the rule, requiring personal service of an order of injunc- 
tion, where the party was present when the oxAev was made, established by 

Lord 
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Lord Hardwicke : farther extended since to notice by information. 2 Ves. 
& Beam. 350. 

5. Breach of injunction by persons, who were present in court during the 
motion, though absent when the order was pronounced. Osborne v. Tenant, 
U Ves. 136. 

6. Contempt by breach of injunction by defendant, present in court 
during the motion, though retiring before the order pronounce4 : but mo- 
tion to commit after a considerable lapse of time, and the order not drawn 
up, refused with costs. James v. Downes, 18 Ves. jun. 522. 

39. Breach of — from proceeding against a co-defendant. 

Execution upon a joint-judgment, with a notice to the sheriff of the injunc- 
tion, and directions to the sheriff not to take the plaintiff in equity, not a 
breach of the injunction. Chaplain v. Cooper, 1 Ves. & Beam. 16. 

4*0. Breach of — from delivering a declaration. 

Delivery of declaration is a breach of the common injunction to stay 
proceedings at law, effect of plaintiff’s acquiescence. Mills v. Cobby, 
I Mer. 3. 

4*1. Breach of — from attaching for costs taxed before injunction. 

Injunction to restrain the defendant (plaintiff at law) from taking pos- 
session under a verdict obtained by him in an action of ejectment. Previous 
to the issuing of the injunction, the costs of the action had been taxed, and 
a writ of possession executed. The plaintiff at law afterwards procured an 
attachment, for non-payment of the costs taxed. This is a breach of the in- 
junction ; but as the injunction had been improperly issued, the lord chan- 
cellor would not commit as for contempt., Partington v. Booth, 3 Mer. 148. 

42. Breach of — from calling on sheriff to pay over money. 

Where an injunction is obtained, even after execution executed, it is a 
breach of the injunction to call on the sheriff to pay over the money; but if 
the sheriff had voluntarily paid the money, it seems that would be no breach 
of the injunction. ISed queer Franklyn v. Thomas, 3 Mer. 234. 

43. Breach of — from attaching money levied before bill filed. 

Attaching and receiving money levied by the sheriff, though levied before 
the bill was filed, a breach of the injunction ; aliter, had the sheriff’ paid it 
voluntarily. Axe v. Clarke, Dick. 549. 

44. Breach of — from attaching for non-performance of avoard. 

An injunction for want of an answer had been obtained to restain the de- 
fendant from all proceedings at law against the plaintiff, on an award for 
payment of money. The award having been made a rule of the court of K. B., 
the defendant applied to that court foran attachment fornon-perfonnaiiceofthc 
award, and obtained a rule to show cause. This is not of itself any breach 
of the injunction. Franco v. Franco, 2 Cox, 420. 

45. Breach of — from proceeding against hail. 

Breach of injunction by proceeding against bail. Leonard v. Attwell, 
17 Ves. jun. 385. 

46. Breach of from showing cause against a rule nisi for a new trial. 

Showing cause against a rule nisi for a new trial, is not a breach of an in- 
junction. Whitmore v. Thorntson, 3 Price, 241. 

47- Breach of — motion for commitment on. 

Upon breach of an injunction restraining an act, the proper course is personal 
service *tof notice of motion, that the defendant shall stand committed ; not 
the practice to move, that he shall show cause, why he shall not stand com- 
committed. Angerstein v. Hunt, 6 Ves. 488. 


48. Breach 
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48. Breach of — service of notice of motion for commitment on. 

Service on defendant’s clerk in court ordered to be good service, with notice 
of motion for breach of an injunction. Ilugg v. Floyer, Dick. 478. 

49. Breach of — discharging process issued on, from injunction being 

irregular. 

Application to discharge a sequestration issued agai»st the defendant, for 
breach of an injunction to stay waste, upon the ground that the defendant 
had put in his answer, and that therefore it was irregular ; but, as the injunc- 
tion' was in force, the defendant not having applied to dissolve it, the court 
denied the motion. Robinson v. Lord Byron, Dick. 703. 

50. Dissolution of — motion for. 

Motion to refer the answer for impertinence allowed as cause against dis- 
solving an injunction, upon the terms of procuring the report in a week. 
Goodinge v. Woodhams, 14 Ves. 534. 

5 1 . Dissolution of — in part, 

Tlic subsequent order extending an injunction against proceeding at law, 
to stay trial, not discharged separately, but the injunction, as extended, 
must be dissolved generally upon the answer, by the usual order nisi, sub- 
ject to shewing exceptions for cause, or the undertaking to shew cause on 
the merits. Karnshaw v. Thornhill, 18 Ves. jun. 485. 

52. Dissolution of — against some defendants. 

Injunction against a verdict in a joint action, dissolved as against those 
defendants who had answered : not as against all, pending exceptions to the 
answers of the rest. Joseph v. Doubleday, 1 Ves. & Beam. 497* 

53. Dissolution of — grounds of the motion to dissolve nisi. 

Ground of tlic motion to dissolve injunction nisi, that the plaintiff may de- 
termine whether to shew cause on the merits or by exceptions. 2 Ves. & 
Beam. 292. 

54. Dissolutiori of — time of moving for, 

1. Where an injunction is obtained for want of an answer, and an answer 
afterwards filed, but the defendant does not move to dissolve the injunction 
till two terms afterwards, and when the bill has been amended, yet the 
injunction may be dissolved upon motion of course. Patton v. Panton, 
3 Anst. 651. 

2. Where an injunction is obtained for want of an answer, defenvlant may 
dissolve it by giving the rule to dissolve, and the second rule in six days 
after, which shall be absolute without further order, unless plaintifl' files ex- 
ceptions in four days, or moves on equity confessed, in eiglit days, or on 
the first day of motions afterwards ; notice of such motion having been en- 
tered with the register; and all such motions shall be listed, and called on 
at the sitting of the court on sudi motion day. 1 Sch. & Lef. 9. 

55. Dissolution of — course of proceeding in a doubtful case. 

Where the court order an injunction to be continued in a case doubtful on 
the merits, they will order the sum proceeded for to be paid into court. 
Dally v. Catchlowc, 4 Price, 147. 

56. Dissolution of — from amending bill, 

1. An injunction doth not drop of course, on the plaintiff’s amending his 
bill. Mason v. Murray, Dick. 536. 

2. Injunction falls by amending the bill, unless expressly saved. 2 Ves. h 
Beam. 102. 

57. Dissolution f — from variance between hill and affidavit, 

A variance between the afRdavit in support of a motion for an injunction, 

and 
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and the bill, in the date of the bill of exchange on which the defendant had 
commenced proceedings at law, is sufficient ground for dissolving the injunc- 
tion obtained ; and the court will, on motion, dissolve it. Wattleworth v. 
Pitcher, 2 Price, 189. 

58. Dissolution — preliminaries to> 

1. A defendant may move to dissolve an injunction for insufficient service of 
the subpoena^ although he has not appeared. Menzies v. Rodrigues, 1 Price, 92. 

2. An answer having been referred for impertinence and reported im- 
pertinent, it is not necessary to have the impertinent matter actually ex- 
punged, before the defendant moves to dissolve an injunction upon coming 
in of his answer, though he cannot move it pending the reference. Kenny 
V. Barnwell, 2 Cox, 26. 

3. If a defendant’s answer is reported insufficient, and he is served with an 
order to amend the bill, and for him to answer the amendments and ex- 
ceptions at the same time, he must answer both, before he can apply to dis- 
solve the injunction that had been obtained on the original bill. Mayne v. 
Hochin, Dick. 255. 

4. If a plaintiff obtains an injunction upon the defendant’s being in con- 
tempt for want of his answer, the defendant is not entitled to an order to 
dissolve the injunction, unless cause, barely upon putting in his answer, but he 
must also have paid the costs of the contempt. Hall v. Darney, Dick. 289. 

5. Defendant having put in his answer to the amended bill, which answer 
was excepted to, motion to dissolve the injunction absolutely in the first in- 
stance refused, the court being unable to judge, except upon reference to 
the master, whether the answer is a sufficient answer. Vipan v. Mortlock, 
2 Mer. 477. 

6. The court will not make absolute the common order nisi to dissolve an 
injunction (granted to restrain a purchaser from proceeding at law to re- 
cover part of the purchase-money paid by him in advance, the contract be- 
ing impracticable, on the ground of want of title, and outstanding incum- 
brances), without the master’s report as to the sufficiency of the title, although 
the objections are fully stated in the defendant’s answer. Church v. Legeyt, 

1 Price, 301. 

7. When an order nisi is obtained to dissolve an injunction, on the coming 
in of the answer, and exceptions are shewn for cause, and the master re- 
ports the answer sufficient, the injunction is therefore dissolved, and no 
further motion is necessary. Hutchinson v. Markham, 2 Mad. 355. 

8. Injunction against proceeding at law is gone by the master’s report, that 

the answer is sufficient ; and is not sustained by exceptions. Bishton v. 
Birch, 2 Ves. & Bqam. 40. The order extending it to stay trial, which 
in the court of chancery is a distinct order, falls also, as a part of the ori- 
ginal injunction, without a motion to dissolve. Ibid. ^ 

59. Dissolution of — nature of the motion for* 

1. A special injunction dissolved upon original motion. Mount v. Turner, 
Dick. 793. ; Norton v. Aylet, Ibid. 

2. On exceptions overruled, the plaintiff cannot move to dissolve an in- 
junction, unless he has obtained a previous order 72 m for that purpose. 
v. Dubarry, 1 Anst. 255. 

3. A common injunction was obtained against two defendants, and after- 
wards extended to stay trial on the coming in of the answer of one defendant, 
an order nisi must be obtained before a motion can be made to dissolve the 
injunction. Naylor v. Middleton, 2 Mad. 131. 

4. Motion on last seal after trinity term to dissolve an injunction, and 
that a day might be named in the vacation for making the order absolute ; but 
held, that the defendant was only entitled to an order nisi* Rew v. Dixon, 

2 Mad. -258. 

5. Where an injunction to stay waste has been obtained on bill filed, and 

affidavit, 
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affidavit, the defendant may immediately on coming in of his answer, move 
to dissolve the injunction, without obtaining any order nisi : but then his 
answer can only be received as an affidavit, and the plaintiff may read affi- 
davits in contradiction to it ; and if afterwards, upon exceptions, the answer 
appear insufficient, the injunction shall be received. Countess of Strathmore 
v. Bowes, 1 Cox, 263. 

6. After order to dissolve injunction nisi on the answer, a reference for 
impertinence being obtained, the impertinence expunged, and afterwards 
exceptions disallowed,, injunction dissolved on motion in the first instance, 
without an order nisi. Lacy v. Hornby, 2 Ves. & Beam. 291. 

60. Dissolution of — from dedimus being granted. 

Injunction raised, pending notice of a motion for a dedimus, is dissolved 
of course on the deaimus being granted. M‘Mahon v. 0*Brien, 1 Sch. & 
Lef. 237. 

61. Dissolution of — from the answer swearing io belif only. 

1. Injunction to stay trial on affidavit that plaintiff cannot safely defend 
the action without discovery, and that it will give a good and effectual de- 
fence, not discharged upon the answer of one defendant only. White v. 
Steinwacks, 19 Ves. 83. 

2. Where an injunction is obtained on the absence of one of the defendants 
abroad, on a motion to discharge that order, the answer of the other de- 
fendant cannot be read. St. John v. Cargill, 3 Anst. 933. 

62. Dissolution of — from the answer s denying plaintiff's title. 

The court will not continue an injunction to restrain an action on a pro- 
missory note granted nisi on merits charged on the bill, if the defendant 
deny the plaintiff’s equity to the best of his knowledge, recollection or belief ; 
for they hold themselves bound by positive denial in an answer, although it 
be of recollection of circumstances which it appears improbable that if true, 
a defendant should Hoyte v. Hawkins, 4 Price, 327. 

63. Dissolution of — from the answer denying the alleged equity. 

1. Injunction obtained, on affidavits, against cutting and pasturing cattle 
in a wood ; the plaintiff praying the injunction as tenant in fee, or as lord of 
the manor inclosing under the statute: the defendants denying the former 
title ; as to the latter claiming common of pasture and estovers ; and stating, 
that after the inclosure, sufficient of common of pasture would not be left; 
the plaintiff having before the bill filed been nonsuited in an action of tres- 
pass ; and entered into an agreement with some of the tenants. The 
injunction dissolved upon the answer. Whether the original and new 
affidavits could be read in such a case, Queere. Hanson v. Gardiner, 
7 Ves. 305. 

2. An injunction will not be continued to restrain an action by bankers 
for the amount of cheques granted on an alleged equity of an understanding 
between the plaintiff (in equity) and the defendants, as to certain terms on 
which such cheques were alleged to be given (the bill also praying a disco- 
very) the defendants in equity denying any such understanding. Askam v. 
Thompson, 4 Price, 330. 

3. Injunctions against publishing private letters, alleged to have been ob- 
tained from an agent, to whom they were sent in confidence, dissolved upon 
the answer denying confidence, and avowing the defendant's object in pub- 
lishing them in a newspaper, of which he was proprietor, to be, not profit, 
but the vindication of his character from the inmutation of giving false intel- 
ligence, publicly cast upon him by the plaintiff Lord and lady Perceval v. 
Phipps, 2 Ves. & Beam. 19. 

64. Dissolution of — from the masters reporting in fwoour of the answer r 

On an application to dissolve an injunction nisi on the coming in hf the 
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answer, the plaintiff shewed exceptions for cause, with the usual under- 
taking to procure the master’s report in four days. The master reported the 
answer to be sufficient, to which report the plaintiff excepted. The in- 
junction is dissolved, notwithstanding the plaintiff’s exceptions. Botham v. 
Clark, 2 Cox, 428. 

65. Dissolution of — from alloxvance of plea. 

When a plea is allowed, on application, an injunction will be dissolved 
absolutely, because it is to be considered as a full answer. Phipps v. Lang- 
horn, Dick. 148. 

66. Dissolution of — from alloxuance of demurrer to prayer of injunction. 

After injunction obtained a demurrer to the prayer of injunction is al- 
lowed ; yet the injunction cannot be dissolved without the previous order. 
Hurst V. Thomas, 2 Anst. 585. 

67* Dissolution of — to secure money in danger. 

1, On affidavit of the danger of losing a sum of money recovered on a 
verdict against the plaintiff in equity, who had obtained an injunction ; lie 
was ordered to pay the money into court, by a day fixed, or the injunction 
to be dissolved. Cotes v. Lindsay, Dick. 352. 

2. Where a verdict has been obtained at law, and an injunction bill is filed 
while the plaintiff at law is out of the kingdom, and an injunction obtained 
against him for want of his answer, the court will direct the plaintiff in 
equity to pay into court the money recovered, and in default thereof will 
dissolve the injunction. Potts v.'llutler, 1 Cox, 330. 

68. Dissolution of — from fear of losing evidence. 

On a bill for discovery and injunction, the defendant, plaintiff at law^ ad- 
mitted himself to be a mere agent for the other defendant, and ignorant of 
the transaction: an injunction w'as moved for as of course, till the coming in 
of the answers of the other defendants, who Jived abroad ; but tliere ap- 
pearing a probable danger of losing other material evidence by tlic delay, it 
was refused. Vandam v. Munro, 2 Anst. 502. 

' 69. Dissolution of — on affidavit of voaste. 

Injunction-cause stood over at hearing for want of parties: injunction not 
dissolved, nor receiver appointed on motion, witliout special case of waste ; 
but plaintiff compelled to speed the cause. Price v. Williams, 1 Ves. 401. 

70. Dissolution of — from ansxKier showing their consent^ and contradicting 
' affidavits. 

The injunction, obtained upon a breach of covenant, in nature of a spe- 
cific performance, dissolved upon the answer, contradicting the affidavits, 
and showing the consent for several years. Barrat v. Blagrave, 6 Ves. 104. 

* 71. Dissolution of — fromxvaiver. 

A conditional consent 4o proceed at law waives an injunction. Grant 
v. Priddell, 1 Anst. 62. 

72. Dissolution rf — miscellaneous. 

Lease from dean and chapter, with covenant not to make sale of or take 
any timber trees growing or to grow on a certain part of the premises, save 
for the necessary building or repairing, &c. of their cathedral church, or of 
the church buildings thereto belonging. Bill by lessee to restrain the dean 
and chapter from selling or cutting, except for the purposes aforesaid. In- 
junction obtained on filing the bill dissolved on the coming in of the answer, 
stating that the whole of the timber was wanted for the purpose of repairs; 
the covenant not extending to deprive them of the right which they might 
have jpxercised independent of it ; and deans and chapters, like other eccle- 
siastical persons, not being liable to be restrained in cases of waste, either 

by 
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by prohibition or injunction, except in the ecclesiastical court, or at the suit 
of the crown. Wither v. Dean, &c. of Winchester, 3 Mer, 421. 

73. Dissolution of — cause against — reference of ansiaer for hnperiinence. 
The answer being referred for impertinence, is a good ground for con- 
tinuing anjnjunction. Hurst v. Thomas, 2 Anst. 591. 

74. Dissolution of — cause against — exceptions to answer for impertinence. 
In injunction cases, the master’s report on the question of impertinence 

must, at least without reference to the inquiry whether there is further im- 
pertinence, have the same weight as his report on the question of insuffi- 
ciency. Raphael v. Birdwood, Swanst. 232. 

75. Dissolution of — cause against — exceptions to answer for impertinence, 

1. Exceptions to the masters report, as to impertinence, is not cause 
against dissolving an injunction. Corson v. Stirling, Cooper, 93. 

2. On a motion to dissolve a special injunction staying the trial of an ac- 
tion till further order, the master, on a reference for impertinence, having 
reported the answer impertinent in a small part only, and the . plaintiffs 
having excepted to the report, and insisting on their right, after the ques- 
tion of impertinence was decided, to except to the answer for insufficiency, 
the lord chancellor examined the bill and answer, and dissolved the injunc- 
tion, so far as it extended to stay trial. Raphael v. Birdwood, Swanst. 228. 

16, Dissolution <f — cause against — miscellaneous. 

An injunction, though not to be continued, with a view to specific per- 
formance of an agreement to grant a lease, if under a clause for re-entry, 
the lease, when granted, would be at an end by the tenant’s acts, was main- 
tained upon undertaking to give possession when required by the court, 
and paying the rent due by waiver of the forfeiture, if incurred : viz. 
distraining for subsequent rent. Gourlay v. Duke of Somerset, iVes. & 
Beam. 68. 

77. Dissolution of — time for shewing cause against. 

1. On motion to dissolve an injunction nisi at the last seal after trinity 
term, the plaintiff cannot have time till the next day of motions upon the 
usual undertaking to shew cause on the merits ; but was permitted to shew 
cause during the petitions. Robinson v. Wardell, 5 Ves. 552. 

2. Motion on answer to dissolve injunction nisi: plaintiff shewing excep- 
tions for cause, must procure the report in four days : but the time is ex- 
tended by courtesy, 2 Ves. & Beam. 42. 

78. Revival of — preliminaries to. 

Injunction not revived, pending a re-hearing of an order, allowing an ex- 
ception to a report, that the answer was insufficient. Scott v. Mackintosh, 

1 Ves. & Beam. 503. 

79. Revival of — on amending bill. 

1. Injunction dissolved on the answer, not revived of course without 
special motion on amendments, verified by affidavits. James v. Downes, 
18 Ves. jun. 522. 

2. The common injunction having been dissolved upon the coming in of 
the answer, and the bill being subsequently amended, the injunction was 
revived upon special application, supported by affidavit of the facts stated 
by way of amendment, the defendant being in default (though not in con- 
tempt) for not answering the amended bill. Vipan v. Mortlock, 2 Mer. 476. 

3. After injunction dissolved upon the merits, motion to stay trial of eject- 
ment till full answer to the amended bill, refused with costs. Lady Mark- 
ham v. Dickinson, iVes. 30. ; 42 Geo. 3. c.76.; 8 East, 569.; 44 Geo. S. 
c. 161.; 8 East, 41. 
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so. Revival of — 07 i prayed' of dedimus to ansfver anmided bill. 

1. Injunction revived on the defendant’s praying a dedimus to answer an 
amended bill. Bagster v. Walker, Dick. 109. 

2. If after an injunction is dissolved, the plaintiff amends the bill, and re- 
quires a further answer, and the defendant prays a dedimus to take his an- 
swer,* the court will consider it as dilatory, and will revise the injunction ; 
but it must be upon notice, and a special application. Edwards v. Ed\vards, 
Dickf 755. 

81. Revival of — from indictment for perjury having been found against de- 
fendant. 

That an indictment for perjury, upon the answer, has been found by the 
grand jury, is not a ground for reviving an injunction. Clapham v. White, 
8 Ves. 35. 

82. Revival of — election of comjmlsory. 

1. When an injunction has been obtained in a cause, which afterwards 
abates by the death of the defendant, the practice is to move, on the part 
of the defendant’s representatives, that the plaintiff may revive within a rea- 
sonable time, (a week generally), or the injunction may be dissolved. Stuart 
V. Anccll, 1 Cox, 411. 

2. Where a defendant dies pending an injunction against him to restrain 
proceedings in ejectment, the heir at law may move that the plaintiff in equity 
may re\^ve >vithiii a week, or the injunction be dissolved. Hill v. Iloare, 
2 Cox, 50. 

83. Revival of — miscellaneous. 

1. Order to refer exceptions to answer, and to procure report in four days, 
or the injunction to bo dissolved ; the re[)ort not being obtained, the injunc- 
tion was dissolved; afterwards, tlie exceptions being referred, and thearjswer 
•reported insufficient, the injunction was held to be revived of course. Philips 
V. Johnson, Dick. 292. 

2. An injunction against violation of a patent, having been dissolved, with 
’liberty to the plaintiff to bring an action to establish his patent-right, and the 
defendant to keep an account in the mean wliile ; a verdict liaving been ob- 
tained for the plaintiffs on the trial of the action, on application being made 
to revive the injunction, it was objected that the defendants intended to 
move for a new trial ; and the matter was ordered to stand over till the re- 
sult of that application should be known, the parties continuing to keep the 
account in the interim. Hill v. Thompson, 3 Mer. 631. 

84. Perpetual. 

1. A right is not considered to be determined so as to be a ground for a 
perpetual injunction, by any one trial at Jaw, unless upon an issue sent out 
of this court for the purpose. Robinson v. Lord Byron, 2 Cox, 4. 

2. An issue devisavit vel non directed to be tried at bar ; verdict, by a 
special jury, in favour of the will. Upon hearing the cause on the equity 
reserved, the will was decreed to be established, and the triisLs to be ex- 
ecuted, arid whicli were executed accordingl}^ Afterwards the testator’s 
heir at law died, having by his will devised the residue of Jus real estate to one 
of the defendants, his second son, he having brought an ejectment, a per- 
petual injunction was decreed. Lowe v. Jolliffc, Dick. 388. 

85. Conihiuaiion of perpetual injunctio7i on an abatement. 

A perpetual injunction having been decreed, it is not necessary, upon an 
abatement, to file a bill of revivor merely to keep on foot the injunction. 
Yeomans v. Kilvington, Dick. 351.; Askew v. Townsend, Dick. 471. 

^ 86. Fomn of affidavit to stay trial. 

1, All that is necessary on tlie affidavit to ground an tipplrcation that an 

injunc- 
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injunction may extend to stay trial is, that the party cannot safely proceed 
to trial, until the defendant hath put in his answer. Hartly v. Hobson, 
Dick. 728. 

2. Affidavit for an injunction to stay trial need not be particular as to the 
discovery expected. Farrar v. Lewis, Dick. 729. 

87. To stay indictment pending hills for the same subject. 

Injunction to stay proceedings on an indictment for a trespass, two bills 
having been filed to determine the right. Pilkington v. City of York, 
Dick. 84. 

88. To stay suit at la^ pending hill in equity. 

1. Injunction to stay a party from proceeding at law for land ; where a 
bill brought by him merely to recover the same land, was depending in 
chancery. Bull v. Bodie, Dick. 1. 

2. Injunction against an action commenced by the plaintiff while proceed- 
ing under a decree to account for the same matter, it being a contempt to 
proceed at law after the subject of the suit had been attached in court. 
Mocher v. Reed, 1 Ball k Beatty, 818. 

3. After decree to account, injunction, on application of the defendant, 
to restrain the plaintiff from proceeding at law in an action commenced 
pending the suit in equity. Wilson v. Wetherhead, 2 Mer.406. 

89. To stay suit at laiv, after rfusal of cou7‘t of late to stay proceedings. 

Injunction granted in this court, tliough the court of law in which the 
action has been brought have, upon application made to it to stay proceed- 
ings, on a release of one of the plaintiffs, and affidavits of the circumstances 
of the case, refused to stay proceedings. Whitfield v. llalfe, Cowper, 89. 

90. To stay suit in spiritual court for legacy. 

1. Injunction to the spiritual court to stay proceedings for payment of a 
legacy. Stonehousc v. Htonehouse, Dick. 98. 

2. Injunction granted to stay a legatee from proceeding in the spiritual 
court for a legacy, until the hearing of the cause. Smith v. Kempson, 789. 

91. To stay suit in spiritual court for xeife s legacy. 

Injunction to restrain a husband from procceiiing in the spiritual court for 
the wife’s legacy, the husband having made no settlement upon her. Meals 
V. Meals, Dick. 373. 

92. To stay suit in spiritual court to invalidate •will. 

Injunction to stay proceedings in the spiritual court to invalidate a will and 
call in probate. Sheffield v. Duke of Bucks, Dick. 74. 

93. To stay suit at law barred hy bankruptcy and certifeate. 

Equity will not restrain by injunction furtlier proceedings at law, upon a 
verdict obtained through the defendants (a bankrupt) neglect to produce his 
certificate in evidence. Lingard v. Hibberton, 1 Rose, 459. 

94. To stay suit at law after executory satifaction of demand. 

The court will continue an injunction granted to restrain a defendant from 
proceeding at law to enforce payment of a promissory note, given to the 
defendant’s testator, on the ground that testator had agreed to accept an 
annuity in satisfaction of it, and had received a sum of money as part of that 
aiin\iity on account ; although nothing more conclusive had been done by 
the parties, and no bond or other security given to the grantee, and the 
whole remained executory. But they will impose on the party enjoining 
the action the terms of bringing the money into court. Dally v. Catchlowe, 
4 Price, 147. 
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95. To stay suit at lavo for mortgage-money after foreclosure* 

Injunction to stay the representative of a mortgagee (after foreclosure and 
sale of the premises) for going on at law for unsatisfied mortgage money, re- 
fused. Tooke V. Hartley, 2 B. C. C. 125. 

96. To stay suit at laxjo on the ground of set-off. 

1. It is sufficient for the purpose of obtaining an injunction to restrain a 
^plaintiff at law from proceeding in the action, that the defendant state in his 
^bill and affidavit, that an unsettled account subsists between the parties, and 

that plaintiff would be found indebted to him on such account, in a greater 
sum than he is proceeding for ; nor is such a bill demurrable on the ground 
that the plaintiff, in equity, stating a balance to have been acknowleged to 
be in his favour, might have pleaded it, at law, on notice of set-off*. Wattle- 
worth V. Pitcher, 2 Price, 46. 

2. Injunction refused, on the alleged equity, that since the settlement of 
accounts, for the balance of which the action sought to be stayed, had been 
brought, the defendant (in equity) had become indebted to the plaintiff (in 
equity) considerably beyond the amount of such balance for business done 
as his agent. Hirst v. Peirse, 4 Price, 339. 

3. A. and B., partners, gave a joint and several bond to C., who after- 
wards becomes indebted to A. B. becomes bankrupt; C. proves the bond 
under the commission, and then brings a joint action against A. and B., to 
which B. pleads his certificate. A. being by this form of action precluded 
ffrom setting off his separate debt, applies for and obtains injunction against 
C.’s proceeding in the joint action. Bradley v. Millar, 1 Rose, 273. 

97. To si ay suit at latOf founded in duress. 

Injunction against securities obtained by one French emigrant against 
another by arresting him, when about to sail on the expedition, against 
France, and under an obligation entered into in France as surety ; which, 
according to the laws of France could not affect the person. Talleyrand v. 
Boulanger, 3 Ves. 447. 

98. To stay suit at lato^ founded in undue infiuence. 

Injunction against an ejectment under a deed of appointment, as obtained 
by a husband from his wife by undue influence, oppression, &c., and an issue 
directed. Peele v. , 16 Ves. 157. 

99. To stay suit at law on suspicion of fraud. 

Where four of many actions against the various underwriters upon several 
policies (individually) had been tried, and verdicts passed for the plaintiffs at 
law, the court granted an injunction to restrain them (the plaintiff's at law) 
from proceeding farther, in a case where there was strong suspicion of fraud 
in the assured, on the money being paid into court, on the ground of the 
answer of one of the defendants not having come in. — ( And the court of 
‘C. B. enlarged their rule, which had been obtained for a new trial, until the 
same time). The court, however, will dissolve the injunction if the amount 
of the losses claimed be not paid into courts and they will not permit 
money so paid in to be taken out upon the ground of great lapse of time 
between the filing of the bill and the putting in the answer, unless it clearly 
appears that the delay was gross and wilful on the part of the defendant, and 
that he was plainly not disposed to answer at all. A commission to examine 
witnesses abroad will be granted under such circumstances, on the coming in 
of the defendant’s answer, although not prayed by the original bill, and the 
injunction will be in the meantime continued. Kensington v. White, 
3 Price, 167. 

100. To stay suit at law, founded on a misrepresentation. 

Injunction granted to restrain defendant from recovering a deqiand 

against 
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a^^ainst one of the plaintifis, he having represented to the agent of the other 
plaintiff (on a treaty of marriage 'with his daughter), that there was no such 
demand existing. Neville v. Wilkinson, 1 B. C. C. 543. 

101- To stay suit at law for a rcnUcharge granted as a parliamentary qualify 

f cation. 

Injunction granted to restrain the defendant from suing for a rent-charge 
granted to qualify him to set in parliament, the purpose never having been 
answered. Platamone v. Staple, Cooper, 250. 

102. To stay •vexatious suit at law. 

Jurisdiction by injunction upon the ground of vexation by repeated actions 
of covenant. 2 Ves. & Beam. 302. 

103. To stay foreign attachment. 

Injunction to stay proceedings on a foreign attachment. Mildred v. Neate, 
Dick. 279. 

104. To stay suit at law for penalty of bond. 

1. Where a bond is given for the enjoyment of a collateral matter, the 
court will grant an injunction against an action at law for the penalty, and 
award an issue quantum damnificatus. Lloman v. Walter, 1 B. C. C. 418. 

2. Injunction granted to restrain an action on a bond for performance of 
covenants to build a bridge, and an issue quantum damnificatus ordered, 
the sum mentioned in the bond being a penalty. Errington v. Aynesty, 
2B.C,C.341. 

105. To stay execution beyond the bond-debt actually due. 

The practice of a court of law, compelling a plaintiff on bond not to take 
execution beyond his real debt, does not oust the jurisdiction of this court 
in awarding injunction; demurrer, on that ground, overruled. Codd v. 
Woden, 3 B. C. C. 73. 

105. To stay suit at law on illegal bond. 

1. Injunctions to stay proceedings at law on bonds, the consideration 
being a place procured about the person of (he king. Harrington v. Chas- 
tel, Dick. 581. 

2. Action at law on a bond, only reciting tlmt the obligor was (on resign- 
ation of the obligee’s cestui trust) appointed to an office, not restrained by 
injunction ; but may be pleaded at law, in order to try whether consider- 
ation was corrupt. Tlirale v. Boss, 3 B. C. C. 57. 

107. To stay suit at law on bail-bond. 

Where an action at law has been brought upon a bail-bond given to the 
sheriff upon an attachment from the equity side of the exchequer, for not 
answering according to the condition, and a verdict has been recovered ; 
if the defendant instead of pleadi'ng the answer put in, pleads 7ion est factum^ 
and refuses to settle with the plaintiff by paying the cost pending the action, 
when he had an opportunity, before the judge upon a summons, the exche- 
quer will not restrain the plaintiff from taking out execution (although the 
defendant has answered since the action brought) but on the terms of all 
the costs at law being paid, notwithstanding the plaintiff has not (as he 
ought to have done) refused to accept the answer when it came in, till the 
contempts were cleared, but has actually waived them, by excepting to the 
answer and amending his bill. But they will not order the defendant (at 
law) to pay the cost in equity also, because they are waived by the plaintiff 
accepting the answer. Heard v. Partington, 3 Price, 222. 

108. To stay suit at law on replevin-bond after agreement to refer. 

The court will grant an injunction to restrain a landlord from proceeding 
at law on an assignment of a replevin-bond against the sureties, if there 
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have been an agreement to refer, and a reference between the landlord and 
a tenant (without the concurrence of the shrety) of the matters in difference, 
whereby? the performance of the condition of the bond (to proceed with 
effect) has been suspended. On such an agreement having been entered 
into, the bond becaine^mc^^wA' officio* Bowmaker v. Moore, 3 Price, 214* 

109. To stay suit at lavo on post obit bonds under circumstances* 

Injunction granted on the merits to restrain proceeding on jwst 062Y bonds, 
under the circumstances of the case, until the hearing of the cause. Par- 
ley V. Singleton, Wightw. 25. 

110. To stay suit at lata on gambling securities* 

Action on bills of exchange ; a bill was filed for an injunction, and to 
have them delivered up as being given on a gaming transaction ; a demurrer 
was overruled. Newman v. Franco, 2 Anst. 

111. To stay execution for securities arising out of gamhling transactions. 

An injunction will not be granted to restrain a defendant from taking out 
execution on a judgment being suffered by default on a case made by bill, 
and answer that the bill of exchange on which the action had been brought, 
was given in consideration of defendants delivering up a former bill, which 
had been indorsed in consideration of a ganiing debt. Graves v. Houl- 
ditch, 2 Price, 147. 

112. To stay jiidgment‘Cr editors* execution upon lands imperfectly conveyed 

before judgemnU 

1. The court will grant an injunction to restrain a judgment-creditor from 
taking out execution on his judgtnent against lands, which had been the 
pr^erty of his debtor, but were sold by him to a puichaser before the 
creditor obtained his judgment, but which from the invalidity of the con- 
veyance, had since descended to tiie vendor’s heir at law. Prior v. Pen- 
praze, 4 Price, 99. 

2. Demurrer by a judgment-creditor to a bill for an injunction to restrain 
him from taking out execution on Ins judgment, against an estate sold be- 
fore he obtained judgment, and ineffectually conveyed to the purchaser (the 
plaintiff), whereby the legal estate descended since the date of his judg- 
ment to the heir at law, overruled. Ibid. 

113. Against turning out of possession for breach of covenant. 

1. Distinction as to injunction between landlord and tenant upon an actual 

lease and a mere agreement. In the latter case no relief, if the covenant 
would have been violated ; in the former some ground necessary, either by 
tlie conduct of the lessor or under the statute 4 Geo. 2. c. 28. 3 Ves. & 

Beam. 29. 

2. Covenant against using premises as a shop or warehouse for any trade 
without licence in writing, or permitting any thing which may grow to the 
annoyance or damage of the lessors, or any of their other tcnjuits. Breach, 
though not a nuisance in Jaw, public or private, being an annoyance, not 
protected by injunction; there being no licence; and permission of one 
trade, not to be construed a general licence for any trade ; nor will the court 
enter into a comparison which are more or less offensive. Macher v. Found- 
ling Hospital, 1 Ves. & Beam. 188. 

3. Injunction refused against a verdict in ejectment upon a breach of co- 
venant by lessee for years as to the mode of cultivation : if admitting relief, 
the defendant having been prevented from proving other breaches, against 
which no relief could be had ; as by assigning without licence. Lovet v. 
Lord Ranelagh, 3 Ves. & Beam. 24. 

1 14. 7b stay execution against property leased to plaintiffi livmself* 

Injunction to restrain a sheriff from executing a fieri facias against the 

furniture 
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furniture and effects of the defendant at law, which, with a house and land, 
had been let by him to the plaintiff, who was in possession, refused, Garstiii 
V. Aspiin, 1 Mad. 150. 

1 15. To stay execution in ejectment arising out of confusion of haundarics. 

1. Where the principal dispute is as to the locality of the lands of each, 
equity will not allow the defendant, after recovering in ejectment, to take 
out execution where he chooses, liardcastle v. Shafto, 1 Anst. 184*. 

2. When lands are confused, and the plaintiff at law recovers on an in- 
strument which states the v/hole to be twenty-five acres, and that eighteen 
belong to him, whereas, in fact, the whole is only twenty-one acres, equity 
will not permit him to take out execution for eighteen. He must abate pro- 
portionably. Ibid. 

1 16. To stay suit at late for not repairing. 

Remedy by injunction to restrain an action on breach of covenant to re- 
pair, on the peculiar circumstances of the case, not amounting to neglect 
or surprise, and there having been no waiver or abandonment on the part of 
the defendant. Hannain v. South London Water-works, 2 Mer. 65. 

117* To stay suit at late for rent of premises destroyed by fre. 

No equity in favour of a lessee of a house, liable to repair, with the ex- 
ception of damage by fire, for an injunction against an action under the 
contract for payment of rent upon the destruction of the house by fire. 
Holizapffei v. Baker, 1<S Vcs. jun. 115. 

118. To stay ejectment for not insuring, 

1. Injunction against an ejectment for breach of covenant to insure against 
fire, relVised. Reynolds v. Pitt, 19 Ves. 164. 

2. No relief by injunction against a forfeiture for breach of covenant to 
keep insured. White v. Warner, 2 Mer. 459. 

119. On ajfdnvll of insoJx^ency and absconding of defendant in replevin, 

Wliere one distrained, and on replevin, made three conusances as bailiff 
to different persons, an affidavit stating the only claim to be under one of 
the persons, and that he had absconded insolvent, will not entitle the plain- 
tiff to an injunction. Nichols v. Philips, 3 Anst. 636. 

120. To stay suit at laxv against auctioneer for deposit, 

1. Injunction to restrain an action against the auctioneer for the deposit, 
refused, where there had been great delay on the part of the vendor. Lloyd 
V. Collett, 4 B. C. C. 470. 

2. Vendor and vendee proceeding in treaty beyond the time for com- 
pleting the contract, the vendor having brought an action, and withdrawn 
his record, not having got in a judgment amounting to half the purchase 
money, refused an injunction. Wood v. Bernal, 19 Ves. 220. 

S, Injunction to stay proceedings in an action brought by a purchaser to 
recover the amount of his deposit, refused ; the description in tlie printed 
particular of sale being calculated grossly to deceive as to the real nature 
and value of the estate sold. Stewart v. AUiston, 1 Mer. 206. 

4. Injunction to restrain an action against the auctioneer for the deposit, 
although the estate sold was represented as freehold, with leasehold adjoin- 
ing, and turned out to be almost all leasehold ; and although there had been 
great delay in making the plaintiff’s title, Fordyce v. Ford, 4 B. C. C. 494. 

5. Motion for an injunction to restrain proceeding in an action for re- 
covery of the deposit, opposed upon that ground, and upon the ground of 
other objections to the title, which could not be disposed of except at the 
bearing, was therefore granted. Levy v. Lindo, 3 Mer. 81. 

V 4 121. To 
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121. To stay suit against executor after decree for creditors to cone in. 

1. Where there is a bill filed against executor, and a decree quod com^ 
putatf and for creditors to come in, if a creditor brings an action, an in- 
junction shall issue to stay trial as well as executioji ; but if the action be 
brought before the bill, and he chuses to discontinue, he shall be allowed 
to prove his costs at law, in addition to his debt. Goate v. Fryer, 3 B. C.C. 23. 

2. After a general decree against an executor to account, &c., a creditor , 
shall be restrained by injunction from proceeding at law, not only staying 
execution, but from going to trial. Ibid. 23 Cox, 201. 

3. Injunction after a decree to account, to restrain a creditor from pro- 
ceeding at law upon a verdict which would entitle him to a judgment de 
bonis propriis against an executor, refused. In cases where the injunction 
is granted, it may be obtained on the application of the plaintiff in equity, 
as well as of the executor. Terrewest v. Featherby, 2 Mer. 480. 

122. To ground •vorit of assistance. 

Injunction, on motion of course to deliver possession of land decreed, as 
a ground for the writ of assistance, the only mode of obtaining immediate 
possession ; a court of equity properly acting only in personam. Huguenin 
v. Baseley, 15 Ves. 180. 

123. In relation to the forfeiting act in America. 

Under the forfeiting act in America, the estates of royalists were to be 
sold for payment of debts ; this is no ground for an injunction to restrain an 
action here on a bond. Kemp v. Antfll, 2 B. C. C. 2. Vide in tit. Chan- 
cery. 

124. To restrain arbitration. 

Injunction granted upon bill filed and affidavit, to restrain proceedings in 
an arbitration, under the circumstances. Mylne v. Dickinson, Cooper, 195. 

125. To protect enjoyment of specific chattel. 

Injunction upon the jurisdiction to protect the enjoyment of a specific 
chattel, not properly the subject of compensation by damages. Lady Arun- 
dell V. Phipps, 10 Ves. 139. 

126. To restrain breach of contract. 

1. The court will not interfere by injunction (in the nature of an order to 
stay waste), to prevent a breach of contract, where no trespass is committed. 
Longman v. Calliford, 3 Anst, 645. 

2. Distinction between express covenant and implied agreement, as to be 
enforced by injunction : granted in the former instance, not in the latter, 
against tenant removing articles, contrary to the custom of the country. 
Kimpton v. Eve, 2 Ves. & Beam. 349. 

3. Injunction granted to restrain a breach of covenant, secured by for- 
feiture of the lease and a penalty. Barrett v. Blagrave, 5 Ves. 555. 

4. Injunction on affidavit to restrain the tenant of a farm breaking up 
meadow, contrary to express covenant, for the purpose of building. Whether, 
if no express covenant, it would do upon tlie ground of waste, qucere. Lord 
Grey de Wilton v. Saxon, 6 Ves. 106. 

5. The court will not interfere by injunction to prevent a tenant’s selling 
manure off the farm, contrary to the covenants of a lease. Johnson v. Gold- 
swaihe, 3 Anst. 749. ; sed vide contra^ Geast v. Lord Belfast, Ibid. n. 

6- Injunction restraining the sale of an estate until answer to a bill alleg- 
ing a parol agreement to exchange, partly performed by the plaintiff having 
purchased an estate for the purpose. Curtis v. Marquis of Buckingham, 
3 Ves. Sc Beai»i' 168. 

7. The court will not interfere by injunction to prevent the violation of 

an 
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an agreement, of which, from the nature of the subject, there could l>e no 
decree for a specific performance, as for instance, to restrain the defendant 
from imparting the secret of an invention which had been the subject of a 
patent long since expired. Newbery v. James, 2 Mer. 44*6." 

8. Q.ucere^ whether a court of equity, in the exercise of its jurisdiction 
to decree the specific performance of an agreement, can interfere by injunc- 
tion to restrain a party from divulging a secret in medicine, which is unpro- 
tected by patent. In this case, an injunction, which had been granted for 
that and other purposes, was dissolved upon the affidavit of the defendant 
(an infant), denying the facts of the case, as represented by the plaintiff’s 
affidavit in support of the injunction, and upon the ground, that there was 
DO secret in the alleged invention. Williams v. Williams, 3 Mer. 157* 

127. Tor creditor to restrain payment of money to heir. 

An injunction (on behalf of a creditor), granted to restrain payment of 
purchase-money to the heir. Green v. Lowes, 3 B. C. C. 217. 

128. To restrain executor from receiving assets. 

1. Application on behalf of an infant plaintiff to restrain executor from 
receiving the assets, refused, and the prochein amy ordered to pay the costs. 
Buckly v. Buckeridge, Dick. 395. 

2. Injunction to restrain defendant from receiving a testator’s effects, and 
to stay trial of actions granted before answer under the circumstances. 
Mansfield v. Shaw, 3 Mad. 100. 

129. To restrain sales by executors. 

1. Motion to restrain the defendant’s widow, and administratrix of the 
intestate, from disposing of his property in the funds, on the ground of 
having squandered the real estate, of which she was in possession for the 
plaintift”s, the children, granted as to two-thirds, the share of the plaintiff’s. 
Rogers v. Rogers, 1 Anst. 174. 

2. Injunction restraining an executor, claiming under the will, and also by 
a gift from the testatrix in her life, from selling, upon affidavit of undue 
influence. Edmunds v. Bird, 1 Ves. & Beam. 542. 

130. Against building by Foundling-hospital. 

Injunction to restrain the Foundling-hospital from building, &c. on the 
grounds belonging to the hospital, refused. Attorney-general v. the Found- 
ling-hospital, 4 B. C. C. 165. 

131. Against commissioners under an inclosure act. 

An inclosure act empowered commissioners to sell by private contract any 
part of the commonable lands fronting or adjoining the houses or gardens of 
the purchasers, and also empowered the commissioners to sell by auction 
such parts at the greatest distance from the houses of the respective pro- 
prietors, as the commissioners should think fit, for ' defraying the expencels 
of the act, and the surplus of the produce of such sales was directed to be 
divided amongst the proprietors. Upon a bill by one proprietor upon be- 
half of himself and the others, the' commissioners were restrained by in- 
junction from proceeding in an agreement made by them for the sale of a 
pond by private contract, to a person who was not the owner of any property 
adjoining or fronting the pond, it appearing that the pond was of much 
public utility, and was sold at an undervalue. Hawkes v. James, 1 W. C. C. 2. 

132. To restrain nuisance — prejudicing a canal. 

Injunction against draining, preparatory to opening a coal-mine, with pre- 
judice to a canal, before establishing the right at law, refused upon laches 
for two years, permitting expenditure. Birmingham Canal Company v. 
Lloyd, 18 Vcs. jun. 515. 


133. To 
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133. To restrain nuisance — digging a ditch. 

Injunction from farther digging a ditch ; but court will not order it to be 
filled up till after answer. Anon. 1 Ves. 140. 

134. To restrain nuisance — injuring Jish-po7ids. 

An injunction shall go to restrain the defendant from injuring fish-ponds. 
‘ Earl Bathurst v. Burden, 2 B, C. C. 64. 

135. To restrain nuisance — obstructing lights. 

1. Application for an injunction to restrain building, so as to stop up 

lights, not being ancient lights, refused. Fishmongers' Company v. East 
India Company, Dick. 163. i 

2. Injunction against darkening ancient windows, not in every case affect- 
ing the value of premises, that would support an action. The effect must be, 
that material injury, amounting to nuisance, which should not only be re- 
dressed by damages, but upon equitable principles prevented. Attorney- 
general V. Nichol, 16 Ves. 338. 

136. To restrain nuisance — obstructing stream. 

1. Injunction to restrain defendant from preventing water flowing in regular 
quantities to a mill, granted. Robinson v. Byron, 1 B. C. C. 588. 

2. Order specifically to repair the banks of a canal, and stop-gates and 
other works, refused. But the effect was obtained by an order to restrain 
impeding the plaintiff from navigating, using, and enjoying, by continuing to 
keep the canals, banks, or works, out of repair, by diverting the water, or 
preventing it by the use of locks from remaining in the canals, or by con- 
tinuing the removal of a stop-gate. Lane v. Newdigate, 10 Ves. 192. 

3. Injunction against using water injuriously to a mill, putting the plaintiff 
to go to trial forthwith. 18 Ves. jun. 516. 

137. To restrain nuisance — offensive process in trade. 

Jurisdiction by injunction on information by the attorney- general, or the 
relation of individuals, against a nuisance by an offensive and unwholesome 
process in trade, not exercised without a trial at law ; regulating according 
to justice the time of trial of an indictment depending, and removed by cer- 
tiorari into the king's bench, from the assizes, as against the relators; 
whether as against the defendants, queere. Attorney-general v. Cleaver, 
18 Ves. jun. 211. 

138. To restrain partners from recovering partnership funds. 

Injunction to restrain a partner from recovering partnership funds, the de- 
fendant being in contempt. Read v. Bowers, 4 B. C. C. 441. 

139. To restrain surviving partner from disposing of joint stock. 

Injunction to restrain a surviving partner from disposing of the joint stock, 
and receiving the outstanding debts. Hartz v. Schrader, 8 Ves. 317. 

140. Against publishing judicial proceedings. 

Injunction until the hearing, under an order of the house of lords, for pub- 
lishing Lord Melville's trial, and prohibiting any other publication of it* 
Gurney v. Longman, 13 Ves. 493. 

141. Against publishing letters. ^ 

1. Injunction granted on the application of the executor, to restrain the 
defendant from publishing letters, the property of the testator. Earl of 
Granard v. Dunkin, 1 B. & B. 207. 

2. Whether the publication of private letters can be restrained upon 
breach of confidence, independent of contract and property, quaere. 2 Ves. 
& Beam. 28. 

•^142. To stay executor's suit for the transfer of stock. 

Demurrer allowed to a bill by the bank of England for an injunction 

against 
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against the action of an executor claiming a transfer of stock. Considering 
th^e stock as specifically' bequeathed (which was doubtful) to trustees in 
France upon special trusts, if the executor cannot maintain the action, upon 
the nature of the bequest, or as having assented, the injunction is unneces- 
sary : if he can, upon his title to the stock, to be applied as the other pro- 
perty, there is no equity. Bank of England v. Lunn, 15 Ves. 569. 

HS. To stay the transfer of stock pending liiigatipn of mlL 

Injunction restraining a transfer, and a receiver appointed, to preserve the 
property during a litigation in the ecclesiastical court upon the will. King 
V. King, 6 Ves. 172. 

144. To stay the transfer of stock standing in an agent's name. 

Injunction till answer, restraining a transfer of stock, s'tanding in the name 
of d steward ; on strong evidence by affidavit, that it was the produce of his 
master’s property, rents, &c. received for many years without account. Re- 
fused as to money at his banker’s in his name. Lord Chedworth v. Edwards, 
8 Ves. 46. 

145. To stay sales hy trustees. 

On a trust to sell, a suggestion in the bill, verified by affidavit, of im- 
proper conduct of the trustees, in not giving sufficient notice of the sale, is 
not a ground for an injunction to stop the intended sale. Pechel v. Fowler, 
2 Anst. 549. 

146. To restrain vendor from conveying. 

Injunction restraining vendor, defendant to a bill for specific performance, 
from conveying the legal estate. Echlitf'v. Baldwin, 16 Ves. 267. 

147. To restrain a vessel from sailing. 

1, The court of admiralty is open all the year round to applications by 
part-owners to restrain the sailing of ships without their consent, until secu- 
rity given to the amount of the respective shares. But where the shares are 
nol ascertained, that court has no jurisdiction ; and in such case the court of 
chancery will exercise a concurrent jurisdiction, by injunction, to restrain 
the sailing of a ship until the share of the party complaining shall be ascer- 
tained, and security given to the amount of it. In this case it was referred 
to the master to make the inquiry, and settle the security. Haly v. Good- 
son, 2 Mer. 77. 

2. Injunction to restrain the sailing of a ship, upon the application of a 
part-owner, refused ; where the ship was intended to sail the next day, and 
it did not appear, by the affidavit in support of the motion, that there were 
any circumstances to account for the delay in making the application.. 
Christie v. Craig, 2 Mer. 137. 

148. To stay Viaste — in general. 

Injunction against waste by tenant. Kimpton v. Eve, 2 Ves. & Beam. 349^ 

149. To stay viaste— proof of title essential to. 

Injunction to restrain waste not granted without positive evidence of title. 
Davis V. Leo, 6 Ves. 784. 

150. To stay viaste — on doubtful title f 

1. Injunction for waste denied because plaintiff’s right doubtful. Field v. 
Jackson, Dick. 599. 

2. Injunction against cutting timber refused, where the title was disputed; 
as between devisee and heir-at-law. Smith v. Collyer, 8 Ves. 89. 

151. To stay voaste — against one not party. 

Injunction against tenant in possession not a party from committing waste* 
Attorney-general v. Duke of Ancaster, Dick. 68. ^ 

152. To 
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152. To stay tvaste — on helief of intention. 

No injunction upon belief of an intention to cut timber. 7 Ves. 417. 

153. To stay nnaste — perinissive waste. 

Injunction against permissive waste. Caldwell v. Bay less, 2 Mer. 408. 

154. To stay waste — notwithstanding covenant. 

Covenant to repair, and at the end of the term surrender buildings in 
good condition, does not preclude an injunction against pulling them down, 
and carrying away the materials just before the end of the term. Corpor- 
ation of London v. Hedger, 18 Ves. jun. 355. 

155. To stay waste — a mere trespass. 

1. Formerly, before injunction was applied to the case of trespass, upon 
the death of the party ap account was given; the trespass dying with the 
person. 18 Ves. jun. 186. 

2. Injunction granted in cases of trespass. Field v. Beaumont, Swanst. 
208. 

3. Injunction in the case of trespass to prevent irreparable mischief. 
7 Ves. 308. 

,4. Injunction against trespass upon irremediable mischief in nature of 
waste, on a bill by the lord of a manor and his lessees against taking stones, 
having a peculiar value, found at the bottom of the sea within the limits of 
the manor. Earl Cowper v. Baker, 17 Ves. jun. 128. 

5. Injunction in the case of trespass to prevent the multiplicity of suits. 
7 Ves. 310. 

6. Injunction in trespass, where the title was disputed. Kinder v. Jones, 

17 Ves. jun. 110. ^ 

7. The court will not interfere by way of injunction to stay waste, where 
die defendant is a stranger in estate. Mortimer v. Cottrell, 2 Cox, 205. 

8. Whether after a verdict at law, in an action of trespass, the court will 
grant an injunction against future trespasses, in favour of parlies who re- 
fused at the trial to produce documents necessary to a fair decision, qucere. 
Field V, Beaumont, Swanst. 210. 

9. A defendant not having, or claiming any right, cuts down timber on 
the estate, being a mere trespasser, and having committed an act for which 
an action would lie against him, the court would not grant an injunction to 
stay waste. Mogg v. Mogg, Dick. 670. 

10. Injunction to stay waste granted against the widow of a late rector, 
at the suit of the patroness, during vacancy. Hoskins v. Featherstone, 
2B.C.C.552. 

11. Where the defendant having begun to take coal in his own land had 
worked into that of the plaintiff. Mitchell v. Dors, 6 Ves. 147. 

12. Lessee committed waste by opening a mine, and continued the work 
into other land of the lessor, not comprised in his lease. Injunction as to 
both. 7 Ves. 308. 

13. Injunction against cutting timber in the case of trespass : viz. by a 
person having got possession under articles to purchase. Distinction be- 
tween waste arid trespass, or destruction, where there is no privity. Crock- 
ford V. Alel^ande^, 15 Ves. 138. 

14. Injunction in the cose of trespass by the lord of a manor digging for 
coal on the premises of a copyhold tenant. From the nature of the subject 
and the consequences, suoh an injunction not to be continued without se- 
curing the means of a speedy trial. Grey v. the Duke of Northumberland,. 
17 Ves. jun. 281. 

15. The jurisdiction against waste by injunction and account, applied to 
trespass; by exceeding a limited right to enter and take stone from a quarry ; 
being a destruction of the inheritance; as in case of timber, coal, &c.; and 

the 
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the distinction between waste and trespass therefore disregarded. Thoniaa 
V. Oakley, 18 Ves. jun. 184. 

156. To stay •voaste — defendant being in possession under plaint ffs tenants 

Injunction against waste ; defendant insisting on his own title, but admit*- 
ting possession received from plaintiff's tenant without his knowledge. Nor- 
way V. Uowe, 19 Ves. 154. 

157. To stay waste — in tenant from year to year. 

Injunction to restrain a tenant from year to year, under notice to quit, as 
in the case of a lessee for a longer term, from doing damage, and from re- 
moving the crops, manure, &c., except according to the custom of the 
country. Onslow v. — — , 16 Ves. 173. 

158. To stay waste — by one tenant in common. 

1. One tenant in common not entitled to injunction to restrain another 
tenant in common from cutting down timber. Goodwyn v. Spray, Dick. 667* 

2. Injunction to stay waste refused, where the plaintiff and defendant in 
possession were tenants in common : but granted an affidavit of the defend- 
ant’s insolvency. Smallman v. Onions, 3 B. C. C. 621. 

3. Injunction between tenants in common against destruction : not against 
pure equitable waste. Hole v. Thomas, 7 Ves. 589. 

159. To stay waste — ' by copyholder. 

Lord of a manor is entitled to injunction and account in respect of waste 
by a copyholder. Richards v. Noble, 3 Mer. 673. 

160. To stay waste — mortgagor from felling timber. 

Mortgagor restrained by injunction from cutting down timber on the 
mortgaged premises. Usborne v. ITsborne, Dick. 75. , 

161. To stay waste — felling young or ornamental trees. 

1. Injunction granted to stay cutting down saplings, wavers, and fruit- 
trees. Kaye v. Banks, Dick. 431. 

2. Injunction against cutting down trees planted for ornament, or any 
timber, except at seasonable times, and in an husband-like manner. Cham- 
berlain v. Dummer, Dick 600. 

3. Injunction to stay waste will go to prevent tenant for life, without im- 
peachment of waste, from improper waste ; but the answer denying any 
intention of cutting young or ornamental trees, the order dissolved, though 
the original affidavits were read against the answer. Countess of Strath- 
more v. Bowes, 2 B. C. C. 88. 

4. Injunction to restrain the landlord from cutting ornamental trees in a 

lawn during the term, upon his conduct; amounting to a consent to the 
plaintiff s plan of improvement, laying out the lawn, &c. Jackson v. Cator, 
5 Ves. 688. * . . . 

5. Injunction restraining tenant for life without impeachment of waste 
from cutting timber growing for ornament or shelter, extended to clumps of 
firs on a common two miles from the house, having been planted for orna- 
ment. Marquis of Downshire v. Lady Sandys, 6 Ves. 107. 

6. Injunction against cutting ornamental timber, confined to timber stand- 
ing for ornament or shelter : the court refusing to extend it by inserting the 
words ‘‘ contribute to orifament.” Williams v. M*Namara, 8 Ves. 70. 

162. To stay waste in cutting ty.rf. 

Tenant restrained from cutting turf for sale, (his lease giving a right of 
estovers only,) notwithstanding an uninterrupted practice for eighty years. 
Lord Courtown v. Ward, 1 Sch. & Lef. 8. 


163. to 
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163. J'o stay waste — alterations in a house , changing the nature of the 

subject. 

Injunction against proceeding with alterations in a house, under an agree- 
ment for a lease, upon circumstances that would probably prevent a specific 
performance; viz. surprise, the effect of fraudulent misrepresentation and 
concealment, and the particular nature of the alterations, for the conversion 
of a private house to the purpose of a coach-maker’s business, wholly 
changing the nature of the subject. Bonnett v. Sadler, 14? Ves. 526. 

IG^. To stay waste — by sowing pernicious crop. 

Injunction granted to stay waste, and from sowing land with mustard-seed, 
or any other pernicious cro[). Pratt v. Brett, 2 Mad.' 62. 

165. Miscellaneous causes for^ arising out of the relation of landlord and 

tenant. 

The court will not grant an injunction to a lessee to restrain a party pro- 
ceeding against him in ejectment, or to restrain his landlord from distrain- 
ing for rent, which he has received notice from the plaintiff in ejectmertt 
not to pay to the landlord ; because it is, either way, a proceeding which 
would have the effect of bringing his landlord’s title into dispute, which 
he is not to be permitted to be the means of doing. Homan v. Moore, 
4 Price, 5. 

166. Refused in a miscellaneous case, arising out of a partnership. 

Under a bill by some partners in a joint concern on behalf of themselves 
and the others, three hundred in number, for a dissolution, receiver, &c. 
and an account, alleging mismanagement by the managers ; the court refused 
to interfere b)'^ injunction, and the appointment of a receiver, in the first in- 
stance, until they had tried the means of redress provided by the articles. 
Garten v. Drury, 1 Ves. & Beam. 154. 

11. Writ of nc exeat regno. 

1. Original object of the xvrit. 

Original object of the wTit of ne exeat regno to prevent a subject going to 
the king’s enemies. 11 Ves. 46. 

2. Its general nature and application. 

1. Ne exeat regno a high prerogative writ. 7 Ves. 417* 

2. Applied to cases of private right with great caution and jealousy. 
8 Ves. 33. 

3. It is applied to the purpose of equitable bail. 1 Ves. & Beam. 373. 

4. Prerogative by writ of ne exeat regno to restrain a subject from leaving 
the kingdom ; and by the great or privy seal to recall a subject abroad ; and 
if not obeyed, to take his property. 10 Ves. 63. 

3. Whether grantahle by the exchequer. 

Tlie court of exchequer grant orders in nature of the writ of ne exeat regno ; 
applying them only to cases to which this court would apply the wTit. 
11 Yes. 46. 

4. Analogy between the writ, and an application to hold to bail. 

Analogy between the applications for the writ of exeat regno and to a 
judge to hold to special bail. 5 Ves. 97. ; 7 Ibid. 174. 

5. A foreign country defined. 

1; A writ of i(ie exe(H regno to prevent the defendant going to Scotland. 
Wilson V. Boswell, Dick. 535.; 11 Ves. 46. 

2. The defendant, a creditor of the bankrupt, having arrested and received 
part of bankrupt’s effects in Scotland, a writ of ne exeat regno granted 
against him. Mackintosh v/Ogilvie, Dick. U9. 


3. Writ 
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3. Writ of 7 ie exeat regno to restrain a member of parliament going to Ire- 
land, refused. Bernal v. Marquis of Donegal, 11 Ves. 43. 

6. On threatening to go abroad. 

Writ of ne exeat regno granted on a party’s threatening to go abroad. 
Taylor v. Leitch, Dick. 380. ; Goodwin v. Clarke, Id. 497* 

7. On belief. 

Belief, without circuinstances or declarations shewing the ground of it, 
will not sustain a writ of ne exeat regno, 8 Ves. 597. 

8. From demand being in danger. 

That the debt will be endangered is sufficient for a writ of ne exeat regno, 
without stating that the object is to avoid the jurisdiction. Stewart v. Gra- 
ham, 19 Ves. 313. 

9. Against one leaving England in the course of duty. 

To obtain a writ of ne exeat regno, an affidavit to information, and belief of 
an intention to quit the kingdom, or circumstances, making it necessary, as 
an order for military officers to join their regiments abroad, not sufficient. 
Hannay v. M‘Entire, 11 Ves. 54. 

10. Against a foreigner, or foreign resident, 

1. A writ of nc exeat regno, issued against the defendant, whose place of 
residence was at Port Mahon, with whom the plaintiff’s testator was in 
partnership, and to be in 2,000/., the amount of what he believed the de- 
fendant to be indebted on a balance of accounts. Robertson v. Wilkie, 
Dick. 786. 

2. Writ of ne exeat regno granted against a person generally resident in 
Ireland ; and in this country only for a temporary purpose ; under the cir- 
cumstances that a balance was sworn to, for which bail might have been 
had ; that the plaintiffs had filed a bill in Ireland, where transactions arose, 
for an account; and a proposal of reference. Howden v. Rogers, 1 Ves. 
&Beam. 129. 

3. Ne exeat regno granted ; the defendant’s general residence being in the 
West Indies, ^^c. 1 Ves. & Beam. 133. 

11. Against a feme covert, 

1. A writ of ne exeat regno against a ferae covert executrix. Jernegan 
V. Glass, Dick. 107. 

2. A writ of ne exeat regno against a feme covert, the administratrix of 
her late husband, who had come to England to get in his property. Moore 
V. Meynell, Dick. 30. 

12. Against a co-debtor, the other remaining here. 

Writ of ne exeat regno refused on a judgment against two persons, one 
threatening to go abroad. Cros^ley v. Marriot, Dick. 609. 

13. After a previous holding to bail, 

1. Writ of ne exeat, obtained on bill being filed, discharged on the ground 
that the defendant had been previously arrested at the suit of the plaintiff for 
the same debt, and discharged. Raynes v. Wise, 2 Mer. 472. 

2. Plaintiff having twice held the defendant to bail, obtained a bill of ne 
exeat regno; discontinuing the action. The writ discharged. Amsinck 
V. Barklay, 8 Ves. 594. 

14. Grant able for equitable demands only, 

1. Ne exeat regno must be upon an equitable demand. Atkinson v. Leo- 
nard, 3B. C. C. 218.; Kfng v. Smith, Dick. 82.: Brocker v. Hamilton, 
Ibid. 154. 
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2. For where the demand is legal, chancery will not grant a writ of ne 
exeat regno. Ex-parte Duncombe, Dick. 503. 

3. Writ of ne exeat regno^ however, upon a legal demand against an at- 
torney, on the ground of his privilege, by analogy to the case of equitable 
demands, refused. Gardner v. — — , 15 Ves. 444*. 

4. So in account the writ ne exeat regno granted ; ' though bail might be 
had at law. 1 1 Ves. 55. 

5. Hence writ of ne exeat regno for a demand, upon which bail might be 
had ; viz. the admitted balance of an account ; on the ground, that if bail 
was given, the plaintid^ disputing the balance would be entitled to an ac- 
count, and the defendant could not put him to his election to sue at law or 
in equity except upon terms. Jones v. Sampson, 8 Ves. 593. 

6. So writ of ne exeat regno upon the concurrent jurisdiction, in account; 
though bail might be had at law. Against a positive affidavit, the defend- 
ant’s affidavit, or evidence of the. plaintiff’s admission, that no debt is due, 
will not avail. The affidavit of a threat or intention to go abroad must be 
positive ; not upon information and belief. Jones v. Alephsin, 16 Ves. 470. 

15. For demands arising under agreements. 

1. Writ of ne exeat regno granted where the plaintiff’s demand arose 
under an agreement. Goodwin v. Clarke, Dick. 497. 

2. Queere if the writ could be supported on affidavit of a sum alleged to 
he due under an agreement, the specific performance of which is resisted by 
the defendant. Raynes v. Wise, 2 Mer. 472. 

16. To compel payment of alimony. 

1. Writ of ne exeat regno against husband going abroad, to avoid paying 
alimony. Ex-parte Whitmore, Dick. 143. 

2. Upon a suit in ecclesiastical court by wife for alimony, Quare, whether 
before the decree court will grant writ of ne exeat regno against husband. 
Coglar V. Coglar, 1 Ves. 94. 

3. Writ of ne exeat regno issues in the case of alimony, but only for sums 
actually due, and costs. Shaftoe v. Shaftoe, 7 Ves. 171.; Dawson v. Daw- 
son, Ibid. 173. ; Oldham v. Oldham, Ibid. 410. 

4. The writ of ne exeat regno is in the nature of equitable bail : therefore, 
in the case of alimony, marked only for the arrears actually due ; and not 
carried farther by analogy to the case of a judge bolding to bail for uncer- 
tain damages upon a personal tort. Haffey v. Haffey, 14 Ves. 261. 

17. For assignee of bond. 

Ne exeat regno refused at the suit of assignee of a bond, the original obligee 
being dead without representatives. Ray v. Fenwick, 3 B. C. C. 25. 

18. To compel payment of costs. 

A writ of ne exeat regno granted, on the application of a defendant against 
a plaintiff, whose bill was dismissed with costs. When from the declarations 
of the plaintiff, it was apprehended, that he would leave the country before 
the service of the process to pay costs could be made effectual. Stewart v. 
Stewart, 1 B. & B. 73. 

19. Against the agent of an executor possessed (f bond securing plaintiff *s 

residue. 

Ne exeat regno refused against an agent of a surviving executor, having in 
his possession a bond which was the security for a residue to which plaintiff 
was entitled. Storey v. Higgins, 3 B. C. C. 476. 

20. Upon an undertaking for indemnity. 

A writ of ne exeat regno refused upon an undertaking for an indemnity. 
To obtain it^there must be an equitable demand in the nature of a debt actually 
due. Coct V. Ravie, 6 Ves. 283. 

21. Re- 



A^PjENDiX.] Interlocutory applications ly plaintiff or drfendant. 225 

21 • Refused under circiimstunces. 

The writ of ne exeat regno refused : the circumstances not affording a suf- 
ficient ground. Gardiner v. Edwards^ 5 Ves. 591. 

22. Mode of obtaining. 

1. Prayer for the writ of ne exeat regno in the bill not essential ; nor affidavit 

of the debts established by the master*s report, absolutely confirmed. Col- 
linson v. , 18 Ves. jun. 35S. 

2. No notice of motion for the writ of ne exeat regno. 18 Ves. jun. 355. 

23. On affidavit of committee of lunatic. 

Writ of ne exeat regno obtained on behalf of a lunatic by his committee on 
n note, as given for the balance of an account, restraining the captain of an 
East India ship from proceeding on his voyage. Stewart v. Graham, 
19 Ves. 313. 

24. Affidavit for — by vohom sworn. ' 

Ne exeat regno not issued against the husband on the affidavit of the wife, 
administratrix of her former husband. Sedgwick v. Watkins, 3 B. C. C. 2. ; 

1 Ves. jun. 49. 

25. Affidavit for — must be positive. 

1. Affidavit to support a writ of ne exeat regno must be positive. Roddam 
V. Hetherington, 5 Ves. 91. 

2. And as positive as an affidavit to hold to bail ; information and belief ad- 
mitted only upon matter of pure account, as between partners and executors. 
The application ought to be as prompt as possible. Jackson v. Petrie, 
10 Ves. 164. 

3. To obtain a writ of ne exeat regno^ an affidavit to information and belief 
of an intention to quit the kingdom, or circumstances making it necessary, 
as an order for military officers to join their regiments abroad, not sufficient. 
Hannay V. M‘ Entire, 11 Ves. 54. 

4. Writ of ne exeat regno, on affidavit, not by the plaintiff, to inform- 
ation and belief of intention to quit the kingdom, according to the nature of 
the information ; as, where received from persons of the defendants family, 
that they were about to go to the Isle of Man. Collinson v. — » 
18 Ves. jun. 353. 

26. Affidavit for — statement of evidence. 

The writ of ne exeat regno issued properly : the subject being matter of 
account. A general affidavit of the belief of defendant’s intention to quit the 
kingdom is sufficient, without the circumstances upon which that belief was 
founded. Russel v. Asby, 5 Ves. 96. 

27. Affidavit for — certainty as to debt. 

1. To obtain a ne exetit regno, a. sum certain must be sworn to be due, and 
there must be ground for the suggestion that the party is going abroad. 
Shearman v. Shearman, 3 B. C. C. 370. 

2; The court will grant an order in the nature of a ne exeat regno, against 
an accountant of the crown, sworn to be about to leave the kingdom with- 
out having rendered his accounts ; although no precise sum be sworn to by 
the affidavit made to support the motion, as being the account in value of the 
stores unaccounted for. But they will exercise a discretion as to tlie am6unt 
for which they will exact sureties, and will require notice of the order to be 
given before the attachment shall issue. Attorney-general v. Mucklow, 

1 Price, 289. 

28. Affidavit for — statement (f intention to go abroad. 

1. Affidavit for a writ of ne exeat regno must state an intention to go , 
abroad: that the defendant will hide himself is not sufficient. It must ne 

VoL. VIII. Q positive 
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positive that lie is going abroad, or to ^ome declaration, that he is, by him- 
aelf, not & third person. Oldham v. Oldham, 7 Ves. ^lO. 

2. It is sufficient that the debt be endangered, without stating that it 
is to avoid the jurisdiction. Etches v. Lance, 7 Ves. 417. 

29. Ajfftdavit Jar — statement oj danger of losing debt. 

1. It is not necessary in an affidavit on which to ground a writ of ne exeat 
regno y to swear that the plaintiff is in danger of losing his demand by the de- 
fendant's leaving the kingdom ; it being a strong implication, he doth it with 
a view to avoid the demand on which a suit has been commenced. Baker v. 
Haily, Dick. 632. 

2. It is sufficient that the affidavit states that the debt will be endangered ; 
without alleging that the purpose of going abroad is to avoid tho demand. 
Tomlinson v« Harrison, 8 Ves. 32. 

30. Affidavit for — before vohomstoorn. 

Affidavit sworn in Ireland before a master, to ground a writ of ne exeat 
regnOf admitted. Johnson V. Smith, Dick. 592. ; vid. Ibid. 90. 

31. Amount for vohich the tjorit shall be marked. 

Where plaintiff has two demands on defendant, the one liquidated the 
other not, the writ of ne exeat regno shall be marked for the former only. 
Parker v. Appleton, 3 B. C. C. 427. 

32. Service of the wit. 

Upon an application for the writ of ne exeat regno no subpoena is served ; 
but upon personal service of the writ the party is bound to appearand put in 
hjs answer ; and then he may apply to supersede the writ ; but not upon his 
affidavit. Russel v, Asby, 5 Ves. 96. 

33. Bail thereon. 

On motion on behalf of the defendant, that his bail might justify, after being 
sworn and examined, his lordship allowed of one, and disapproved the other. 
Mitford V. Lark, Dick. 484. 

. 34. Erforcement of bail'bondy and recognizance given thereon, 

1. If the sheriff takes a bail-bond on a writ of ne exeat regnoy the court 
hath nothing to do with prosecuting the bond. Collinridge v. Mount, 
Dick. 688. 

2. Order on sureties to pay money into court, on forfeiture of recogniz- 
ance,, entered into, a writ of ne exeat. Musgrave v. Medex, 1 Mer. 49. ; 
Utten V. Utten, 1 Ibid. 51. 

35. Discharge cf recognizance. 

1. The writ discharged on giving security. Howden v. Rogers, 1 Ves^ &: 
Beam. 129. 

2. After answer, writ of ne exeat regnoy discharged, on defendant's giving 
security to abide the event of the cause. Boon v. Collingwood, Dick. 115. 

3. Ne exeat regnOy obtained by one inhabitant of Antigua against another, 
on a lost bond, discharged on giving security to abide by the decree. Atkin- 
son v. Leonard, 3 B. C. C. 218. 

4. Writ of ;ie exeat regno discharged on paying into court the sum for 
which it was marked. Evans v. Evans, 1 Ves. 96. 

5. Recc^mzance of defendant and two sureties for 2000/. discharged as 
to all on payment of that surriy although in the mean time a larger sum ap- 
peared to be due. Baker v. Jefferies, 2 Cox, 226. 

6. Writ ne exeat regno shall not be discharged on the putting, in of the 
answer, wliere there appear things which the defendant will be decreed to 

at thd hearing. Atkinson v. Bedel, Dick. 98. 

7. After decree against defendant, for the same matter as the writ nc exeat 

• regno 
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regno issued ; the sureties were 6i'<lerea to be discharged) and the bond as 
to them cancelled. Debazin v. Debazin, Dick. 95. 

8. Writ of ne exeat regno y obtained by one French emigrant against an- 
other, discharged, upon the circumstances appearing upon the affidavits ih 
support of the will, and upon the answer.; which may be read, the applica- 
tion not being in the nature of an affidavit to hold to bail, but to the dis- 
cretion of the court, applying a remedy, not in its origin distinctly appli- 
cable to private transactions between subject and subject. It is very de- 
licate to apply it as against foreigners, and it would be a necessary term, 
that it shall be simply a case of equity. De Carriere v. De CaUonne, 
4Ves. 577- 

9. Writ of ne exeat regno, obtained by a resident here against a resident 
iri the West Indies, upon a demand arising there, when the answer came in, 
was discliarged Under the circumstances, with costs, against the prochein 
amy of the infant plaintiff ; but upon the admissions in Uie answer, the de- 
fendant Was ordered to give security to abide the decree. Roddam v. He- 
therington, 5 Ibid. 91. 

10. Writ of ne exeat regno, upon declarations, or facts, as evidence of the 
intention to go abroad, not discharged upon affidavit, denying the intention. 
Amsiiick v. Barklay, 8 Ibid. 594. 

12. Payment of money into court. 

1 . General rule respecting. 

General rule as to payment of money into court is, that the plaintiiFs must 
be solely entitled, or have such an interest jointly with others, as to entitle 
them, on behalf of themselves and those others, to have the fund secured. 
Freeman v. Fairlie, 3 Mer. 29. 

2. Preliminaries to motion for — defendants answer. 

Defendant ordered to pay money into court before answer, in a case of 
gross fraud, appearing upon affidavit by the plaintiff, and by the defendant in 
answer. Jervis v. White, 6 Ves. 738. 

3. Preliminaries to motion for — account before master. 

Money belonging to wards of the court cannot be transferred to* the 
accountant-general, to the credit of the cause, until the account is taken 
before the master. Bencraft v. Rich, 1 B. C. C. 56. 

4. Preliminaries to motion for — masters report. 

1. The court will not order a balance upon charge and discharge, to be 
brought in, before the master has made his report. Fox v. Macreth, 3 B. 
C. C. 45. But see the same point, contra. Thompson v. Pyefincli, 3. B. 
C. C. 647. 

2. Before report court refused to order balance of charges allowed against 
defendant upon account, and the whole alleged in his discharge to be paid 
into court, upon certificate by the master and defendant’s examination be- 
fore him: but also refused to take the certificate off the file. Fox v. 
Mackreth, I Ves. 69. 

3. Motion to pay money into court upon the affidavit of aii account, that 
from the schedules to the answer, the examination and the books of account, 
such a balance was due, refused. Milts v. Hanson, 8 Ves. 68. 

5. Balance ascertained by report. 

Defendant on motion ordered to pay in a balance ascertained by the re- 
port. Gordon v. Rothley, 3 Ves. 572. 

6. Interest. 

Order on motion to pay into court a principal sum, with interest; ad- 
mitted by the answer to have been made to a ^eater amount. 1 Ves. dt 
Beam. 50. 
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7- A trust-fmd in danger. 

Trust-fund, which, under a power in marriage settlement, had been lent? 
decreed to be paid into court, the trustees representing it to be in danger. 
Payne v. Collier, 1 Ves. 170. 

;S. Purchase money, 

1. Order on a purchaser before conveyance, to pay into court instalment^ 
due, and interest according to the contract, the suldect being a coal-mine ; 
and the purchaser in possession and working it. Buck v. Lodge, 18 Ves. 
jun. 4*50. 

2. Though generally a purchaser cannot be called on for his money, until 
he has a title, yet where he is let into possession upon a mutual confidence of 
a speedy title, and the difficulty is a mutual surprise, he cannot, without 
express contract, retain the possession, withholding the money. Gibson v. 
Clarke, 1 Ves. & Beam. 500. 

3. Motion that a purchaser in possession may pay his purchase-money 
into court, refused, under the circumstances, viz. possession given independ- 
ently of the agreement and laches on the part of the vendor in completing 
his title. Fox v. Birch, 1 Mer. 105. 

4. Purchaser in possession, under an agreement, having exercised acts of 
ownership, but objecting to the title, ordered to pay in the purchase-money. 
Dixon V. Astley, 1 Mer. 133. 

5. Slighter acts of ownership sufficient, where they have been committed 
since the discovery of an objection to title. Ibid. 

6. On a bill by vendor for a specific performance, the court will not, be- 
fore answer, make any order for payment of the purchase-money by the de- 
fendant in possession, unless under special circumstances, such as unreason- 
able delay, committing acts of ownership in alteration of the property, &c* 
Bonner v. Johnson, 1 Mer. 366. 

7. In this case the defendant being in possession, not under the agreement 
to purchase, but as tenant to the plaintiff at the time of the purchase, no or- 
der was made. Ibid. 

8. Vendee in possession, objecting to title, required before answer to pay 
his purchase-money into court, although the fact of possession appeared not 
upon the bill, but upon affidavit only. Burroughs v. Oakley, 1 Mer. 52. 

9. Acts of ownership, amounting to waste, by alteration and conversion 
of property, sufficient to induce the court to order payment of purchase- 
money into court, upon the ground that a vendor has a lien on the estate for 
the amount, and might have filed his bill to restrain the purchaser in posses- 
sion from committing such acts of ownership. Though tne bill contained no 
charge of such acts having been committed, the^order was made on affidavit 
supplying the fact ; the defendant not having answered, nor being in con- 
tempt, nor under any order for time. Cutler v. Simons, 2 Mer. 103. 

10. Generally a purchaser shall not be allowed to keep both the possession 
of the et)tate and the purchase-money ; but in a case where he was willing to 
give up possession, which he had taken under the agreement, and it was a 
question whether there was a subsisting contract, the lord chancellor re- 
fused to order the purchase-money into court. Morgan y. Shaw, 2 Mer. 138. 

11. Affidavits admitted, after answer, to be read in support of a motion 
to pay purchase-money into court. Defendant being in possession, and hav- 
ing exercised acts of ownership ; payment of the money ordered, although 
an in&nt heir was a necessary party to the conveyance. Bradshaw v. Brad- 
shaw, 2 Mer. 492. 

12. Purchaser, a trustee acting on behalf of himself and others his co- 
trustees, and of the cestui que trust, ordered to pay purchase-money into 
court, the a^eement having been entered into in tlie name of himself alone ; 
upon idBdavils that the plaintiffs (the vendors) had no notice of his acting for 
otlicrs, and of acts of ownersliip committed since possession jgiven to him 

4 under 
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under the agreement ; in opposition to the answer alleging notice^ and deny* 
ing any acts of ownership by himself} or by any Other person to his know* 
ledge. Crutchley v. Jeraingham, 2 Mer. 502. ' 

13. A vendor permitting the vendee to take possession, before the com- 
pletion of the title, without any stipulation at to the purchase-money, can- 
not on motion, have the purchase-money paid into court. Clarke v. Elliott^ 
1 Mad. 606. 

14. Purchaser in possession, who has made alterations and improvenients 
on the estate, ordered to pay the purchase money into court. Bramley v. 
Teal, 3 Mad. 219. 

9. Purchasers right te possession and profits. 

Purchaser, under a decree of the court, is not entitled upon an affidavit 
that he has had his money lying ready for some time, to be let into posses- 
sion of estate and receipt of rents for all such time so passed. Barker y. 
Harper, Cooper, 32. 

10. Money raised by sequestration ^ though contempt cleared. 

Estate ordered to be sold for debts ; money raised under sequestration 
paid into court, though contempt cleared. v. Bennet, 1 Ves. 89. 

11. On defendant's admission. 

1. Where a defendant admits money to be in his hands, it will be ordered 
to be paid into court. Strange v. Harris, 3 B. C. C. 365. 

2. A motion to compel a defendant to pay money into court, on casting 
up books, must be upon the ground of admission by reference sufficient to 
make them part of the examination, as much as schedules to an answer. In 
tliis instance it failed : the plaintiff going upon certain^books ; and the re- 
ference being generally to all. Mills v. Hanson, 8 Ves. 91. 

3. Money may be ordered into court on motion, upon the ground of 
admission ; as by schedules or books containing an account of receipts and 
payments, and referred to so as to be part of the answer or examination. 
Ibid. 69. 

4. Motion for payment of money into court, not admitted to be due even 
upon examination of the defendant, but appearing due by his schedule, 
according to the plaintiff's calculation, refused. For such a purpose the 
result of the scnedule, ascertaining the sum due, must dearly appear^ 
verified by affidavit. Quarrel v. Beckford, 14 Ves. 177. 

12. On petition of appeal. 

The court will not order money awarded to a pkrty to be paid int# court 
on a petition of appeal being signed by counsel. But semble^ secuSf ilf the 
apped had been received. Lewis v. Harber, 1 Price, 132. * * 

13. On obtaining injunction to stay execution pending application Jor^evD 

trial. 

Upon a second verdict the same as the first, but for a less sum, the last sum 
recovered only, and the costs of the last trial are to be paid out of money 
in court, upon an injunction to stay execution on the first ; the costs of 
which are to be returned. Waddle v. Johnson, 1 Ves. 80. 

14. With or xoiihout the addition of costs incurred. • 

In a suit for tithes, the defendant offering to pay into court the value of 
some of the articles demanded, must pay all the costs then incurred. Wor- 
rall.v. Miller, 3 Anst. 632. 

15. Form of motion for. 

1. .Upon a motion that a defendant may pay money into court, a specific 
sum must be sworn to be in his hands. Roberts v. Hartley, 1 B. C. C. 56. ^ 

2. Practice of mioving to pay money into court forthwith altered. In 
future a day must be named. Higgins v. — — , 8 Ves. 381. 

Q 3 16. Af 
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16. After biU dimmed. 

. Or4ei:, ^fter the bil) (or peyixienl of ipopey out pf court. 

Wright V. Mitchell, 18 Ves. jun. 29S. 

J7« After abatement of a suit that could not be revived. 

Order for a transfer and payment out of court ; though the cause was 
abated by the death of the plaintiff: the right being dear. Roundel v. 
Currer, 6 Ves. 250. 

18. Tq part^ entitled^ in spite qf his request to the eontrarp. 

The court will not keep money after the party is entitled to it, even at 
his request. Isaac v. Gompertz, 1 Yes. 44. 

19. Retainer of on application of claimants thereon. 

Court will retain money decreed to parties on the application of persons 
having claims upon it. Duke of Bolton v. Williams, 4 B. C. C. 4S0. 

20. Money decreed to be laid out in land. 

Where money was in court decreed to be laid out in land, the court 
refused to let it be paid out to the person first entitled to an estate-tail in it, 
with the ultimate remainder in fee, if any intermediate remainders should 
be found to exist. Hardcastle v. Shafto, 1 Anst. 70. 

21. Payment of money under attachment. 

Order upon the sheriff to pay to the party money under an attachment for 
not paying costs. Anon. 11 Ves. 170. 

" VI. 2 [>t 0 mu( 0 ion of bill bp beftnbattt on tntrclotutotrp 
atiplicatton, after befente put tin 

1. Dismission of bill for want of prosecution. 

1. On neglect to procure a reference of plea of former suit depending. 

* Plea of a former suit depending for the same cause set down by the 
defendant was struck out ; but the plaintiff not having procured a reference 
to the master within a month, the bill was upon motion dismissed under the 
standing order. Baker v. Bird, 2 Ves. 672. 

2. After an abatement. 

Application to revive in a month, or to dismiss the bill against the sur- 
viving defendant, publication having passed, denied upon consideration. 
I^arkinson v. Kerridge, Dick. 5 18. 

• 3. After general demurrer to the bill. 

1 . - General demurrer put in, but never argued, and no proceedings after- 
wardif; the defendant cannot have tlie bill dismissed for want of prosecu- 
tion, as he had an equal power to move. Anon. 2 Ves. 287. 

2. A defendant having filed a general demurrer to a bill, cannot move to 
dismiss the bill for want of prosecution, but should set down the demurrer 
for argument. Simpson v. Densham, 2 Cox, 377. 

4. After order to amend' neglected. 

A c^bse coming on to be heard, stood over with liberty for the plaintiff to 
amead. He did amend, but did not proceed further. Defendant may move 
to dismiss the bill for want of prosecution ; and it is not necessary to set 
down the cause again for this purpose. Mitchell v. Lowndes, 2 Cox, 15. 

5. After order to speed the cause. 

1. After an order to speed the cause, the plaintiff has ^ whole term and a 
vacation tSefore the bill can be dismissed. Manglcman v. Prosser, 3 B. C. C. 
191. 


2. Bill 



Afpiindix.] Dismiman vj UU by d^endant^ 8gc. 231 

% Bill retained foratwetr^inontb^ with liberty for the plaintiff to bring an 
action, and in case the plaintiff should not try such action within a twelve- 
month, then the bill was to stand, dismissed with coste.*’ The plaintiff did 
not try his action within the time. The bill is not ip%o facto out of court ; 
but the defendant must either set down the cause for further directions, or 
move to dismiss the bill. Stevens v. Praed, 2 Cox, 374# 

6. After tjoaiver of contempt by accepting ansfix^er. 

Though generally a party cannot be heard until he has cleared his con- 
tempt, a step taken by the other party waives the contempt for all purposes 
except the right of <!ost8 in the cause; not to be obtained by process or con- 
!e?nj)t. Acceptance of the answer, ^erefore, a waiver of the contempt for 
the purpose of enabling the defendant to dismiss the bill for want of pro- 
secution. Anon. 15 Vcs. 174. 

7. Pending demurrer^ 

Demurrer to a bill, order for dismissing the bill for want of prosecution 
be (ore the demurrer was disposed of, held irregular. Done v. Allen, 
Dick. 55. 

8. Pending rference* 

Order to dismiss a bill for want of prosecution, not of course pending a 
roiercnce on motion ; the title alone being in questiop. Briscoe v. Brett, 

Vcs. & Beam. 377. 

9. Saved by a reference for scandal* 

Ueierence for scandal and impertinence, is a sufficient proceeding witli 
effect to save a bill. Goodwin v. Davis, 1 Price, 373. 

10. In case of defendants bankruptcy. 

Plaintiff driven by motion to dismiss with costs for want of prosecution to 
an undertaking to speed the cause, notwitlistanding the bankruptcy of the 
deiendant ; and that all the relief could be had under the commission# Mon- 
teith V. Taylor, 9 Ves. 615. 

11. Notice of motion for. 

1. Order, dismissing a bill for want of prosecution, after three terms ex- 
pired without any step taken, obtained upon mption of course ; not requiring 
notice. Degraves V. Lane, 15 Ves. 291. 

2. Order to dismiss the bill for want of prosecution, after three terms 
without replication, of course, without notice; and pending an injunction 
staying execution. Naylor v. Taylor, 16 Ves. 127. 

3. Order, dismissing the bill for want of prosecution, after three terms 
without replication, of course, without notice ; and not discharged upon 
special circumstances, except on payment of costs. Jackson v. Purnall, 
16 Ves. 204. 

4. Notice of motion to dismiss the bill for want of prosecution, three terms 
having elapsed after answer without replication, not necessary; nor the 
six clerk’s certificate on the motion, if produced to register, when the order 
is drawn up. , Attorney-general v. Finch, 1 Ves. & Beam. 368. 

5. Order to dismiss for want of prosecutfon, after the regular time elapsed, 
and an Injunction having issued on the merits, not to be discharged for ir- 
regularity, although obtained, upon motion by the defendant, without notice. 
Hannam v. South London Water Works, 2 Mer. 61. 

6. Notice not proper ; and *lhc production of the six clerks* certificate to 
the register sufficient without producing it in court. Day v. Snee, S Ves. & 
Beam. 170. 

12. Motion for^ V)hen made. 

1. A defendant may move to dismiss a bill at any time hefcNre a rule to 
produce witnesses. Fell v. Morris, 1 Cox, 176. 

Q 4 2. Af. 
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2. After rejoinder, a defendant cannot moveTto dismiss a bill for want of 
prosecution. Tozer v. Tozer, 1 Cox, 288. 

13. Form of order for, * 

Order to dismiss for want of prosecution regular, according to the prac- 
tice ; though the six clerks* certificate appeared on the face of the order to 
be of a subsequent date. McMahon v. Sisson, 12 Ves. 465. 

14. Setting aside order for. 

An prder of dismission set aside on circumstances. Lingard v. Wegg, 
343.C.C.435. 

15. Motion for, kotio repelled, 

1. The only answer to the motion to dismiss a bill for want of prosecu- 
tion is the undertaking to speed the cause. Special circumstances must be 
the ground of special application. Lyon v. Dumbell, 11 Ves. 608. 

2. The only answer to the motion to dismiss for want of prosecution is 
the usual undertaking to speed the cause. A special ground must be the 
subject of a special application. Bligh v. — — , 13 Ves. 455. 

3. Order to dismiss the bill for want of prosecution cannot be had, if a 
proceeding has been taken before the motion : but if the order has been 
obtained irregularly by misrepresentation of the plaintifi^, he shall pay the 
costs of discharging it. Anon. 14 Ves. 492. 

4. Order on a peremptory undertaking to speed the cause entered nunc 
pro tunc of course on motion, without notice above two years afterwards. 
Dixon V. Shunn, 18 Ves. jun. 520. 

5. Order to dismiss the bill for want of prosecution, though regular ac- 
cording to the present practice, not requiring notice, if before replication, 
nor the six clerks’ certificate at the time of making the motion, discharged 
without costs upon the defendant’s laches. Browne v. Byne, 1 Ves. & 
Beam. 310. 

6. Bill after the usual motion to dismiss for want of prosecution, retained 
oii terms of paying costs, &c. on application, within a reasonable time, not, 
as formerly, ex parte, "but special, on affidavit with notice. Fuller v, Willis, 
3 Ves. & Beam. 1. 

7. Shewing cause against dissolving an injunction, is not such a proceed- 
ing in a cause as to prevent the bill being dismissed for want of prosecution. 
Warwick, Earl of, v. Beaufort, Duke of, 1 Cox, 111. 

8. The court will not hear special cause against dismission of a bill, unless 
notice of the cause intended to be shewn, be previously given to the plain- 
tiff. Christie v. De Tastet, 1 Price, 242. ’ 

9. An undertaking to speed a cause signed by counsel, and left at the 
register’s office on the same day a motion to dismiss was made, held suffi- 
cient. Lyndon v. Lyndon, 3 Mad. 240. 

16. Undertaking to speed the cause, 

1. One defendant may obtain the usual order to speed the cause, by 
motion to dismiss for want of prosecution, though the other defendant stands 
out process of contempt, and it cannot be of any use to go to a hearing 
without him. Anon. 9 Ves. 512. 

2. Order obtained by plaintiff, under the usual undertaking to speed his 
cause, for liberty to withdraw his replication, and amend the bill, discharged 
with costs. Pitt V. Watts, 16 Ves. 126. 

3. In the undertaking to speed the cause, upon the motion to dismiss for 
want of prosecution, the term includes the vacation. Findlay v. Wood, 
1 Ves. & Beam. 499. 

4. On an undertaking to speed the cause, on a motion to dismiss, the 
plaintiff has only the term, and not the vacation also to proceed. Wilson 
V. Timpsoir,^ 2 Mad. 123. 


17 . /:/- 
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17. J^ect of an abatement upon an order to speed the cause. 

An order was made, that the plaintiff should set down his cause to Be 
heard within a limited time, or that the bill should be dismissed without 
further order. In the mean time the suit abated by the death of a defen- 
dant. This abatement suspends the effects of the former order. Gregson 
V. Oswald, 1 Cox, 343. 

2. Putting plaintiff to his election. 

1. Nature and grounds of the motion for. 

1. To put party to election to sue at law or in equity, is motion of course. 
Anon. iVes. 91. 

2. Order to compel election to proceed at law or in equity, of course ; 
but, if upon a false suggestion, that the suits are for the same matter, dis- 
charged; and that question, if of an^ difficulty, referred to the master ; and 
nil proceedings stayed in the mean tinie. Mills v. Fry, 3 Ves. & Beam. 9. 

3. If answer is put in and exceptions are taken to the answer, the de- 
fendant cannot move upon the answer, that the plaintiff may be put to his 
election to proceed at law or in equity. Browne v. Poyntz, 3 Mad. 24. 

2. Time of making election. 

1. After answer put in, if the plaintiff proceeds at law, the defendant may 
call on him to elect in which court he will sue. 1 B.& B. 119. 

2. For to proceed at law and in equity for the same demand, at the same 
time, would occasion a clashing of jurisdiction, inconsistent with the ends 
of justice. 1 B. & B. 1120. 

3. The defendant may, after answer, require the plaintiff to elect in which 
court he will sue, if he proceeds at law. Ibid. 319. 

3. Grounds and mode of discharging order for. 

J. Application to discharge an order for the plaintiff to make his election, 
upon the ground that the matters for which he was proceeding against the 
defendant in this court and at law, were unconnected. Buller v. Butcher, 
Dick. 558. 

2. Upon an order being made on the plaintiff to elect whether he will 
proceed at law or in equity, and a motion afterwards to discharge that order, 
the court will, if there are sufficient facts before it, decide whether the party 
ought to be put to an election without a reference to the master. Anon. 
2 Mad. 395. 

VII. ]aroceetiingi!i prepacatorp to, atU) tge mot>t of tiramittlng 

tottnt$i0t0. 

1. 8\ihpcexiVi dtices tecum. 

Under a subpoena duces tecum, the party may in court, object to produce 
the documents ; but if the objection is overruled, production will be com- 
pelled. 

2. Commission. 

2. To examine witnesses abroad. 

1 . To obtain a commission to examine witnesses abroad, there must be an 
affidavit that the matter arose there, or sufficient to shew it read out of the 
answer. Akers v. Chaqcy, 2 B. C. C. 273. 

2. In order to obtain a commission to examine evidence al^road, it is suf- 
ficient to state the name of the witness, that his evidence is material, and 
that he is abroad ; not the points to which he can give evidence. Oldham 
V. Carleton, 4 B. C. C. 88. 

3. To obtain a commission to examine witnesses abroad, it is not neces- 
sary to state the points to which it is intended to examine, or the names of 

, the 
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the witneiE(^, Uoug&moni v. the Royal Exchange Aswaoce Company, 
7Ve«.30*, 

4« A commission to examine witnesses ahr^d, cannot be obtaiped without 
an f^davU of materiality, although the suit is merely to obtain evidence to 
support an action. Anon. 1 Anst. ^1. 

5. Where an injunction subsists, the court will not ^ant a commission 
to examine a witness in India, without a special aifi£vit of materi^ity. 
Moody V. Steele, 2 Anst. 386. 

6. In a suit to obtain testimony for defence of a suit at law, the court 
will not grant a commission to examine witness^ abroad, unless on good 
grounds ^ewn, although no injunction is moved for. Shedden v. Baring, 
3 Anst. 880. 

7* Application for a commission to examine witnesses in India, to prove 
the testator’s in^ntion that his wife should take legacies given her by two 
codicils, almost identical in their expressions, refused, except upon her oath, 
that sbe believed such to be the testator’s intention. Coote v. Coote, 

I B. C. C. 44.8. 

8. The sending out a commission to be executed abroad, and receiving it 
back, must be proved by affidavit. Bourdillon v. Adair, 4 B. C. C. 100. 

9. A commission for the examination of witnesses abroad may issue before 
answer, where the suit is merely for a discovery and commission. Noble v. 
Garland, Cooper, 222. 

10. An application for a commission to examine witnesses abroad, in an 
information for breach of the navigation laws ; and an application for an 
order to restore a vessel seized for such breach ; cannot be blended in one 
motion. Attorney-general v. Laragoity, 2 Price, 166. 

11. Motion for a commission to examine witnesses abroad, before the time 
for answering had expired, refused. Cheminantv. De la Cour, 1 Mad. 208. 

12. Commission to examine witnesses abroad granted to a defendant, who 
had cross-examined, but not examined in chief, under a commission sued out 
by the plaintiff. Steward v. Steward, 2 Ves. & Beam. 116. 

13. A defendant in an information for breach of the navigation laws, is 
not entitled to a commission to examine witnesses abroad, or motion made 
to the court of exchequer under the 13th and 14ih Charles 2., pending the 
progress of the proceedings under the information. Attorney-general v. 
Laragoity, 2 Price, 166. 

14. On a commission to examine witnesses in India not being returned 
in two » years, the court will dissolve the injunction. Penney v. Edgar, 
1 Anst. 276. 

15. Order for a commission to examine witnesses abroad, returnable with- 
out delay, pending an injunction against an action, without paying the money 
into court. Cock v. Donovan, 3 Ves. & Beam. 76. 

16. A married woman living in America, being entitled to a legacy, a 
commission to examine her would have been directed : but as she had been 
examined under a commission issued by the American government, that was 
considered sufficient. Campbell v. French, 3 Ves. 321. 

' 17. Vide irifra, (5) 6. 

2. To examine 'witnesses^ de bene esse, S^c, and examination thereon, 
(Vide infra 5.) 

1 . Distinction between examination de bene esscj and perpetuating testi- 
mony. 1 Ves. & Beam. 139. 

2. Matters of importance in the cause lying within the knowledge of one 
person, he may be examined de bene esse, Pearson v. Ward, Dick. 648. 

3. Examination de bene esse, where the witness is above the age of seventy, 
or is the only witness to a particular fact ; refused upon affidavit of the 
agent to*“liis information from the witness that he can prove the fact, and be- 
lief that no other person can prove it. Rowe v. — — , 13 Ves. 261. 


4. It 
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4. It is a griMind for exammjng a witn^s de bene that he is the only 
witness to some m^teriai in cpurt, aldiough he be neither aged nor 
infirm. Bat the affidavit should st^te the partipular points to which his 
evidence is meant to apply. Pearson v. Ward, 1 Pox, 177. 

5. Witness examined de bene esee ppon the spla ground of his being the 
only person in whose knowledge a material fact was. Brydges v. Hatch, 

1 Cox, 423. ^ ^ . 

6. Motion that a witness be examined de bene esse^ on affidavit that he was 
the only witness to a material fact, though no age was sworn to. Hankin v. 
Middleditch, 2 B. C. C. 64J. 

7. Witness may be examined de bene esse being the only person that knew 
the facts, without stating the age. Lord Cholmondeley v. Earl of Oxford, 
4B.C.C. 157. 

8. Examination of persons going abroad de bene esse. See Dicker v. 
Power, Dick. 112. 

9. Witness examined de bfne me, on affidavit that he was going to Scot- 
land. Bolts V. Verelst, Dick. 454. 

10. Witness going to sea examined de bene esse, in order to use his evi- 
dence at law ; notice of trial being given, and the witness not being retilmed, 
his depositions ordered to be published. Webster v. Pawson, Dick. 540. 

11. Upon a question of legitimacy, depending upon a chain of distinct 
circumstances, in the knowledge of different individuals, and the defendant, 
an infant, kept out of the way, an examination de bene esse would have been 
granted ; though not within any of the three cases, viz. witnesses of the age 
of seventy ; or quitting the kingdom ; or a fact depending on a single wit- 
ness, But a proposal to have the infant brought into court, and the six- 
clerk assigned as guardian to put in his answer, was adopted. Shelly v. 
, 13Ves.56. 

12. Witness having been examined on his going to the West Indies, and 
being afterwards in Ireland, held that he must be examined in chief*. Birt 
v. Wjiite, Dick. 473. 

13. Witness examined de bene esse afterwards becoming interested. Brown 
v. Greenly, Dick. 504. 

14. A witness having been examined de bene me, on a commission of ex 
parley and dying before he was examined in chief, and the commission being 
lost, what was done thereupon. Jones v. Donithorne, Dick. 352. 

15. A suggestion that if certain persons should die, their death would be 
very prejudical to the plaintiff' s title, commission issued to examine them, 
although the defendant had not answered. Bagnold v. Green, Dick. 2. ; 
Carey 48. 

16. The court will grant a commission to examine a witness who is in 
this country, on an affidavit of his being under a necessity of going abroad 
before the day when the cause will be tried, and although the cause be not 
at issue, and the answer has not cqme in. Delins v. Rougemont and others, 
1 Price, 449. 

17. Order, after verdict upon an issue, to examine de bene esse a witness 
above seventy ; suggesting an intention to move for a new trial. Anony- 
mous, 6 Ves. 573. 

18. Order to re^d on a trial directed at law, depositions of witnesses, 
proved, by affidavit, from age and infirmity incapable of attending without 
great danger of death, with liberty to examine them on interrogatories, and 
the depositions of such other persons as should be proved at the trial to be 
dead, or unable to attend : such order, whether to be made in equity, or 
left to the judge at law, depending on sound discretion. Corbett v. Corbett, 
1 Ves. & Beam. 335. 

19. Witnesses having been examined de bene esse, with fhe view to a 
trial ut law, the examination of another witness is nut permitted without 

strong 
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strong circumstances ; as upon a second ejectment brought after verdict for 
the defendant, the examination of a witness, produced at the trial, who had 
not been examined under a bill to jperoetuate testimony, was permitted ; not 
as to other witnesses. Palmer v. Lora Aylesbury, 15 Ves. 299* 

20. After answer defendant may examine witnesses de bene eese* Williams 
V. WilKam^ Dick. 92* 

21. Motion to examine witnesses de bene essCf except in certain cases, as 
upon the ground of age, requires notice. The affidavit must be either, that 
the witness is of the age of seventy ; or the only witness to the particular 
feet ; or, if upon the ground of health in a dangerous state. Bellamy v. 
Jones, 8 Yes. SI. 

22. Witness being proved unable to attend a trial, ancillary to a suit in 
equity, the depositions may be read without an order ; but not without pro- 
ducing the bill, answer, and all proceedings. 1 Yes. & Beam. SS6. 

23. A deposition de bene esse having been read at the hearing of a cause, 
it is of course, if any issue is directed, to order it to be read on the trial, 
notwithstanding an irregularity in the examination, which might have been 
effectually objected at the hearing : whether the court will suppress a depo- 
sition taken before commissioners, of whom one is attorney in a cause in 
Scotland between the same parties, on the same question, gueere. Ex parte 
Gordon, Swanst. 166. 

24. Order, that depositions shall be read at the trial of an issue ; if the 
witness shall be then dead ; or proved to be in such a state of health as not 
to be capable of attending. Without such order, to make the depositions 
evidence at law, the whole record must be read. Palmer v. Lord Aylesbury, 
15 Yes. 176. 

25* An application to read the deposition of a witness on the trial of an 
issue at law, directed by the court of chancery, on the ground of the witness 
being so aged and infirm as to be unable to attend in person, must be made 
to the judge at the trial, and not to the court which directs the issue. Jones 
V. Jones, 1 Cox, 184. 

26* A witness had been examined de bene esse, and lived eighteen months 
after the answers ; the depositions had been published, the defendants con- 
senting ; his honor refused to suppress the depositions, but lord chancel- 
lor inclined to think they ought not to be read. Maybank v. Brooks> 
1 B* C. C. 84. 

27* Depositions de bene esse having been taken upon an order obtained 
without notice to the defendants, suppressed. Lovedon v. Lord Milford, 
4 B. C. C. 540. 

28. A witness was examined at the trial of an ejectment ; a new ejectment 
being brought, she was examined to perpetuate the testimony upon the 
same interrogatories as those upon which the former witnesses had been ex- 
amined ; and her testimony was ordered to be perpetuated. James v. New- 
man, Dick. 358. 

3. To examine before the master witness examined in the cause. 

Witness examined before hearing, not to be examined on a commission 
witliout order. Yaugham v. Lloyd, 1 B. C. C. 338. n. 

4. To falsfy examination before the master, 

A commission for the examination of witnesses to falsify an examination 
of a party before a master, cannot be had without the usual certificate from 
the master of the necessity for such a commission. Bearcroft v. Berkeley, 
1 Cox, 108. 

5. New commission, 

1. New commission. Mineve v. Row, Dick. 18; Lord Coventry v. Lady 
Coventry^ Ibid. 25. 


2. Com- 



Appendix.] Proceedings relative to examinit^ witnesses. 2S7 

2. Commissioners upon one side do not attend : in order to have a new 
commission^ the affidavits must state that the party or his agents have not 
seen the depositions upon the other side. Geast v. Barber, 2 B. C. C. 1. 

3. Commissioners having made different returns, a new commission issued. 
Corbet v. Davenant, 2 B. C. C. 25^. 

4. A second commission granted on special circumstances. Turbot v. 

8 Ves. 315. 

5. A bill to perpetuate testimony of a modus, being ainended by adding 
an essential party, after the commission executed, but before publication, a 
new commission was granted. Biddeford v. Partridge, S Anst. 646. 

6. Commission to examine witnesses in an enemy’s . country. Cahill v. 
Shepherd, 12 Ves. 335. 

6. Amendment of title. 

The depositions of witnesses taken under a commission, the title of which 
• was mistaxen, ordered to stand ; and the mistake to be set right. Robert v. 
Millechamp, Dick. 22. 

7. By whom sued out. 

The plaintiff is ffrst entitled to sue out a commission to examine ifitnesses, 
and if ttie defendant hath an opportunity to examine his witnesses, and dotli 
not, he is not entitled to a new commission ; but if the plaintiff neglect to sue 
out a commission, the defendant may. Barnsley v. Powel, Dick. 793. 

8. Time of obtaining. 

Leave given to a plaintiff on a bill to perpetuate the testimony of witnesses, 
to sue out a commission to examine witnesses, though no answer were come 
in. Coveny v. Athill, Dick. 355. 

9. Notice of executings to whom given. 

1. In the course of proceedings on a bill of interpleader, a commission 
issued on the part of one defendant for the examination of witnei^es, of 
which notice was given to the plaintiff, but not to the other defendant. 
This practice, thought it may be inconvenient, is not irregular. Bryraer v. 
Buchanan, 1 Cox, 425. 

2. Giving notice of the execution of a commission to examine witnesses to 
the plaintiff in an interpleading bill, and not to the defendant, held to be 
good. Duncannon v. Campbell, Dick. 648. 

10. Time of executing. 

1. Commission executed on the day it was returnable. Moreton v. More- 
ton, Dick. 21. 

2. Commission to examine to credit, should be executed before decree : 
costs given on that ground. White v. Fussell, 1 Ves. & Beam. 151. 

11. Execution of the act of the court. 

The execution of the commission in a cause is the act of the court, car- 
ried on by its ministers. 6 Ves. 30. 

3. Commissioners. 

1. Are officers of the court. 

Not to consider themselves agents for the parties by whom they arc no- 
minated. 11 Ves. 150. 

2. Who eligible as. 

L Depositions suppressed, because plaintiff’s solicitor was one of the 
commissioners. Selwyn’s case, Dick. 563. 

2. Depositions before publication suppressed; being taken by commis- 
sioners ready prepared ; the witness being agent in the cause ; and the mode 
in which the court receives the information, whether from the commissioners, 
or otherwise, is not material. The commissioner directed to proceed for thepur« 
pose only of re-examining that witness; substituting another commissioner for 

one, 
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one, who tidying refused to qudlify, was ndt pertiiittdd to be Oreseht at 
the examination. This ordet* not to {irevent the cdiirts operiihg the deposi- 
tions, if a cdse of necessity should arise; ds, if the witnesses cdiild hot be 
again exaniined. Shaw v. Lindsey, 15 Ves. 362. 

3. Their discretion over examination. 

Discretion of commissioners, taking depositions, not to examine each wit- 
ness to all the interrogatories, and to reject what is not evidence. Wliite- 
locke V. Baker, 13 Yes. 511. 

4. Confirmation of their certficate. 

Commissioners certificate to be confirmed as a report. Keeling v. Cart- 
wright, Dick. 401. 

5. Clerk of 

1. Depositions suppressed, because the clerk of the plaintiff’s solicitor sat 
as clerk to the commissioners. Newton v. Foot, Dick. 793. 

2. Depositions suppressed ; the commissioners having employed the clerk 
of one of the parties as theif clerk. 15 Ves. 380. 

6. Attendance of mtnesses. 

1. Commissioners* summons for witnesses to attend and be examined, not 
sufficient ; they must be served with a subpoena. Wardel v. Dent, Dick. SfM*. 

2. Witness ordered to attend and be sworn and examined in four days. 
Osman v. Fitzroy, Dick. 60. 

3. A person having attended under a subpoena as a witness, but refusing to 
be sworn, ordered to attend to be examined, or stand committed. Hennegal 
V. Evance, 12 Ves. 201 

4. Examination of witnesses. 

1. Number of witnesses, 

1. Proof of constructive notice by one witness not sufficient against a po 
sitive denial of notice by the answer. Howorth v. Deem, 1 Eden, 351. 

2. Plaintiff cannot have a decree on the testimony of one witnes.s, contra- 
dicted by the answer of one defendant. 2 Ves. 244. 

3. A single witness cannot prevail against a positive denial by the answer. 
Lord Cranstown v. Johnston, 3 Ves. 270. 

4. In equity, against the answer there can be no decree upon the testi- 
mony of a single witness, unless supported by special circumstances. 
6 Ves. 40. 

5. A single witness, not corroborated, not sufficient against positive de- 
nial by the answer. Cooke v. Clayworth, 18 Ves. jun, 12. 

6. A single witness cannot prevail against the answer, unless confirmed by 
circumstances. Savage v. Brocksopp, Ibid. 335. 

7. Rule of evidence in equity, that, if there is nothing more than the po- 
sitive, unqualified assertion of one witness, and a positive denial by the de- 
fendant, the plaintiff shall not have a decree. Exception to that rule upon 
circumstances, giving greater credit to the witness. 9 Ves. 283. 

8. No decree upon the evidence of a single witness against the answer, 
unless the answer is not positive, or the witness is confirmed by circum- 
stances. 12 Ves. 80. 

9. The parol evidence of one witness, unsupported by other circumstances, 
in not sufficient to found a decree. 1 B. & B. 234. 

10. There being but one witness against an answer, the court directed an 
issue. Pemby v. Matthew, Dick. 550. 

11. Evidence of one witness, corroborated by circumstances, admissible 
against the facts sworn in the defendant’s answer, and sufficient to found a 
decree.*** Pember v. Mathers, 1 B. C. C. 52. 

12. One witness, with corroborating circumstances, admitted against an 
answer. Biddulph v. St. John, 2 Sch. & Lef. 532, 

13. Spe- 
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IS. Specific performance of a parol agreement to grant a lease, decreed 
on the testimony of one witness, confirmed by circumstances, against the 
denial in the answers after part-performance by delivery of possession. 
Murphett v. Jones, Swanst, 172. 

14. Decree upon the evidence of a single witness against the positive con' 
tradiction of the answer, containing circumstances giving greater credit to 
the deposition : the defendant declining an issue. East India Company v. 
Donald, 11 Ves. 275. 

15. It is not considered as a species of impertinence, that many witnesses 
are examined as to the same fact, provided the fact be material ; but if It be 
admitted by the answer, and therefore not in issue in the >cause, any depo- 
sitions to this point would be deemed impertinent. Vaughan v. Lloyd, 1 
Cox, 313. 

2. Parties to suit. 

1. Order to examine a party saving just exceptions, of course on the 
suggestion of no interest; refused where an interest appeared. Anon. 
18 Ves. jun. 517. 

2. An issue directed ; liberty for each party to examine the other refused, 
without consent. Howard v. Braithwaite, 1 Ves. & Beam. 374. 

3. By the order directing a party to be examined as a witness on the trial ^ 
of an issue, no objection is waived, except that which arises from his being 
a party in the cause. Rogerson v. Whittington, Swanst. 89. 

4. Party discharged, as well as charged, by his own examination. Blount 
V. Burrow, 1 Ves. 546. 

5. Order on motion of defendant for examination of plaintiff, saving just 
exceptions ; the plaintiff consenting to be examined. W alker v. Wingfield, 
15 Ves. 178. 

6. A creditor who proves before the master against the estate of an intes- 
tate, cannot exhibit interrogatories to the plaintiff, to discover the balance 
between him and the estate. Bowen v. Webb, 2 Anst. 361. 

7. An order to examine a defendant as a witness, saving just exceptipns, 
is an order of course, and cannot be discharged upon a suggestion, that the 
defendant by his answer appears to have an interest. The objection must be 
reserved until the deposition be offered to be read m evidence. Lee v. At- 
kinson, 2 Cox, 413. 

8. As to reading defendant’s examination in evidence. Blount v. Burrow, 

4 B. C. C. 72. 

9. The depositions of a defendant without service of the order for liberty 
so to do, cannot be read ; being a surprise on the odher party. Mulvany v. 
Dillon, 1 B.&B. 413. 

10. A defendant, after he has been examined before the master upon the 
account, may be examined upon new interrogatories without an order. Cor- 
nish V. Action, Dick. 149. 

11. Order for the examination of a defendant upon interrogatories who 
had been examined, and cross-examined ; restrained to such of the points 
in the cause to which she had not been examined, as the master should 
think reasonable. Purcell v. McNamara, 17 Ves. jun. 434. 

12. Defendant examined as a witness: bill dismissed as to him with costs. 
Weymouth v. Boyer, 1 Ves. 418. 

13. Order by one defendant to examine another, not of course after, as 
before a decree. In a special case, to ascertain which trustee actually re- 
ceived money, all having signed the receipt, the court refused to discharge 
the order, made two years before ; but required the examination without de- 
lay. Pranklyn v. Colquhoun, 16 Ves. 218. 

14. Ground of permitting defendant to be examined for a co-defendant, 
that the plaintiff ifnight unite distinct claims with the view of depriving the 
patties of each other’s evidence. 2 Ves. & Beam. 405. 


15. Ground 
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15. Ground of the practice, re<}uiring for the examination of a defendant 
by a co*defendant, general ahegation of no interest, or none in the matters 
in question in the cause, that though he may have no direct interest in' the 
subject of examination, he may in the result have an interest in that subject, 
the effect perhaps of that examination. 2 Ves. & Beam. 405. 

.16. Order for examining a defendant by a co-defendant, on the allegation 
of no interest in the maUer, to be examined to : that being the true con- 
struction of the general form, that he is not interested, or not in the matters 
in question in the cause ; and any objection to his evidence must be taken at 
the hearing. Murray v. Shad well, Ibid. 401. 

3. Attesting witness. 

1. A witness to a deed must not only prove his own attestation, but also 
the execution of the deed by the person executing the deed. Hill v. Unett, 
S Mad. 370. 

2. A witness to a deed must state the circumstances of the execution : 
the sealing and delivery. In this case an objection, that he had stated merely 
that he was present at the execution, and was a subscribing witness when 
the party executed and signed, did not prevail, upon the circumstances : 
>especialfy as the execution was not put in issue. Burrowes v. Lock,. 
10 Ves. 470. 

3. A subscribing witness was ordered to make affidavit of the execution 
of an instrument attested by her, or show cause to the court why she should 
not. Weston V. Faulkner, 1 Price, 308. 

4. Liberty given to exhibit an interrogatory, to prove the hand-writing of 
a deceased party, who executed a declaration of trust; and the hand- 
writing of the subscribing witnesses, one being dead, and the other living 
in Scotland. Banks v. Farquharson, Dick. 167* 

4. Mode of examination. 

1. Object of taking evidence in secret to prevent attempts to support de- 
fective evidence already given; but farther inquiry, when necessary, not 
refused. 18 Ves. jun. 443. 

2. Deposition suppressed, and a re-examination directed ; the deposition 
being taKeu from the witness, using during the examination full minutes in 
writing, which she stated to have been originally her own, put into method by 
the attorney, and so copied with some corrections by herself. 15 Ves. 382. 

3. Witness cannot give as his evidence aiuswcrs in writing prepared before 
his* examination ; nor is any suggestion to him by the attorney-general, or 
any other person, during the examination, permitted ; and in equity, 
whenever any such fact is disclosed, the deposition will be suppressed. 
15 Ves. 381. 

5. Viva voce. 

1. Power of the court of chancery to examine vivd voce. Turner v.Bur- 
leigh, 17 Ves. jun. 354. 

2. The competency of chancery in examining viv^ voce, allowed at law to 
ground a prosecution for perjury. Moore v. Aylet, Dick. 641. 

3. Examination vmo voce after publication. Hammond v. , Dick. ,50. 

4. A master is at^ liberty, under the usual order, to examine parties ^ivd 
voce, after he has examined them on interrogatories, if not satisfied with the 
former exaibination. Ex parte Saunderson, 2 Cox, 196. 

6. Time of examination. 

Upon amotion for a commission to take defendant’s examination, the time 
is left to the master, not limited by the. order. Harby v. Emmett, 5 Ves. 683. 

7. Before whom. 

1, The examiners of the court of exchequer have no authority to examine 
witnesses at a greater distance from London than ten miles, unless by con- 
sent ; 
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sent ; and such consent must be express. They may examine witnesses 
brought up to town from any part of the kingdom. Sed guare, whether 
a subpoena lies to bring the witnesses to London. Ivatt v. Ward, 2 Pricfe 81. 

2. After a decree the master may examine witnesses; but ought not to do so 
by his clerk ; the same subpoena issues as to bring them before the examiner • 
which is the same as a subpoena to answer, but the label expresses the pur^ 
pose ; upon an examination in the country, the body of the writ expresses that 
it is to testify. Parkinson v. Ingram, 3 Ves. 603. 

8. Peer. 

Examination of a peer. Meers v. Lord Stourton, Dick. 21. 

9. Foreigner. 

1. The course wliere a witness does not understand English. Smithy. 
Kirkpatrick, Dick. 103. 

2. The examination of witnesses, being foreigners, must be in English, 
and the interrogatories and their answer translated by sworn interpreters. 
Lord Belmore v. Anderson, 4 B. C. C. 90. 

3. Under a commission for the examination of French witnesses, who 
could not speak English, the depositions are not to be taken in French, but 
must be turned by the interpreter into English, and be so taken down- and re- 
turned. Ibid. 2 Cox, 288. 

10. Interrogatories — to executor under decree to account. 

The examination of an executor under the usual decree for an account, 
ought to contain an interrogatory, whether he is indebted to the testator : 
the debt from himself being assets. Liberty was therefore given upon the 
suggestion of co-defendants, legatees, without affidavit, to exhibit an inter- 
rogatory for that purpose : not to go into an account ; which must be the 
subject of a distinct bill. Simmons v. Guttridge, 13 Ves. 262. 

11. Interrogatories — new. (Vide infra, 22.) 

1. New interrogatories after some witnesses had been examined, public- 
ation not having passed, held regular. Hayward y. Colley, Dick, 43. 

2. Plaintiff examined defendant on interrogatories before the master, pur- 
suant to the decree. He shall not exhibit new interrogatories but on special 
application. Bromly v. Child, Dick. 128. 

3. After defendant’s examination on interrogatories, and motion for pay- 

ment into court on that examination, plaintiff permitted to file further inter- 
rogatories. Hatch V. , 19 Ves. 116- 

4. An interrogatory being suppressed as leading, the court on the circum- 
stances of the case, gave leave to exhibit a fresh interrogatory. Menthill v. 
Payne, 3 Anst. 923. 

12. Interrogatories — custody. 

Carrier ordered to deliver exhibits which had been examined to, under a 
commission for the examination of. witnesses in the country. Elliot v. Wil- 
liams, Dick. 325. 

13. Interrogatories — to falsify examination pro interesse suo. 

Interrogatories exhibited of course to falsify an examination pro interesse 
suo. Rowley v. Ridley, 2 B. C. C. 15. 

14. Interrogatories — on a reference to master. 

Where parties go before a master on a reference, he must receive inter- 
rogatories from both, though one may not have gone into proof before. 
Hough V. Williams, 3 B. C. C. 190. 

15. Interrogatories — suppression of ^ when impertinent. 

Impertinent interrogatories suppressed. 1 Ves. 400. 

VoL. VIII. R 16. Inters 
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Interrogatories •^tending to criminate* 

1 . Witnesses are not compelled to answer interrogatories, having a direct 
tendency to subject them to penalties, &c. or having such a connection with 
them as to form a step towards it. The question should not be made upon 
exception to the master's certificate, that he had allowed the interroga* 
tories, but if the witness takes the objection to the certificate, whether the 
examination is or is not sufficient. Paxton v. Douglas, 1 6 Ves. 239. 

2. Relaxation of the old practice, for the court to inform a witness that he 
was not bound to answer. 16V es. 24*2. 

3. The true tests as to whether questions are to be answered or not, are 
— 1. whether the answers might lead to the crimination of the defendant, — 

2. and whether they are relevant, and may be material to the plaintiff's 
case. Mant v. Scott, 3 Price, 477. 

17. Interrogatories — settled hy master. 

1. In all cases where personal interrogatories for examinations before the 
master are exhibited, such interrogatories shall be settled and approved by 
the master, if the party to be examined shall require the same. Sch. & 
Lef. 178. 

2. Interrogatories for examination of a party, settled by the master. 
Parcell v. M‘Namara, 17 Ves. jun. 

18. Demurrer by tvitness. 

1. A witness objecting to an interrogatory before the examiner, must de- 
mur. Bowman V. Rodwcll, 1 Mad. 266. 

2. The course on a witness demurring to be examined under a commission. 
Smithson v. Flardcastle, Dick. 96. 

3. Motion that a demurrer to interrogatories by a witness, might be over- 
ruled, refused, not being supported by affidavit. Parkhurst v. Lowten, 
6 Mad. 121. 

19. Cross-examination. 

1. The depositions of a witness read, though he died before cross-examin- 
ation ; the cross-examination not going to any point to which the witness 
had been examined in chief, nor to his credit : but to matters capable of 
proof by other witnesses. O’Callaghan v. Murphy, 2 Sch. & Lef. 158. 

2. Plaintiff's witness, before he was cross-examined, secreted himself; 
his depositions ordered to be suppressed, unless the plaintiff procured him 
to attend in a given time. FJowerday v. Coliet, Dick. 288. 

3. Cross-examination as to the execution of deeds ; order in the alter- 
native, either that the examiner, with whom they were, should cross-exa- 
mine ; or that they should be delivered to the examiner for the other party 
for that purpose. Turner v. Burleigh, 17 Ves. jun. 354. 

4. Cross-examining a witness in equity is no waiver of an objection, 
on the ground of interest, to the competency of such witness. Moorehouse 
v. De Passou, Cooper, 300. 

5. The same examiner not to examine and cross-examine the same wit- 
ness, nor to act on behalf of both parties. 2 Sch. dr Lef. 739. 

20. Depositions* 

1. Depositions allowed to be read, though taken during an abatement. 
Thompson v. Took, Dick. 115. ; Peters v. Robinson, Ibid. 116* 

2. Depositions in a cross-cause, taken after publication of those filed in the 
principal cause, not admissible in evidence on the hearing of the latter. 
Taylor v. Obce, 3 Price, 83. 

3. Depositions in a former cause between other parties, not evidence. 
Mackworth v. Penrose, Dick. 50. 

4. Depositions of a witness re-examined before a master, on the same 

matter 
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matter to whicli he had been examined in chief, without order, suppressed. 
Sawyer v. Bowyer, 1 B. C. C. 388. 

5. Depositions to a tact, not put in issue, not permitted to be read. Clarke 
V. Turton, llVes. 240. 

6. Depositions taken on the part of the plaintiff having been suppressed 
as against some of the defendants, on the ground of no notice until after 
publication ; upon evidence that the omission arose from a mistake committed 
by the clerk to the plaintiff’s solicitor, in giving at the examiner’s office the 
name of the clerk in court for others of the defendants, as the name of the 
clerk in court for all the defendants, in consequence of which the plaintiff’s 
witnesses were produced only at the seat of the clerk in court so named ; 
and upon the examiner’s certificate, that the name of that clerk in court 
only was delivered to him ; the lord chancellor gave the defendants the op- 
tion, either of permitting the plaintiff to re-examine the same witnesses, or 
of allowing the depositions to stand, with liberty for them to cross-examine 
those witnesses, and to examine others. Choi mondeley v. Clinton, 2 Mer. 81. 

7. A commission for the examination of witnesses in Lisbon was executed, 
but the ship in which the depositions were sent to England was lost on the 
passage. The court ordered the commissioner to transmit the drq/ls of the 
depositions, and to certify the circumstances of the return of the commission, 
but would not make an order for the reading of the drafts on the hearing of 
the cause, until after the commissioners had made their return and certifi- 
cate. Burn V. Burn, 2 Cox, 4*26. 

8. It was moved, and ordered as of course, the depositions in this cause 
having been taken in India, where no proper stamps can be had, that such 
of them as were taken on paper might be engrossed on parchment, and duly 
stamped, and such of them as were taken on parchment, might be duly 
stamped. Chitty v. East India Company, 2 Cox, 190. 

9. Commission having been executed, and sealed with the depositions by 
the commissioners, w’as lost on the road and picked up by two travellers. On 
affidavit that they had not opened or altered the same, the depositions were 
ordered to be received. Smales v. Chayter, Dick. 99. 

10. Question concerning examiner’s right to take depositions in the coun- 
try. Frankland v. Frankland, Dick. 231. 

11. Depositions of witnesses examined to the credit of other witnesses, 
referred for scandal and impertinence. Bray v. Bulkby, Dick. 288. 

21. Rectifying depositions. 

1. Depositions of a witness amended. Rowley v. Ridley, Dick. 677. 

2. Deposition of a witness rectified, having been first examined in court. 
Darling v. Staniford, 1 Dick. 358. 

3. Motion to amend depositions after publication refused. Ingram v. Mit- 
chell, 5 Ves. 297. 

4. A deposition of a witness permitted to be amended after publication, 
where there clearly appeared to be.a mistake made by him in a material part 
of his evidence. Rowley v. Ridley, 1 Cox, 281. 

22. Second or re-examination — examination before the master — evidence on 
appeals^ and re-hearing. (Vide supra, 11.) 

1. Before publication, new interrogatories may be exhibited to new wit- 
nesses, though a joint commission hath been executed. Lewis v. Owen, 

"Dick. 6.; Toth. 112. S. C. 

2. No witness ought to be examined after publication, though sworn be- 
fore. Jenkinson v. Pepys, 3 Anst. 835. 

3. Witnesses examined in the cause shall not be again examined before 
the master, without leave of the court. Vaughan v. Lloyd, 1 Cox, 312. 

4. A witness examined in chief, is not to be examined again to the ac- 

R 2 count. 
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tjount, without special order, and the interrogatories to be settled by the 
master. Birch v. Walker, 2 Sch. & Lef. 518. 

'5. Re-examination not of course, but at the discretion of the court, on 
special application. Purcell v. M‘Namara, 17 Ves. jun. 434*. 

6. Witnesses examined in the cause, cannot be examined before the mas- 
ter without leave of the court ; but other persons .may ; and to the same 
points. Smith v. Althus, 11 Ves. 564. 

7. Practice as to exhibiting further interrogatories before the master. 
Lynn v. Buck, 3 Mad. 280. 

8. Witnesses, examined in the cause, re-examined before the master 
upon different interrogatories by order. Greenaway v. Adams, 13 Ves. 360. 

9. A witness examined in chief before the hearing, cannot afterwards be 
examined before the master without a special order, and then not to any 
matters he has been before examined to, or in which he may be interested ; 
and the master is to settle interrogatories. Browning v. Barton, 1 Dick. 
508. 

10. Witness not to be re-examined before a master, as to matter to which 
he has been examined in chief, but by order. Sawyer v. Bowyer, 1 B. C. C. 
338. 

11. After publication passed, before the hearing, witnesses cannot be 
examined in the master’s office as to any of the same facts, without special 
order. A petition was directed to be presented. Ex parte Willany Cooper, 
291. 

12. Depositions of a witness, taken before a master after a decree, (the 
witness having been examined in chief before the hearing) shall be sup- 
pressed, Sawyer v. Bowyer, Dick. 639. 

13. A witness, whose evidence had been rejected at the hearing, under 
particular circumstances, examined again before the master after the de- 
cree, but the master to settle the interrogatories. Sandford v. Paul, 
Dick. 750. 

14. Evidence in the cause, though not read at the hearing, may be re- 
ceived by the master. Smith v. Althus, 11 Ves, 564. 

15. The rule of evidence in the accountant-general’s office, ought to be 
the same as in the court. Clayton v. Gresham, 10 Ves. 288. 

16. Witness re-examined where there has been a mistake, on special ap- 
plication, and the mistake apparent. Sandford v. St. Paul* 3 B. C. C. 370. 

J7. Order before publication for re-examining a witness, upon his affi- 
davit, tliat tliroiigh mistake, as to time, he submitted to be examined wuthout 
looking at papers, wliich enabled Jiini to answer more fully and precisely. 
Kirk V. Kirk, 13 Ves. 280. 

18. Re-examination of a witness before publication refused, the application 
being for liberty to explain and correct his former evidence, and the affidavit 
being that he had omitted to state a material circumstance. Lord Aber- 
gavenny V. Powell, 1 Mer. 130. 

19. Witness examined before decree, but then accidentally, and without 

fraud, incompetent, on motion allowed to be generally re-examined after 
decree upon interrogatories, to be settled by the master : but if competent 
at first, second examination can be only to matter substantially different. 
Sandford v. , 1 Ves. 398. 

20. Re-examination of a witness after publication, upon his own applica- 
tion and affidavit, to correct mistake : but confined to that ; the court not 
j)ermitting the whole depositiem to be suppressed, and an entirely new ex- 
amination. Kirk v. Kirk, 13 Ves. 285. 

21. Defendant, under the circumstances, allowed, after the examination 
of witnesses, but before publication, to have a commission to examine wit- 
nesses as to the point, whether a witness examined by the plaintiff was not 
interest^fd in the suit. \'aughan v. Worrall, 2 Mad. 322. 


22. Af- 
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22. After a decree, if the master see cause for a commission to examine 
witnesses in the country, he certifies that it is necessary; and the depositions, 
when returned, are filed by the six clerks ; but depositions taken before the 
master are kept in their offices. 3 Ves. 607» 

23. New evidence is admissible on an appeal from the rolls ; being in truth 
a re-hearing. Buckmaster v. Harrop, 13 Ves. 465.; Vide 11 Ves. 593. ; 

1 V. & B. 153. 

23. To credit, 

1. The time to examine to the credit of a witness is, after publication is 
passed, and the application for it is of course, and not founded on affidavit. 
Ilussell V. Atkinson, Dick. 532. 

2. Examination to the credit of witness can only be by order upon special 
application, with notice, whether before or after publication. Therefore 
evidence taken to that point upon the examination in chief, suppressed, as 
impertinent. Mill v. Mill, 12 Ves. 406. 

3. Application for examination to credit regarded with great jealousy : 
confined to facts affecting credit, and character, only ; and not material to 
what is in issue. 1 Ves. & Beam. 153. 

4. The plaintiff having examined a witness on the merits, and it appearing 
by his answer to a subsequent interrogatory that he was interested, the ob- 
jection to his evidence may be taken at any time previous to the depositions 
being read. Peri gal v. Nicholson, Wightw. 64. 

5- After publication passed, liberty given to exhibit articles as to the 
credit of a witness, who had been cross-examined by general interrogato- 
ries, and as to such particular facts only as are not material to what is in 
issue in the cause. Purcell v. M‘Namara, 8 Ves. 324. 

6.. Order after publication, for liberty to take out a commission, and exa- 
mine witnesses by general interrogatories as to the credit of a witness, who 
had been cross-examined, and as to such particular facts only as are not ma- 
terial to what is in issue in the cause. Wood v. Hamerton, 9 Ves. 145. 

7. Examination to credit after publication, where the witnesses are in 
the country, by commission, on articles exhibited by one of the six clerks. 
White V. Fussell, 19 Ves. 127. 

8. Order to examine witnesses in support of articles exhibited to discredit 
a witness, on notice and the six clerks’ certificate, without affidavit. Wat- 
more V. Dickinson, 2 Ves. & Beam. 267. 

9. A party having called a witness, cannot discredit him. 7 Ves, 290. 

10. Examination to credit of a witness Jit law. 12 Ves. 408. 

11. Examination after publication confined to general credit, and to facts 
not material to what is in issue in the cause. Carlos v. Brooke, 10 Ves. 49. 

12. Examination to credit limited to the general question, whether the 
witness is to be believed upon his oath. Anon. 3 Ves. & Beam. 93. 

13. An affidavit in bankruptcy^ with that view, going to particular facts, 
and scandalous, taken off the file with costs. Ibid. 

14. After publication, order for examination by general interrogatories, 
as to the credit of a witness in the cause, and as to such particular facts 
only as are not material to the issue, but publication having passed five 
months, not to delay the hearing. The court does not previously consider 
whether the subject of the examination is material to the issue : but in that 
case will suppress the depositions. White v. Fussell, 19 Ves. 127. 

15. Not competent, even at law, upon an examination to the credit of a 
witness, to ask the ground of the opinion. The general question only is 
permitted, whether he is to be believed on his oath. 10 Ves. 50. 

5. Publication. 

1. When defendant may give rules to pass publication. Walmsley v. 
Elliot, Dick. 84. 
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2. Publication enlarged upon a special case ; where further evidence is 
necessary, and it can be had, without injustice or danger ; not upon ignor- 
ance, or negligence of an agent ; nor to the prejudice of a party, even by 
delaying the hearing ; and affidavit required, that the party, his clerk in 
court, and solicitor, have not seen, or been informed of, the deposition, 
and will not, &c. 13 Ves. 512. 

S. Publication of the original bill stayed till answer in cross bill. S. C. 
4 B. C. C. 478. 

4. After answer not of course, to enlarge a publication until answer to a 
cross bill. Dalton v. Carr, 16 Ves. 93. 

5. Motion to enlarge publication in the original cause until answer to a 
cross bill, the original cause being set down for hearing, and the cross bill 
filed after rules for passing publication, refused, with costs. Cook v. Broom- 
head, 16 Ves. 133. 

6. The court will not enlarge publication on the application of a party 
who has taken the depositions of the opposite party out of the office, al- 
though by mistake. Lawrell v. Tichborne, 2 Cox, 289. 

7. Publication enlarged, and a new commission to examine defendant’s 
witnesses, issued. Dingle v. Rowe, Wightw. 99. 

8. A second application to enlarge publication allowed, though cause set 
down, the same being so far off in the paper, that it was improbable it 
would be heard before the time for the enlarged publication expired. Moody 
V. Leeming, 1 Mad. 85. 

9. Publication in a tithe cause enlarged, though frequently enlarged be- 
fore, to enable the defendants to search for records in the Vatican upon 
affidavits as to the probability of a successful search there. Barnes, v. 
Abram, 3 Mad. 103. 

10. The court will not make an order upon motion, that a plaintiff in a 
cross cause (who has not examined witnesses on his part in the original cause, 
after having obtained an order to enlarge publication), shall be at liberty to 
read depositions taken on his behalf in the cross cause, after publication of 
the depositions taken on the behalf of the plaintiff*, on the hearing of the 
original cause, on an application to put the cross cause into the short paper 
for that purpose, supported by affidavit of total ignorance on the part of 
all parties interested, and their attornies, of the depositions published. 
Ridley v. Obee, 3 Price, 26. 

11. Depositions published notwithstanding they v/ere taken during an 
abatement. Sinclair v. James, Dick. 277. 

12. Depositions of a witness examined de hene esse who w^as dead, pub- 
lished in orSer to be read at a trial at law. Price v. Bridgman, Dick. 144. 

13. Deposition of witness de hene esse^ published in order to be used at a 
trial at law, the witness being unable to travel. Bradley v. Crackenthorpe, 
Dick, 182. 

14. Injunction dissolved, and deposition taken on the part of the defend- 
ant, published that they might be read as evidence at a trial at law. Emmet 
v. Ayliffe, Dick, 239. 

15. In 1764, the plaintiff filed a bill to perpetuate the testimony of wit- 
nesses, and examined them, but proceeded no farther ; on the death of a 
witness, which happened in 1777, the plaintiff applied in this cause to pub- 
lish the depositions. Held, that he bad precluded himself. Morse v, Ste- 
vens, Dick. 686. 

16. Depositions of witnesses taken de bene esse in 1711, and publication 
not having passed till 1743, the depositions ordered to be published without 
prejudice. Duke Hamilton v. Meynal, Dick. 788. 

17. Depositions, taken de hene esse, upon the incapacity of the witness 
from a bodily iiijury, to attend a trial at law, not published, as they Could 
not be read, without proof, at the trial, that the witness was then unable to 
attend ; but on the affidavit of the surgeon, as to the probability of his at- 
tendance 
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tendance, an order was made for the officer to' attend at the trial with the 
original deposition ; to be tendered, if the incapability of the witness to at- 
tend should be proved. Andrews v. Palmer, 1 Ves. dr Beam. 21. 

18. Publication of the depositions of a deceased witness examined on be- 
half of a defendant, under the plaintiff’s commission upon a bill to perpe- 
tuate testimony. Earl of Abergavenny v. Powell, 1 Mer. 434. 

19. On a bill for examining witnesses in perpetuam rei memoriam^ held 
that publication of the deposition should not be allowed unless in a strong 
case. Harris v. Cotterell, 3 Mer. 678. 

20. The motion that publication of the depositions of a witness, taken on 
a bill to perpetuate his testimony, may pass publication, he being since de- 
ceased, is of course. Bourne v. Bligh, 1 Price, 307. 

21. Leave given by a decree to exhibit interrogatories to prove a will of 
real estate. The examiner thinking that he was not authorized to publish 
the depositions, an order was made that they should be published. Rossiter 
v. Pitt, 2 Mad. 165. 

6. Reference of interrogatories, and depositions for scandal and 

impertinence. 

1. Depositions referred for scandal, upon motion of course, without no- 
tice. Eastham v. Liddell, 12 Ves. 201. 

2. Interrogatories and depositions not referred for impertinence alone, 
without scandal. White v, Fussell, 19 Ves. 113. 

7. Who entitled to a copy of. 

Examination of defendant’s executors to interrogatories, exhibited by the 
plaintiff, a co-executor, under a decree to account taken by commission, 
and returned to the six clerks’ office, being for the beneht of all parties, 
the other defendants, creditors and legatees, entitled to the benefit of it, 
and to take copies. Dyott v. Anderton, 3 V. & B. 176. 

8. Replication and rejoinder. 

1. Rejoinder gratis* 

If a plaintiff replies, defendant may rejoin gratis, and give rule to produce 
witnesses. Flower v. Herbert, Dick. 349. 

2. Replication^ pending rule to dismiss hill* 

A replication filed on the day of cause shown against dismissing a bill is 
irregular, and the court will order it on motion to be taken off the file. 
Christie v. De Tastet, 1 Price, 242. 

VIII. procretimgs pitpacatorp an& at tgt gtartitg* 

1 . Setting down cause for hearing. 

1. The return qfthepostea on an issue is suck. 

The return of the postea on an issue is a setting down of the cause for 
hearing, and the court will not grant a motion to exclude it for a time from 
the paper. Mitchell v. Rabbetts, 1 Price, 263. 

2. Time of. 

A plaintiff cannot set down a cause until after publication is passed, unless 
it be enlarged at the instance of the defendant, and so as not to hinder the 
plaintiff’s setting down the cause. Yate v, Bolland, Dick. 495. 

3. Short cause. 

1. Cause set down to obtain a decree pro confessoy advanced in the paper 
on motion. Hart v. Ashton, 1 Mad. 175. 

2. Motion to advance a demurrer to a bill for an injunction and receiver, 

K 4 refused, 
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refused, on account of the delay in the filing of the bill. Jones v. Taylor, 

2 Mad. 181, 

3. The court will not order a cause which is set down for hearing, to be 
advanced in the paper, on the ground that the subject-matter of the suit is 
\an arbitration of matter of account ; and that if the award should be set 
aside the applicant would, on going into the account again, which he would 
then be obliged to do, probably lose the advantage of a material and essentia^ 
witness, who is old and bedridden, and not expected to live. Dalzell v. 
Bailey, 3 Price, 2. 

4. Demurrer in the petty hag. 

Order to set down demurrer in the petty bag for argument, made upon 
motion in court. The King v. Knox, Cooper, 98. 

2. &uhp(ma to hear judgment and hearing. 

1. Days of hearing in the exchequer. 

Days of hearing causes in the exchequer. 4 Price, 21. 

2. Days of hearing before the lord chief baron. 

Days appointed for hearing causes before the lord chief baron alone. 
Price, 21. 

3. Advancing demurrer by vice-chancellor, 

A demurrer in the vice-chancellor’s paper cannot be directed by him to 
be heard at an earlier day than the paper mentions, but may be advanced to 
the head of the paper on that day. Anon. 1 Mad. 5.57, 

4. Who is to open. 

If plea be allowed, and the cause is lieard, the defendant is to open the 
case. . Ellis v. Unet, Dick. 338. 

5. Cause heard on bill and anstver. 

In the cause of an infant plaintiff, whether the cause can be heard on bill 
and answer, queere, Cowdell y. Tatlock, 3 Ves. & Beam, 19. 

6. Private hearing. 

Private hearings alw^ays on the consent of both parties. In the matter of 
Lord Portsmouth, Cooper, 106. 

7. After setting down cause on percinplory undertaVmg, 

Service of subpoena to hear judgment necessary, tliough the cause was 
set down under the order upon a peremptory undertaking to speed the cause. 
Dixon V, Shum, 18 Ves. jun, 520. 

8. Hearing against some of several defendants, 

A cause cannot be heard against some of several defendants, in the absence 
of the rest, although it is not intended to proceed against them. The bill 
must be formally dismissed as to them. Rumney v. Morgan, 4 Price, 266. 

9. Reading admissions. 

Where relief is prayed, and the answer replied to, the plaintiff reading 
admissions must proceed to the completion of the immediate subject to 
w’hich the defendant is answering; according to the course of evidence at 
law : but this does not apply to distinct matter. Lady Ormond v. Hutchin- 
son, 13 Ves. 47. 

10. Dismissal of hill as to a joint plaintiff . 

' Bill of two plaintiffs, dismissed as to one of them. Gammel v. Block, 
Dick. 513. 

11. Dismissal of hillj thou ffh defendant made default. 

Bill dismissed against defendant, though he made default at the hearing. 
Speidall v. Jervis, Dick. 632. 


12. Dh- 
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12. Dismissal of bill by consent after decree. 

After decree tfte bill cannot be dismissed by consent ; but an arrange- 
ments for disposing of the fund in court may have effect by consent on further 
directions. Lashley v. Hogg, 11 Ves.602. 

13. Dismissal of bill against defendants in contempt. 

Defendants were in contempt to a sequestration for v. ant of their answer ; 
bill dismissed against them for want pf equity. Molesworth v. Lord Verney, 
Dick. 667. 

14. Dismissal of bill under circumstances. 

Plaintiff, under an undertaking to speed his cause, obtained an order to 
withdraw his replication, and set down on bill and answer ; but did not serve 
a siibpcejia to hear judgment, or appear when the cause was called. The bill 
was dismissed with costs. Rogers v. Goore, 17 Ves. jun. 130. 

15. Retaining bill, 

1. The cases where the bill is retained, that there may be a trial at law, 
are, where it is necessary to establish the legal right, in order to found the 
equitable relief ; but, where the subject appeared to be matter of law, the 
bill was dismissed. Walton v. Law, 6 Ves. 150. 

2. It is not a necessary consequence that the bill will not be dismissed 
because it has been retained for the purpose of a trial at law. Ibid. 225- 

3. The bill retained for twelve months, with liberty for the plaintiff to 
bring an action and to proceed to trial ; and in default, the bill to be dis- 
missed with costs. The plaintiff did not proceed according to the liberty 
given him ; and therefore the defendant moved to dismiss the bill; held to 
be improper, not being such a judgment as could be pleaded; and the cause 
ordered to be set down for further directions. Cater v. Dewar, Dick. 654. 

4. Bill for rent of a mine which depended upon the measure of a stack, 
retained, to suffer the plaintiff to try an issue as to the quantity constituting 
a stack by the custom of the country. Geast v. Barber, 2 B. C. C. 61. 

5. Bill for fee farm rents retained for a year, and plaintiff to try his right 
at law. Duke of Leeds v. Corporation of New Radnor, Ibid. 338. But 
such retainder held to admit the equitable right, and draw after it an 
account. Ibid. 518. 

16. Hearing after decree by d fault. 

When defendant does not appear at the hearing of the cause, and on the 
usual affidavit a decree is obtained, and it is afterwards moved to set down 
the cause again, the court will direct a particular day on which it is to be 
heard. Margravine of Anspach v. Noel, 1 Mad. 313. 

17. Re-argument, 

The court will not appoint a re-argument after a decision, in the absence 
of the crown-officer, to give him an opportunity of being heard. Rex v. 
Boyle, 2 Price, 5. 

18. Nexn) subpoena on defendant's death. 

The defendant dying after service of the subpoena to hear judgment, whe- 
tiler upon a bill of revivor a new subpoena to hear judgment is necessary^ 
queer e, Byne v. Potter, 5 Ves. 305. 

1 9. Order for time on demurrer overruled. 

After demurrer overruled, order of course for a month to plead or answer. 
Griffith V. Wood, 1 Ves. & Beam. 541. 

20. Order for cause to stand over to add parties^ 

Cause ordered to stand over, to make persons, supposed to have an in- 
terest, parties, who afterwards, on the further hearing, appeared not to have 
any. Larnplugh v, Plebden, Dick. 78. 


21 . PuU 
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2L Putting off' came. 

1. PlfuntifF cannot put off the cause for defect of parties, without consent, 
or a special ground ; as, that he was not aware of the existence of such par- 
ties. Innes v. Jackson, 16 Ves. 356. 

2. If the office copies of the pleadings, or proofs necessary to be read for 
one party on hearing of a cause, be not signed by the proper officer, the 
cause must stand over, on payment of 5/. costs of the day’s attendance to 
the other party. Attorney-general v. Milward, 1 Cox, 4*37. - 

22. Certiorari cause. 

The course pursued when a certiorari cause is brought to hearing. Clif- 
ford V. Beeston, 1 Dick. 33. 

3. Rectifying minutes and decree. 

1. Decree pro confesso distinguished from decree nisi. 

Decree pro confesso distinguished from decree nisi. 2 Ves. & Beam. 186. 

2. Decree ex parte. 

A decree taken ex parte is taken at the peril of the party obtaining it ; 
and is the act not of the court, but of the party, conceiving what the judg- 
ment of the court would be if the other party had appeared. Carew v. 
Johnston, 2 Sch. & Lef. 300. 

3. Decree upon interlocutory order. 

Final decree cannot be made on an interlocutory order, without consent. 
Allen V. Bower, 3 B. C. C. 14*9. 

4*. Decree on default at hearing postponed. 

Defendant appears, and cause going off till a further day, when defendant 
makes default, there may be an absolute decree against him. Venemore v. 
Venemore, Dick. 93. 

5. Decree in a suit of interpleader on default at hearing. 

Decree in a suit of interpleader against a defendant who did not appear. 
Hodges V. Smith, 1 Cox, 357. 

6. Decree founded on collateral pleadings and proofs. 

1. A decree made between co-defendants upon evidence arising from 
pleadings and proofs between plaintiffs and defendants. Coury v. Caulfield, 
2B.&B. 255. 

2. A decree between co-defendants, founded on pleadings and proofs be- 
tween plaintiff and defendant, is regular. Chamley v. Lord Dunsany, 2 Sch. 
& Lef. 690. The court is bound to make such a decree, to avoid multipli- 
city of suits. Ibid. 

3. The answer of a co-defendant, not brought to hearing, read as evidence 
against his companion at the hearing. Dick. 24*. 

7. Decree for balance reported due to defendant on a hill to account. 

By a decree confirming the master’s report, a defendant declared entitled 
to a balance reported due to him with interest, though no ofter by the bill, 
praying an account, to pay it. Bodkin v. Clancy, 1 B. & B. 216. 

8. Decree establishing rights (f lord of manor. 

A decree for establishing the rights of the lord of the manor. Wentworth 
V. Prince, Dick. 154?. 

9. Decree for payment <f surplus of sale. 

It is error in a decree to direct the surplus-money after a sale, to be paid 
to a tenant for life. Lighiburne v. Swift, 1 B. & B. 212. 

10; Decree against trustees on default of the other defendants. 

Decree for execution of a trust to pay debts against the trustees : the 

H other 
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other defendant not appearing, upon process to sequestration. Downes v. 
Thomas, 7 Ves. 206. 

11. Form of decree in general. 

1. The old practice to insert in the decree a direction, that the master is 
to be armed with power to examine witnesses, which still prevails in the 
exchequer and other courts of equity, has been long disused in chancery* 
By the present course, the master may certify that a commission is neces- 
sary ; which then issues of course. Sanford v. Biddulph, 9 Ves. 36. 

2. The decrees in the exchequer always express that the master is to be 
armed with a commission to examine witnesses, and power to direct the 
same to the country ; as formerly in chancery, 3 Ves. 607. 

12. Form of decree dismissing bill for specie performance. 

The use of inserting in a decree, dismissing a bill for a specific execution, 
“ without prejudice to the plaintift's remedy at law,” is to prevent an unfa- 
vourable impression against the plaintiff on the trial at law. McNamara v. 
Arthur, 2 B. dr B. 353. 

13. Form of decree dismissing bill to perpetuate testimony. 

Where a bill to perpetuate testimony is dismissed, it is not necessary to 

state in the decree, that it is to be without prejudice to the perpetuating of 
the testimony. Mackrell v. Hunt, 2 Mad. 37. 

14*. Entry of evidence. 

Upon a decree, taken by default of the defendant at the hearing, the evi- 
dence is not to be entered as read. Stubbs v. , 10 Ves. 30. 

15. Interest. 

1. Unless interest be reserved by the decree, the court cannot give it; 
but the cause was re-heard merely to introduce a reservation of interest* 
Herle v. Greenbank, Dick. 370. 

2. Where the question of interest is not reserved by the decree, it cannot 
be given on petition ; the objeejt of a petition being only to carry on v/hat ia 
directed by the decree. Greuze v. Hunter, 2 Ves. 157* 

3. Whether interest can be claimed by petition, the decree containing no 
direction as to interest, queere. Bruere v. Pemberton, 12 Ves. 386. 

4. After tiie usual decree for an account, order or motion to pay into 
court the amount of the principal sums admitted to be due by examination 
upon interrogatories : not extended to interest. Wood v. Downes, 1 Ves,&: 
Beam. 49. 

5. According to the practice in Ireland, the master may compute interest 
on legacies, although the decree does not contain an express direction for 
the purpose. Birmingham v. Kir wan, 1 Sch. & Lef. 444. 447. 

6. Interest decreed under a general reservation of further directions. 
Sammes v. Rickman, 2 Ves. 36. 

16. Drawing up decree. 

1. Original decree not to be found; but, having been acted upon by 
reports, and recited in an order on further directions, was allowed to be 
drawn up from an office copy, and entered nunc pro tunc. Donne v. Lewis, 
lives. 601. 

2. A plaintiff is allowed the vacation of the term in wliich the decree is 
pronounced, and the following terra, to draw up the decree in, but not the 
vacation of the last term. And if he does not draw it up in that time, "the 
defendant may. Calvert v. Dignum, 4 Price, 133. 

3. Decree upon a bill taken confesso is to be pronounced by the court, 
not to be dra>yn up by the plamtifK Geary v. Sheridan, 8 Ves. 192. 

17. Varying minutes of decree before chief baron sitting alone. 

Motion to vary the minutes of a decree before the chief baron alone, 

must 
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must be made, not to the court of exchequer, but to the chief baron when 
sitting alone. 1 Dan. 135. 

18. Legal effect of decree. 

1. Equal to a judgment at law. 9 Ves. 125. 

2. A 6nal decree, upon a sum ascertained, is equal to a judgment ; but a 
mere decree for an account of the plaintiff’s demand, and of the personal 
estate come to the hands of the defendant, with a mere ilirection for pay- 
ment out of the result of that account, does not prevent the executor pray- 
ing a judgment.’ Perry v. Philips, 10 Ves. 34*. 

19. Who are hound hy a decree. 

1. Decree against a person, representing the inheritance, binding upon 
all remainders behind ; by analogy to the rule at law, that a ' recovery, in 
which a subsequent remainder-man is vouched, bars all remainders behind, 
without prejudice to those intermediate. 9 Ves. 64*. 

2. Decree against a tenant in tail shall bind a remainder- man. 1 Sch. & 
Lef. 4;07. But the remainder-man may appeal, or re-hear the cause. Ibid. 
409. 

3. A minor is bound by a decree. Lightburne v. Swift. 2 B. & B. 21 3. 

20. Who are not hound hy a decree. 

1. A decree always guards against the rights of persons, not parties to 
the suit ; for it gives relief on the terms that such persons be not prejudiced. 
1 B. & B. 447. 

2. Equity will not permit a decree to be made use of, to evict the interest 
of persons not parties to, and who were tacitly protected by, it. Foley v. 
Gough, 1 B.& B.448. 

3. Where a decree giving relief to a party, whose title was gone at law, 
directs the accounts on the rents reserved in hona Jide leases of tenants, not 
parties to the suit; the party relieved will be restrained from proceeding at 
law to evict the tenants ; they being tacitly protected by the decree ; and 
equity nut permitting a decree to work an injury to innocent persons, not 
parties to it. Shine v. Gough, 1 B. & B. 436. 

21. Amendment oj decree. 

1 . Enrolment of a decree amended. Eyles v. Ward, Dick. 58. 

2. An omission in a decree, if perfectly of course, supplied on motion. 
In this instance the common direction to examine all parties upon interrog- 
atories being omitted, an order was made, on motion, that the master should 
be at liberty to examine, &c. Wallis v. Thomas, 7 Ves. 292. 

3. An omission in a decree, if perfectly of course, supplied on motion ; 
viz. in the usual decree upon a creditor s bill against executors the direction 
for an account of the personal estate. Pickard v. Mattheson, 7 Ves. 293. 

• 4. Order on motion, with consent, to rectify a clear mistake in a decree. 
Newhouse v. Mitford, 12 Ves. 456. 

5. Order on motion, with consent, to rectify a clear mistake in a decree. 
It must be a separate, supplemental order. Lane v. Hobbs, 12 Ves. 458. 

6. After enrolment of a decree, errors appearing on the face of schedules 
permitted to be corrected upon motion, without a bill of review ; but the 
court will not permit an affidavit producing a new fact to be used for that 
purpose. Weston v. Haggerston, Cooper, 134. 

7. A mistake being made in a decree, by mis-naming the defendants, and 
the accountant-general having in consequence entered an account in wrong 
names, an order was made that the register should alter the decree, and 
that the accountant-general should also alter the account in his books. 
Hawker v. Duncombe, 2 Mad. 391. 

8. Point argued by leave of the court, on motion to vary minutes. Perry 
V. Philips, rVes. 251. 


9. No 
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9. No addition to or alteration in a decree by motion or petition. 13 Ves. 
394. 


IX. J0coceet»mgis upon interlocutorp tiermg. 

1. General mode of proceeding in master’s office under decree. 

1. General rules. 

On the hearing of the cause an inquiry will not be directed before the 
master unless a ground for it is laid in the pleadings. Holloway v. Millard, 

1 Mad. 414. " 

2. Reference of the question of intention. 

Question of intention to be determined by the court ; but not proper for 
the master. Pitt v. Lord Camelford, 1 Ves. 83. 

3. To ascertain a child'^s existence. 

Devisee of stock for life, with absolute power of appointment, if no 
children ; referred to the master for inquiry about a child, upon the grounds 
for suspicion. Sculthorp v. Burgess, 1 Ves. 91. 

4. To ascertain the existence of a debt. 

A plaintiff praying an assignment of a bond alleged to havQ been satisfied 
by the payment of the sum due upon it, from the defendant, by the testator 
in his life-time, on account of the defendant, referred to the deputy-re- 
membrancer, to ascertain the facts of the debt having been satisfied — on 
whose account — and whether it was a specialty, or due on the bond. Such 
an assignment not being available, the court would direct (if the}^ relieved 
the plaintiff) that the obligees shall permit their names to be used by the 
plaintiff in putting it in suit. Jackson v. Radford, 4 Price, 274. 

5. Affidavit in support of creditors claim. 

Reason of the practice in the master's office of receiving the party's 
affidavit in support of his claim, as a creditor, that he must give that assur- 
ance that the debt is due ; but if it is contested, no attention is given to the 
affidavit. Fladong v. Winter, 19 Ves. 196. 

6. Investing money in the funds. 

The court, in laying out money in the funds, does not attend to the dif- 
ference in the price of stock. 7 Ves. 551. 

7. Decree for money to be laid out in land. 

Where money is to be laid out in purchases, a separate application must 
be made to court upon each purchase. Harrington v. Flemming, 1 B. C. C. 
74, 

8. Proceeding de die in diem xvithout an order, 

1. The master may proceed de die in diem without an order. Sturdy v. 
Linghavn, 5 Ves. 423. 

2. The practice settled that there should be an order for the master to 
proceed de die in diem. Such order not imperative on the master, but sub- 
ject to his discretion. Purcell v. McNamara, 11 Ves. 362. 

9. Of changing the master. 

Reference removed from one master to another, on the allegation of 
counsel, that he found the former in such a state, from his advanced age 
and infirmity, that it was not proper to go into the business before him. 
Anon. 9 Ves. 341. 

2. Accounting before the master. , 

Of making rests. 

On a decree against a mortgagee in possession to account^ rests cannot be 

made 
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jnade by the magter, unless directed by the decree. Webber v. Hunt, 
1 Mad. i 3. 

^ 3. Sales before the master. 

1. Preliminaries to. 

Lands not to be set up to sale under a decree, until a true state of the 
title, with counsefs opinion thereon, be produced ; the title-deed deposited 
with the master, &c. 2 Sch. & Lef. 738. 

2. Sale decreed — under a will. 

Where an estate is devised, charged for the payment of debts, the court 
will order a.sale, although the heir be abroad, and the devisee insane. Wil- 
liams V. Whiiiyates, 2 B. C. C. 399- 

3. Sale decreed — of real estate provisionally. 

Sale of real estate decreed provisionally, without waiting the account of 
the personal estate, previously applicable. 12 Ves. 105. 

4. Sale decreed — to satisfy incumbrances. 

Sale of a plantation at St. Christopher's decreed for satisfaction of money 
charged on it. Gascoine Douglas, Dick. 431. 

5. Sale decreed — to satisfy judgments. 

Sale of a moiety of a debtor’s real estate decreed for satisfaction of a 
judgment, and costs. Rowe v. Bant, Dick. 150. 

6. Sale decreed — excess in. 

Where a will directs, and a decree orders a sale of lands, or so much 
thereof as shall be necessary to pay incumbrances, and the master, by con- 
sent of the parties interested, sells the whole, it is no objection on the part 
of the purchaser that more is sold than will pay the incumbrances. Lut- 
wych V. Winford, 2 B. C. C. 248. 

7* Bidders — sham. 

Solicitor on behalf of sham-bidders, obtained an order to open the bid- 
ding ; on the report of their being the best bidders, and their not proceed- 
ing, the solicitor was declared to stand as the best bidder, at the price at 
which he opened the bidding. Molesworth v. Opie, Dick. 289. 

8. Bidders ^lunatic. 

Estate sold before the master for payment of debts, and A. reported the 
best bidder. Before the report was confirmed, it was discovered that A. 
was insane at the time of the bidding. It was moved on behalf of all the 
parlies in the cause, that B« the next best bidder, might be reported the 
purchaser at the sum bidden by him, and B. consented; but the court 
thought that this was irregular, and directed the estate to be re-sold gene- 
rally. Blackboard v. Lindigren, 1 Cox, 205. 

9. Bidders — mortgagee. 

Mortgagee of a bankrupt’s estate allowed on petition to bid for the same, 
on a sale of the mortgaged estate. Ex parte Marsh, 1 Mad. 148. 

10. Opening biddings — from inadequacy of price. 

Bidding opened where a considerable advantage olFered, and the estate 
ordered to be sold in one lot. Watts v. Martin, 4 B. C. C. 1 13. 

11. Opening biddings — upon advance offered. 

1. Biddings opened. Tait v. Lord Northwick, 5 Ves. 655. 

2. Biddings opened on advancing 100/. on 800/., and 200/. on 1,200/. 
Anon. 2 Ves. 487. 

S. Biddings opened after the report confirmed, simply upon advance of , 
61/. on SOS/.; 35/. not sufl|cient. Chetham v. Grugeon, 5 Ves. 86. 


4. Bid- 
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4'. Biddings opened on advance of 200^. upon 3,200?.; but 100?* was held 
too little. Anon. 5 Ves. 148. 

5. Bidding opened on advance of 50?- on 380/. paying the expence ; 10?. 
per cenU not sufficient on a small sum. Upton v. Lord Ferrers, 4 Ves.TOO. 

6. The rule, that an advance of 10?. •per cent, entitles the party to open 
biddings, not to prevail in future. Andrews v. Emerson, 7 Ves. 420. 

7. Mo rule, fixing the advance on opening biddings at 10/. per cent,\ 
more or less will be required according to circumstances. ^Vhlte v. 
Wilson, 15 Ves. 151. 

8. In a creditor’s suit bidding opened upon an advance of 500/. upon 
10,000/. paying the advance into court, and the expences of tlie discharged 
purchaser. Brooks v. Snaith, 3 Ves. & Beam. 144. 

9. General rule not to open biddings after confirmation of the report, 
upon negligence, surprise, the circumstances of the estate, &c. ; without 
something unconscientious on the part of the purchaser. White v. Wilson, 
14 Ves. 151. 

10. Increase of price offered is not alone a reason to open biddings after 
the report confirmed. Boyer v. Blackwell, 3 Anst. 656. 

11. Biddings not opened after confirmation of the report, unless fraud in 
the purchaser ; or fraudulent negligence in another person, as the agent ; of 
which it would be against conscience that the purchaser should take advan- 
tage ; or, unless some particular principle arises out of the character of the 
purchaser, as connected with the ownership of the estate, or some trust or 
confidence, or his conduct in obtaining the report. Morice v. Bishop of 
Durham, 11 Ves. 57. 

12. Biddings opened after confirmation of the report on^circumstances ; as, 
where the owner of the estate, who joined in the motion, was in prison at 
the time of the confirmation, and a fourth of the original price was offered 
in advance ; but a deposit of the whole advance was required. Increase of 
price alone will not do ; but when large it is a strong auxiliary circumstance. 
Watson V. Birch, 2 Ves. 51. 

13. On opening biddings, the court, in the reference of costs of the pur- 
chaser, will not give a particular direction for a specific expence. Anon. 

2 Ves. 286. 

12. Opening biddings — by one present at the sale, 

A person present at a sale is not permitted to open biddings. M^Cullock 
V. Cotbach, 3 Mad. 314. The contrary was held in Rigby v. McNamara, 
6 Ves. 117. 

13. Opening biddings — as to one or all the lots of a purchase. 

Where one person is reported purchaser of several lots before the master, 
if the biddings are opened as to one of the lots, he shall have an option to 
open them as to all, comme semhle. Boyer v. Blackwell, 3 Anst. 656. 

14. Opening biddings — ajler confirmation of report. 

1. Upon a sale in this court, the bidding may be opened, even a second 
time, when the report of the purchaser has not been confirmed ; but shall 
not be opened at all if the report has been confirmed. Scott v. Nesbit, 

3 B.C.C. 475. 

2. After a sale, and the master’s report confirmed, the bidding shall not 
be opened but on special circumstances ; mere increase of price is not suf- 
ficient for this purpose ; but that, together with the person principally in- 
terested being a prisoner for debt at the time of sale, is sufficient. Watson 
V. Birch, 4 B. C. C. 172. 

3. Fraud is an exception to the general rule not to open biddings after 
confirmation of the report. 2 Ves. 55. 

4. Biddings are opened for benefit of the suitor and estate ,* not of 

the 
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the purchase?; as where he was too late, and the overbidding is small. 
Anon. 1 Ves. 453. 

5. Biddings opened upon a second application by the same person ; the 
purchaser not appearing upon notice. Preston v. Barker, 16 Ves. 140. 

15. Opening biddings — deposit thereon^ 

1* Upon opening biddings the court refused to dispense with a deposit, or 
to order a trifling one, upon particular circumstances. Anon. 6 Ves. 518. 

2. The deposit made upon opening a bidding is considered as part of tlie 
purchase -money paid, although on the event of the depositor not being 
reported the best bidder, it must be returned to liim, and therefore where 
the deposit is laid out in the public funds, which rise between the time of 
die deposit and the purchase being completed, the estate will have the bene- 
fit of the rise. Ambrose v. Ambrose, 1 Cox, 194. 

16. Of com'pelling the 'purchaser to complete^ or discharging him from ^ his 

purchase, 

1. Motion, that a person reported best purchaser should complete his 
purchase by a certain day, refused ; the report not being absolutely confirmed. 
Anon. 2 Ves. 335. 

2. One reported the highest bidder before the master M*as compelled to 
complete his purchase. Cunningham v. Williams, 2 Anst. 344. 

3. Purchaser discharged on motion, upon affidavit of imprisonment for 
debt and insolvency. Ilodder v. Ruffin, 1 Ves. & Beam. 514. 

17. Tur chase-money — io H)hom paid. 

In sales under a decree, it is irregular to pay the purclmse-money to the 
party ; it ought to be paid into court. Bennett v. Harnil, 2 Sch. & 
Lef. 581. 

18. Purchase-money — payment of before taking possession or conx:eyancc. 

Motion against purchasers in the master’s office, to jiay in their purchase- 
nioncy, refused ; the estate sold being copyhold, limited for life, and then in 
remainder; and the remainder-man being abroad, he not having surrendered. 
Noel V. Weston, Cooper, 138. 

19. Purchase-money — payinent of by one antecedently in possession. 

Motion by one tenant in common who had agreed to sell to the other, that 
the latter should pay his purchase-money into court, refused, where such 
purchaser had been before and at the time of the purchase in possession of 
the whole, with the approbation of the other tenant in common. Freebody 
V. Perry, Cooper, 91. 

20. Purchase-money — payment of joint-purchaser $ proportion. 

Where two persons jointly purchased a lot sold under the decree, the 
court would not permit one of them to pay into court his proportion of the 
purchase-money. Darkin v. Marye, 1 Anst. 22. 

21. Purchase-money — disposition of on adverse claim made. 

In a suit for the payment of creditors, the real estates of the testator 
were ordered to be sold. A. being reported the purchaser of’ one of the 
estates for 14,800/., entered into possession and accepted the title, and pro- 
per conveyances were executed. On application by the creditors to have 
the purchase- money paid out, the purchaser stated that the tenants of the 
estate had been served with a writ of right at the suit of a person who claimed 
the whole estate under an adverse title. But the court thought that the pur- 
chaser having accepted the title, &c. could not now prevent the money 
being paid out of court, and ordered accordingly. Thomas v. Powell, 
2 Cox, 394. 
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22. Mode of computmg value of premises. 

As to the mode of computing the value of premises in the master's office* 
See Pinnell v. Hallet, 2 Ves. & Beam. 277. 

23. Invalidating of 

1. An estate being sold before a master when the purposes of the decree 
did not require it, the sale shall be set aside, although the reports of the 
several purchasers were confirmed ; but the purchasers must be fully reim- 
bursed all their expences out of pocket. Qutsre, whether inadequacy of 
price alone is a sufficient ground to set aside such a purchase. Prideaux v. 
Prideaux, 1 Cox, 34'. 

2. A sale under a decree, all necessary parties being before the court, not 
set aside after a lapse of time, though the surplus of the purchase-money was 
directed to be paid to the tenant for life ; there being no surplus, and the sale 
appearing to be properly conducted. Lightburne v. Swift, 2 B.& B.207. 

24*. Appointment by purchaser of cleric in court. 

Court will not make purchaser appoint a clerk in court : which is only 
necessary where the party is to appear. Child v. Abingdon, 1 Ves. 94. 

4. Master’s report, and exceptions thereto. 

1. Of anticipating the opinion (f the court respecting its form, 

A motion cannot be made for the opinion of the court, to obviatp difficul- 
ties of the master as to the form of his report. Agar v. Gurney, 2 Mad. 389. 

2. Annexation of schedules to report* 

Schedules of accounts referred to in the master's report, must be an- 
nexed to and filed with the report, and not entered in a book, and kept 
in the master’s office, as was attempted in this case. Smith v. Smith, 
Dick. 789. 

3. Form of a report touching an uncertain surplus to be distributed. 

Where a surplus to be distributed is an uncertain sum, the master ought to 
report the shares in aliquot parts, not in money. Attorney -general v. Haber- 
dashers’ Company, 1 Ves. 295. 

4. Separate reports. 

Motion for separate report, and proceedings de die in diem. 1 Ves. 72. 

5. Precedence of separate over the general report. 

The exchequer will not direct the deputy remembrancer to proceed to 
make a general report until the previous orders for separate reports are re- 
gularly disposed of, although he have before him a full state facts. Lewes 
V. Morgan, 3 Price, 175. 

6. Amendment of report. 

A mistake of a report made in 1772, and enrolled, ordered to be amended, 
and the docc^etting of the enrolment, to be altered accordingly. Yow v. 
Townsend. Dick. 59. 

7. Admission of evidence after closing report. 

Evidence not to be received by the master, after he has settled his report. 
Thompson v. Lambe, 7 Ves. 587. 

8. Service of order nisi to confirm report. 

After final report of costs, &c. nothing remaining but application of the 
fund, ordered that service on the clerks in court of the defendant should 
be good service, in order to confirm the report, on motion and affidavit 
that some lived in the East and West Indies, and others in different parts of 
this country, though there were only five defendants. Jackson v. Anon. 

2 Ves. 417. 

VoL. Vfll. 
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9. Cause against confirming report^ filing exceptions^ and making deposit* 

After an order for confirming the report nish filing exceptions, and making 
the deposit with the register, are no cause to prevent that order being made 
absolute, unless an order for setting down the exceptions to be argued is ob- 
^ined ; which may be done either by the plaintiff or defendant. The order 
confirming the report was discharged on payment of costs. Gilbart v. Moss, 
4-Ves.617. 

10, Reviewing report^ after confirmation, 

1. Reference to the master to review his report, though it had been con- 
firmed. Turner v. Turner, Dick. 313. 

2. The master ordered to review his report after confirmation. Rx parte 
Turner, Swanst. 157. 

11. Report relative to infant trustees. 

Exceptions do not lie to reports relative to infants, being trustees within the 
statute of 7 Ann. They must be objected to by the petition. Ex parte Burton, 
Dick. 395. 

12. Report approving of draft of conveyance directed. 

Master directed to make his report of his approving the draft of a convey- 
ance. Lloyd V. Griffith, Dick. 103. 

13. Touching trustees approved of by him. 

The report of the master concerning trustees approved of by him, does 
not require confirmation. Latimer v. Clare, 1 Anst.57. 

14. Motion anticipating his certificate. 

As to the practice of moving upon the certificate of the master, that 
no examination is put in, or of the six-clerk, that there has been no pro- 
ceeding, &c. before the certificate actually granted, and whether notice 
should be given by the master before he grants it, queere. Wills v. Pugh, 
10 Ves. 402. 

15, Whether a certificate countervails a report. 

No certificate by a master as by accountant-general; but there must 
be a report, in order to take notice of any thing in the master’s office. 

1 Ves. 70. 

16. Preliminaries to exceptions* 

It is of course to except to a report, that an examination or deposition is 
impertinent, without previously taking objections, as the master does not 
deliver a draft of such reports. Price v. Shaw, Dick. 732. 

17. Deposit, 

1. Where the exceptant prevails in any of the exceptions, he is entitled 
to the deposit. Parker v. Prout, 4 B.C. C. 1. ; sed vide Dawson v. Bush, 

2 Mad. 184. 

2. When several exceptions are taken to an answer, and the master re- 
ports the answer sufficient, and one general exception is taken to his report, 
and some of the exceptions to the answer are allowed, some not, and others 
waived, the court, in its discretion, may order the deposit to be divided. 
Dawson v. Busk, 2 Mad. 184. 

18. Reviewing report ^ to found exceptions* 

Reference to the master to review his report in order to give liberty to 
take objections for the purpose of grounding exceptions. Vmlence v. Wel- 
don, Dick. 290. 

19. Exceptions to report* cf ter passing over draft. 

Though no objections were taken to the draft of a report, and it was con- 
firmed ; 
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finned ; plaintiff permitted to take exceptions to the report as if he had ob« 
jected to the draft. Allen v. Allen, Dick. 362. 

20. Time of excepting to report. 

1. Defendant permitted to take exceptions to a report after confirmation, 
without having taken objections. Ex parte Turner. 

2. Exceptions allowed to be taken to a report, though no objections wbre 
made before the 'Inaster while the report was in draft, and the report con- 
firmed nisi; a special case being made. Pennington v. Lord Muncaster, 

1 Mad. 555. 

3. Exceptions permitted, with reference to one object of inquiry, after 
exceptions to the same report with reference to another subject, allowed or 
overruled on argument. Ex parte Turner, Swanst. 160. 

4. A party who means to object to the report of the deputy remembrancer 
must state his objections in a reasonable time, before the time fixed for 
signing the report. Anon. 1 Anst. 277. 

5. Exceptions to a report for impertinence, may be taken after an order 
to expunge, until that order has been acted upon. Not necessary to take 
objections before the master previous to excepting to a report of imper- 
tinence. Under the circumstances of the case, the defendant was at liberty 
to take a general exception, without setting out the particulars in which he 
alleged the report to be erroneous. Norway v. Rowe, 1 Mer. 135. 

21. Filing exceptions nunc pro tunc. 

Exceptions, under the circumstances, allowed to be taken nunc pro tunc^ 
to the master’s report of insufficiency of answer, though after such a report 
a plea and further answer were put in and plea overruled. Noel v. Ward, 
I Mad. 339. 

22. Form of excepting. 

1. Where an exception is taken to a master’s report, including several 
distinct matters, and the report appears right in any one instance, the ex- 
ception must be overruled. Hodges v. Salomons, 1 Cox, 249. 

2. Order to refer back to the master an examination, under the direction 
in a decree for examination of the parties, to see whether it w^as sufficient. 
Exception to the report, and in the general terms, that the master had re- 
ported the examination sufficient, whereas he ought to have reported it in- 
sufficient, is regular ; but not to be encouraged ; and therefore being over- 
ruled, costs beyond the deposit were given. Purcell v. McNamara, 12 Ves. 
166. Vide infra (3). 

23. Setting doixn exceptions. 

1. The bare filing of exceptions to a report, and not setting them down to 
be argued, is not cause against confirming the report. Hall v. Mulliner, 
Dick. 604. ; Abel v. Nodes, Ibid. 730. 

2. Filing exceptions without setting them down to be argued, is no cause 
against confirming a report. Abel v.. Nodes, 2 Cox, 169. 

3. Exceptions ought to be set down before the lord chancellor ; but on 
special reasons may be transferred to the master of the rolls. Frctwell v. 
Kay, Dick. 605. 

24. Taking exceptions off the file. 

Exceptions to a report may be taken olF the file, if filed after the report 
has been confirmed absolute. Sterling v. Thompson, Cooper, 271. 

25. Exception as too general. (Vide supra, 22. 2.) 

1. Exceptions to report for not stating the bill to be impertinent, without 
specifying in what particulars, allowed. Mackworth v. Briggs, Dick. 81 . 

2. The master in reporting an examination impertinent, must speciiy in 
what particulars. Anon. 3 Mad. 246. 

S 2 
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26« Exception^ as stating circumstances instead of conclusions. 

Upon a reference to the master as to the fact of a personas death, the re- 
port only stating the circumstances, viz. absence abroad fourteen years with- 
out any account of him, but not drawing the conclusion, it was referred back 
to the master to state whether he was dead at the time when administration 
was granted ; especially as two years more had elapsed since the report. Lee 
V. Willcock, 6 Ves. 605. 

27- Exception to report in favour of title from vount tf parties to suit* 

Bill by devisees in trust, to sell for specific performance of an agreement 
to purchase ; that the heir of the devisor is not a party to the suit, is not 
matter of exception to the report in favour of the title. 3 Ves. 234*. 

28. Exception to atvard of referee under a decree. 

Exceptions will lie to an award of a referee under a decree if only ad com- 
putandum; but not if to all mp-tters in difference. Woodbridge v. Hilton, 
Dick. 640. 

29. Exception to certificate of opinion. 

Exceptions do not lie to the master’s report certifying his opinion. Neal 
V. Billing, Dick. 93. ; Hamlyn v. Lee, Ibid. 94. 

30. Exception to report for costs. 

Exceptions will not lie to a master’s report for costs only, but it must be 
by petition. Pitt v. Mackreth, 3 B. C. C. 321. 

31. Exception to report for maintenance. 

Exceptions will not lie to a master’s report for maintenance ; and a title 
being set up against the infant must be established elsewhere. Nicholls ex 
partCy 1 B. C. C. 577. 

32. Exception to report relative to suit bp prochein amy, 

A master’s report on a reference to inquire whether a suit instituted in the 
name of an infant by a prochein amp ivas necessary, is not a subject for ex- 
ceptions ; but any objection to it must be made on the motion to confirm the 
report. Whitaker v. Marlar, 1 Cox, 285. 

S3. Exception to certificate of settlement of interrogatories. 

Exceptions do not lie to a master’s certificate of his having settled interro- 
gatories. Stanyford v. Tudor, Dick. 548. 

34. Miscellaneous, 

The master by his report stated that he had not allowed a discharge to the 
execution for want of evidence, but had received a claim. The report was 
excepted to; and it was admitted that the evidence before the master did 
not warrant the claim, but that additional evidence clearly established it. 
Held, that to support the exception, it must be shown that the master ought 
to have allowed the discharge on the evidence before him ; and that if the 
master refused to act upon the additional evidence, a distinct motion should 
be made for a direction that he should receive it. Ridifer v. O’Brien, 
3 Mad. 43. 

5. Issue and special case. 

1. General rules as to granting an issue, 

1. Right of this court to be exercised very tenderly, of jurisdiction de- 
ciding upon facts without an issue. 9 Ves. 168. 

2. Where there is contradictory evidence raising a doubt, or witnesses are 
discredited after the case proved, an issue or inquiry, will be directed ; but 
not where a party fails to establish his case. I B. & B. 283. 550. 

3. A defendant not entitled to an isi^e, or inquiry to establish a case, re- 
lied on his answer, but omitted in proof. Savage v. Carroll, 1 B. & B. 548. 

2. Issue 
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2. Issue token granted — to try the genuineness of papers. 

Issue to try if certain papers were forged : on being found so, they were 
cancelled in court, and kept by the master. Kemp v. Mackarel, Dick. 267. 

3. Issue when granted — to try the validity of a will. 

1. A will never set aside without an issue, devisavit vel non. 11 Ves. 53. 

2. Bill by an heir at law, for an issue to try the validity of a will made in 
England, dismissed, partly on the ground of his acquiescence both in the 
ecclesiastical court, and upon a bill to perpetuate testimony, but prin- 
cipally because the lands lay in Pennsylvania. Pike v. Hoare, 2 Eden, 182. ; 
Amb. 428. 

4. Issue when granted— to try testators title. 

Bill by devisees, praying a conveyance, upon the ground of an alleged 
equitable title in the testator, originating in an agreement denied by the 
answer, but supported by evidence of ownership, such as the receipt of 
rents, and profits, &c. Issue directed to try whether the testator was at his 
death beneficially entitled. Burkett v. Randall, 3 Mer. 446. 

5. Issue when granted — to try the amount of a legacy. 

Upon a question as to the amount of a legacy, from a doubt as to a figure, 
an issue was directed, instead of a reference to the master. Norman, v. Mor- 
rell, 4 Ves. 796. 

6. Issue when granted — upon the question as to residue between executor and 

next of kin. 

No instance of an issue upon the question between executor and next of 
kin as to the residue. 14 Ves. 323. 

7. Issue when granted — to tn/ the question of heirship. 

The form of an issue to try who were the co-heirs of the late Duke of 
Bucks. Legard v. Sheffield, Dick. 87. 

8. Issue when granted — to try the existence of an illegal agreement. 

Issue directed to try whether an agreement to carry on an illegal game, 

and a contribution for that purpose, had been made or not. Nash v. Ash, 
1 Eden, 378. 

9. Issue when granted — to try the competency of a witness examined. 

It becoming suspicious that a witness who had been examined, was in- 
terested, and issue was directed to try the fact. Stokes v. M‘KeraI, 
3 B. C. C. 228. 

10. Issue when granted — to assess damages for breach of covenant to settle 

estate. 

To settle a particular estate, the breach is matter of damage, and an issue 
shall be granted to try what the damage is. Wade v. Paget, 1 B; C. C. 363. 

11. Mode of obtaining an issue. 

1. The court will not direct an issue on motion. Anon. 2. Anst. 480. 

Contra^ the Attorney-general v. Lane, Ibid. 589. • 

2. A trial at law, directed by consent to try the right of stopping up or 
obstructing lights, and a view to be had to see if the new buildings are on 
old foundations. Attorney-general v. Bentham^ Dick. 277. 

12. Order for issue msi or absolute. 

Defendant having made default at the heai*ing, order directing an issue 
must be an order nisi in the first instance. Peacock v. M‘Kericher, Dick. 
434. 

13. Time of obtaining an issue. 

Issue, whether an instruiuent was obtained by fraud, &c. not directed on 

S 3 motion 
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motion after answer, as where the decree depends upon a simple fact, viz. 
legitimacy or competency, according to the present practice to refer a title 
on motion. Fullagar v. Clark, 18 Ves. jun. 481. 

14. Who is to be the plaintiff' in an issue. 

The party who has to sustain the affirmative, is to be plaintiff in an issue, 
and, as such, has the choice of the court in which it is to be tried. Ex parte 
Malkin, 2 Rose, 27* 

15. Form of an issue to try •vaho were the co^^heirs of B, 

The form of an issue to try who were the co-heirs of the late Duke of 
Bucks. Legard V. Sheffield, Dick. 87* 

16. Trial (f issue at bar. 

Trial of issue at bar of king’s bench, ordered on terms. Hite v. Salter, 
Dick. 495. 

17. Evidence on an iss?je regulated, 

1. In directing an issue, the court will not order tlie examination of per- 
sons at the trial who, by the rules of the courts of law, could not be examined 
without such order, except sometimes in cases where the facts in dispute rest 
cwily on the knowledge of the plaintiff and defendant. Ex parte Dister, in rc 
Thomson, 1 Buck. 234. 

2. On an issue from chancery, original answer not sent down to the trial, 
whether between same parties or not, till after refusal of the office-copy as 
evidence. Anon. 1 Ves. 152. 

3. It has never been laid down as a rule, that a will cannot be proved 
without examining all the witnesses, though the practice has been to examine 
all. Powel V. Cleaver, 2 B. C. C. 499. 

4. On the trial of an issue devisavit vcl wo«, directed by this court, all 
the witnesses to the will should be examined. Bootle v. Blundell, Cooper, 
136. 

5. In proving the execution of a devise, actual signature by the devisor 
in the presence of the three subscribing witnesses, not required, if he de- 
clares it to be his will before those who did not see him sign ; and separate 
attestations sufficient. Westbeech v. Kennedy, 1 Ves. & Beam. 362. 

18. Flew trial — from misdirection of the judge. 

Where an occupier of lands is plaintiff in an issue directed by tlie exche- 
quer to try a modus, and proves on the trial that the defendant (the vicar) 
and his predecessors have not received tithe of hay within a certain town- 
ship, either in kind, or mb modo, within living mf'.mory ; and that the vicar 
and his predecessors have been in possession of a piece of meadow within 
the same township, laid in some of the terriers produced to have been given 
in lieu of tithe hay ; and no evidence is adduced to rebut such a case on the 
part of the defendant ; if the jury find for the defendant, under the direction 
of the judge, “ that they must be satisfied from the evidence, that the de- 
fendant and his predecessors have held the meadow, in lieu of tithes, from 
before the commencement of legal memory,’’ it is not ground for a new trial. 
Adams v. Evans, 4 Price, 14. 

19. Neiv trml — from rejecting material evidence, 

1 . Discretion to refuse a new trial of an issue, if justice has been dpne 
upon the whole ; though some evidence may have been improperly rejected 
at law. 11 Ves. 51. 

2. The improper rejection of written evidence no ground for granting a 
new trial of an issue ; the court being satisfied with the verdict upon all 
the evidence, including that rejected. Hampson v. Hampson, 3 Ves. & 
Beam. 41 . 

3. After two trials at bar in favour of the claim of the warden and minor 

canons 
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canons of St. Paul’s, to tithes at 2s. 9d. under the decree, and act of pUrlia- 
nleni S7^•8•, upon an issue, whether any, and what less sum had been 
paid, a new trial was refused ; though evidence was rejected that ought to 
nave been received, material ; this being in the discretion of the court, for 
its information; and all the evidence, though proving that less than 2^. 9^. 
had been paid, not showing any certain payment in lieu of tithes. Whether 
the issue ought to have been directed in the cross-cause, queere^ first, as 
being upon the bill of mere lessees, not owners : secondly, as tending to 
proof of a payment, different from that relied upon by their answer, and the 
establishment of which was prayed by their bill. Warden and Minor Canons 
of St. Paul’s v. Morris, 9 Ves. 155. 

20. New trial — to adduce new evidence. 

1. After verdict on issue directed, new trial, on account # having further 
evidence to produce, refused ; there being no fraud or surprise, but tlie 
evidence having been kept back by the party applying ; though court much 
dissatisfied with the verdict. Standen v. Edwards, 1 Ves. 134. 

2. H. employed B. as his bailiff, and gave him a general authority to ac- 
cept bills for him. B. accepted several bills without the knowledge of H., 
and discounted them at H.’s bankers, and applied the money to his own 
use ; and then died. The bankers afterwards obtained a bond from H. for 
the balance of his account with them, including the several bills so accepted 
by B. On a bill filed to set aside this bond, as improperly obtained from 
H., the court directed the bankers to sue the plaintiff at law upon these bills. 
The bankers selected some of these bills, on which they brought their ac- 
tions, and which were just sufRcient to cover their demand ; but on the trial 
there appeared a receipt endorsed on one of them, and the jury, for that 
reason, gave a verdict against the bankers on that l)ill, and for them on all 
the rest. There was no application for a new trial ; but when the cause was 
set down again, the bankers applied for an opportunity of proving their de- 
mand on some other of the bills. But the court thought that the remedy, if 
any, must be by motion or petition for a new trial ; but that, under the cir- 
cumstances of this case, the court would not be inclined to give any assist- 
ance to the bankers towards rectifying the consequence of their own inad- 
vertence. Holworthy v. Mortlpck, 1 Cox, 141. 

21. New trial — after perpetual injunction. 

Will set aside after two verdicts in its favour, and a perpetual injunction 
granted against the heir at law, on discovery of fresh evidence, on w'hich 
another trial was directed, and a verdict found against it. Attorney-general 
v. Montgomery, Dick, 74. ^ 

22. New trial — in case of bankruptcy. 

A new trial granted of an issue, to try whether a bankrupt had committed 
an act of bankruptcy at a given time, founded on a general assignment of 
his effects, when not indebted, and in full credit. Hassel v. Simpson, 
Dick. 583. 

23. New trial — where inheritance will be bound. 

New trials granted in issues directed to try the right of the soil, though 
the judge certified in ^favour of the verdict ; as there was no precedent of a 
decree, where the inheritance would be bound, being made upon one ver- 
dict only. Lord Darlington v. Bowes, 1 Eden, 270. 

24. New trial —terms of. 

1. New trial granted on payment of the costs of the former. Birt v. Pitt, 
Dick. 87. 

2. Two new trials of an issue devisavit vel non, granted at the instance 
of the heir at law, upon terms. Blount v. Swjnnerton, Dick. 500. 

S 4 
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3. A new trial of an issue devisavit vel non; the heir at law paying the 
costs of the former trial. Mountain v; Bennet, Dick. 688. 

25. Neo) trial — ajler trial at bar. 

1. No doubt of the right of this court to grant a new trial after a trial at 
bar. Principle, that the conscience of the court must be satisfied. 
9Ves. 165. 

2. New trials after trials at bar granted here, when the courts of law 
would not grant them. Ibid. 169. 

26. Nev) trial — third trial. 

1. There is no question of civil right, that in ordinary course of the juris- 
diction of this country may not go through three inquiries. 4* Ves. 207. 

2. Verdict against verdict ; a new trial denied. Bradley v. Hind, Dick. 20. 

3. New trial refused, after two verdicts against deeds and a will for fraud. 
Bates V. Graves, 2 Ves. 287. 

27. Neijo trial — fourth trial. 

\ Three trials frequent ; and a fourth has been granted. 4* Ves. 206. 

2. Two wills, originally duplicates, but one altered and cancelled ; and a 
codicil without date. After three verdicts for the devisee, the lord chan- 
cellor, being satisfied with the result of the third trial, refused a fourth. 
Pemberton v. Pemberton, 13 Ves. 290. 

28. Nexo trial — J^'th trial. 

After three ejectments tried in Ireland, an issue was directed out of chan- 
cery between the same parties upon the same point. A new trial was after- 
wards granted upon appeal to the house of lords ; and after that another 
ejectment was tried. Lord Sherborne v. Naper, 4* Ves. 206. 

29. Next) trial — application for^ to x\)hat court made. 

1. When the court of chancery directs an action to be tried at law, though 
it is with special directions, as that the bankruptcy of the defendant shall 
not be pleaded in bar, and that the parties shall be examined upon oath, the 
application for a new trial must be to the court of law ; but it is otherwise 
with an issue. Ex parte Kensington, Cooper, 96. 

2. In an issue, and in an action directed by the court, the practice varies. 
In the first, the motion for a new trial must be made to the court directing 
it; in the second, to that in which it is tried. Nor is this rule affected by 
any special provisions by which the direction of the action is accompanied. 
Carstairs v. Stein, 2 Rose, 178. 

^3. When a bill is retained, with liberty for the plaintifl' to bring an action 
to establish his right, and there is a verdict against him, it not being to satisfy 
the conscience of the court, the party must apply to the court where it was 
tried, for a new trial. Fowkes v. Chadd, Dick. 576. 

4. Issue directed at the rolls : R motion fpr a new trial may be made be- 
fore the lord chancellor. Pemberton v. Pemberton, 11 Ves. 50. 

5. When a motion for a new trial has been refused at the rolls, upon an 
issue directed by his honour ; the lord chancellor will not, by way of appeal, 
entertain a similar application. Bourice v. Rothwell, 2 B. & B. 56. 

30. Summary of proceeding in case of an issue. 

Summary of the usual proceedings, on the direction of issues out of this 
court, to be tried at law, and on the return Xh^ postea. Askew v. Green- 
how, 2 Price, 314. 

31. SpecUdease. 

\ . His honour sitting for lord chancellor^ may direct a case to the court 
of king’s bench, though not when sitting at Uie rolls. Horton v. Whitaker, 

2 B. C. C. 88. 
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2. The court of king’s bench refused to ansiver a case from the roils 
stated as a trust. Parsons v. Parsons* 5 Ves. 578. 

3. Facts of a case for the opinion of the judges stated in the order by the 
court. Asbburnham v. Kirkhall* 1 Dick. 73. 

4*. Reference to a master to settle a case for the opinion of the court of 
king’s bench. Ccal v. Ashurst* Ibid. 474*. 

6. Further directions. 

1. Discharge of decretal order made thereon. 

Decretal order cannot be discharged upon motion \ though made by con- 
sent, and surprize alleged. Anon. 1 Ves. 93. 

2, Opening questions tvithout exceptions. 

Upon further directions, a question decided by the master, was opened 
without any exception; all the circumstances appearing on the report. 
Adams v. Claxton, 6 Ves. 226. 

3. When the appropriate occasionfor litigating questions. 

Where the matter of a cause is gone to I’eference, it cannot come on upon 
exceptions to the award, but upon further directions. Woodbridge v. Hil- 
ton, 1 B.C.C. 398. 

4. Setting doton for, 

1. Plaintiff may except to the report, and at the same time set down the 
cause for further directions. Yeo v. Frcre ; Bowerbank v. Colasseau, 
5 Ves. 424. 

2. Exceptions to the master’s report under a decree made at the rolls, may 
be set down before the lord chancellor. Burdon v. Burdon, 9 Ves. 499. 

3. A cause may be set down for further directions, or upon the equity re- 
served, before the lord chancellor, or the master of the rolls, v/ithout regard 
to the circumstance where it was heard originally. Ibid. 53. 

5. Miscellaneous, 

Petition to set down cause for further directions, or such further order as 
court should think fit, dismissed, though the parties could not proceed ; an 
inquiry before the master being rendered useless by the event of a verdict 
upon issue directed ; and further directions having been reserved till after 
trial and report. Dixon v. Olinius, 1 Ves. 153. 

X. Erberual anO cjrcftfrioii of bccrtctf, 

1. Rc-lieariiig. 

1. When the appropriate course, 

A re-hearing is the proper mode of impeaching a decree not signed and 
enrolled for error. Bolger v. Mackell, 5 Ves. 509. 

2. Grounds of, 

A re-hearing will be granted when applied for ; as it is considered to be 
the duty of the court to revient its decision when called upon so to do, in 
order, if possible, to save the expense and delay of an appeal. Pentland 
V. Stokes, 2 B. & B. 76. 

3. For costs, 

1 . There shall not be a re-hearing or appeal for costs only, unless on very 
special circumstances. Wirdman v. Kent, 1 B. C. C. 140. 

2. An appeal, or re-hearing, for costs, only allowed under particular cir- 
cumstances. Cowper V. Scott, 1 Eden, 17.; 1 B.C.C. 141. 

4. Upon what terms. 

After the order permitting the defendant to re-hear the decree made on 
his default, setting aside the charity lease, and directing an account of the 

rents, 
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rents, he was ordered to give security for the sum reported due. Attorney* 
general v. Brooke, 18 Yes. jun. 496. 

5. When of course on the certificate of counsel. 

Re*hearing of course on the certificate of counsel. Ibid. 325. 

6. Form of petition for^ 

1. Petition for a re-hearing ought to state the grounds on which it is 
sought to re-hear the cause. Sch. Lef. 398. 

2. Petition for a re-hearing ordered to be taken off the file, on the ground 
of its making a different cause from that on which the decree was pronounced. 
Wood V. Griffiths, 1 Mer. 35. 

3. A petition for re-hearing, or for leave to file a bill of review, is bad for 
the uncertainty. Hyde v. Donne, 2 Anst. 551. 

7. Withdrawing petition for. 

Order on motion and consent, that a petition of appeal from the rolls may 
be withdrawn. Thomson v. Thomson, 10 Yes. 30. 

8. Duration of notice. 

Two days notice sufficient for a re-hearing, 1 Yes. 45. 

9. J^eposit. 

An original and two supplemental 1>il]s considered but as one cause, and 
therefore but one deposit necessary. Cowper v. Scott, 1 Eden, 17. 

10. Q/' decree of vice-chancdlor of the duchy of Lancaster. 

Appeal to the chancellor of the duchy of Lancaster from a decree of the 
vice-chancellor, dismissing the bill, affirmed by him on a re-hearing on the 
petition of the plaintiff. Omerod v. Hardman, 5 Yes. 722. 

11. Of decree at the rolls. 

1. Appeal from a decree at the rolls affirmed there upon a re-hearing. 
Brown v. Higgs, 8 Yes. 561. 

2. Cause heard at the rolls ; the decree appealed ; the cause heard on the 
appeal ; afterwards appeal re-heard by Lord Camden, C. though at first ob- 
jected to, as against rul^^ Ilowel v. Howel, Dick. 426. 

3. Appeal from the rolls is a re-hearing. 8 Yes. 423. 

4. Appeal to lord chancellor from a part of the decree, affirmed on a re- 
hearing at the rolls ; but the other party having previously appealed from 
another part of the decree, the second appeal brought up to the first. Black- 
burn v. Jepson, 2 Yes. & Beam. 350. 

12. After order made on argument oj pxceptions. 

Before enrolment of the order made on arguing exceptions to a decree of 
charitable uses, it may be re-heard. Rawson v. Turner, Dick. 519. 

13. On decree made on defendant's default. 

1. After a decree nm, and defendant's second default, decree made 
absolute ; and defendant having obtained an order to re-hear the cause 
upon terms, the court would not discharge the order. Hankwitz v. Ocarrel, 
Dick, 109. 

2. Decree nisi for default of appearing made absolute : the defendant 
afterwards permitted to re-hear the cause upon terms. Cunningham v. Cun- 
ningham, Dick. 145. 

3. Decree on default setting aside a lease of a charity estate with cove- 
nant for perpetual renewal, and directing an account of the actual rent. 
Re-hearing permitted, on paying costs, not disturbing proceedings before 
the master to the draft of a report of what was due ; but the money not to 
be paid into court before the report made. Petition, not motion, the proper 
application* Attorney-general v. Brooke, 18 Yes. 319. 


4. He- 
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4*. Re-hearing on terms, after a decree nisi by default, made absolute. 
Vowles V. Young, 9 Ves. 172. 

14-. On dismissal of bill for default of hearing. 

The plaintiff allowed to-re-hear the cause when his bill had been dismissed 
for want of his appearing at the hearing. Terran v. Waite, Dick. 782. 

15. On dismissal of bill through solicitors negligence. 

Bill dismissed, owing to the neglect of the plaintiff’s solicitor, and the 
order of dismission enrolled ; the enrolment discharged, and the cause re- 
heard. Robson V. Cranwell, Dick. 61. 

\Q. After proceedings before the master. 

Decree nisi made absolute, and proceedings before the master ; defendant 
to be at liberty to re-hear upon terms. Fry v. Prosser, Dick. 298. 

17. After decree by consent. 

After a decree by consent there cannot be a re-hearing, comme sembk. 
King V. Wig htman, Anst. 80. 

18. In spite of agreement to the contrary. 

The cause re-heard, notwithstanding the parties had entered into an agree- 
ment, which was made an order of court, not to re-hear the cause. Bowker 
V. Hunter, Dick. 611. 

19. ^ second time. 

1. Generally there can be only one re-hearing. 16 Ves. 214*. 

2. Petition of re-hearing, after an appeal from the rollsy dismissed. East 
India Company v. Boddam. 13 Ves. 421. 

20. Miscellaneous. 

After a decree, referring it to the master, to inquire whether an annuity 
had been properly enrolled, the master having reported against the enrol- 
ment, it was objected by the defendant (the annuitant) on a re-hearing, that 
the decree had been obtained after two several orders madfe in the court, in 
another cause, for payment of the annuity, and after a rule to show cause 
in favour of the annuity in the court of K. B. had been discharged. Held 
not a sufficient ground for setting aside the decree, the former cause in 
which those orders had been obtained not having been instituted for the pur- 
pose of setting aside the annuities, and this court having jurisdiction after 
the failure of an attempt to set aside the annuity at common law. Angell 
V. Hadden, 2 Mer. 164. 

2. Bill of review. 

1. Limitation of in point of time. 

Though a bill of review cannot in general be brought to reverse a decree 
after twenty years, that does not apply to persons having contingent in- 
* terests, and then not existing, or being under disabilities. Lytton v. Ly tton, 
4B.C.C.441. 

2. Deposit. 

Deposit on a supplemental bill in nature of a bill of revivor made nunc 
pro tunc. Loubier v. Cross, Dick. 223. 

3. Re^hearing of. 

Bill of review re-heard. Neal v. Robinson, Dick. 15. 

S. Appeal to the bouse of lords. 

1. To tohat ends essential. 

The execution of a decree shall not be impeded so long as it remains un- 
appealed. Selby V. Selby, Dick. 678. 


2. Grounds 
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,2. Grounds of* 

1. No point ought to be insisted on upon appeal^ that was not mentioned 
below. 2 Sch. & Lef. 690. 

2. It is not a ground of appeal that an accoUnt was not directed, which 
was not prayed by the bill, nor asked for at the hearing below. Chamley v. 
Lord Dunsany, 2 Sch. & Lef. 690. 

3. Subjects of 

1. An appeal will not lie for costs only. Wirdman v. Kent, Dick. 594*. 
(Videsuprail.S*) 

2. An appeal shall not lie for costs only. Ibid. 1 B. C. C. 14*0. 

3. An appeal, or re-hearing for costs, only allowed under particular cir- 
cumstances. Cowper V. Scott, 1 Eden, 17.; 1 B. C.C. 14*1. 

4. An order for a cause to stand over, with liberty for the plaintiff to 
amend his bill by adding parties, is in its nature an order by consent, and 
therefore cannot be appealed from. If the plaintiff thinks there is no want 
of parties, he should let his bill be dismissed for this reason, and then appeal. 
Beresford v. Adair, 2 Cox, 1S6. 

4. Its effects* 

1. An appeal to the house of lords does not stay proceedings in the court 
below. The Warden and Minor Canons of St. Paul’s v. Morris, 9 Ves. 316. 

2. General rule, that an appeal does not stay proceedings without a spe- 
cial ground. The decree, being for the specific performance of a contract 
for purchase according to the answer, the execution only was suspended : 
the master to proceed to settle the conveyance, &c. Gwynn v. Lethbridge, 
14 Ves. 585. 

3. Order of the house of lords, that proceedings under a decree of a 
court of equity shall not be staid by an appeal, unless by special order upon 
application to the house or the court. Huguenin v. Basely, 15 Ves. 180. 

4. Decree, generally, not staid by an appeal. Upon special application, 
if unsuccessful^ With costs. Waldo v. Cayley, 16 Ves. 206. 

5. Appeal, generally, does not stay proceedings under a decree. The 
costs upon application follow the judgment, if unfavourable. Willan v. 
Willan, Ibid. 216. 

6. Execution of a decree not staid by an appeal without a special order. 
Ibid. 89. 

7. Decree not suspended by an appeal without a special ground, the sub- 
ject of discretion. A legacy therefore paid out of court upon security, not- 
withstanding an appeal. Way v. Foy, 18 Ves. 452. 

8. A defendant may, notwithstanding an appeal, sue out a subpoena for 
costs. Tyson v. Cox, 3 Mad. 278. ; Dunster v. Mitford, Ibid. 

5. Who entitled to appeal^ or precluded from* 

1. Even creditors, not parties to the suit, but who came in under the de- 
cree, may appeal, or re-hear ; so a person entitled in any way. 1 Sch. & 
Lef. 409. 

2. An appeal lies at the suit of tenant in tail in remainder against a de- 
cree affecting his rights, had against a prior tenant in tail. And in case of 
abatement, such remainder-man may file a supplemental bill to make himself 
party to the former suit, for the purpose of appealing. GiffUrd v. Host, 

1 Sch. & Lef. 386. 412. 

3. Ojuare^ whether, by consenting to an order consequential on a decree, 
the party so consenting precludes hinaself from the right of appeal. Wood 
V. Griffims, 1 Mer. 35. 

6. Answer to petition for* 

Petition of appeal not being answered till the day after it has been pre- 
sented, 
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sented, not to prejudice, the party being strictly entitled to have it answered 
immediately. Robinson v. Newdick, S Mer. 15. 

7.. Signature of coun$eL 

1. Abuse of the right of appeal prevented, not only by coste, but also by 
requiring the signature of counsel. 17 Ves. jun. 381. 

2. Signature of counsel, on appeal to the house of lords, equivalent to the 
certificate on appeal to the lord chancellor. 18 Ves. jun. 453. 

8. Order of the house to print the case forthwith. 

Object and effect of the late order of the house of lords, requiring the 
parties to appeals to print their cases forthwith, applying generally to all 
appeals, to check the abuse of appealing merely for delay and vexation. 
Ibjd. 

9. Dismissal of 

Appeal dismissed by the house of lords, without going into the merits, 
being in the nature of an original hearing. Dean v. Abel, Dick. 287. 

10. Revival of on its abating. 

When an appeal is abated in the house of lords, the order to revive is 
obtained of course ; and there is no fresh summons. 5 Ves. 305. 

4. Enrolment of decrees. 

1. To what ends essential. 

Enrolment of the decree not necessary to entitle the representative of a 
party to revive for costs. Lowten v. Colchester, 2 Mer. 115. 

2. Signature. 

1. In strict practice, the docket ought not to be presented until after the 
order to enrol nunc pro tunc has been obtained, and actually, passed and 
entered. Robinson v. Newdick, 3 Mer. 13. 

2. Service on the clerk in court of a docket having been presented for 
signature is sufficient service. Ibid. 15. 

3. After a year. 

A decree may be enrolled without special order, though more than a year 
has elapsed since it was pronounced. Tisdall v. Lady Charleville, 2 Sch. 
& Lef. 392. 

4. On loss of original. 

Pleadings and a decree are lost; a paper writing dated 26th October 
1684, ordered to be entered as the decree, and to be enrolled nunc pro tunc. 
Jesson v. Brewer, Dick. 370. 

5. Decree ad computandum, omitting the answers. 

Decree ad computandum enrolled, some of the answers being omitted. 
Hohndea v. Tilly, 1 Dick. 20. 

• 6. Caveat. 

Where a caveat has been entered against the enrolment of a decree, it 
stays the signing for twenty-eight days after notice given of the docket 
having been presented for signature ; and the twenty-eight days are twenty- 
eight clear days. Robinson v. Newtek, 3 Mer. 13. 

7. Vacating or opening of. 

1. The court refused to vacate the enrolment of a decree dismissing the 
bill with costs by default : and afterwards, upon a new bill for the same pur- 
pose, granted a motion for time to answer till a month after payment of the 
costs of the other cause ; adopting the practice at law. Pickett v. Loggen, 

5 Ves, 702. 

2. Motion to open the enrolment of a decree, and to stay proceeding under 
it, to give an opportunity of appeal, refused : the decree being made upon 

the 
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the merits t as at law a judgment by default is vacated on motion ; not a 
judgment on the merits. Charman^. Charman, 16 Ves. 115. 

5. Execution of decrees. 

1. fFho may execute* 

Plaintiff coming in under a decree in a cause in which he is no party, in 
case tlie plaintiffs in the former cause delay prosecuting the suit, may pro- 
secute the suit in their names, indemnifying them. Torin v. Fowke, Dick. 
2S5* 

2. Against a stranger* 

Writ of execution only in the case of a party. A stranger must be served, 
first with an order to pay the money by a given da}'', and in case of default, 
with another order to pay on another day, or stand committed. Anom 
14 Ves. 207. 

S. Short execution. 

Reasons for granting a partial or short writ of execution of a decree. 
Parkins v. Morris, Dick. 689. 

4. Suspension 

The court refused to suspend the execution of a decree obtained by a 
mortgagee, until six months after hearing an appeal ; but gave six months 
on bringing the money into court, consenting to a receiver, and praying 
interests and costs, on plaintiffs undertaking to repay if the decree should be 
reversed. Monkhouse v. Corporation of Bedford, 17 Ves. jun. 380. 

5. After twenty years. 

1. A decree, establishing a charge, carried into execution, though not 
proceeded on for forty years ; there being an acknowledgment within twenty 
years of the subsistence of the charge. Barrington v. O'Brien, 1 B. & B. 
173. 

2. A decree, setting aside a sale, not carried into execution from the 
length of time that had elapsed, and from the change of circumstances by 
the rise in land, and proportionate depreciation of money. Therefore, a bill 
in 1799, to have the benefit of a decree pronounced in 1740, setting aside 
a sale in 1721, and directing accounts, the suit abating in 1741, by the death 
of the defendant, and in 1774, by the death of the plaintiff, dismissed. Earl 
Egremont v. Hamilton, 1 13. dr B. 516. 

6. Contempt. 

1. The practice of personal service, as a foundation for process of con- 
tempt, dispensed with, where the party must have notice ; as upon a short 
order for execution of a decree. Rider v. Kidder, 12 Ves. 202. 

2. A writ of execution of an order for payment of money was issued, and 
afterwards an attachment, upon which tlie defendant was taken, and he paid 
the money. A motion was then made for a reference to the master to tax 
the subsequent costs, and that the defendant might be ordered to pay such 
costs, but the motion refused* Collins v. Crumpe, 3 Mad. 390. 

7. Confirming report in defendant' s favour. 

A defendant may enforce a decree confirming a report in his favour. 
1B.&B.217. 

8. Writ of assistance. 

1 • Course of proceeding to be observed, previous to an application for a 
writ of assistance. Dove v. Dove, Dick. 617. 

2. Writ of assistance, when granted. Ibid. 1 Cox, 101. 

3. After an order to the tenant in possession to deliver up the possession, 
service of a writ of execution of that order, attachment, and injunction per- 
isonally served, and affidavit of the facts, a writ of assistance shall issue. 
Ibid. 1 B. C. C. 375. 

6. Open- 
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6. Opening and invalidating of^ by other modes. 

1 . Decree pro confesso. 

Decree pro covfesso not opened without a strong ground : therefore not 
upon a general atfdavit of derangement by the party himself ; evidence more 
satisfactory, and extending to the whole period^ being required. Knight v. 
Young, 2 Ves. & Beam. 184. 

2. By motion, 

1. A decree drawn up in a manner not warranted by the minutes on hear- 
ing, set aside, with costs, on motion. Loftus v. Smith, 2 Sch. & Lef. 642. ^ 

2. Decree by surprize; appllcadon to discharge it. Price v. Solly/ 

Dick. 21 . , 

3. Decretal order cannot be discharged upon motion, though made by 
consent, and surprize alleged. Anon. 1 Ves. 93. 

4. A decree by default having been made absolute, tlie proper course, to 
set it aside, is by presenting a petition for a re-hearing. A motion to dis- 
charge the order to make absolute, and for a day to show cause, refused 
accordingly. Attorney-general v. Brooke, 3 Mer. 698. 

3. By petition, 

1. Decree, though obtained by fraud, shall not be set aside on petition. 
Mussel v. Morgan, 3 B. C. C. 74. 

2. Irregular to set aside a decree upon petition to the court, assigning 
errors in the decree- Bennet v, Hamill, 2 Sch. & Lef. 566. 574. 

4. On nevo person or interest being brought before the court. 

Where a new person or interest is brought before the court, it is open to 
the parties to make any objection to the decree, which they might have 
made at the first hearing. Hill v. Chapman, 3 B. C. C. 391. 

5. By neto plaintiff by supplemental bill. 

New plaintiff by supplemental bill may impeach a decree upon re-hearing, 
on petition of former parties. Hill v. Chapman, 1 Ves. 405. 

6. In a collateral cause, 

1. A decree cannot be impeached collaterally in another cause. Lord 
Clinton v. Lord Robert Seymour, 4 Ves. 440. 

2. A decree, taken pro confesso^ in the ordinary course, after appearance, 
not under the statute 5 Geo. 2. c. 25. can be impeached, as any other 
decree, only directly, by a bill of review, or a bill to set it aside for fraud ; 
not collaterally, by an original suit, seeking a decree inconsistent with it. 
Such a bill therefore dismissed, with costs. Ogilvie v. Herne, 13 Ves. 563. 

7. By plea <f fraud, 

A decree obtained by fraud and imposition shall have no eiiect. Kennedy 
V. Daly, 1 Sch. & Lef. 355. 375. 

8. By another suit for the same cause. 

Practice, after a decision by one court, instead of re-hearing or appeal- 
ing, to institute a suit in another court for the same object, disapproved. 
Reynolds v. Pitt, 19 Ves- 134. 

7. Court of delegates. 

1. Preliminaries to the appointment of. 

Upon an application for a commission of delegates, the chancellor will 
not decide whether the appeal be in time, but will leave that question to 
the court of delegates. Head v. Harris, 2 Sch. & Lef. 563. 

8. Commission of review. 

1. When granted, 

1. Grounds of granting a commission of review. 8 Ves. 465. « 

2. A 
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2. A different conclusion of fact upon the evidence, not a sufficient ground 

for the extraordinary relief of a commission of review. 8 Ves. 4*71 • » 

3. The prerogative of granting a commission of review is to be exercised 
upon the peculiar circumstances, and the importance of the case. In this 
instance, a sentence of the couft of delegates setting aside a will, the report 
of the lord chancellor was against the application : his lordship concurring 
upon the evidence, that the will was obtained, or an alteration prevented, 
by undue influence; and there being no question of law. Upon this pro- 
ceeding no costs are given. Ex parte Fearon, 5 Ves. 633. 

4. Application for a commission of review to re-hear a sentence of the 
"prerogative court, upon a will affirmed by the delegates, referred to the 
lord chancellor; who certified against granting the commission, on the 
^ound, that the case did not jurnish any such doubt with reference to the 
facts, or to important points of law, as made it expedient to grant the com- 
mission ; which is prayed of the grace and benignity of the crown, regulated 
by sound discretion, usually withholding it upon grounds of public ex- 
pediency, unless there are very cogent reasons for believing that the sen- 
tence is founded on error in fact or in law ; or, unless the doctrines of law, 
upon which it is supposed to be founded, are so questionable and important 
as to make it clearly fit that they should be considered in the most solemn 
manner. Eagleton and Coventry v. Kingston, Ves. 438. 

2. On the sentence of the court of delegates. 

1. Commission of review granted upon a sentence of the court of dele- 
gates, affirming a sentence of the prerogative court establishing a will. 
Matthews v. Varner, 5 Ves. 186. 

2. Commission of review in Ireland, upon a sentence of the court of dele- 
gates, affirming a sentence of the prerogative court. Goodwin v. Giesler, 
Ibid. 211. 

3. Upon a commission of review, the sentences of the court of delegates and 
of the prerogative court, establishing a testamentary paper as the will, were 
reversed. Matthews v. Warner, 5 Ves. 23. 

‘ 3. Form of 

Whether a commission of review can be granted with a clause admitting a 
new plea and new proofs, quaere. At least the memorial ought to con- 
tain allegations, and a special prayer. 8 Ves. 466. 

9. Commission escheat. 

Traverse of. 

Order upon petition for leave to traverse an inquisition, upon a commis- 
mission of escheat, found in &vqur of the crown. Ex parte Webber, 
6 Ves. 809. 


XI. coet0. 

1. Are in the discretion of the court * 

1. Costs are in the discretion of the court. Bennet v. College, 3B. C* 
C.390. 

2. There is no general rule as to costs ; the court must be governed by cir- 
cumstances. 1 Ball & Beatty, 435. 

3. Costs do not follow the event of the suit, where a fair question is raised. 
Staines v. Morris. 1 Ves. 6i Beam. 8. 

3. The court looks at the answer upon a question of costs. Vancouver v. 
Bliss. 11 Ves. 458.. 

2. Security for. 

1. General rule. 

Security, for costs from plaintiff, when required. 1 Ball A Beatty, 566. n. 

• % From 
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2. From plaintiff resuknt abroad* 

I* To obtain security for costs, it must appear the plaintiff is resident 
abroad. Green v. Charnock, 3 B. C* C. 371. 

2. To entitle defendant to security for codts, it is not sufficient that plaintiff 
appears by the bill to be out of the jurisdiction : he must appear to be resident 
abroad ; then it is of course; Green v. Cliamock, 1 Ves. 396. 

3« The simple fact, that the plaintiff is gone abroad, is not a sufficient 
ground to compel him to give security for costs. Hoby v. Hitchcock, 

5 Ves. 6^. 

4. Plaintiff is not compellable to give security for costs unless he states 
himself, or it be sworn, that he is resident abroad, or going to reside abroad. 
Green v. Charnock, 2 Cox, 284. 

5. Security for costs by plaintiff gone a|||pad refused, after answer bn 
affidavit of his intention to return; and his fkmily remaining in this country. 
White v. Greathead, 15 Ves. 2. 

6. Motion that the plaintiff (in equity) should give security for cost^, on 
affidavit that he was about to leave the kingdom, refused.' Adams v. Cole- 
thurst, 2 Anst. 552. 

7. Plaintiff consul abroad, not to give security for costs. Colcbrook v. 
Jones, Dick. 154. 

8. The master ordered to settle what security the plaintiff, a foreign mer- 
chant, was to give to answer costs. Odwyer v, Salvador, Dick. 372. 

8. Where one of the plaintiffs reside in England. 

1. Security not given for costs where one of the plaintifis li^s in England. 

Winthorp v. Royal Exchange Assurance, Dick. 282. * 

2. No order, that a plaintiff residing abroad shall give security for costs» 
where there are co-plaintiffs residing in England. Walker v. Easterby, 

6 Ves. 612. 

^ 4. From one under the protection of a foreign ambassador. 

The plaintiff, under the protection of a foreign ambassador, ordered to 
give security to answer costs. Adderly v. Smith, Dick. 355. 

5. From plaintiff made a bankrupt. 

A plaintiff (in equity) becoming bankrupt, will not be compelled to give 
security for costs. Anon. 2 Anst. 407. 

6. From insolvent plaintiff residing els&mhere than described in the bill. 

An insolvent plaintiff, not residing where he is described by the bill, will be 
compelled by the court to give a note of his residence, or security for costs. 
James v. Gilladam, 2 Anst. 552. 

7. Afer steps taken by defendant. 

1. At law, if the defendant has taken any step, he cannot have security for 
costs. 10 Ves. 287. 

2. If the plaintiff states in the bill that he lives abroad, and the defendant 
obtains aih order for time to answer, the court will not order the plaintiff to 
give security to answer costs. Migliorucci v. Migliorucci, Dick. 147. 

3. Defendant after an order for time cannot have security for costs from a 
plaintiff, living out of the jurisdiction. Anon. 10 Ves. 287. 

4. Security for costs refused, an answer being (owing to mistake) filed 
after the defendant knew that the plaintiff has gone abroad. Dyott v. Dyott, 

1 Mad. 107. 

5. A plaintiff resident in England yras ordered to give security for 
costs after appearance, but before answer. Stackpoole v. O’Callaglian, 1 B. 
&B.566. 

6. Application that the plaintiff living tn Ireland should give security for 
costs, must be before answer. Craig v. Bolton, 2 B. C. C. 609. 

VoL. VIII. T 


7. Dis- 
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7. Discovery, after publication, that the plaintiff lived abroad ; he was 
ordered to give security to answer costs. Lonergan v. Rokeby, Dick. 799. 

8. Order to stay proceedings until security given for costs, upon affidavit 
that the plaintiff since the answer had abandoned this country, and resides in 
the Isle of Man. Weeks v. Cole, 1% Ves. 518. 

8. From prochein amy. 

The court will not make z, prochein amy^ in indigent circumstances, give 
security to answer costs. Squirrel v. Squirrel, Dick. 765. 

9. When required from defendanU 

Defendant having destroyed the subject of the suit, and absconding, shall 
find security for costs, or plaintiff shall be permitted to dismiss his own bill 
without costs. Knox v. Broap, 2 B. C* C. 106. 

10. Form of affidavit for. 

Affidavit to ground an order for a plaintiff to give security to answer costs, 
when it doth not appear by the bill that he lives abroad out of the jurisdiction 
of the court, if he hath left the kingdom since filing the bill, must go on and 
say to settle abroad. Anon. Dick. 775. 

11. To vokat amount. 

1. The plaintiff being abroad, security given to answer the full costs. Gage 
V. Countess of Stafford, Dick. 265. 

2. The usual security for costs by a plaintiff residing out of the jurisdiction, 
not increased upon special circumstances; as distress; unless the plaintiff 
asking some ftvour, terms may be imposed upon him. Ogilvie v. Hearne, 
11 Ves. 598. 

S. Quantum. 

1. In the case of causes, set dotvn on biU and answer. 

1. In a cause set down upon bill and answer, the court may give full 
Mansell v. Bowles, 1 B. C. C. 403. 

2. Where a cause is heard on bill and answer, only forty shillings costs on 
dimissing the bill, unless a special case. Bayly v. The Corporation of Leo- 
minster. 1 Ves. 476. 

2. In the case of vexatious litigation. 

Where there has been vexatious litigation, full costs should be given ; 
aliter^ when a fair question has been raised for the opinion of the court. 
I B.&B. 264. 

3. On demurrer to a third hill for the same cause. 

Full costs on a demurrer allowed to a third bill for the same cause, under 
the general order 1794, upon a subsequent application. Griffith v. Wood, 
1 Ves. & Beam, 307. 

4. On a bill for partition. 

Under a bill for partition no costs to the hearing. 1 Ves. & Beam. 554. 

5. In the case of costs decreed out of the estate. 

Costs decreed out of the estate, upon application, directed to be taxed, as 
between solicitor and client. Attorney-general v. Carte, Dick. 113. ; Gil- 
christ V. Godfrey, ibid. ; Corbet v. Leighton, ibid. 

6. To one suing in form& pauperis. 

One of the defendants was admitted to me in forma pauperis. The de- 
cree ordered generally that the costs of all parties shouW be taxed, and 
paid out of the estate. The costs of the pauper defendant shall be taxed as 
costs. Wallop v. Warburton, 2 Cox, 409. 



7. To 
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7. To a prochein amy. 

This court refused sl prochein amy the costs beyond the taxed costs. Os« 
borne v. Denne, 7 Ves. 4S4., 

4. Taxatiih o£ 

1. Whether dispensed •akh xchere the amount is trivial, 

A sum certain given for costs where small. Wilding v. Wilding, 
4 B. C. C. 100. 

2. Motion for^ vohen made. 

After a report that an amendment is impertinent^ a motion to tax costs 
may be made immediately. Muscot v. Halhead, 4 B. C. C« 222. 

5. Out of what fund piiyable. 

1. Where a question arises upon the interest in a trust*fund, separated 
from the general residue^ the costs must come out of the particular fund ; and 
having been given by the decree, as specifically prayed by the bilh out of 
the general personal estate, the decree, though rarmed in other respects, 
was corrected in that particular ; being considered as relief prayed ; and 
therefore not within the rule against appealing for costs only. Jenour v. 
Jenour, 10 Ves. 562. 

2. Given out of the respective estates. 1 Ves. 280. 

6. By whom payable in general. 

After the right is decided between the parties, the costs must be paid by 
the defendant, who is found in the wrong, to the plaintiff and the other de- 
fendants. Dowson V. Hardcastle, 2 Cox, 278. 

7. Remedy for. 

1. Whether by petkion or exception. 

The proper course for costs is by petition, not exception. Lucas v. Tem- 
ple, 9 Ves. 299. 

2. Subpoena for. 

Demurrer to being examined as a witness being overruled, a subpoena for 
costs is not of course. It cannot issue without an order. Valiant v. Dode- 
mead, Dick. 92. 

3. Separate attachment for debt and costs. 

Decree for debt and costs ; separate attachments for each were held good. 
Frazer v. Thoburn, 2 Anst. ^1. 413. 

4. By a proceeding at laiv. 

Costs awarded by this court not recoverable at law. In re Dillon, 2 Sch. 
&Lef. 110. 

5. By giving time until^ 8^c, 

Demurrer allowed in the exchequer upon argument, with 30^. costs ; in 
another suit in chancery between the same parlies and to the same eftect, it 
was ordered on motion, that the defendant should have time to answer till 
payment of those costs, but without prejudice to an application to dismiss the 
bill. Holbrooke v. Cracraft, 5 Ves* 706, note. 

6. By staying proceedings untily 8^, 

1. In an action on the case, proceedings stayed until payment of the costs 
of a former action between the same parties, in another court, upon the 
ground of vexation. 2 Ves. & Beam. 109. 

T 2 


2. Pro- 
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2. Proceedings stayed until payment of costs of a former suit, by the same 
party, in forma pauperis^ only upon great vexation. 2 Yes. & Beam. 112. 

3. The practice at law, which in its general application is confined to eject* 
ment and the action for mesne profits, to stay proceedings until payment of 
the costs of a former action betwdMi the same parties, which has been fol- 
lowed in equity, even where the former suit was in another court of equity 
for the same matter, not applied to a former suit at law, an ejectment by 
the heir, and a suit in the spiritual court by some of the next of kin, dis- 
puting as paupers, a will on the ground of incapacity ; the plaintiff in equity 
being another of the next of kin. Wild v. Ho^on, Ibid. 105. 

4. The plaintiff filed a bill in chancery and dismissed it after answer ; he 
then filed another bill in the exchequer for the same matters : the court 
stopped his proceeding till the costs in chancery were paid. Baldwyn v. 
Mato, 3 Anst. 835. 

7* By restoring bill after a regular dismissal. 

A bill which has been regularly dismissed will not be restored for the 
mere purpose of agitating the question of costs. Hannam v. South London 
Waterworks, 2 Mer. 63. 

8. By sale of estate out of which they were decreed. 

Costs directed to be paid out of an estate vested in defendant, who refus- 
ing to pay them, sufficient of the estate was ordered to be sold for payment. 

^ Cannon v. Beely, Dick. 115. 

9. Against one of two parties liable. 

Under a joint order for costs, one party absconded ; and was never served. 
A proceeding against «he other good. Ex parte Bishop, 8 Yes. 333. 

10. Against one made plainiif against his consent. 

Although the name of one of the plaintiffs was made use of withd^Hs 
authority, yet he must remain liable to the costs of the suit, and moRre- 
cover from the solicitor any expence he may be put to on that account. 
Dundas v. Dutens, 2 Cox, 235. 

11. After decree passed. 

After a decree passed, the court will not, on a petition, give the costs of 
the suit to a defendant, although a mere trustee, and as such entitled to them, 
if asked for on the Ijearing. Colman v. Sarell, Cox, 206. 

/ 12. Payment of postponed. 

Costs given ; and the fund being in court, ordered to remain till the ac- 
count ; the costs to come out of the balance, if any due to the party, as far 
as it would go. 1 Yes. 221. 

8. Refunding of. 

Demurrer overruled; on re-argument allowed ; plaintiff ordered to refund 
the costs he had received. Oats v. Chapman, Dick. 148. 

9. Dicharge from. 

1. On discovering a mistake after decree. 

Bill to redeem ; decree, referring it to the master to take the account, and 
to take costs, &c. The report finds the mortgagee over-paid ; it is too 
late to object to his having his costs. Gilbert v. Golding, 2 Anst. 442. 

2. By acceptance tf answer. 

By accepting the answer, the immediate right to costs, under the process 
of contempt, waived. Smith v. Blolield, 2 Yes. & Beam. JOO. 

3. By 
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3. By excepting to answer. 

When defendant is in custody for a con;tenipt for not putting in an answer, 
and he puts in an answer, to which the plaintiff excepts, he cannot recover 
his costs under the process of contempt ;»iand it seems he loses them. Const 
V. Ebers, 1 Mad. 530. 

4. By act of indemnity. 

Costs for scandal in a bill taxed at 100^., reduced on exceptions to 501. ; 
an act of indemnity held not to exempt the plaintiff from paying them. 
Emmerson v. Dallison, Dick. 7« ; 1 Carey, 194. 

5* On the ground of previous insolvency. 

Plaintiff not relieved from costs decreed against him, on the ground of 
his being insolvent before the cause was heard. Smith v. Fry, Dick. 288. 

10. Set-off. 

1. OJ' reciprocal costs in the same causes 

When different demands arise in a cause, the costs should be arranged as 
the equities between the parties require. Shine v. Gough, 2 B. & P. 34. 

2. Of reciprocal costs at law and in equity. 

1. Costs, at law, and in equity, between the same parties, set-off, after 
decree omitting such a provision. Shine v. Gough, Ibid. 33. 

2. Where there are costs in equity and at law, due from the opposite 
parties, the court will not set off the costs at law against those in equity, 
if the solicitor in equity claims his lien on the latter. Smith v. Brocklesby, 
1 Anst. 61. 

3. A bill was dismissed, with costs, against one of the defendants. At 
that time, the plaintiff had recovered a verdict at law, and entered up 
ju^ikient against the defendant for a much larger sum, and he now applied 
t](|Pthese costs might be deducted out of the money due on this judgment, 
on affidavit of the insolvency of the defendant ; but the court refused to 
make any order. Holworthy v. Mortlock, Cox, 202. 

1 1 . Against defendants contesting the mode of taking accounts. 

Where a defendant or creditor contests the mode of taking accounts, and 
fails, knowing a balance to be against him, he is liable to pay costs. 1 B. 
& B. 435. 

12, To agents, receivers, and trustees, accounting fairly. 

Costs, of course, out of the fund, to agents, receivers, and trustees, who 
have accounted fairly, and paid money into court. 1 Ves. 246. 

1 3. Of amended bill. 

1. Three pounds additional costs for long amendments of a bill. Rowe v. 
Stuart, Dick. 58. 

2. The plaintiff ordered to pay. the defendant ?/• extra tlie 20^. for the 
length of the amendment. Freke v. Culpepper, Ibid. 284. 

3. Plaintiff amended his bill three times on payment of SOs. costs, and 
obtained a fourth order for that purpose. The amendments being frivolous, 
the court gave the defendant taxed costs of the former amendment. Bonnet 
V. Green, 1 Cox, 253. 

4. The cause, at hearing, went off for want of parties, with liberty for 
the plaintiff to amend; the plaintiff, under the order, struck out many 
charges in the bill which the defendant had answered ; ordered, on applica- 
tion, to be restored, that the court might give the defendant the costs of 
such part of the bill as the plmntiff had waived. Bullock v. Perkins, 
Dick. 110. 
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14. Of long answer. 

5/. costs ordered to be paid for the length of an answer. Dentv. Wardell, 
Dick. 339. 

15. Of answer held insuflSicient upon exceptions to report. 

Costs of an answer reported sufficient* which, on exceptions to the re- 
port, is held insufficient* ' Knightly v« Deacon, Dick. 82. 

16. Of insufficient answer. 

The costs of insufficient answers are provided for by a general rule. Const 
V. Ebers, 1 Mad. 530. 

17. Of answer referred as» but reported not, impertinent. 

Answer being referred for impertinence and reported not impertinent, 
order, upon motion of course, to refer it to the master to tax the defendant's 
costs. Tyrrell v. Redifer, 1 Mer. 132. 

18. On a voluntary appearance. 

Costs allowed to a defendant who appeared voluntarily. Bowhee v. Grills^ 
Dick. 38. 

19. Apportionment of, between parties whose claims have entailed 
different degrees of expense. 

Where several parties are entitled to share in a fund, and the shares of 
some arc encumbered so as to render inquiries or other proceedings neces- 
sary with respect to them which are not wanted as to the others, the costs 
will be apportioned. Basevi v. Serra, 3 Mer. 676. ^ 

. 20. Against an arbitrator combining. 

Arbitrator combining shall pay costs, 2 Ves. 453. 

21. To bank of England made parties for security of legacy. || 

The costs of the bank, paid out of the capital of a legacy, for the security 
of which they were made parties. Hammond y. Neame, Swanst. 38. 

22. To bank of England resisting a transfer of stock. 

Specific bequest of stock to the executrix for life, and after her death, to 
her daughter absolutely at twenty-one. The bank, resisting a transfer, ac- 
cording to an agreement to relinquish die life-interest, without the direction 
of the court, are entitled to costs. Austin v. the bank of England, 8 Ves. 
522. 

23. Against bank of England resisting a transfer of stock. 

A. by will bequeathed 200/. long annuities to B. for life, and after his 
death to C. absolutely, and made B. sole executor. Afterwards C. sold his 
reversionary interest to B., and B. and C. joined in a power of attorney for 
the transfer of the stock to B. ; but the bank refused to permit the transfer. 
B. and C. then filed a bill, praying that the bank might be decreed to 
permit the transfer to be made, and might pay the costs of the suit. But 
the court would not give plaintiffs their posts. Pearson v. Bank of England, 
2 Cox, 175. 

24. To bank of England made parties unnecessarily, from 39 

& 40 Geo. 3. 

If the bank of England are unnecessarily made parties to a suit, the 
relief against them being obtained under the statute 39 A 40 Geo. 3. the bill 
will be dismissed against them with costs, to be personally paid by the 
plaintiffs. Edridge v. Edridge, 3 Ma^. 386. 

25. In the case of a fraudulent bankruptcy. 

Coils as between attorney and client, against parties to a fraudulent 

bankruptcy, 
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bankruptcy, except those who discovered and gave evidence ; and the 
attorney dep|rived of the office of master-extraordinary, and committed. 
Ex parte Thorp, 1 Ves. 394. 

26. On application to put creditor in bankruptcy to election. 

No costs on application to put party to election, proceed at law, or come 
in under a commission of bankruptcy. 2 Ves. 11. 

27. To commissioners in bankruptcy unnecessarily made parties to 

petition. 

Costs to commissioners in bankruptcy, made parties to a petition without 
sufficient grounds, viz. for refusing to admit the affidavit of an absent cre- 
ditor^ proceeding at law; not permitting the examination of petitioning 
creditor by a person who had not proved a debt ; and admitting the full 
proof of a creditor, claiming a lien on papers in his hands, as agent in 
town for the bankrupt, an attorney. Ex parte Steele, 16 Ves. 161. 

28. Awarded in bankruptcy, remedy for. 

The persons to whom costs were awarded in the matter of a bankrupt, 
brought an action at law, founded on a written undertaking to pay these 
costs, recovered judgment, and levied the money. The court ordered sa- 
tisfaction to be acknowledged on the judgment, that the money should be 
refunded, and costs paid to the defendant at law, with the costs of this ap- 
plication. In re Dillon, 2 Sch. Sc Lef. 110. 

29. On opening biddings. 

li^ A person, who by opening the biddings has occasioned a re-sale at a 
considerable advance, though not himself the purchaser, is not entitled to 
costs. Rigby v. M‘Namara, 6 Ves. 466. 

2. A person, who opened biddings, but was not the purchaser, the estate 
upon the re-sale going considerably higher, cannot on that ground have his 
costs. Earl of Macclesfield v. Blake, 8 Ves. 214. 

3. A re-sale on opening biddings, producing a considerable increase of 
price, no ground for costs to the person who opened the biddings. Trefusis 
V, Clinton, 1 Ves. Sc Beam. 361. 

4. A person who opened biddings, but was not the purchaser, allowed his 
costs on the special circumstances ; having opened them not on his own ac- 
count, but for the benefit of the family. Owen v. Foulks, 9 Ves. 348. 

5. A person, who opened biddings, not being the purchaser, allowed his 
expences on the circumstances, against the general rule ; having interposed 
Ht the instance and for thcf benefit of the family. West v. Vincent, 
12 Ves. 6. 

30. On a caveat. 

No costs where the caveat was not unreasonable. Exparte Fox, 1 Ves. 
&i|^eam. 67. 

31. In charity causes. 

In an information for a charity, where there are any directions to be given 
for a charity, the relator shall not pay costs. The Attorney-general v. Bolton, 
3 Anst. 820. 

32. To a college. 

Cannot be given to a college individually, nor as a corporation, unless 
proved so. 1 Ves. 246. 

33. Against a creditor decreed to re-convey. 

A creditor being decreed to re-convey, on payment of what was due o!i 
an estate in the West Indies, acquired by an unconscientious use of legal 
process, was deprived of costs subsequent to the payment of money into 
court* Lord Cranstoun v. Johnston, 5 Ves. 277* 

T 4 
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V 34j. For proof uncjler a creditor’s bill. 

Costs of proving a debt before the master, under the usual decree upon a 
creditor’s bill, not allowed. Abell v. Screech, 10 Ves. 535. 

35. Of a cross bill. 

Cross bill, being for a mere legal title, dismissed with costs, though the 
orginal bill was dismissed. 1 Ves. 213* 

36. Of a demurrer. 

1. Demurrer filed, held on argument not good, and a demurrer at bar, 
good ; the defendant is not to have costs. Wood v. Thomson, Dick. 510. 

2. On demurrer to the whole bill being allowed, the bill shall be dismissed, 
and costs shall be taxed as upon a dismissal ; except the costs upon tiie de^ 
murrer, which shall be allowed as heretofore. Sch. &. Lef. 304. 

3. Full costs may be given on the allowance on demurrer, though an ap- 
})lication for the same is not made until thyee weeks after such allowance. 
Wood v. Dyneley, 1 Mad. 32. 

4. The usual form of the order when full ’costs are given on the allowance 
of a demurrer. Pilkington v. Wignall, 2 Mad. 348. 

5. A demurrer, set down for argument, being submitted to, and the bill 
amended, 5/. costs were allowed. Anon. 9 Ves. 221. 

6. Demurrer of witness overruled, and he ordered to pay 5/. costs. War- 
del V. Dent, Dick. 334. 

37. Of a bill of discovery. * 

1. Plaintiff pays the costs upon a bill of discovery. 4 Ves. 742. 

2. Plaintiff in a bill for discovery pays the costs. 15 Ves. 361. # 

3. The rule as to costs on bills of discovery, and the reason upon which it 
proceeds. London Assurance Company v. Hankey, 1 Anst. 9. 

4. Rule, that plaintiff, on bill of aiscovery, shall pay costs in all cases, is 
too general ; he ought only where he files a bill in the first instance, not 
where compelled to it by defendant’s refusal. 1 Ves. 423. 

5. Defendant to a bill of discovery is entitled to the costs of the discovery 
immediately on putting in a full answer ; and his right to these costs is not 
waived by his subsequently accepting the costs of amendment, nor by his 
neglecting to serve the plaintiff with the order for costs of discovery until 
after he has himself been served with the order to amend. Coventry v. Bent- 
ley, 3 Mer. 677. 

6. The proper time to move for costs of the discovery is after the com- 
mission returned. Banbury v. , 9 Ves. 103. 

7. The plaintiff, in a bill of discovery, mu^t pay all the expcnccs of 
defendant, occasioned by resisting motions made in the cause of the plain- 
tiff. Noble V. Garland, I Mad. 344. 

8. If the defendant to a bill for discovery and a commission, examines in 

chief, instead of confining himself to cross-examination, he shall not ha^e 
costs. 8 Ves. 70. ^ 

9. The bill praying discovery and a commission ; the defendant cannot 

have the costs of discovery till the return of the commission. Anon. 
8 Ves. 69. . 

10. Abatement by the marriage of a female plaintiff in a bill of discovery 
after answer; the defendant cannot have the costs. Dodson v. Juda, 
10 Ve8.3L 

38. On plaintiff dismissing his own bill. 

1. Bill cannot be dismissed without costs on the plaintiff^s motion, unless 
by consent at the bar. Fidele v. Evans, 1 B. C. C. 267. 

2. Plaintiff cannot, on motion, dismiss his bill without costs, on the ground 
that the court would have decreed according to it, unless consent. Anon. 
1 Ves. 140. 


3. Plain- 
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3. Plaintiff can in no case dismiss his bill without costs ; witli costs it is of 
course ; but after motion to dismiss without costs refused, consent is neces- 
sary. Dixon V. Parks, 1 Ves. 402. 

4. Order made on the motion of the plaintiff to dismiss his bill without 
costs, the defendant having, by his own act, rendered the suit useless. Knox 
V. Brown, 1 Cox, 359. 

5. Plaintiff permitted to dismiss his own bill without costs, the defendant 
liaving destroyed the subject of the suit, and absconding, unless defendant 
shall find security for costs. Knox v. Brown, 2 B. C. C. 136. 

39. On dismissal of bill at hearing. 

1. Bill dismissed with full costs, though the plaintiff had not replied, under * 
an order of court by Lord Hardwicke for that purpose. Manscl v. Bowles, 
Dick. 646. 

2. Bill may be dismissed with costs from the coming in of the answer, 
where that answer contains a good defence. Hodgson v. Daud, 3 B. C. C. 
475. 

3. Where a bill was dismissed to which the defendant might have de- 
murred, but did not ; held, that he was not entitled to costs. Anon. 3 Mad. 
62. n. 

4. The bill being dismissed, costs to the plaintiff on account of the diffi- 
culty and novelty of the case, refused. Wykham v. Wykham, 18 Ves. 
jun. 395. 

5. To prevent litigation, a bill may be dismissed without costs, upon the 
plaintiff waiving any action at law ; otherwise with costs. Harnet v. Yeilding, 

2 Sqji.d! Lef. 519. 

6. Bill dismissed on hearing the cause ; with costs to be taxed as to one 
defendant, and the plaintiff to pay 100/. costs to the rest of the defendants. 
Guest v. Harris, Dick. 684. 

40. Decree to one defendant on dismissal of bill, given over against 

the other. 

Bill dismissed with costs as to one defendant ; those costs given over 
.against the others. 1 Ves. 426. 

41. In a bill of dower. 

1. On an assignment of dower by commissioners, the doweress shall have 
no costs, unless other questions are raised in wdiich the party arc litigious. 
Lucas v. Calcraft, 1 B. C. C. 134. 

2. Though by analogy to law, costs do not follow a decree for dower 
n»ereiy, they were given upon vexatious resistance. Worgdu v. Ryder, 

1 Ves. & Beam, 20. 

42. In a writ of dower. 

No costs to plaintiff in a writ of dower. 2 Ves. 128. 

43. In bills to recover estates. 

In all bills for the recovery of an estate, the question arises jupon the con- 
struction of some instrument, and the parties litigate at the peril of costs. 
Hampson v. Brandwood, 1 Mad. 394. 

44. Of insufficient examination to interrogatories. 

The master reported that the plaintiff had put in an insufficient examination 
to interrogatories. Held, on motion, that defendant was entitled to a refer- 
ence to tax the costs in respect of such insufficient examination, Hubbard 
v. Hewlett, 2 Mad. 469. 

45. Of defendant’s examination reported insufficient. 

Costs of defendant’s examination feported insufficient. Lyne v. Ably, 
Dick. 143. 
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46. Of exceptions. 

1. Exceptant ordered to pay costs of frivolous exceptions. Read v. Ward> 
Dick. 110. 

2. Exception overruled with costs. Barnaby v. Griffin, 3 Ves. 266. 

3. As to excepting for costs. Holbecke v. Sylvester, 6 Ves. 417. 

47. For an executor. 

1. An executor who ought to have been plaintiff was made a defendant; 
he shall have his costs. Blout v. Burrow, 3 B. C. C. 90. 

2. It is a settled rule, that the executors of an insolvent shall not have 
costs. 1 Sch. & Lef. 280. 

48. Against an executor. 

1. Costs of course against executors, who are decreed to pay interest on 
account of a breach of trust. Seers v. Hind, 1 Ves. 294. 

2. Executor having put the next of kin to prove their relationship, shall 
pay the costs of so doing. Lowson v. Copeland, 2 B. C. C. 156. 

49. A defendant fraudulently conducting himself, will be deprived 

of costs. 

A defendant fraudulently conducting himself will be deprived of his costs 
in equity, though considered as mortgagee in possession. Morony v. 0*Dea, 
Ball & Beatty, 109. 

50. Upon a groundless imputation of fraud. 

Costs upon a groundless imputation of fraud. Mayor and Commonalty of 
Colchester v. Lowten, 1 Ves. & Beam. 226. 

51. For or against an heir in general. 

1. Where an heir at law is defendant, he shall have his costs; but when 
he is plaintiff, and vexatious, he shall pay them. Seui v. Browncon, 
S B. C. C. 214. 

2. Costs to trustees, but none for or against heir at law defendant, who 
raised $ point and failed. 1 Ves. 205. 

52. For an heir in a charity cause. 

1. Where an heir is brought before the court in a charity cause, though it 
is determined that there is no resulting trust for him, he shall have his costs. 
Attorney-general v. Haberdashers’ Company & Tonna, 4 B. C. C. 178. 

2. In a charity cause, costs, as between attorney and client, to the heir, 
making no improper point. Currie v. Pye, 17 Ves. jun. 462. 

53, For the heir of a mortgagee in a bill of foreclosure by devisee. 
The devisee of a mortgagee filed his bill against the heir and executor of 
the mortgagor, for a foreclosure, and also made the heir of the mortgagee a 
party, in order to establish the will against him. The latter party cannot 
have his costs out of the estate, Skipp v, Wyatt, Cox, 353, 

54. For an heir in a bill of revivor. 

Bill against ancestor revived against heir, and dismissed. Heir not en- 
titled to costs expended by ancestor. Lloyd v. Powis, Dick. 16. 

55. To infant defendant, charged upon his own share. 

Costs of the unsuccessful defence of an infant, charged, not upon the 
general fund, but upon his own share. Earl of Oxford v. Churchill, 3 Ves. 
Sc Beam. 59. 

56, To an infant legatee. 

Bill by a legatee very nearly of age to secure the legacy ; the costs were 
given out of the estate. But that wfli not be done in future upon a bill to 
secure the legacy of an infant : as under the legacy act 36 Geo. 3, c. 61 - 

6. 32. 



Appendix.] 


Costs. 


285 


8. 32. the executor may pw the legacy into court, and the legatee, when of 
age, may petition for it, lil^ophafB v* Wingfield, 4 Vea. 630. 

57. To an infant trustee. 

The necessary costs of an infant truste% ordered to convey under the sta- 
tute of queen Anne, allowed. Ex parte Cant. 10 Ves. 554. 

58. To in&nf s prochein awy. 

1. Bill oil behalf of an infant dismissed with costs; the prochein amy al- 
lowed the costs he paid. Tanner v. Ivie, Dick. 168. 

2. Bill by an infant dismissed with costs, upon a fact, which, though not 
knowi^when the bill was filed, might with reasonable diligence have been 
known ; the next friend not allowed the costs out of the infant’s estate. 
Pearce v. Pearce, 9 Ves. 548. 

59. Against infant defendant for a contempt 

Infant defendant pays no costs of a contempt. Perkms v. Hamond, 
Dick. 287. 

60, Against infant’s prochein amy. 

1. Nothing short of a dishonest intention will be sufficient to fix a pro- 
chein amy personally with costs. No degree of mistake or misapprehension 
will be sufficient. Whittaker v. Marlar, Cox, 285. 

2. The prochein amy of the plaintiff, an infant, ordered to pay the costs of 
an improper and unfounded application. Buckton v. Buckton, Dick. 794. 

61. Of an injunction. 

Where a defendant has not applied for an injunction in the first instance, 
it shall be without costs. Hardcastle v. Chettel, 4 B. C. C. 163. 

62. Of an interpleader. 

1. Plaintiff in an interpleading bill, if he conducts himself properly, shall 
have his costs from the defendant who succeeds, and such defendant shall 
have them over again from the defendant who fails in his claim, with his own 
costs. Hendry v. Key, Dick. 291 . 

2. Tenants filing bill of interpleader, and bringing rents into court, to be 
admitted to deduct their costs. Aldrich v. Thompson, 2 B. C. C. 149, 

3. Upon a bill of interpleader, the defendant, who made it necessary, was 
ordered to pay all the costs; and the jplaintiff has a lien for his costs upon the 
fund paid into court. Aldridge v. Mesner, 6 Ves. 418. 

4. Costs as between the defendants to an interpleading bill. Cowton v. 
Williams, 9 Ves. 107. 

5. The plaintiff, in a bill of interpleader, is not entitled, after replying to 
the answers, to move for his costs, but must set down the cause for hearing, 
Jones V. Gilham, Cowp. 49. 

63. Of irregularity in proceedings. 

Costs incurred by the irregularity of one party to the prejudice of ano- 
ther, to be paid by the author of such irregularity. Scott v. Becher, 
4 Price, 346. 

64. Of an issue tried. 


1. When the material issue has been found for the party setting down the 
cause for further directions, he shall have the costs of the trial at law. 
Blackbourne v. Gregson, 1 B. C. C. 420. 

2. Where there are several issues directed, some of which are found for 
the plmntiff, and some for the defendant, the parties will be allowjed costs 
on the issues found in favour of each, and must pay them where the issues 
are found agmnst him. Prevost v. Benett, 2 Price, 272. 

3. On a bill to redeem, the mortgagee insisted that W. B. the heir at law 
stated in the bill to be dead, alive. By the decree reference was made 


to 
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to the master, to ascertain whether he was dead. He reported that he was 
dead. Exceptions were taken to his report, and master directed to review 
the same. On reviewing report, he continued of opinion that W. B. was 
dead. Exceptions were taken to the same, and an issue was directed whe- 
ther W. B. was dead, &c. The’^Jury found that he was dead. Exceptions 
were then overruled ; and held, ^at the mortgagee ought not to pay the 
costs of the issue. Wilson v. Metcalf, 3 Mad. 45. 

4. Costs of issues to try moduses reserved. Layng v. Yarborough, 

4 Price, 383. 

65. Of an issue witlidrawn. 

A plaintiff withdrawing issues liable to costs. Brookland v. OSlding, 
Wightw. 100. 

66. In suits for legacies. 

Costs of a suit for a legacy out of the residue ; the suit being rendered 
necessary either by the concfuct of the executrix, who was the residuary 
legatee, or by the disposition of the testatrix. Wilson v. Brownsmith, 
9 Ves. 180. 

67. In legal proceedings. 

Judgment for costs at law can be only under the statute, where there is 
judgment for the defendant ; where for the plaintiff, costs are added to the 
debt or damages. 2 Ves. 316* 

68. To party suing out commission of lunacy. 

l« No costs to the party taking out a commission of lunacy, which is 
traversed with success, however meritorious the case ; the property never 
coming to the possession of the crown, there is no fund. Ex <parlc Feme, 

5 Ves. 832. 

% No costs upon liberty given to traverse an inquisition in lunacy. Sher- 
wood v. Sanderson, Cooper, 101. 

3. No costs to a party suing out a commission of lunacy which was never 
acted upon, and afterwards superseded; because the property never came 
into the possession of the crown, there is no fund out of which costs can 
be given. Ex Glover, 1 Meri 269. 

69. To the committee of a lunatic. 

1. Co^ts to a committee of lunatic refused, because he had not passed his 
accounts regularly, though no fraud. Ex parte Clarke, 1 Ves. 296. 

2* Costs of the committee of a lunatic trustee conveying within the statute, 
must be paid out of the lunatic’s estate. Ex parte Bridges, Cooper, 290. 

70. To a mortgagee. 

1. A mortgagee is always entitled to costs, unless there be positive mis- 
conduct on his part. Loftus v. Swift, 2 Sch. & Lef. 642. 

2. Exceptions to the general rule entitling a mortgagee to costs. v. 

Trecothick, 2 Ves. & Beam. 181. 

3. Instances where mortgagees defendants, considered as mortgagees, 
have been allowed and refused their costs. 1 Ball & Beatty, 121. n. 

4. Mortgagee, though entitled to costs in general, deprived of costs by 
improper conduct; and even compelled to pay costs. Detillin v. Gale, 

7 Ves. 583. 

5. Mortgagee flowed the costs of procuring administration to an encum- 
brancer, under the will of the mortgagor, as a necessary party to the fore- 
closure. Hunt V. Fownes, 9 Ves. 70. ' 

6. Bill to redeem; decree referring it to the master to take the account, 
and to tax costs, ^c. ; the report fin^i the mortgagee overpaid. It is too 
ate to object to bis having hrs costs. Gilt|prt v. Gdding, 2 Anst. 442. 

7. After 



Costs: 


Appendix.] 


285 


7. After a decree for redemption, on payment of principal, interest, and 
costs, a mortgagee, though overpaid, is entitled to his costs. Lord Trimles* 
tonv.Hamill, 1 Ball & Beatty, 377. 

8. On ^ petition for the sale of mortgaged premises by an ecjuitable mort- 

gagee, under a written agreement for a piortgage, the petitioner is en- 
titled to costs. Ex parte Brightens, in the matter of William Wells, abank- 
rupt, Swanst. 3. ^ ^ 

9. Equitable mortgagee i>y a deposit of deeds, with a writing expressing 
the terms of the deposit, is entitled on a petition on bankruptcy for a sale, 
to have his costs out of the produce of the mortgaged property. Ex parte 
Trew, 3 Mad. 372. 

10. Costs of the application given to a mortgagee by deposit, upon a pe- 
tition for the usual order, there being a written instrument specifying the 
agreement for the deposit. Ex parte Brightwen, in re Wells, 1 Buck. 148. 

11. Equitable mortgagee praying a sale of mortgaged estate, pays the 
costs of the petition, and of the assignees appearance to it, not out of the 
produce of the mortgaged estate, but personally ; but if the assignees oppose 
the petition on frivolous or mistaken grounds, they pay the costs occasioned 
by such opposition. Ex parte Horne, 1 Mad. 622. 

12. Equitable mortgagee not entitled to costs on application for sale of 
pledge, &c. though it was owing to tlie bankrupt that no regular mortgage 
was made. Anon. 2 Mad. 281. 

13. Mortgagor filing a bill to redeem must pay the costs of persons, de- 
fendants, claiming under the mortgagee. Wetherell v. Collins, 3 Mad. 255. 

71. Against a mortgagee. 

Costs decreed against a mortgagee under circumstances. Taylor v. Baker, 

1 Dan. 71. 

72. Priority of claim for, on sale of mortgaged premises. 

Under a bill by the first mortgagee, the second and third mortgagees con- 
senting to a sale, the fund proving deficient, the CQsts are paid in the first 
place. Kenebel v. Scrafton, 13 Ves. 370. 

73. On motions. 

1. Costs not given on a motion, unless mentioned in a notice. Munn v. 
King, 18 Ves. jun. 297. 

2. Costs on motion, against] settled practice. Hill v. Turner, 2 Ves. & 
Beam. 372. 

74. On application for new trial of issue. 

The costs of an application for a new trial of an issue directed out of 
chancery, denied ; they do not, in consequence, in this court, come within 
the costs of suit. Davie v. Lord Brownlow, Dick. 796. 

75. Of notice of motion abandoned. 

1. No costs upon a notice of motion abandoned till after the third time. 
Shelly V. Shelly, 8 Ves. 316. 

2. Objection to a motion, upon the right to costs of previous notices 
abandoned, cannot be made until the fourth. Anderson v. Palmer, 14 Ves. 
151. 

3. Order relative to costs in cases in which notices of motion given are 
abandoned. 3 Mad. 318. 

4. Where a defendant gave notice of a motion before the vice-chancellor, 

for leave to file a supplemental answer, and no order was made, in conse- 
quence of the notice not stating the facts to be introduced into the supple- 
mental-answer, and the defendant thereupon gave a notice of alike motion 
before the lord chancellor, stating the facts meant to be introduced, and 
afterwards abandoned it, he was ordered to pay the plaintiff the costs of the 
two notices. Whitcombe v. Min(;|)in, 1 W. C. C. 1. ^ 


76. For 
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76. For disobeying an order of court. 

To produce papers. 

Costs for not restoring papers; an order having been made, and served 
personally. In the matter of Hassenclever, 1 B. C. C. 434. 

A 77. To a member of parliament arrested. 

^ Costs against an officer violating the privilege of parliament to be free 
from arrest. 1 Ves. jun. 3. 

78. Of objection for want of parties made at the hearing, but not made 

in the answer. 

Cause, on coming on to be heard, directed, on an objection made by the 
defendant’s counsel, to stand over for want of parbes, with liberty to amend ; 
but defendant was refused the costs of the day, his answer not stating the 
objectioutfor want of parties. Mitchell v* Bailey, 3 Mad. 61. 

79. Of commission of partition. 

K As in commission of partition, so in dower, each party bears his own 
costs. Lucas v. Calcraft, Dick. 594. 

2. In cases of partition, where the parties are entitled unequally, if the 
plaintiff be entitled to the smaller share, the costs shall be borne equally ; 
sed queere^ if the plaintiff be entitled to the larger share. Hyde v. Hindeley, 
2 Cox, 408. 

3. On a bill for partition, the costs of executing the commission, and of 
all necessary proceedings in the case, must be defrayed by the parties in 
proportion to their interests. Calmady v. Calmady, 2 Ves. 568. 

4. Costs of the partition and conveyance in proportion to the interests. 
1 Ves. & Beam. 554. 

80. To pauper appealing. 

Pauper cannot appeal. Taylor v. Bouchier, Dick. 504* 

81. To pauper, suing as such, after examination interesse suo. 

A person ordered to be examined pro interesse suo was permitted to pro- 
secute and make out her right in formd pauperis. James v. Dore, Dick. 788. 

82. To pauper suing as executor. 

Executor or administrator cannot sue as a pauper. Paradice v. Sheppard, 
Dick. 136. 

83. To pauper claiming as heir. 

Plaintiff, a pauper, claiming as heir at law ; the defendant claimed under 
a will not proved, and a deed disputed: the bill was retained, with liberty 
to bring an action ; the tenants ordered to pay the plaintiff 150/. to enable 
him to go to trial. Perishal v. Squire, Dick. 31. 

84. . To pauper suing as next friend. 

Next friend cannot sue in formd pauperis : but ought not to be discharged 
for poverty : dangerous to displace him ; though perhaps there may be a 
case gross enough for it. 1 Ves. 410. 

85. To pauper — influence of his misconduct in a former cause, on the 

question of. 

Misconduct in a former cause is no ground for refusing a party liberty to 
sue as a pauper m another, for the subject before in dispute. Bowyer v. 
M'Evoy, B. A B. 562. 

86. To pauper — dispaupering. 

1. Tb^^privilege of paupers, for obtaining justice, not to be perverted to 
injustice,# The court tender as to dispaupering. Costs against a pauper 

upon 
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upon that ground not pressed, on the recommendation of the court. White* 
lock V. Baxer, lOVes. 511. 

2. Improper and vexatious conduct in a former suit, or a subscription, 
though liable to be impeached as maintenance, no ground for dispaupering. 
Corbett v. Corbett, 16 Ves. Wl. 

3, Costs against a pauper for scandal. 16 Ves. 284. 

J87. To pauper — affidavit of poverty, by whom made. 

1. The affidavit to ground the order to be admitted to sue in formd •pau* 
peruy must be made by the party, not by a third person. Wilkinson v. 
Belsher, 2 B. C. C. 272. 

2. A party convicted of perjury is competent to make affidavit to enable 
him to sue as a pauper ; and such affidavit is admissible for that purpose. 
Bowyer v. M‘Evoy, 1 Ball dr Beaty, 562. 

88. To pauper — form of affidavit of poverty. 

Affidavit, that the defendant is not worth more than 5/. except the matters 
in question^ will not entitle him to defend in formd pauperis. On that ground 
he was dispaupered. Spencer v. Bryant, 11 Ves. 49. 

89. To paijper — commitment of for filing improper bill. 

A pauper is liable to be committed for filing an improper bill. 4 Ves. 630. 

90. To pauper — signature of notice of motion by. 

Notice of motion by a party in formd pauperis y must be signed by the clerk 
in court. Gardiner v. , 17 Ves. jun. 387. 

9 1 . To pauper — amount of. 

1 . A pauper can have no more than pauper's costs. Denn v. Russel, 
Dick. 427. 

2. Costs to a pauper ; whether more than out of pocket — quaere. Frost 
V. Preston, 16 Ves. 160. 

3. Plaintiff a pauper. Costs of impertinence, expunged from the answer, 
ordered to be taxed as dives costs, to be paid into court. Rattray v. George, 
16 Ves. 232. 

4. Different decisions as to costs to a pauper. 16 Ves. 233. 

92. Against one suing in forma pauperis. 

1. Plaintiff, suing in formd pauperisy shall not amend by leaving out de- 
fendants, without paying their costs. Wilkinson v. Belsher, 2 B. C. C. 272. 

2. Pauper shall not dismiss his bill without paying costs. Pearson v. Bel- 
sher, 3 B. C. C. 87. 

93. Of petition to stay bankrupt’s certificate. 

General rule, that a petition to stay a bankrupt's certificate failing, is 
dismissed with costs; unless misconduct of the bankrupt. Ex parte the 
Royal Bank of Scotland, 1 Ves. & Beam. 5. 

94. Of plea directed to stand for an answer, with liberty to except. 

When a plea is directed to stand for an answer, with liberty to except, 
the plaintiff is entitled to costs. Howling v. Butler, 2 Mad. 245. 

95. Of plea not argued, from plmntiff intending to amend. 

Where a plaintiff, intending to amend, declines arguing a plea set down, 
it must be allowed with the usual costs. Lopes v« De Tastet, 3 Mad. 183. 

96. Of process improperly issued. 

Where a plaintiff issues process to which he has no right, the defendant 
is entitled to costs. Swift v. Swift, 1 B. & B. 326. 


97. Dll 
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97. On re-hearing. 

l^ndertaking upon a re-hearing, under a general order, to pay such costs 
as the 'court shall think proper* 1 1 Yes. 17S. 

98. On withdrawing replication. 

Order to withdraw replication, on payment of 20s. costs, of course; the 
general order, ^th April 1748, giving a discretion to exceed 40s. costs, in 
^e of dismissal on bill and answer. Cowdell v. Tadlock, 3 Yes. & Beam. 19. 

' 99..0f report of regularily of proceedings, held otherwise on exceptions. 

Costs of a report, certifying proceedings to be regular, which, on excep- 
tions to the report, were held to be irregular. Stevens v. Long, Dick. 282. 

100. On bill of review. 

Costs, of course, upon a bill of review for error, where no error in the 
decree. Bolger v. Mackell, 5 Yes. 

101. Of sales. 

Charges of a sale to be taxed under the head of just allowances, not, of 
costs. Crump v. Baker, 18 Yes. jun. 28.5. 

102. Of scandal and impertinence 

Counsel and agent liable to costs for scandal and impertinence. 16 Yes. 
234. 

103. Of sequestration. 

Where an order nisi for sequestration is obtained against a privileged 
person, he is not in contempt unless he neglects to obey an order fiisi, 
Smallbrook v. Lord Donegal, 3 Anst. 647. 

104. In a suit by a tenant for a renewal rendered doubtful by his 

conduct. 

A tenant having by his conduct made his title to a renewal doubtful, and 
thereby rendered a suit for it necessary, was, on obtaining a renewal, de- 
creed to pay all the costs. Barrett v. Pearson, 2 B. & B. 189. 

105. Of perpetuating testimony. 

1. A defendant to a bill to perpetuate testimony, there being no examin- 
ation of witnesses, is entitled to the costs of answering. Lecky v. Murray, 
IB. &B. 391. 

' 2. Costs of perpetuating the testimony of a will allowed to a purchaser. 

Mackrell v. Hunt, 2 Mad. 37. 

3. Defendant to a bill to perpetuate testimony, entitled to bis costs im- 
mediately after the commission executed, upon the allegation that he did 
not examine any witnesses. Foulds v. Midgley, 1 Yes. & Beam. 138. 

1 06. In tithe causes. 

1. Answer stating a tender of tithes before bill hied, but not proved, will 
not save costs. Miines v. Davison, 3 Mad. 374. 

2. Bill of a rector claiming tithe of seeds against a vicar, expressly en- 
flowed of small tithes generally, except hay, on the ground of perception 
against non-perception, dismissed with costs. Dorman v. Curry, 4 Price, 
109. 

3. Costs not allowed to land-occupiers failing in a defence of composition 
retd to a rector's bill for tithes, for want of evidence of the existence of a 
grant, although it was proved that the money-payment had been paid to the 
rector from 150 years before the 10 Ann. (and consequently before the re- 
straining statute) when the then rectat first agreed with the parishioners to 
receive such payment in lieu of tithes. Bennett v. Skeffington, 4 Price, 143. 
But thc' landlords of such occupiers having been made defendants, they 
were allowed their costs. Ibid. 
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4. Where a modus was ill laid for want of sufficient description of the 
lands alleged to be covered by it, costs were refused on an account bcin/^ 
decreed for plaintiffi Gillibrand v. Scotson, 4 Price, 267. 

1^7. To a trustee. 

3. A trustee is entitled to his costs unless he acts from motives of ob- 
stinacy and caprice. Taylor v. Glanville, 3 Mad. 1 76. 

2. No costs to a trustee, whose neglect occasioned the suit. O’Callaghan 
V. Cooper, 5 Ves. 117. 

3. Trustee not deprived of costs for slight misconduct, in respect of which 
he is charged with interest. Samines v. Rickman, 2 Ves. 36. 

4. Costs refused to a trustee setting up a trust different from what it 
really was ; but general misconduct, &c. is not a sufficient ground. Ball v. 
Montgomery, 2 Ves. 192. 

5. Costs to trustees and executors brought into court, though they made 
a claim and failed, if merely by way of submission. 1 Ves. 205. 

6. Costs to trustees ; but none for or against heir-at-law, defendant, who 
raised a point, and failed. 1 Ves. 205. 

7. No costs to any j)arty claiming under a contract not meritorious, even 
though recovered ufion ; not even to a trusti‘e. J Ves. 55. 

iS. Costs to defendant a mere trustee, by consignment of goods, as to 
plaintiff in bfll of interpleader, not as between attorney and client, but ac- 
cording to the course of the court as between party and party. Dunlop v. 
Hubbard, 19 Ves. 205. 

9. A trustee not appearing at the heaving of the cause, a decree was made 
against him, with liberty to shew cause against it. Under this order he set 
down the cause again, and prayed his costs, which were given to him on paying 
the costs of the tlay on the former hearing. Norris v. Norris, 1 Cox, 183, 

10. Bill being dismissed without costs as a hard ease, parties made trus- 
tees without their knowledge, and as such being necessary parties to the bill, 
cannot have costs against plaintiff; hut left to their remedy against their 
principal : otherwise perha])s, if plaintiff had prevailed ; because then those 
costs might have been given over against other defendants. Brodie v. St. 
Paul, I Ves, 326. 

108. Against a trustee. 

1. Trustee ordered to pay costs on misconduct. Dawson v. Parrot, 
3B.C.C.236. 

2. A bill for a specific performance of an agreement was made necessary 
by a ‘rustee refusing to join in the conveyance ; the court being of opinion 
that the trustee ouglit to pay all the costs of the suit, the decree was, that 
the plaintiff should |)ay the costs of all the other defendants, (although he 
had a decree against them), and recover over the whole costs Irom the de- 
iendant, the trustee. .Jones v. Lewis, Cox, 199. 

109. Ill suits between vendor and vendee. 

1. Vendor not making a title when bill filed, pays the costs up to tlie re- 
j)ort of a good title. Harford v. I'urrier, 1 Mad. 532. 

2. Vendor not making a good title, ordered to pay costs, though he w as 
only a trustee to sell. Edwards v. Harvey, Cooper, 40. 

3. Costs to a purcliaser : the vendor having established his title before 
the master, after contest, upon a different ground from that in the abstract 
delivered. Fielder v. Higginson, 3 Ves. & Beam. 142. 

4. Decree for specific performance, without costs to the plaintiff, the 

vendor : tlie title, though established before the master, not being clear upon 
tile abstract. v. ('ollinge, 3 Ves, & Beam. 143. 

5. In a suit, to be relieved against the purchaser of a contingency, in fact 
destroyed at the time of the bargain between the parties, though w ithout 

VoL. VIII. U the 
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the knowledge of either, no costs given on either side. Hitchcock v. Gid- 
dings, 4f Price, 335. 

6. Costs in equity in the discretion of the court, upon the circumstances : 
not following the event by a positive rule, as at law ; though prima Jade 
that is the course; and circumstances must be brought forward by the 
party who fails. In this instance, a bill by a vendor for a specific perform- 
ance, the report being against the title, the bill was dismissed with costs, 
upon tlie circumstances ; the purchaser having taken possession at the in- 
stance of the vendor, representing the title to be perfect ; though possession 
taken, generally is of weight as to costs. Vancouver v. Bliss, 11 Ves. 458. 

110. In suits to establish or invalidate a will. 

1. General rules, 

1. Where a suit is occasioned by a difficulty arising from the will of the 
testator, the costs are to be paid out of the general fund. Pearson v. Pear- 
son, 1 Sell. & Lcf. 12. 

2. Where a testator expresses himself so ambiguously as to make a suit 
here necessary, the costs shall be paid out of his general assets. JolliiFe v. 
East, 3 B. C. C. 25.; Bough v. Heed, Ibid. 192. 

2. For or against the heir at latv, 

1. Costs, where the heir at law brings a bill to dispute a will ; or a bill is 
brought against him to establish a will. Blinkehorne v. Feast, Dick. 153. 

2. If an heir at law bring a bill to dispute a will, and the will is establish- 
ed, he shall pay costs at law, and in equity ; otherwise, if he be a defendant* 
Gough v. Boterel, Dick. 386. 

3. Heir at law, defendant, contesting the will, and failing, but establishing 
a claim as creditor, against the testator’s estate, charged with the payment 
of his debts, is entitled to his costs. Burne v. Breen, 1 B. & B. 308. 

4. Heir at law, defendant, desiring an issue upon a will, in which he failed, 
entitled to his costs in equity. No costs on cither side as to the issue ; 
ordered to pay costs of a groundless motion, for a new trial. White v. Wil- 
son, 13 Ves. 87. 

5. Heir at law files a bill to set aside a will, which upon an issue is estab- 
lished ; ordered to pay costs in this court and at law ; but on a bill by the 
devisee to establish tlie will, no costs given on either side. Johnson v. 
Gardiner, Dick. 313. 

6. Bill by devisee against the heir at law to establish the will and execute 
the trusts, but praying nothing more ; no account was directed, and the 
plaintiff ordered to pay defendant his costs. Boson v. Boson, Dick. 300. 

3. Miscellaneous. 

A. made a will, giving his personal estate to his five infant children bj^his 
first wife. He afterwards married a second wife, by whom he had one 
child, who died soon after his birth. On the death of A. the executors at- 
tempted to prove the will, but were opposed by the widow, on the ground 
that the will was revoked by the second marriage. A deed was then exe- 
cuted, by which the wife agreed, on certain considerations, to permit the 
will to be proved. The widow having married a second husband, they filed 
their bill in this court to set aside the deed, as having been obtained by 
fraud or surprise, and to have the assets administered as in the case of an 
intestacy. The court directed the parties to proceed in the prerogative 
court,, and reserved further directions. The prerogative court decided in 
favour of the will. The plaintiff appealed to the delegates, but afterwards 
agreed to abandon the appeal, on payment of 200/. This court then directed 
the accounts of the persona! estate, &c. Notwithstanding the plaintiffs failed 
in setting aside the will, yet, as in any case, it was necessary that the ac- 
counts sliould be taken in this court, the plaintiffs ^ad their costs out of the 
fund. Thomson V. Shepherd, 2 Cox, 161. 
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111. Of examination of witness abroad. 

Commission for the examination of witnesses in Sweden ; costs of the soli- 
citor attending the execution of the commissioni not allowed. Hamond v. 
Wordsworth, Dick. 381. 

XII. rrlattng ritfiec to tirarttct tti ge^ 

ttttal, or to jiartttular tourt0, {tttaotio, (irocttbtngd, or 
Ottuattotta^ 

, 1 . Proceedings in the petty bag. 

1. Demurrer, 

Demurrer in the petty bag made a consilium^ and ordered to be argued 
and afterwards overruled. Ballard v. Hobbs, Dick. 333. 

2. Motion for nevo trials •cohere made. 

An action having been commenced on the petty bag side of the court of 
chancery, but tried in K. B., and application for a new trial, must be made in 
K.B. and not in the court of chancery. jEx Barker, 1 Cox, 418. 

3. Motion to discharge , for not charging in execution ^ xohere made. 

After verdict in an action in the petty bag, an application to discharge the 
defendant for not having been charged in execution within two terhis, must 
he made to tlie king’s bench ; but the court, to remove any difficulty, made 
a collateral order. Fraser v. Lloyd, Cowper, 187* 

2. Doctrines relating to practice in general. 

1. Usage, xoitkout an order, establishes a rule. 

The constant and undisturbed practice of the court is binding, as the law 
of the court, without positive order. Brown v. Bruce, 2 Mer. 1 . 

2. And even supersedes an order, 

1. Effect of continued practice against an order of court. 1 Vcs. dr 
Beam. 327. 

2. Repeated decisions forming a series of practice, may amount to the 
reversal of' an order. 1 Ves. & Beam. 328. 

3. Inflexibility of general rules. 

General rule not broken through on account of inconvenience. 1 Ves. 324, 

4. Relative to parties. 

1 . One man not bound by the defence of another. 1 Ves. 8. 

2. Motion by defendants to a bill for a partnership account, for a pro- 
duction of the accounts before answer, refused. Pickering v. Rigby, 18 Ves. 
jun. 484. 

5. Account. 

I . Reference to master btfore nnsxoer. 

Defendant to a bill for an account, cannot upon motion immediately after 
answer, have a reference to the master, by analogy to the case of a mort- 
gage, by statute 7 Geo. 2. c. 20. ; and the case of specific performance, ac- 
cording to the practice settled ; though the reason of it is unquestionable. 
Eldridge v. Porter, 14 Ves. 339. 

2. Production of accounts before answer. 

Motion by defendants to a bill for a partnership account, for a production 
of tlie accounts before answer, refused. Pickering v. Rigby, IS Ves. 484. : 

3. Opening of, surchargvig, and falsifying. 

To a bill for an account, a settled account was suggested by the answer, 
but not proved. Liberty given to surcharge and falsify, if the master should 
find any settled account. Kinsman v. Barker, 14 Ves. 579. 

U 2 
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4. Subjects of— illegal items. 

Contract to be jointly concerned in ship insurances is void by stat. 6 Geo. 1 
c. 18. s. 12. though the policies are subscribed by the underwriters in their 
separate names ; but though the contract could not be executed, the court 
would not exclude the result of it in decreeing a general account. Watts v. 
JBrooks, 3 Ves. 612. 

6. Interlocutoiy applications in miscellaneous cases. 

Amendment of submission bond. 

Application tb amend mistake in a bond of submission, an order of court 
to an award. Ex parte Ross, Dick. 1S3. 

7. Privilege from arrest or detainer. 

1. Ambassador" s servant. 

Arresting the servant of a foreign minister, though not lodging in his 
house, held to be a breach of privilege within the 7 Ann. In re Count 
Haslang. Dick. 274. 

2. Bankrupt during his examination. 

1. The privilege of a bankrupt from arrests during his examination extends 
to an attachment for not paying money under an award, made a rule of 
court. Ex parte Parker, 3 Ves. 554. 

2. A bankrupt’s privilege from arrest extends to the end of the 42d day. 
Ordered that the plaintiff in the action should discharge him ; and the officer 
having acted without instructions, wai^ ordered to pay the costs. Ex parte 
Donlevy. 7 Ves. 317. 

3. Whether a deviation by a bankrupt, xeturning from examination, for 
the purpose of leaving his books at the house of the assignee, will deprive 
him of his privilege, qucere. Ibid. 

4. Though the form of the process be criminal, yet if it issue to compel 
payment of a debt, it is an arrest under the stat. 11 & 12 Geo. 3. c.8. s. 28. 

1 Sch. & Lef. 169. 

3. Bankrupt, attending commissioners, independent of the statute. 

Bankrupt’s privilege from arrest in attending the commissioners, inde- 
pendent of the stat. 5 Geo. 2. 7 Ves. 314. 

4. Creditor attending bankrupt commissioners. 

A person arrested on his return from proving a debt under a commission, 
discharged, and ordered to be paid the costs of the application. Ex parte 
Bryant, 1 Mad. 49. 

5. Suitor attending the cause. 

1. Party attending his own suit privileged from arrest. 7 Ves. 314. 

2. Plaintiff in his return from attending a motion against him in the cause, 
was arrested, and a detainer lodged against him in another action ; he was 
discharged from both ; the court examined the parties personally, not by affi- 
davit. Bromley v. Holland, 5 Ves. 2. 

3. Order, that the plaintiffs in an action and detainers discharge the de- 
fendant, arrested when returning home from his examination before the 
master. Though necessary deviations are allowed, the question always is upon 
the bond fides ; especially where the examination is not finished. Sidgier v. 
Birch, 9 Ves. 69. 

4. A defendant who had been attending with jjis solicitor a warrant before 
the master to produce papers, and was arrested on leaving the master s 
office, discharged from the arrest. Franklynv. Colquhoun, I Mad. 580. 

6. Solicitor attending the cause. 

1. Solicitor arrested in his return from attending the master, discharged 

4 in 
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in the original action and subsequent detainers. The proper course, is an 
order upon all the plain tilFs to discharge him. Ex parte Ledwich^ 
8 Ves. 598. 

2. A solicitor, arrested upon his return direct from attending his client's 
business in Lincoln's Inn hall to his own house, without delay or deviation, 
discharged upon examination viva voce of him and the officer, taken, and the 
oath administered, personally by the lord chancellor, sitting in bankruptcy ; 
the register, therefore, not present. Gascoyne’s case, 14 Ves. 183. 

3. A solicitor, arrested on his way from his residence to Lincoln's Inn 
hall, without deviaton, for the purpose of attending a bankrupt petition, as 
solicitor, discharged on personal examination by the lord chancellor ; the 
oath administered by the register; but to be entitled in the bankruptcy. 
Castle's case, 16 Ves. 412. 

7. Part}] attending an arbitration, 

1. Arresting a party going to attend, or returning from attending, an 
arbitration, and being summoned for the purpose, held a breach of privilege, 
and he was ordered to be discharged. Moore v. Aylet, Dick. 780. 

2. A party attending an arbitrator under an order of the court, is pri- 
vileged from arrest. Moor v. Booth, 3 Ves. 350. 

8. Witness attending the cause. 

Privilege of a witness from arrest, as a person going to make an affidavit 
before a master. 2 Ves. & Beam. 394. 

' 9. Witness attending an arhiiralion. 

Witness attending arbitrators upon an arbitration under an order of court, 
protected from arrest. 2 Ves. & Beam. 395. 

10. Witness attending bankrupt commissioners, 

A person attending under a summons of commissioners of bankrupt privi- 
leged from arrest. Ordered, that the parties arresting, and who had lodged 
detainers, having notice, should discharge him. The attorney having under- 
taken to indemnify the offiebrs, and they having acted under that, guilty of 
a contempt, and ordered to pay all costs out of pocket. The lord chancel- 
lor also intimated, that a creditor attending to prove his debt, though not 
under a summons, is entitled to privilege. Ex parte King, 7 Ves. 312. ^ 

11. On invalidating original proceeding, 

1. A detainer, before the defendant could be discharged from an illegal 
arrest, as where he was returning from his examination under a commission 
of bankruptcy against him, cannot be supported. Ex parte Huwkins, 

4 Ves. 691. 

2. Discharge from a commitment for a supposed contempt in bankruptcy ; 

which failed, with the proceeding on which it was founded. Subsequent 
detainers stand, according to the practice of law. Ex parte Dumbell, 
10 Ves. 328. • ' 

12. Duration of privilege. 

Protection from arrest during attendance through an interval of adjourn- 
ment to another period of the same day at the same place. 2 Ves. & 
Beam. 395. 

13. Discharge from, application for, to whom made. 

The application to discharge from arrest must be to the court of which 
the proceeding is a contempt. 2 Ves. & Beam. 374. 

8. Bankruptcy. 

1. Reference to master, to examine on interrogatories. 

On a reference lo a master in bankruptcy, with liberty for him <o yxamine 

U 3 ' parties 
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parties on interrogatories, if he should think lit, it seems that if the master 
should decline to examine any party when required so to do, he should state 
the ground oh which he declined to do so. Ex parte Charter, 2 Cox, 168. 

2. Notice to dispute commission* 

1. Defendant permitted to withdraw rejoinder, and rejoin de «ovo, giving 
notice of his intention to dispute the bankruptcy, but subject to costs. 
Brick wood v. Miller, 2 Rose, 216. 

2. Order, that the defendant might be at liberty to rejoin de novo^ giving 
notice of his intention to dispute the bankruptcy, allowed to be retained only 
on his consenting to admit as evidence the depositions of a deceased witness 
iis being necessary to prove the bankrupty. Ibid. 1 Mer. 4. 

3. Order to withdraw rejoinder, and rejoin de novo; for the purpose of 
giving notice of intention to dispute an act of bankruptcy, under the stat. 
49 Geo. 3. c. 121.; by analogy to the practice at law to permit a plan to be 
withdrawn ; requiring, according to the practice in the exchequer, the affi- 
davit to state the deponent's information and belief, tliat it is essential to the 
justice of the case. Berks v. Wigan, 1 Ves. & Beam. 220. 

4. Order, after several witnesses had been examined, to withdraw re- 
joinder, and rejoin de novo, for the purpose of giving notice under stat. 
49 Geo. 3. c. 121. s. 11. of the intention to dispute act of bankruptcy, and 
petitioning creditor’s debt ; but upon the terms of undertaking to pay 
such costs as the court might afterwards direct. Brickwood v. Miller, 
Cooper, 270. 

9. Charity. 

1. Petition in case of abuse of, 

1. Charity regulated upon petition instead of ^rr information, under the 
act of parliament 52 Geo. 3. c. 101. Ex parte Berkhamstead Free School, 

2 Ves. & Beam. 134. 

2. Relief for charities by petition, instead of information, under the stat. 
52 Geo. 3. c. 101., being limited to questions of abuse of trust as between 
the trustees and the objects of the charity, not applicable to an adverse 
claim to land, as having formerly belonged to the charity. Ex parte Rees, 

3 Ves. & Beam. 10. 

3. The jurisdiction under the stat. 52 Geo. 3. c. 101. substituting petition 
for information in cases of abuse of trusts for charity, and 40 Geo. 3. c. 56., 
as to money entailed, discretionary. 3 Ves. & Beam. 11. 

4. Petition under stat. 52 Geo. 3. c. 101. must have the signature of the 
attorney-general, or if no attorney-general at the time, then of the solicitor- 
general, and such signature should not be affixed without the same deliber- 
ation as in the case of an information regularly filed. Ex parte Skinner, 
2 Mer. 453. 

5. Under the act providing a summary remedy in cases of charity, after 
one order on petition, the subsequent orders may be obtained on motion. 
Slcwringe's Charity, 3 Mer. 707. 

6. An information having been filed on petition, presented with the same 
objects, it is not for the court to separate these objects, and to give relief 
upon the petition as to such as are regularly within its limits, leaving the 
rest to be disposed of on the information. Ex parte Skinner, 2 Mer. 453. 

7. Under the act of parliament giving jurisdiction upon a petition in 
charity-cases, the trustees not appearing, ordered to show cause why the 
order prayed should not be made. Ex parte Seagears, 1 Ves. & Beam. 496. 

2. jReference of petition relating to abuse of 

On a reference in a petition under stat. 52 Geo. 3. c. 101. the master may 
receive- affidavits in evidence. Ex parte Greenhouse, Swanst. 40. 


10. Con- 
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10. Contempt in general. 

Aggravated by immorality. 

Immorality, as such, not punished in equity ; but considered in punishing 
contempt. 1 Ves. & Beam. 298. 

1 1 . Extraordinary contempt. 

1 . By •proceeding at latu after suit attached in equity. 

It is a contempt to proceed at law after the subject of the suit has been 
attached in court. Mocher v. Reed, 1 B. & B. 318. 

2. Publication of proceedingSy or relative thereto. 

Two printers committed to the prison of the Fleet, for publishing a letter 
touching tlie proceedings of this court in causes. Roach v. Garvan, 1 Dick. 
79^. 

3. Writing letter to chancellor. 

The lord chancellor declared, that in future, if he should receive a private 
letter on the subject of a cause, he would consider whether the writer should 
not bo committed. 8 Ves. 467. 

4. Marrying tvard of court. 

1. Upon the marriage of a ward of the court, under flagrant circumstances, 
the clergyman and clerk were ordered to attend ; the husband was commit- 
ted ; and the lord chancellor directed the proceedings to be laid before the 
attorney-general ; expressing his opinion, that contriving a marriage with- 
out a due publication of banns is a conspiracy at common law. Priestley 
V. Lamb, 6 Ves. 421. 

2. There must be a reference to the master for a proper settlement, before 
contempt for marrying a ward of court can be cleared. In such case, settle- 
ment of her personal property to husband for life, then to wife for life, then 
to children according to appointment of survivor, varied, so as to vest a moiety 
in the children at her death, if before his ; but still subject to 1ms appoint- 
ment. Stevens v. Savage, 1 Ves. 154. 

12. Bill of discovery. 

1. Affidavit. 

A bill for discovery of the contents of a lost deed, and to have a new one 
executed, must be accompanied by an affidavit of the loss of the former. 
Rootham v. Dawson, 3 Anst. 859. 

2. Search in furtherance of. 

The court will not grant an application made on the coming in of the de- 
fendant’s answer to a bill for discovery, to search the boxes of an absent in- 
dividual (which have been left in the hands of the defendant as a depository) 
for the purpose of ascertaining whether the property of the applicant be 
there, on a bill filed for that purpose, to aid by such discovery ; an inform- 
ation in the nature of an action of detinue, unless good reason be shown, 
through the medium of facts disclosed by affidavit, for the supposition that 
the identical thing sought be there, and that the party applying has an in- 
terest in the object of search. Attorney-general v. Elliott, 1 Price, 377. 

13. In action of ejectment. 

Abuse in ejectment by delivering a particular, specifying a breach of every 
covenant. 3 Ves. & Beam. 30. 

14. Under ejectment statutes. 

It is not necessary to serve any but those deriving legal interests under a 
lease, with an ejectment for non-payment of rent, under the ejectment sia- 

U 4 tutes 
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tuteSy otherwise the landlord must tile a bill to discover who had equitable 
claims upon it. Biennerhassett v. Day, 2 B. & B. 124. 

15 . Election of Scotch representative peers. 

A suit under 6 Ann. c. 23. to certify that a Scotch peer had taken the 
oaths in chancery, does not require a teste ; and if the teste is repugnant, 
and impossible, it shall not vitiate. In the matter of the Duke of Leeds, 
1 Anst. 143. 

1 6. In case of election between jointure and bequest. 

Preliminaries to. 

Party having right of election, may file a bill to have property cleared in 
order to elect to advantage., 1 Ves. 172. 

1 7. In case of election jigainst an heir. 

What instruments may he read, 

1. Question whether an instrument of any given nature or form is to be 
read against an heir for the purpose of election, as belonging to the law ol' 
real property, determined by tliC statute regulating devises of land. 2 Ves. 
& Beam. 132. 

2. Effect of that, where the land is in Scotland ; and where the domicil is 
in Scotland, the estate in England, and an English will imperfectly exe- 
cuted. As to the soundness of the principle, qucerc. Ibid. 

18 . Writ of error. 

1 . Writ of error generally stays execution in civil cases ; not in criminal* 
Huguenin v. Baseley, 15 Ves. 180. 

2. Application to quash wTit of error in exchequer in qui tarn actions in 
the king’s bench. Lloyd v. Scott, Dick, 575. 

S. Attachment by the plaintiffs in the lord mayor’s court, on property of 
the defendant in the hands of a garnishee. Defendant residing at Ham- 
burgh, is not summoned, and a verdict is obtained by the plaintiffs, by virtue 
of which the money is paid them, on their giving security to restore the 
same in case the defendant shall, within a year and a day, appear and give 
bail to answer, &c. according to tlie custom. Defendant appears, and pleads 
to the jurisdiction. Plaintiffs reply ; and defendant joins issue as to part, 
and demurs to the other parts of the replication; and obtains judgment both 
on the argument of the demurrer, and afterwards on trial of the issue. In 
the interval between the two payments, plaintiffs present a petition to the 
lord chancellor for a commission and writ of error, which are granted. 
Defendant now moves to supersede both the commission and writ ; and the 
same are accordingly superseded upon the ground of misrepresentation in the 
petition on which they issued ; by which it was alleged, first, that the de- 
fendant had been summoned when no summons had issued ; secondly, that 
the validity of the defendant’s plea had been argued on a demurrer to the 
replication ; making no mention of the defendant having joined issue as to 
part, which issue had not been tried at the time of presenting the petition, 
and other misrepresentations- The motion was further supported on the 
ground of the commission and writ having been sued out merely for delay, 
as was manifest from the plaintiffs not having proceeded therein ; it being 
also contended that if the court would not supersede them, the defendant 
ought to be at liberty to take out executioi^ notwithstanding such proceed- 
ings not amounting to a cessci execution as to which, Traub v. Schmidt, 

3 Mer. 632. 

19. In relation to executors. 

1. Right of to account, noixioithstanding admission by mistake of assets, 

Notwijjistanding an admission of assets by mistake, the court will, upon a 
strong and clear case, permit an account. 9 Ves. 365. 


2 . Modi, 
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2. Mod^ of obtaining payment of. 

1; To obtain payment to the representative, the mere production of the 
probate is not sufficient. Proof of the death is now required ; and that the 
testator was the party in the cause. 10 Ves. 289. 

2, Arrears of annuity ordered to be paid to widow and executrix, although 
no report of 'debts had been made, it being stated by her answer that there 
was no deficiency of assets. Skinner v. Sweet, Cooper, 54*. 

3. Mode of securing testators rights. 

Executor directed not to derive any advantage from keeping money in his 
hands without accounting for legal interest, and to accumulate for the ccsiui 
ipic trust. Decree, directing a computation of interest at 5/ per cent, on all 
sums received by him, while in his hands ; and that the master dp, in such 
computation, make half-yearly rests.” The object of that direction is to 
charge compound interest ; and the decree, though, perhaps, going farther 
than usual, was lield under the circumstances, the executor having kept tlie 
wJiole property in his hands, properly executed by a computation of interest 
upon each receipt from the day it was received ; the balance of receipts, with 
the interest so calculated, and payments, being struck at the end of the half- 
year ; and that balance, so composed of principal and interest, being carried 
forward as an item in the account, producing interest. Affirmed on re- 
hearing. Raphael v. Boehm, 13 Ves. 407. 

4. Mode of securing legatees^ rights. 

In a bill by legatees against the executor, if he admits on his examination 
a balance due, and claims no interest, the court will order him to pay it be- 
fore the report. Cargenven v. Peters, 3 Anst. 751. 

5. Miscellaneous. 

Application for the attorney of an executor in contempt for not appearing, 
to pay money received for the use of the executor, refused. Vanlmthen v. 
Shuman, Dick. 135. 

20. Extent in chief. 

Whc7i appropriate. 

Where the debt to the crown is not of a public nature, the crown process 
should not issue, as the form of the security does not alter the nature of the 
debt. 1 B. & B. 199. 

21. Extent in aid. 

When appropriate. 

There is no equity for a person, against whom an extent in aid has issued, 
to be reimbursccl by his creditor, on the ground that he has property suffi- 
cient to satisfy his debt to the crown without having recourse to the extent 
in aid. Pliillips v. Shaw, 8 Ves. 241. 

22. Friendly society act. 

After one order upon petition under the friendly society act, the sub- 
secjuent orders may be obtained on motion. Ex parte a Friendly Society, 
10 Ves. 287. 

23. Habeas corpus. 

The lord chancellor can issue the common-law writ of habeas corpus in 
the vacation time. Crowley’s case, 1 Buck. 264. 

24. Heir. 

1. Parol demurrer. 

Testator devised an estate to his heir at law, charged with two legacies, 
and afterwards died indebted on specialty, leaving his heir an infant. In 
this case the parol shall not demur. Mould v. Williamson, 2 Cox, 386. 

2. Keep- 
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2. Keeping heir h^ore the court. 

It is the practice in equity to keep an heir at law before the court, even 
though he admit the will. Semble for the purpose of giving more complete 
effect to any decree which the court may make, and which might require his 
concurrence. Jackson v. Radford, 4 Price, 274. 

25. Homine replegiando. 

Writ de homine replegiando , and de mthernam. Ex parte Ashton, Dick. 
23.; ex parte Saunders, Ibid. 137. 

26. Infant. 

1. Service of process against. 

1. Service of a subpeena on an infant personally, not good. Freeman v. 
Charnock, Dick. 439. 

2. A father ordered to discover where the infant was, that he might be 
served with a subpeena. Hockley v. Lukin, Dick. 353. 

3. Service of subpeena on the mother of infants, to appear and answer, 
they being secreted, deemed good service on the infants. Baker v. Holmes, 
Dick. 18. ; Garnum v. Marshall, Ibid. 77. 

4. An infant having a day to show cause agrnnst a decree of foreclosure, 
after he attained twenty-one, having attained that age, and having left the 
kingdom before he was served, to avoid his creditors ; application to serve 
his clerk in court with the subpeena; Lord Thurlow thought it must be per- 
sonal service, but it being again moved, upon strong affidavit, it was granted. 
Eicock v. Glegg, Dick. 764. 

2. Form of his petition. 

The court will act for the benefit of an infant, without regard to the 
prayer of the petition. 10 Ves. 59. 

3. Form of motion by^ to anstoer by guardian. 

A motion for leave to answer by guardian must name tlie guardian. Bras- 
bington v. Brassington, 2 Anst. 369. 

4. Appointment of guardian to, on plaintl/f's motion. 

Order, appointing a guardian for an infant defendant, on the motion of the 
plaintiff*. Williams v. Wynn, 10 Ves. 159. 

5. Amendment by, (f ansvocr. 

All infant defendant may, before he attains twenty-one, amend his answer, 
and go into a new defence. Savage v. Carroll, 1 B. & B. 548. 

6. His answer cannot be read against him. 

An infant's answer cannot be read against him; nor excepted to; and may 
be amended when he comes of age. 1 B. & B. 553. 

7- Fresh answer by, on coming of age. 

Instances in which the court hath given leave to a defendant, late an in- 
fant, to put in a new answer on attaining the age of twenty-one. Bennet v. 
Leigh, Dick. 89. ; Tancred v. Annison, Ibid. ; Ernth v. Lord Baltimore, Ibid. 

8. Course after attachment against, for want of answer. 

1. After an attachment against an infant for want of an answer, the proper 
course is, a messenger to bring the infant into court, to have a guardian as- 
signed. 9 Ves. 12. 

2. ' Defendant brought to the bar of the court for contempt in not putting 
in his answer, being an infant ; the court, on suggestion of his infancy, will 
assign him a guardian, and dicharge liirn. Wilson v. Bott, 1 Price, 62. 

9. Form of decree against. 

A decree, omitting to give an infant six months to show cause against it, 
erroneous. 1 B. & B. 531. 

10. In- 
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10. Invalidating by decree on coming ofjigc. 

Infant devisee of the equity of redemption of a copyhold decreed to join 
in a sale, allowed to show cause against the decree, when he came of age. 
Adams v. Gould, Dick. 443. 

11. hound by laches. 

Infant suitor bound by laches. 13 Ves. 396. 

12. Re^hearihg for after dismissal through neglect of solicitor. 

Tlie solicitor of the plaintiff, an infant, having suffered the bill to be dis- 
missed for want of appearing at the hearing, and the order of dismission to 
be enrolled, the enrolment was set aside, after the plaintiff had attained 
twenty-one, and he was held at liberty to re-hear the cause. Kemp v. 
Squire, Dick. 131. 

1 3. Reference relative to Ms interests. 

1. Where two suits are instituted in the name of an infant by different 
persons, acting as his next friends, it is of course to refer it to the master, to 
see what is most for the infant’s profit, upon the mere allegation of the 
counsel, that both suits are for the same purpose; it being at the risk of the 
party moving, in case the allegation should prove untrue, to have the order 
for reference discharged with costs, upon the special application of the other 
party. Upon such a reference, the master is at liberty to suggest any im- 
provement in the frame of the suit, and to report any special circumstances 
that may be for the infant’s benefit. Sullivan v. Sullivan, 2 Mer. 40. 

2. Reference to the master to inquire which of two suits, brought in the 
name of an infant, was most proper to be proceeded in. Owen v. Owen, 
Dick. 310. 

3. No reference upon an application by the next friend of an infant, to see 
whether a suit which he himself has instituted, is for the infant’s benefit. 
Jones v. Powell, 2 Mer. 141. 

4. Where the bill was to establish a will, and the infant heir set up in- 
sanity in the testator, but the evidence in the cause clearly proved him 
insane, the counsel for the infant act properly in declining an issuer Levy 
v. Levy, 3 Mad. 245. 

5. Master to inquire whether an infant was so within the act of 29th of 
Geo. 2.; and if he were, whether it was for his benefit to surrender old 
leases, or to take a new lease. Ex parte Swann, Dick. 749. 

(3. The order under the statute 7 Ann. c. 19. for the reference to the mas- 
ter, as well as that for the infant to convey, must be on petition, not on a 
motion. Evelyn v. Forster, 8 Ves. 96. 

7. Motion to commit the mother, for not permitting infant trustee to 
convey, not a proper mode of taking the opinion of the court. Ex parte 
Cant, 10 Ves. 554. 

27. Infixnt mortgagee. 

The mortgage money of infant mortgagee within the statute of 7 Ann. 
ordered to be paid into the bank on his account. Ex parte Winde, Dick. 276. 

28. Inquisition. 

Traverse of. 

1. Application for leave to traverse an injunction, refused; no evidence 
being produced, except the oath of the applicant, to invalidate the injunc- 
tion. In re Sadler, 1 Mad. 581. 

2. A mere trustee is not, it seems, allowed to traverse an injunction. Ibid. 

29. Lunacy. 

Master's report after death of lunatic. 

Where there is a reference to the master in a case of lunacy, he may make 
his report though the lunatic be dead. Ex parte Armstrong, 3 B. C. C. 238. 

30. Mortgage, 
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30. Mortgage. 

1 . In relation to 5 Geo, 2. c. 25. 

Time enlai'ged for appearance to a bill of foreclosure, under statute 
5 Geo. 2. c. 25 : notice in the parish church having been prevented while 
under repair. Knowles v. Broome, 1 Ves. & Beam. 305. 

2. /w relation to 7 Geo. 2. c. 25. 

1. The jurisdiction under the statute 7 Geo. 2. c. 20. s. 2. giving the 
eftect of a decree of foreclosure by a short order, is the same as if the cause 
was brought to a hearing. The time for payment may therefore be enlarged 
on the usual terms. Wakerell v. Delight, 9 Ves. 36. 

2. Mortgagor, defendant to a bill of foreclosure, being in contempt, 
cannot obtain the reference on motion under the statute. Hewitt v. McCart- 
ney, 13 Ves. 560. 

3. A reference under the statute 7 G. 2. c. 20. must proceed upon admis- 
sion of the principal and interest due upon the mortgage; and the master 
cannot admit evidence. Huson v. Hewson, 4* Ves. 105. 

4?. A decree of foreclosure, though pronounced on motion (under 7 Geo. 
2. c. 20.) cannot be discharged on motion. Cadle v. Fowle, 1 B. C. C. 515. 

5. Mortgagor applying for time, after having obtained the order under, 
7 Geo. 2. c. 20., need not have his money ready, as at law. Wakerell v. 
Delight, Cooper 27. 

3. Inquiries relative to. 

A debtor claiming as mortgagee, and by his answer denying notice ol 
the plaintiff’s title, which was neither alleged by the bill, nor proved ; an 
inquiry for the purpose of affecting him with notice was refused, first, upon 
a petition to vary the minutes ; and again, upon a re-hcaring. An inquiry as 
to what suras he had advanced upon the security of the mortgage, and at 
what times respectively, was granted. Hardy v. Reeves, 5 Ves. 4*26. 

4?. Setting dotvn bill for foreclosure as a short cause. 

A bill for a foreclosure cannot be set down as a short cause, unless by con- 
sent. Rashleigh v. Dayman, 2 Mad. 14*7. 

5. Extension of time of sale. 

~ The slightest ground will induce a court of equity to extend the time of 
sale in a foreclosure cause. Jessop v. King, 2 B. & B. 97. 

6. Dismissal of hill for redemption,* on non-payment at the time appointed. 

Upon a bill to redeem, and nonpayment at the time appointed, it is a 
motion of course to dismiss the bill. Stewart v. Worral, 1 B. C. C. 581. 

31. Officer executing process. 

1. Where an order for a messenger has been issued against a sheriff for 
contempt, in not returning an attachment against a defendant for not putting 
in his answer, (other attachments having been issued before) it is peremptory ; 
and the court will not stay the order, although it go to affect a sheriff not in 
office at the time of the alleged original neglect ; nor will they consent to 
enlarge the time allowed by the order. The previous order to the high she- 
riff to return the process may be served on his under-sheriff, and such ser- 
vice will be good. Nor will the court enlarge the time limited by the order 
in such a case. Thomas v. Matthias, 2 Price, 32. 

2. The sheriff of Chester refusing to make any return to the mandate of 
the chamberlain of Chester, upon an attachment issued out of chancery 
against the defendant to be executed, ordered to do it by a given time. 
Clough V. Cross, Dick. 555. 

3. The mayor of Coventry committed for not obeying an order of the 
court. Attorney-general v. Mayor of Coventry, Dick. 781. 


32. Original 
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32. Original writ, 

1. Cursitor to make out an original in trespass, quare clausum fregit^ and 
the party not to apply to the filazer. Ex parte Ingman, Dick. 221. ^ 

2. Judgment having been signed in error, for want of an original writ ; 
there having been a petition and order for one, but the order not served, the 
defendants ordered to consent to set it aside ; but a commitment for contempt 
in entering it up, refused. Pengree v. Jonas, 2 B.C. C. 141. 

33. Partition. 

Examination of uoitnesses. 

Examination of witnesses on a commission of partition. Meers v. Lord 
Stourton, Dick. 21. 

34. Writ of restitution. 

A writ of restitution will not be granted to put into possession a person 
not a party to the cause, who had been turned out by an injunction, though 
he had a legal title ; he having obtained such possession under a grant from 
the defendant pending the suit. Gaskell v. Durdin, 2 B. & B. 137. 

35. Records, supplying loss of. 

Records of bill, and answer being stolen or lost, new engrossments from 
the office copies ordered, and to be ^deposited in the office. Williams v. 
Floyer, Dick. 324. 

33. to repeal a patent. 

Changing venue* 

In a scire facias to repeal a patent, the venue cannot he changed from 
Middlesex to any other county. Ker v. Haine, 2 Cox, 235. 

37. Solicitor and client. 

1. Bill of — taxation (f. 

1. Proceedings before the lord chancellor, as exercising the visitorial 
power upon a royal foundation, not within the statute for taxing bills of costs. 
Ex parte Dann, 9 Ves. 547. 

2. Bills of costs examined after a long period, and even after payments 
made. 2 Ves. 203. 

3. Where an attorney has been seven years without getting his bills taxed 
after an order so to do, and they are lost in the mean time in the master’s 
oifice, the court will not allow it to go again to the master. Yea v. Yea, 
2 Anst. 494. 

4. Several bills of costs were delivered in, settled and paid, in the course 
of a long cause, and a receipt in full given. At the end of the cause, the 
client moved to refer them all for taxation. The order was discharged. 
Prior V. Dunbar, 1 Anst. 186. 

2. Bill (f’-r costs of taxation of ^ 

1. On taxation of costs, the court cannot make the attorney pay the costs 
of the taxation unless a sixth is taken off. Yea v. Yea, 2 Anst. 494. 

2. Where a solicitor has been guilty of great delay in bringing in his bills, the 
court will not give him the costs of taxation, although less than one-sixth is 
taken off. Yea v. Yea, 2 Anst. 589- 

3. The solicitor delivered in a bill of costs, including an item of 90/. 
which, though fairly due, could not be allowed on taxation. He delivered 
a second without that item. On referring the latter for taxation, less than a 
sixth was taken off. The court would not give costs on either side. Webb. 
V. Stone, 1 Anst. 260. 

“ 38. Supplicavit. ^ 

A defendant against whom a supplicaxrk had issued, complaining that the 

articles 
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articles to ground it were not sufficient, and producing a certificate of his 
good behaviour, the court referred it to the two next justices of the peace 
in the neighbourhood, to inquire into it. Snelling v. Flatinan, Dick* 6. 

39. In relation to 40 Geo. 3. c. 56. 

1. Under the statute 40 Geo. 3. c. 56., authorizing payment of money, to 
be laid out in land to be settled to the tenant in tail, the order was thus 
qualified ; in case he should be living on the second day of the ensuing- 
term ; and an inquiry as to encumbrances was directed. Ex parte Bennet, 
6 Ves. 116. 

2. The court refused upon an ex parte petition to order money to be paid 
under the statute 40 Geo. 3. c.56.; the subject involving a doubtful ques- 
tion, viz, the construction of a trust of an estate for lives, to permit two 
sisters to receive the rents for their lives ; remainder to the heirs of their 
bodies ; and in case they should die without issue, from and after their 
decease, over. Ex parte Sterne, 6 Ves. 156. 

3. No order can be made under Lord Eldon’s act, 40 Geo. 3. c. 56., autho- 
rizing the payment of money in trust to be laid out in land, to be settled to 
the tenant in tail, without a previous inquiry as to encumbrances. Ex parte 
Hodges, 6 Ves. 576. 

4. Under the statute, enabling tenant in tail of land to be purchased to take 
the money, the court takes care that the fund is clear. To obtain the order 
under that act in term, the application must be made in time sufficient to ad- 
mit of a recovery. Ex parte Frith, 8 Ves. 609. 

40. Tidie causes. 

1 . Issue — barren land* 

Where the defendant set up to a bill for tithes, a claim of exempt! oti 
under 2d and 3d Edward 6th, c. 13., and produced much evidence of the 
land in question requiring to be cleared and levelled, and that it gave more 
than usual trouble in ploughing, and cost more than the customary expense 
in manuring it with lime ; the court ordered an issue, to try whether the 
lands of which the tithes were demanded were of such a nature as (exclu- 
sive of the labour and expense of clearing the same from furze or whins, and 
preparing the same for ploughing), necessarily required extraordinary expense 
of liming and manuring, or labour to bring them into a proper state of cul- 
tivation.” Kingsmill v, Billingsley, 3 Price, 465. 

2. Issue — composition real. 

The court will not direct an issue to try a composition real where the de- 
fendant has by his answer only alleged a modus. Bennet v. Neal and others. 
Wightw. 324. 

3. Issue — exemption from* 

1. Where an exemption from payment of tithes is claimed for a grange 
formerly belonging to a privileged order, the court will direct an issue to try 
the exemption, and also to ascertain the extent of such grange, if doubtful, 
from the depositions in the cause. Byam v. Booth and others, 2 Price, 231 . 

2. The court will not direct an issue in favour of a rector where a defend- 
ant sets up an opposite title, which he proves to the satisfaction of the court. 
Wilmot V. Kellaby, 1 Dan. 116. 

4. Issue — grant or endoixment* 

1. Where an endowment was produced, but there had been no perception 
of tithes under it, but a small s^ary in lieu of them, the court directed an 
issue to try the title to the tithes. Carr v. Hen ton, 1 Anst. 313. n. 

2. The vicar proved that he was entitled to some tithes in kind, but the 
particular species could not be ascertained through the negligence of all the 
parties. The court directed an issue to try whether he was endowed of any 
and what tithes. Potts v. Durant, 3 Anst. 797. 
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3. A rector is not entitled to an issue inhere the defendant sets up a grant 
of a portion, and constant payment of tithes, which defence is not impeached 

the plaintiff. Barker v. Baker, Wightw. 397. 

4. The court will not make a decree in favour of a rector claiming tithes in 
kind in lands not mthin his parish^ for which he has for many years received 
a money payment by way of composition, which the defendant does not pre- 
tend to insist on as a modus ; nor will they grant a commission to ascertain 
the boundaries of such lands, without a previous inquiry whether the plain- 
tiff is entitled to any and what tithes on such lands, by a trial at law on issue ; 
because such a claim is not within the recognized common-law right of a 
rector. Sanders v. Longden, 4 Price, 117. 

5. The court will not grant an issue to a rector defending a suit for tithe of 
hay, against a vicar who has constantly proved perception^ notwithstanding 
his endowment contains an exception of that tithe as due to the rector where 
the latter cannot show perception. Parsons v. Bellamy, 4 Price, 190. 

5. Issue — modus, 

1. The court will not decree against a farm modus on the ground of rank- 
ness. Atkyns v. Lord Willoughby, 2 Anst. 397. 

2. Where the value of a vicarage, as estimated by the usual ancient docu- 
ments, is inconsistent with the probability of the money payments set up as 
moduses, being so old as legal memory, such inconsistency is not sufficient 
to enable the court to dispense with an issue, because those documents arc 
not evidence so conclusive as to warrant a decree in the absence of other 
evidence. Jee v. Hockley, 4 Price, 87. 

3. The amount of money payments laid as moduses, in answer to a vicar’s 
claim, being totally inconsistent with the value of the vicarage, as estimated 
by the ancient documents usually put in evidence, is not sufScient (where 
the payments have been uniform and uninterrupted) to induce the court to 
dispense with an issue. Jee v. Hockley, 4 Price, 87. 

4. An issue will not be granted to try the character of money payments 
set up as moduses, where the witnesses state that such payments were appor- 
tioned by reference to the poor’s rates. Walter v. Holman, 4 Price, 171. 

5. An issue will not be granted to try part of a custom, as where a pay- 
ment has been pleaded by way of modus, and it be proved to be liable 
to certain modifications not stated to belong to it. Lcathes v. Newitt, 
4 Price, 370. 

6. An issue refused under the circumstances : 1st, mis-pleading ; the de- 
fendants not stating customary payments by their answer ; but adopting ore 
tenus [jayments, disclosed by the answer to their cross bill, instead of moving 
for leave to file a supplemental answer ; 2dly, the improbability of establish- 
ing those payments after two unsuccessful trials at bar in another cause. 
The Warden and Minor Canons of St. Paul’s v. Kettle, 2 Ves. <&: Beam. 1. 

6. Issue — general rule as to rector s right to. 

A rector is entitled to an issue as matter of right in cases where he sues 
only, not where he is defendant. Williams v. Price, 4 Price, 156. 

7. Evidence. 

1. The answer to a bill for an account of tithes having insisted upon what 
was equivalent to a prescription in non decimandof and the evidence going to 
the same point, the court will not permit the evidence to be read to support 
a different defence, viz. a presumption that the tithes had been granted to the 
owner. Nash v. Thorn, 2 Cox, 198. 

2. The court allowed the defendant in a suit for tithes, after publication, 
to prove an old paper found in the parish registry, Clarke v. Jennings, 
1 Anst. 173. 
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8. Payment of money into court. 

1. Suit for tithes. The answer insisting on a modus. Motion to pay up 
the arrears of the modus, and the plaintiff to proceed at his peril. Refused ; 
for that is only done where the thing demanded is offered. But the court 
afterwards considered the tender in the costs. Dean of Bristol v. Donnes- 
thorpe, 1 Anst. 272. 

2. In a suit for accoUht of tithes, the defendant cannot pay money into 
court before answer. Hull v. Matthews, 3 Anst. 444?. 

41. Vendor and purchaser. 

Reference to the master. 

1. The bill praying an inquiry into the title, and a specific performance, 
on the defendant’s motion after answer, an inquiry was directed as to the 
title, at what time the abstract was delivered, and whether it w'^as sufficient ; 
but the court would not decide upon any matter of relief. Moss v. Mat- 
thews, 3 Ves. 279. See Wright v. Bond, 2 Ves. 39. 

2. The court refused to make an order under an act of parliament for the 
sale of estates upon the opinion of a conveyancer, approving a conveyance, 
without a reference to the master. Ex parte the Duchess of Newcastle, 
6 Ves. 454. 

3. After answer, submitting to perform the contract, if a good title can 
be made, reference directed on motion, whether a good title can be made ; 
and whether it appears upon the abstract. Wright v. Bond, 11 Ves. 39. 

4. Upon a question of title, as to specific performance, further evidence 
may be produced on both sides before the master. Vancouver v. Bliss, Ibid. 

5. The practice to direct a reference upon the title on motion after answer 

limited to the case where the title only is disputed. Gompertz v. , 

12 Ves. 17. 

6. Specific performance decreed against a purchaser, without a roftTonce 
as to the title; upon possession, and no objection made to the abstract. 
Fleetwood v. Green, 15 Ves. 594. 

7. On reference to a master to see whether a good title can be made^ the 
master proceeds on the abstract only, unless the purchaser requires the 
production of the deeds themselves ; and if he omits to make such requisi- 
tion, he cannot except to the report on the ground of the deeds not having 
been produced before the irfastex;. Poole v. IShcrgold, 1 Cox, 160. 

8. Reference of title before decree, where title alone is disputed, refused ; 
therefore, where the purchaser on other grounds resisted performance. 
Blyth V. Elmherst, 1 Ves. & Beam. 1. 

9. Reference of title before answer ; plaintiff, the vendor, undertaking to 

do all such acts for the purpose of executing what the court thinks right, as 
if the answer was in, and the cause brought to hearing. Balmanno v. Lum- 
ley. Ibid. 228. ^ 

10. Direction, if the report shall be against the title, for compensation ; 
refused as to indemnity. Ibid. 

11. Reference of title, before decree, refused, where the purchaser on 
other grounds resists a performance of the contract. Paton v. Rogers, 

1 Ves. & Beam. 351. 

12. Inquiry at what time a title could be made, the subject of further 
directions after the report upon the title ; and not to be combined with the 
reference of title. Gibson v. Clarke, Ibid. 103. 

13. The exchequer will not (on a bill for a specific performance) make an 

interlocutory order to refer a title, the validity of which is denied by the 
answer, and depends upon facts, to the deputy remembrancer, until the 
cause is brought to a hearing, without consent. Bowycr v. Bright, 3 Price, 
300. .. f 

, 14. Re- 
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14*. Reference of title, before decree, refused, where the purchaser, 
besides objecting to the title, claimed compensation for defect of quantity ; 
even though he submitted to complete his agreement. Lowe v. Manners! 
1 Mer. 19. 

15. No reference of title upon a question whether the estate was tithe-free, 
having been sold as such. Wallenger v. Hilbert, 1 Mer. 104. 

16. Decree for a reference as to title. The cause coming on for further 
directions after a report approving the title, the defendant is entitled to have 
an inquiry at what time a title could have been made. Daly v. Osborne, 
Ibid. 382. 

17* There can be no reference of title, except where the title only is in 
dispute. Morgan v. Shaw, 2 Mer. 138. 

18. On a reference of title on a bill for a specific performance, the re- 
ference may extend to all that concerns the title, but not to other matters ; 
it may be extended therefore to inquire, whether it appeared by the abstract 
in the pleadings mentioned, that a good title could be made. Jennings v. 
Hopton, 1 Mad. 211. 

19. After a report, which was confirmed in favour of a title by one 
master, another master, in another proceeding, made a report, by which 
the title w'ls affected. On motion to refer the title back to the master, 
who had reported that there was a good title, an order was made for that 
purpose. Jewdwine v. Alcock, 1 Mad. 597. 

20. Upon a reference to see whether A. can make good a title, the 
master's report that a good title can be made by A. with the concurrence of 
B., is an excess of his authority. Lewis v. Loxham, 1 Mer. 179. 

21. Exceptions to the master’s report in favour of the title of the vendor 
of a bishop’s lease, on the ground of the non-production of the bishop’s 
title, overruled. Fane v. Spencer, 2 Mad. 438. 

42. Writ de ventre inspiciendo. 

1. A writ de ventre inspiciendo^ on the application of an hceres f actus. 

Ex parte Dick. 767. 

2. The cursitor was ordered to make out a writ de ventre inspiciendo. 
Ex parte Q\\\Qi, Dick. 781. 

3. Writ de ventre inspiciendo against a married woman (whose husband 

had been near ten years abroad) on the application of a devisee in a will. 
Wallop ex parte ^ 4 B. C. C. 90. ^ 

43. Will. 

Establishment of. 

1. Though witness to a will is not to be found, no impediment to the 
establishing of the will. Stedmore v. Padmore, Dick. 589. 

2. A will having been destroyed by the brother of the disinherited heir, 
the devisee was decreed to hold and enjoy, and a trial was denied. Hayne 
v. Hayne, Dick. 18. Videlhid.il. 

3. A will destroyed, on strong proof, taken as set out in the bill. Hamp- 
den V. Hampden, Dick. 26. 

4. Will destroyed by heir; he was directed to convey to the devisee. 
Woodroffe v. Wood, Dick. 32. Vide Ibid. 11. 18. 

5. A will, admitted in the answer, under which the defendant claims, and 
where nothing turns upon it, may be read from the bill, although the answer 
refers to the will for certainty. Owen v. Jones, 2 Anst. 505. 

6. All wills to be proved shall be produced in the custody of the proper 
officer, and delivered to the examiner or commissioners, and by them re- 
delivered to the same officer after examination closed. 1 Sch. & Lef. 1 . 
114. 

7. A bill merely to establish a will, and to execute the trusts, without. 

^ VoL. VIIL X praying 



306 


[Chanceiiy 


CHARGE. 

praying any thing more, is not to be brought to hearing, and if brought to 
hearing, will be dismissed with costs. Marlar v. Whitaker, Dick. 805* 

8. In this case the court gave leave to the relators to exhibit interroga- 
tories to prove an old will ; although the cause Stood at the head of the 
paper for hearing, and the defendants did not consent. Attorney-general 
V. Thurnall, 2 Cox, 2. 

9. Will proved, defendant the heir at law, being an infant, having made 
default. Webb v. Litcott, Dick. 88. 

10. Will cannot be declared to be well proved in the absence of the heir 
at law, but the real estate may be directed to be sold. French v. Baron, 
Ibid. 138. 

11. Will established on a bill by the heir at law, the equity of redemp- 
tion being in the plaintiff, and some of the defendants. In default of re- 
deeming, the bill was to be dismissed as to the defendant ; the mortgagee 
and other defendants were to stand foreclosed. Aynsly v. Reed, Ibid, 249. 

12. Will established on the admission of the heir at law. Ibid. Dick. 250. 

13. Heir at law not being the sole plaintiff, brings a bill to establish the 
will ; the court declared it well proved, and established the same. Fenny v. 
Penny, Ibid. 520. 

14. In this cause the heir at law could not be found, but the will having 
been ^vovedi per testes^ the court upon consideration, declared it well proved. 
Banister v. Way, Ibid. 599. 

15. If an adult heir at law refuse an issue on the hearing of the cause, 
the court will establish the will against him, though he does not admit it, 
Jackson v. Barry, 2 Cox, 225. 

16. Decree made establishing a will; some of the residuary legatees, 
though abroad, apply to have the benefit of the decree, and submitting to 
be bound by it; ordered, that they might enter tlieir appearance by their 
clerks in court, and that they slioVild have the like benefit of thi^ decree, 
as if they had put in an answer, and had appeared at the heaving of the 
cause. Banister v. Way, Dick, 686. 


CHARGE. 

I. Creation nno impiftatioit of a tiiarge. 

1. Of the ceremonial requisite to create a charge by will. 

2. Under a covenant that lands are’^ chargetl, and under on*' 

that they ‘‘ shall be” charged. 

3. Under a contract in general terms to grant a mortgage, in 

addition to personal security. 

4. Renewal fine paid by tenant for life, when a charge upon the 

estate. 

5. Renewal fine paid by lessee, when a charge upon the estate 

of the sub-lessee. 

6. Purchase-money paid by heir in completion of ancestor’s 

contract, when a charge upon the estate. 

II. Cott0trumott of tttamimrntd treating cgargr0. 

1. The term charge on estates in equal proportions’^ de- 

fined. 

2. The term “ coming into possession” defined. 

3. The term if the reversion should never fall to the testa- 

tor’' defined. 

III. 
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III. ajHJjo, anb toliat rsstates, arc bounli Op a tOarge^ 

1. Lands not specified by name in a deed creating the charge. 

2. An estate coifveyed to the incumbrancer in consideration of 

the settlements of the estate charged. 

3. Remainder-man when bound by*a contract, to make a charge. 

4. Whether copyholds are included in a general devise for 

payment of debts. 

5. Whether an estate devised for payment of debts, is charged 

with a mortgage purchasetl by testator. 

G, In the case of a church-lease devised subject to a charge, and 
a bond given by the owner of the lease also renewed, 

IV. Contrtbuttoit to a tgnrgt. 

1. Where different estates, subject to a general charge, are 

given to different persons. 

2. Contribution in fiivour of a remainder-man of an estate tail 

by the tenant in tail. 

3. Contribution by tenant for life to a renewal fine. 

4. Contribution between lessee and under-tenant to a renewal 

fine. 

V. ^otie of raiding a egarge. 

Whether by sale or mortgage. 

VI. 3ii ttlation to tfoufrariou anb bt^tgargr. 

1. Exoneration of an estate in of the misapplication of the 

fund raised. 

2. By merger, 

3. By the death of a legatee, for whom, &c. 

4. Exoneration of an estate from arrears of interest by the cre- 

ditor’s acceptance of a personal security. 

5. Obligation of tenant for life to keep down interest, or pay off* 

principal. 

6. Obligation of tenant for life, under the words of a devise, to 

pay renew’al fines. 

7. Equity of a tenant for life paying off* an incumbrance. 

8. Tenant for life exonerated by the assets of the preceding 

tenant, who received the mortgage-money. 

9. Obligation of tenant in tail to keep dowm interest. 

.10, Equity of tenant in tail paying off* an incumbrance. 

11. Equity of tenant in tail, restrained from alienating, paying 
off* portions without taking an assignment. 


I. Ctcatton and mipHcation of a tfiarge. 

1. Of the ceremonial requisite to create a charge by will. 

Distinction between legacies charged on the land as an auxiliary fund, 
and a portion of the land, or its produce, when directed to be sold. An 
unattested paper has effect in the former case; not in the latter. 18 Ves. 
jun. 167. 
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2. Under a covenant that lands are” charged, and under one that they 

“ shall be” charged. 

Distinction between a covenant that all the estates of the covenantor arc 
charged with a sum of money ; and that he mil charge his estates ; the 
former is a charge upon all covenantor’s lands, the latter is not. Falkner v, 
O’Brien, 2 B. & B. 223. 

3. Under a contract in general terms to grant a mortgage, in adtlition 

to a personal security. 

A. borrowed 300/. and by his note of hand promised to pay the same 
on demand, and to give a security by mortgage of lands for the same when 
required. A. died in the month following. At the time of giving this note, 
and at the time of his death, he had a small real estate. The debt is not u 
charge on the land. Williams v. Lucas, 2 Cox, 160. 

4. Renewal fine paid by tenant for life, when a charge upon the estate. 

1. Money paid as a fine by the last life in a lease, for a renewal, ordered 
to be a charge on the estate. Adderley v. Clavering, 2 Cox, 192. 

2. Where a leasehold estate for lives was settled upon the husband for 
life ; remainder to the wife for life ; with remainders to the children : the 
husband having renewed by putting in the wife’s life, is to be considered as 
a creditor upon the estate for the fine and charges of renewal. Lawrence 
V. Maggs, 1 Eden, 453. 

3. Bill by devisee in remainder to him and his heirs male of a lease for 
lives against tenant for life, also entitled in reversion to him and his heirs, 
to compel him to procure a renewal, one life having dropped : the construc- 
tion of the will being, that the lease shoulckbe kept full, and that 500/. and 
no more should be charged thereon for that purpose upon the dropping of 
each life, decreed, that if the plaintiff chose to pay the excess, the lease 
should be renewed ; in trust to secure the 500/. and, subject thereto, for the 
defendant for life ; after his decease, to raise the farther sum advanced by 
the plaintiff for renewal and the expence of the suit, with compound interest 
at 4 per cent, during the life of defendant, and subject thereto for plaintiff 
in tail male ; remainder to defendant and his heirs ; the defendant was not 
allowed to charge the estate with 500/. towards a fine paid by him upon a 
former renewal without consent of the remainder-man. Wliite v. White, 
4 Ves. 24- Vide 2 B. C. C. 659. 

5. Renewal fine paid by lessee, when a charge upon the estate of the 

sub-lessee. 

Vide 2 B. & B. 280. 

6. Purchase-money paid by heir in completion of ancestor’s contract, 

when a charge upon the estate. 

Money laid out by an heir in completing a contract, entered into by his 
ancestor, but not binding on him, a charge on the purchased lands. Savage 
V. Carroll, 1 Ball & Beatty, 265- 

11. Con0tcumon of tnotrum 0 nt 0 (reatiitg ci)arge0« 

1. The term ‘‘ charge on estates in equal proportions” defined. 

Charge on estates in equal proportions means pro rata on the value. War- 
dell V. Warden, 3 B. C. C. 286. 

, 2. The term coming into possession” defined. 

A charge was made raiseable when A. or his issue, should come into pos- 
session ; a jointress who had an estate for life, conveyed to a trustee, in 
order to es^able A. (who was tenant in tail in remainder) to suffer a recovery, 
which he did ; having such an interest as enabled him to suffer a recovery ; 

held 
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held, coming into possession within the terms of the deed^ and to make the 
charge raiseable. Hill v. Broughton, 3 B. C. C. 180. 

3. The term “ if the reversion should never fall to the testator” defined. 

Construction of a charge by will, if the reversion should never fall to the 
testator ; viz. if it should not come to him personally, in his life : the charge 
therefore effectual, though the reversion came to his heir. Stackhouse v., 
Barnston. 10 Ves. 453. 

III. wgo, and tngat edtarcd, are bound bp a charge. 

1. Liuids not specified by name in a deed creating the charge. 

A covenant, “that notwithstanding any former grant of 1500/. charged 
upon the whole estate of the covenantor, that the lands of Blackacre and 
Whiteacre shall stand exonerated therefrom, and that all his other lands 
and estates shall stand charged therewith,” creates a charge on the lands 
of which he was then seised, though not specihed by name. Falkner v. 
O’Brien, 2 B. & B. 214. 

2. An estate conveyed to the incumbrancer in consideration of the set- 
tlements of the estate charged. 

A. seized of Blackacre in fee, and of Whiteacre for life, with remainder 
to his first son in tail, confesses judgments and settles Blackacre in consider- 
ation of a re-settlement by which he acquires the fee of Whiteacre. White- 
acre is subject to an equity to disencumber Blackacre ; and it binds- a pur- 
chaser with notice of the instruments. Hamilton v. Royse, 2 Sch. & Lef. 
315. ^ 

3. Remainder-men when bound by a contract, to make a charge. 

1. Contracts for jointures, though made only in pursuance of a jointuring 
power, shall bitid the remainder-man ; so, contracts for valuable consider- 
ation to execute a power ; so, where there has been an imperfect execution, 
but upon a meritorious consideration. 1 Sch. & Lef. 60. 

2. l^wer to a son to make a jointure ; father and son covenant (on an in- 
tended marriage) to do so out of lands in Yorkshire. By the death of the 
father, lands in Yorkshire descend to the son, who dies without making a 
settlement : the lands are bound in the hands of the remainder-man. Jack- 
son V- Jackson, 4 B. C. C. 462. 

4. Whether copyholds are included in a general devise for payment 

of debts. 

Under a general charge, copyhold is liable as well as freehold* 
Coombes v. Gibson, 1 B. C. C. 273. 

5. Whether an estate devised for payment of debts, is charged with 

a mortgage purchased by testator. 

Where a man buys an equity of redemption, the purchased estate shall 
pay the debt, notwithstanding there be a term created for payment of debts. 
Ancaster v. Mayer, 1 B. C. C. 454, 

6. In the case of a church-lease devised subject to a charge, and a bond 

given by the owner of the lease also renewed. 

A sum of money being charged upon a church-lease, though the old lease 
was gone by renewals, and all the lives at the time of the charge expired, 
and a bond had been given by the owner of the lease, continues a charge 
upon the estate, not a personal debt of the obligor in the bond. Billing- 
hurst V, Walker, 2 B. C. C. 604. 
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IV. Comributton to a tbargt» 

1. Where different estates, subject to a general charge, are given to 

different persons. 

An estate being settled to A. for life; then, as to part to B. for life; re- 
mainder, as to tlie whole, to uses under which the defendant takes as tenant 
for life, with power to A. to charge (but not encumber B.*s estate for life) ; 
the estate given in, remainder falls in during B.’s life, and the interest of the 
charge exhausts the rents and profits; upon B.'s life estate falling in, the 
rents and profits of that estate shall go to pay the arrears, which shall be a 
charge upon the inheritance. Tracy v. Lady Hereford, 2 B. C. C. 128. 

2. Contribution in favour of a remainder-man of an estate tail by the 

teiumt in tail. 

No contribution to an incumbrance in respect of an estate sold by a prior 
tenant in tail, in favour of a remainder-man who might have been barred, 
especially if the sale was under a decree. Lloyd v. Johnes, 9 Ves. 37. 

3. Contribution by tenant for life to a renewal fine. 

1. The rule, that tenant for life of an estate for lives shall pay one-third 
of the expence of renewal, was unreasonable, and does not now prevail : the 
fair proportion is, that he shall keep dowm the interest, like the devisee of a 
mortgaged estate. 4 Ves. 33. 

2. Tenant for life of an estate for lives, being himself one of the lives, it is 
not competent to the remainder-man to compel him to contribute to the 
expence of renew al, if it Is a legal estate. If a trust. 4 Ves. 33. 

3. Upon appeal, the lord chancellor held, that though the old rule, throw - 
ing one-third of thefineforrenewaluponthe tenant for life, does not now prevail, 
the tenant for life in general cases must contribute beyond the interest, in pro- 
portion to the benefit he takes : but in this case the testator having provided 
a fund for renewal, the tenant for life might put in his own life ; and was not 
under an obligation to renew farther than to permit a mortgage for raising 
that fund. The decree was therefore affirmed ; inserting expressly, that 
the tenant for life ought to have kept down the interest. White v. White, 
9 Ves. 554. 

4. Contribution of tenant for life to the fine on renewal in proportion to 
his enjoyment ; not as formerly, one-third; nor, as upon a mortgage, con- 
fined to keeping dow^n the interest. Allan v. Backhouse, 2 Ves. & Beam. 65. 

4. Contribution between lessee and under-tenant to a renewal fine. 

Renewal decreed against a tenant under a bishop’s lease, without any 
contribution from his sub-lessee, he having covenanted, that as often as the 
bishop should renew, he would renew, without fine with his sub-lessee. 
Kcvcll v. Hussey, 2 B. & B. 280. The tenant and his lessor are necessary 
parties, the sub-lessee deriving his title from their covenants. Ibid. 

V. of rat0tng a tjbargct 

Whether by sale or mortgage. 

Charges upon an estate more than sufficient to answer them, directed to 
be raised by mortgages of different parts. Mosley v. Mosley, 5 Ves. 248. 

VL 3n iTlarioii to tyomtorion ana tiigcfiarge. 

1. Exoneration of an estate in .spite of the misapplication of the fund 

raised. 

An estate having once borne a charge in favour of legatees or creditors, 
is discharged ; though the fund is misapplied by the trustees. 5 Ves. 736. 

2. By 
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hi relation to exoneration and discharge. 

2. By merger. 

1. Where a person is entitled to a sum of money charged upon an estate, 
and secured by a term of years, and afterwards becomes entitled to the fee- 
simple of the estate, a court of equity extinguishes the equitable lien, ex- 
cept in the case of creditors, or of infancy. Donisthorpe v. Porter, 2 Eden, 
162. 

2. A. devises certain premises, (subject to a mortgage of 3500/.) to his 
three daughters, to be divided equally ; one dies ; mortgagee bequeaths to 
the two survivors all the money due on the mortgage and the interest, so 
that it does not altogether exceed 4000/., and if it do not amount to 4000/., 
then to be made up. The other daughter dies, leaving all her real and per- 
sonal estate to the third. The charge is merged in the inheritance. Price 
v. Gibson, 2 Eden, 115. 

3. A person becoming entitled to an estate, subject to a charge for his 
own benefit, may keep up the charge. Distinction upon this subject in law 
and equity ; the latter sometimes holding a charge extinguished, where it 
would submit at law ; and sometimes preserving it, where, at law, it would 
be merged ; depending on the intention, actual or presumed, of the person 
in whom the interests are united. Where, as in most instances, it is, with re- 
ference to the party himself, of no sort of use to have a charge upon his own 
estate, it will sink without some act by him to keep it on foot. 18 Ves. 
jun. 390. 

4. Owner of a charge is not, as a condition of keeping it up, called on to 

repudiate the estate : his election is, not to take the charge or the e8tatc> 
but whether, taking the estate, he means the charge to sink, or continue 
distinct. 18 Ves. jun. 391. # 

5. It is not necessary for a tenant for life, in order to keep alive a charge 
on the estate, which he had put off, to take an assignment from the creditors 
of their securities. 1 Ball Sz Beatty, 142. 

6. In all cases of a charge merging, it was perfectly indifferent to the 
jiarty, in whom the interests had united, whether the charge should, or 
should not, subsist* 18 Ves. jun. 395. 

3. By the death of the legatee, for whom, &c. 

Legacy charged upon land, payable at a certain time ; the legatee dies 
before that time ; but being charged, and the estate devised subject to that 
charge, the devisee must take it cum oncre, and the legacy sliall be raised. 
Clark V. Ross, Dick. 529. 

4. Exoneration of an estate from arrears of interest by the creditor's 
acceptance of a personal security. 

S. tenant for life, owed an arrear of interest to a creditor of the estate^ 
for which the creditor took the bonds of the tenant for life, and stipulated 
that he would give time for the payment thereof. Held, that the creditor 
could not retain his demand against the estate for that arrear, having notice 
that S. was tenant for life, and therefore bound to keep down the interest* 
Loftus V. Swift, 2 Sell. & Lef. 642. 

5. Obligation of tenant for life to keep down interest, or pay off* 

principal. 

1. Tenant for life is only to keep down the interest of an incumbrance, 
but not to be charged with any part of the principal. 1 Ves. 234. 

2. The old rule, imposing upon the tenant for life a gross sum part of the 
capital of incumbrances, is at an end : but he takes subject to all the in- 
terest. 5 Ves. 107* 


X 4 
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6. Obligation of tenant for life, under the words of a devise, 'to pay 

renewal fines. 

A leasehold estate renewable, being bequeathed with limitations in the 
nature of a strict settlement, the habit being to renew annually and to un- 
derlet, the decree declared, that the fines upon renewal ought to be paid 
out of the rents and profits ; and that the person entitled for life, undertaking 
to pay those fines out of the rents and profits, was entitled to the fines on 
renewal of the under-leases ; and a renewal of such of the under-tenants as 
should be desirous of it w'as directed. Milles v. Milles, 6 Ves, 761. 

7. Equity of a tenant for life paying off an incumbrance. 

1. When a tenant for life pays off a charge (although he take no assign- 
ment), he becomes a creditor for the amount of it ; but when tenant in tail 
pays off a charge, he does it in exoneration of the estate, unless he shews 
his intention to be otherwise. Jones v. Morgan, 1 B. C. C. 206. 

2. If tenant for life, paying off an incumbrance, in that transaction merges 
the security by taking an assignment, connecting it with the legal estate of 
inheritance, upon that transaction prima facie there is no charge. In the 
case of tenant in tail, as he represents the inheritance, the presumption is, 
that, whether he takes an assignment or not, the debt is gone ; unless there 
is evidence of an intention to continue it a charge. 15 Ves. 173. 

3. The true ground of inference for tenant for life paying off incumbrance, 
is the scantiness of his estate ; as primd facie he cannot be intended to dis- 
charge the estate of another ; and it arises as much where the estate goes 
unalienably in one direction, as when alienable. 1 Ves. 234. 

4. The presumption that a tenant for life did not mean, by paying off 
debts, to exonerate the estate, may be rebutted and disproved. Ball & 
Beatty, 142. 

5. It will not, from a tenant for life paying off a charge, be presumed he 
meant to exonerate the estate. 1 Ball & Beatty, 141. 

8. Tenant for life exonerated by the assets of the preceding tenant, 
who received the mortgage money. 

Tenant for life exonerated by the assets of a preceding tenant, who re- 
ceived the money upon a mortgage in which they joined. Finch v. Finch, 
1 Ves. 535. . 

9. Obligation of tenant in tail to keep down interest. 

1. A tenant in tail is not obliged to keep down the interest on a charge 
affecting the estate ; but should he do so, his personal representative will 
not be allowed it out of the estate. 1 Ball & Beatty, 143. 

2. On a bill by infant tenant in tail, a receiver was appointed with an order 
to keep down the interest of incumbrances out of the rents. He kept down 
accordingly the interest of all but one mortgage, the interest of which (be- 
longing to infants) was never applied for, except a small portion for main- 
tenance, the residue of the rents being paid into court to the credit of the 
cause. Tenant in tail coming of age, suffers a recovery, and resettles the 
estate, and afterwards dies. The master, by his report, having certified 
that the deceased was not bound, while tenant in tail, to keep down the in- 
terest of the incumbrances, and consequently that the rents paid into court, 
during that time, belonged to his personal representatives ; the party claim- 
ing to be entitled to the estate under the settlement, petitioned for leave to 
except to the report, on the following grounds : 1st, That in the case of an 
infant tenant in tail, the interest of incumbrances ought to be kept down 
out of the rents." 2dly, That the direction to the receiver to keep down the 
interest, amounted to an appropriation of so much of the rents to that pur- 
pose. Sdlyi That the deceased by not claiming the fund when, of age, showed 

an 
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an intention that it should be so appropriated. But it was held, Ist, That the 
general question could only arise in favour of a remainder-man or reversioner, 
and all such rights were in this case barred by the recovery. 2dly, That the 
order was not meant to vary the rights of real and personal representatives, 
but to prevent the incumbrancers from being prejudiced by the court taking 
the estate into its custody, and also to protect the estate from hostile pro* 
ceedings on the part of the creditors, and did not amount to an appropri- 
ation ; and lastly, that there was nothing in the circumstances to alter the 
character of the property, which consisting of rents paid into court, and 
neither applied in payment of interest, nor appropriated for such payment, 
was personal estate, and to be dealt with as such. Bertie v. Earl of Abing- 
don, 3 Mer. 560. 

10. Equity of tenant in tail paying off an incumbrance. 

Vide 1 B. C.C.206.; 15 Ves. 173. ; 1 B. & B. 143. 

11. Equity of tenant in tail, restrained from alienating, paying off 
portions without taking an assignment. 

Tenant in tail restrained from alienating, pays off portions charged upon 
the estate without taking an assignment ; he shall be a creditor for the sums 
paid, which shall be raised for his administration. Countess of Shrewsbury 
v. Earl of Shrewsbury, 3 B. C. C. 120. ; 1 Ves. 227. 


^ CHATTEL, PERSONAL. 

In relation to the title. 

Possession the criterion of title to a personal chattel. The property there- 
fore changed by sale in market overt. That rule adopted by the bankrupt 
law. Distinction as to land; possession not even primajacie evidence. 
13 Ves. 122. 


CHESTER. 

Whether affected by the custom of York. 

Chester not having been within the province of York at the time of H. 8. 
is not within the custom. 9 Ves. 338. 


CHOSE IN ACTION. 

I. mfiat or 10 not, n cgo0c in actioib 

A pension after assignment. 

IL tgc nature anti pniptme^ of tgo{it0 in attioiu 

They cannot be affected by legal or equitable process. 

III. ^11 tge a00ignmnit of tfimts m actioiu 

1 . Tlie assignee’s rights and equities are co-extensive only with 

tlie assignor’s. 

2. Effect of the assignee’s forbearing the debtor.. 

1. ngat i0, or 10 not, a c])O0t in action. 

A pension after assignment 

A pension to A. and his assigns, is, when assigned, a grant, and not a chose 
in action. 1 Ball & Beatty, 390. 


IL m 
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II. tgr nature and peoiieitteis of tgoiseo tn attion* 

They cannot be affected by legal or equitable process. 

1. Choses in action, viz. stock, debts, &c. are not liable to creditors : 
they cannot be taken on a levari facias : and cannot be touched in equity. 
Dundas v. Dutens, 1 Ves. 196. 

2. A chose in action is neither subject to an execution at law, nor to be 
attached in equity by creditors in the life-time of the debtor. Grogan v. 
Cooke, 2 B. & B. 233. 


111. jSDtt tge aoatgnmetn of cgoora in actiotu 

1 . The assignee’s rights and equities are co-extensive only with the 

assignor’s. 

The assignee of a chose in action takes it subject to all the equities to 
which it was liable in the hands of the original grantee. Priddy v. Rose, 
3 Mer. 86. 

2. Effect of the assignee’s forbearing the debtor. 

Where a bond is assigned by the obligee towards satisfaction of a debt 
owing from him to another person, the assignee is chargeable for wilful de- 
fault in forbearing the obligor, to the amount of any loss incurred by such 
forbearance. Ex parte Mure, 2 Cox, 63. 


CHURCHWARDEN. 

Bill for reimbursement of expences by a former churcliwarderi. 

Bill by a former churchwarden against the parish officers, trustees for an 
estate for the poor of the parish, and forty inhabitants, to be reimbursed 
money laid out on account of the trust under an order of vestry, his ac- 
counts being passed, and an order made for payment. Upon demurrer, the 
lord chancellor expressed a strong opinion against such a bill ; and, as it 
appeared not to be signed by counsel, ordered it to be taken ofl‘ the file, and 
the plaintiff to pay the costs. French v. Dear, 5 Ves. 547. 


CLERGY. 

I. 3!n rclanon to clergiimcn. 

1 . Their duties with respect to registers. 

2. With respect to farming. 

II. relation to benefitejs. 

1. Donatives. 

2. Whether assets by descent. 

3. Retrospective operation of stat. 7 Ann. c. 18. 

III. jgDf presenting to a benefite. 

1. Of the jurisdiction of courts of equity in relation to. 

2. In the case of an executory contract for the purchase of an 

advowson. 

3. In the case of parceners. 

4. Tn the case of mortgage. 

5. In the case of a chapel built upon another’s land. 

6. To chapels of ease. 


7. In 
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7. In the case of Flint chapel. 

8. With respect to qualification. 

9. Whether assessment, without payment, gives parishioners 

the right. 

10. The term chief and most discreet of the parishioners’^ de- 
fined. 

IV. cpjjignwg a bcmfice. 

1. Of the requisite formalities. 

2. Nature of the bishop’s act of acceptance. 

V, le^igttattatt 

1. General. 

2. Particular. 


I. SIti ttfation to tiergpmttif 

l. Their duties with respect to registers. 

Hy the canon law the clergy are required weekly to form and sign the 
registers, and annually to transmit a duplicate to the ordinary. The dupli- 
cate is evidence. 1(> Ves. 63. 

2. With respect to farming. 

1, An agreement in 1800, for a lease of a farm to a clergyman for the 
purpose of occupation is void, under the statute 21 Hen. 8. c. 13. Morris 
V. Preston, 7 Ves. 547. 

2. Whether a clergyman buying a lease, as property, or taking it by de- 
volution of law, as next of kin, &c. is within the statute 21 Hen. 8. c. 13. 
(luccrcy 7 Ves. 556. 


II. In relation to btnrfirt^. 

1. Donatives. 

Qualities of a donative. 3 Ves. 80. 

2. Whether assets by descent. 

Advowson in gross, assets by descent at common law lor specialty 
debts. 7 Ves. 447. 

3. Retrospective operation of slat. 7 Ann. c. 18. 

Vide 5 Ves. 828. 

III. {irt0rnttng to a bcntfite« 

1 . Of the jurisdiction of courts of equity in relation to. 

Jurisdiction as to the right of election of the minister of a congregation 
generally by mandamus; but if no ground for that, may be in equity, 
3 Ves. & Beam. 155. 

2. In the case of an executory contract for the purchase of an advowson. 

A party having contracted with a person, since deceased, for the purchase 
of an advowson, took no steps in the life-time of the vendor, and for a con- 
siderable time after his death, to enforce the contract ; (objecting to the title 
on the ground of outstanding judgments, and pendency of a creditor’s Wll): 
held, that he was not entitled as against a devisee to present, on a vacancy 

occurring 
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occuring in the mean time, though he had not renounced the contract, but 
insisted upon its completion. And, if in consequence of his insisting on 
such right, a bill become necessary to ascertain the true claim to the next 
presentation, which is thereby put in danger of lapse, a decree, in favour of 
the plaintiff, will carry costs as far as his claim came in question, although 
it be part of the decree, that, subject to the next presentation, he be per- 
mitted to complete his contract. Wyvill v. the Bishop of Exeter and others, 
1 Price, ii92. 

3. In the case of parceners. 

Coparceners seized of an advowson. Bill for a partition ; the mode by 
presenting alternately. Matthews v. Bishop of Bath and Wells, Dick. 652. 

4?. In the case of mortgage. 

When the mortgage merely of an advowson is become absolute in the 
mortgagee, he may present. Dyer v. Lord Craven, Dick. 662. 

'5. In the case of a chapel built upon another’s land. 

A person building a chapel on lands of which he had a lease, and the 
owner standing by, and seeing it built, without obstructing it, does not give 
the former a right to the chapel or to nominate. Attorney-general v. Foley, 
Dick. 363. 

6. To chapels of ease. 

The incumbent of the mother-church has the right of nominating to 
chapels of ease, and can only lose that right by agreement between patron, 
parson, and ordinary ; and on a compensation made to him. Hence, where 
a chapel was erected and endowed by a grant of lands from the lord and 
freeholders of a manor, and the right of nomination was given by the arch- 
bishop in his deed of consecration to the inhabitants, and the vicar of the 
mother-church declared that he had no right to nominate, and the inhabit- 
ants had repaired and nominated for ninety years ; yet it was held, that the 
vicar was entitled to nominate. Dixon v. Metcalfe, 2 Eden, 360.; Amb. 528. 

7. In the case of Flint chapel. 

Flint chapel. — In whom the right of nomination of a curate, whether in 
the bishop, who is sinecure rector, or in the vicar ? Held to be in the vicar, 
without power of removing. Attorney-general v. Brereton, Dick. 783. 

8. With respect to qualification. 

Qualification in the grant of a living, that the person, to be presented, 
should not at such time as the church should be void, be presented, insti- 
tuted, or inducted, into any other living,” complied with by previous resig- 
nation of another living. Heyes v. Exeter College, 12 Ves. 336. 

9. Whether assessment, without payment, gives parishioners the 

right. 

1. Purchase of the impropriate rectorjr of Clerkenwell for the use of the 
parishioners and inhabitants. The nomination of the curate had been by 
decree declared to be in the parishioners and inhabitants, paying to church 
and poor. The lord chancellor expressed an opinion, that assessment gave 
the right ; though actual payment had not been made : but an election on 
that principle was not disturbed, on the ground of common consent; no ob- 
jection having been made at a general meeting ; and the parish having no 
representative meeting in vestry for this purpose. Attorney-general v. For- 
ster, 10 Ves. 355. 

2. Purchase of the impropriate rectory of Clerkenwell for the use of the 
parishioners and inhabitants. The nomination of the curate has been by 

decree 
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decree declared to be in the parishioners and inhabitants paying to church 
and poor. Whether that qualification is satisfied by assessment only, not 
followed by actual payment, or not, an election on that principle was 
established, upon common consent to that among other regulations ; a case 
of strong and high probability being required for an issue or inquiry ; and 
the court declining to give prospective directions as to the future, the in- 
formation and bill was dismissed ; and with costs, except as to the keeping 
up the number of trustees, with reference to the only proper subject of the 
information, the stipend of the curate : all the rest, as to the nomination, 
&c. being the subject of a private suit. An informality in the bill, not 
stating the plaintiffs as suing on behalf of all the other parishioners, might 
have been cured by amendment. The Attorney-general v. Newcombe, 
14 Ves. 1. 

10. The term chief and most discreet of the parishioners” defined. 

Trust of an advowson to present some fit person, such as the inhabitants 
and parishioners, or the major part of the chiefest and discreetest of them 
should nominate. The right of election in the inhabitants, paying the 
church and poor-rates, above the age of twenty-one. A popular election 
by a majority of such voters, and others, not so qualified, was established. 
Fearon v. Webb, 14 Ves. 13. 

IV. £)f resigning a benrfi'trf 

1. Of the requisite formalities. 

Resignation of a living, sent by the post to the bishop, who indorsed and 
signed a memorandum of his acceptance, sufficient ; though no public act. 
Heyes v, Exeter College, 12 Ves. 336. 

2. Nature of the bishop’s act of acceptance. 

Acceptance by the bishop of resignation not a judicial, but a domestic 
act. 12 Ves. 345. 


V. it0tgnanoti bonti0. 

1. General. . 

General bond of resignation of a living, bad. 18 Ves. jun, 37. 

2. Particular. 

As to the validity of a bond of resignation of a living in favour of a par- 
ticular person and not to accept a bishopric, (the latter not directed by the 
will) ; and whether to be considered upon the principle of marriage brokage 
bonds, as against public policy, or as a corrupt transaction, with reference 
to which the court would not act, queere* Dashwood v. Peyton, 18 Ves. 
jun. 27. 


CLIVFS (LORD) BOUNTY. 
iSSlBosic ate entitleti to claim. 

To entitle the widow of an officer in the East India Company’s service to 
Lord Clive s bounty, the marriage must have taken place before he retired 
from the service. M‘Kenny v. East India Company, 3 Ves. 203. 


COMMON, 
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COMMON, TENANTS IN. 

I. 21 ttmntp in common, bp tubat toorbjS creatcb^ 

Equally. 

II. £>f tht itciprocal rigbc0 of tenants in common. 

1 . Of actions by one against the other. 

2. Of injunctions by one against the other. 

S. Of exacting security by one from the otlier for his proportion 
of the profits. 

I. H tenanep in common, bp toftat toorbo creatrb. 

Equally. 

“ Equally’’ makes a tenancy in common. 3 Ves. 260. 

II. £)f tbe reciprocal rights of tenants in common* 

1. Of actions by one against the other. 

No action of trover between tenants in common. 4 Ves. 760. 

2. Of injunctions by one against the other. 

Injunction against waste between tenants in common, on the ground, that 
one was occupying tenant to the other : otherwise not, except as to de- 
struction. Twort V. Twort, 16 Ves. 128. 

3. Of exacting security by one from the other for his proportion of the 

profits. 

A tenant in common in possession shall give the security to answer a 
proportion of the rent to another tenant in common, otherwise a receiver 
shall be appointed. Street v. Anderton, 4 B. C. C. 414. 


COMPROMISE. 

I. j©f the regard toliRfi cmirCjS of rgmtp babe for compromifiro. 

Family compromises are favoured. 

II. jflDf tf\t force of a compromtge* 

1 . Compromise founded upon misrepresentation or suppression 

of facts. 

2. Compromise founded upon an erroneous supposition of 

right. 

3. Compromise founded upon a doubtful conception of right. 

4. Compromise proceeding upon ignorance of a forgery. 

5. Compromise founded in inequality. 


I. £>f tb( regard tobitb courts of egmtp for compromijieeif 

Family compromises are favoured. 

Family compromise favoured; if reasonable, and upon a doubtful 
right ; even in the strongest case ; as where one party was drunk at the 
time. 1 Ves. & Beam, 30. 


II. m 
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II. £)f tge force of a compromicef 

1 . Compromise founded upon misrepresentation or suppression of 

facts. 

A compromise of rights, doubtful in point of law, but founded upon a 
misrepresentation or suppression of facts, in the knowledge of one of the 
parties only, cannot be supported. Therefore, a deed of compromise, in- 
duced by the opinion of counsel, upon a case laid before him, prepared by 
the defendant's agent, but mistating the tenures, under which estates the 
subject of the compromise were held, was set aside. Leonard v, Leonard, 
2B.&B. 171. 

2. Compromise founded upon an erroneous supposition of right. 

Queere whether, upon a mere supposition of right, proving erroneous ? 
1 Ves. & Beam. 30. 

3. Compromise founded upon a doubtful conception of right. 

Persons, doubting their rights, and compromising, bound by such com- 
promise. 1 Ball & Beatty, 50L 

4. Compromise proceeding upon ignorance of a forgery. 

Bill to set aside a compromise upon the discovery of a forgery, unknown 
to the plaintiffs at the time of the compromise being entered into, dismissed 
under the circumstances. Lloyd v. Passingham, Cooper, 152. 

5. Compromise founded in inequality. 

1. Mere inequality is not a sufficient ground to set aside a compromise. 
] Ball & Beatty, 356. 

2. So long as a right is in doubt, inequality in a compromise cannot be 
considered, as it is a sufficient consideration for an agreement. 1 Ball & 
Beatty, 354. 


CONDITION. 

I. ilJatuit, anil ctfrtt, of a toiiiittioit. 

At whose risk a payment upon condition shall remain. 

II. 5:®Uiat e)rpit00ion8i ftabr tf)t force of conbihono : tofiar mu 

Words of restraint. 

III. eailDat foiibmoti0 hit balib : togat boib^ 

1 . A condition inconsistent with the gift. 

2. A condition enforcing the obligations of morality. 

3. A condition enforcing a separation between husband and wife 

IV. £)f tge conetcuttton of tonlritwne* 

1 . A condition against alienation. 

2. Whether extended to a limitation over. 

V. jarrftirmance of cotitiitionsi« 

1. Taking possession binds to the performance. 

2. The produce of a sale ordered into court to secure a rever- 

sionary devisee’s interest. 

VI. £>f (ontiitiQn!$ {ittceDent. 

1. Whetlier a case of election, or a condition precedent. 

2. Licence a condition precedent in a copyhold lease. 

VII. fl)f 



320 


CONDITION. 


[ClIANCEnY 


VII. (onHitionis concumitt* 

In the case of a retiring from partnership. 

VIII. £)f tonilirioitss gubSEqumt. 

In restraint of marriage. 


I. anb effect, of a conbmoii. 

At whose risk a payment upon condition shall remain. 

Payment of money into a banking house to be placed to the credit of 
another, upon a condition ; the money, in the mean time, to stand in the 
banker’s books in the name of the party paying it in. It is at his risk, and 
the loss is his, if the banker fails before the condition is complied with, 
though the other had written to desire it to be paid in generally. Colley v. 
Short, Cooper, 148. 

II. iiiSiagac gabe tgc force of conbiriott^ : tobac nor. 

Words of restraint. 

Words of restraint, unless there is a provision for the consequence of vio- 
lation, operate only as recommendation. 1 Ves. 483. 

. III. ngat conbtrton0 are balib : both. 

1. A condition inconsistent with the gift. 

1 . A condition inconsistent with the gift is void ; therefore upon a be- 
quest to A. for life; and at his decease to his heirs, executors, &c.; but if 
he attempts to dispose of the principal, over, he takes the absolute interest 
and the condition being inconsistent with it, is void. Bradley v. Peixoto, 
3 Ves. 324. 

2. Condition that tenant in fee shall not alien, or that tenant in tail shall 
not suffer a recovery, is void. 3 Ves. 325. 

2. A condition enforcing the obligations of morality. 

Legacy upon condition “ that the legatee shall change the course of life 
he has too long followed and give up low company, frequenting public- 
houses,” &c. The condition is such as a court will carry into effect ; and 
the evidence not being conclusive, an inquiry was directed, following the 
words of the bequest. Tattersall v. Howell, 2 Mer. 26. 

3. A condition enforcing a separation between husband and \^e. 

Bequest of an allowance to a feme covert, on condition she livea apart 

from her husband. Condition void, as being contra bonos mores. Brown v. 
Peck, 1 Eden, 140. 

IV. iDf tbe (Ott0ttutnon of tonbitionis. 

1. A condition against alienation. 

A. bequeathed an annuity to B. as an unalienable provision for his personal 
use and support, not subject to be anticipated or alienated, or liable to his 
debts, control, or engagements ; with a proviso, that if B. should sell, 
assign, transfer, or make over, devise, mortgage, charge, or otherwise at- 
tempt to alienate the said annuity ; or shall do or execute any act, deed, 
matter, or thing, to charge, alienate, or affect the same, it should thereupon 

be 
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be suspended. Held, that the annuity was not forfeited by the outlawry of 
B; Rex. V. Robinson and others, Wightw. 386. 

2. Whether extended to a limitation over. 

Condition not to be extended to a limitation over. 3 Vcs. 320. 

V. petrfocmance of contimonsit 

1. Taking possession binds to the performance. 

Wliere an article is given upon a condition, taking possession binds to the 
performance, though there be a loss. Attorney-general v. Christ’s Hospital. 
3 B.C.C. 165. 

2. The produce of a sale ordered into court, to secure a reversionary 

devisee’s interest. 

Mortgagee gives the mortgage money to the mortgagor on condition that 
that he will give a reversionary interest in the premises to the plaintiff ; the 
mortgagor selling the estate, shall bring the mortgage money into court, for 
the use of the devisees of the reversion. Lewis v. King, 2 B. C. C. 600. 

VI. £)f (onttitton^ 

1. Whether a case of election, or a condition precedent. 

One having an estate for life, remainder to H. in tail, devises that estate 
together w^ith his own estate to the trustees to the use of H. for life ; but pro- 
vided that his own estate should not be conveyed until H. suffers a recovery 
to bar remainders created by a fonder will, and in default to other uses. H. 
did acts of ownership, but never suffered a recovery. This is not a case of 
election, but a condition precedent, and the testator’s own estate never vested 
ill H. Roundell v. Currer, 2 B. C; C. 67. 

2. Licence, a condition precedent in a copyhold lease. 

Demise by a copyholder for one year, and at the end of that term, from 
year to year for the term of thirteen years more, in all fourteen years, if the 
lord will give licence, and so as there shall be no forfeiture; with the 
usual covenants in a farm lease. The licence is a condition precedent ; and 
not being granted there is no lease at law farther than from year to year ; and 
there is no equity upon the circumstance, that the lord purchased his 
tenant’s interest, with notice of the demise, and an express exception of all 
subsisting leases, or agreements for leases. Lufkin v. Nunn, 11 Ves. 170. 

VII. £)f coii&itionst tonfuerrnt. 

In the case of a retiring from partnership. 

A retmng partner by an agreement in writing, assigns and sells all the 
stock, debts, drc. to the continuing partner, who agrees to pay a debt owing 
by the retiring partner, and also to pay him an annuity of 100/. per afinum, 
for the due payment of which the agreement recited, that the father of the 
continuing pfirtner, who was not a party thereto, would be security. Held 
to be an executory agreement ; and the father refusing to become -security, 
the partnership^ stock, &c. was not thereby transferred to the continuing 
partner. Ex parie Wheeler re Mallam, 1 Buck. 25. 

VIII. (ontimonti 

In restraint of iriarriage. 

The testator bequeathed to A. M. ‘‘ should she survive and cbntinue un- 
married, all his goods, chattels, estate, and effects, at the time of his death, 
to use, occupy, and possess the same during the terra of her natural life, and 

VoL. VJII. Y from 
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from and immediately after her death” he disposed of the same. A. M. mar- 
ried. The condition held to be only in terrorem, Mafples v. Bainbrid^e, 
1 Mad. 590. ® 


CONFIRMATION. 

1. ^udlmc0 ei$0nttial to a rottfiimanoib 

1. Knowledge of one’s rights. 

2. Freedom from influence. 

3. Freedom from fraud. 

4. Sufficiency of consideration. 

'll. anti (Sett of a (onfirmation. 

1. When given deliberately, and with full knowledge. 

2. In relation to fraudulent transactions. 


I. ^ualitiest ro^rnttal to a tonfirmatioiif 

1 . Knowledge of one’s rights. 

To constitute a confirmation, the party confirming must be fully apprised 
of his rights, I Ball & Beatty, 339. 

2, Freedom from influence. 

1. A deed confirming a grant impeached by suit, and compromising the 
rights, the subject of the suit obtained from a person apprized of his rights, 
will be set aside ; if he be compelled to accede to the terms from distress and 
poverty, occasioned by the party procuring the confirmation. Roche v. 
O’Brien, 1 Ball & Beatty, 330. 

2. Bond given at full age, and not in distress, but under a notion of 
honour, will, if attended witli money actually advanced, maintain a former 
bargain however disadvantageous ; but is no confirmation, wherever it is 
not given freely, as if under distress or terror, or apprehension from the ori- 
ginal transaction, though unfounded. 1 Ves.220. 

3. Freedom from fraud. 

A deed of confirmation must be free from fraud. 1 Ball & Beatty, 340. 

Sufficiency of consideration. 

When a patty sui jurist apprised of the circumstances connected with the 
execution of a former deed, voluntarily confirms it, the sufficiency of con- 
sideration cannot be questioned. 1 Ball & Beatty, 353. 

II. atm effect of a confitmatton. 

1. When given deliberately, and with full knowledge. 

Equity will not relieve a party fully apprised of his rights, deliberately 
confirming former acts. 1 Ball & Beatty, 340. 

^ 2. In relation to fraudulent transactions. 

1. No act will amount to a confirmation of an impeachable transaction) 
unless th^ party has become aware of the fraud, and is also aware that his 
act will have the effect of confirming it. Murray v. Palmer, 2 Sch. & Lef. 
486. 


2. Nature 
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2. Nature and effect of condrmation : clear evidence necessary ; if fraud 
has been clearly established. 12 Ves. 373. 

3. Purchase and re-purchase of a legacy expectant on a death : the wholq 
transaction set aside for fraud ; and not confirmed by a subsequent bond, 
and payment of interest for four years, because given under an idea that 
obligor was bound by the former transaction : all the deeds set aside, and 
account decreed. Crowe v. Ballard, 1 Ves. 215. 

4. False representations by bankers, that they have laid out money in the 
funds, indictable as a conspiracy. IS Ves. jun. 203. 


CONSPIRACY. 

I. saagat acr 0 atr tntitctable asc cbtl^ptractesK. 

1. Frauds in agents. 

2. Fraudulent commissions of bankruptcy. 

1. Wgat act0 ape indictable ad tandpitatied- 

1 . Frauds in agents. 

Vide 18 Ves. 203. 

2. Fraudulent commis.sioiis of bankruptcy. 

Commission of bankruptcy for the mere purpose of giving a certificate, 
a conspiracy liable to indictment on information. Ex parte Cawthorne 
19 Ves. 260. 


CONSTRUCTION, 
t. General ruled of condtttictioin 

1. In relation to courts at law and equity. 

2. In relation to the context. 

3. In relation to the particular nature of the provisions. 

4. Of limiting restrictive words to the last antecedent. 

5. Its effect in qualifying a prior instrument. 

II. Slu(r0 of (oitistrucriott in patticular 

The case of an ihatcurate. letter, the basis of a settlement. 


I. (Ceiierol luless of tonjitcuctiott^ 

i . In relation to courts at law and equity. 

The same construction of instruments in every court. 9 Ves. 393. 

2. In relation to the context. 

Instruments to be construed upon the whole cxHitext. 2 Ves. 7. 

3. In relation to the particular nature of the provisions. 

An instrument is to be construed without adverting to the nature of itd 
provisions, if legal, or to what they would have been, if a particular case 
(ad been contemplated. Mosley v. Mosley, 5 Ves. 248. 

y 2 4. Of 
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4. Of limiting restrictive wprds to the last antecedent. 

The rule, that words of restriction are to be confined to the last ante* 
cedent, does not hold even in criminal proceedings. 4 Ves. S30. 

5. Its effect in qualifying a prior instrument. 

Videos. &L. 5271. 


II. Iduleti of (Qtuttrumoit in pattitular taoeo. 

The case of an inaccurate letter, the basis of a settlement. 
Vide 5 Ves. 213. 


CONTRACT. 

I. inasi^at $ubject0 map br mabc tgr jSubimss of toutractt 

An heir’s expectancy. 

II. eoormialo to tbt baftbttu of contratta. 

1. Certainty. 

2. A consideration. 

3. Quantum of the consideration. 

III. ^f mamco btboro aSetttng tge baltbitp of tontrattit. 

1. In relation to ignorance or mistake. 

2. Change of parties interested. 

IV. Construction in gtntral^ 

1. Analogy between the rules of law and equity. 

’2. Of the rule in e(juity to construe joint-contracts several also. 

3. In relation to the context. 

4. Where the sense is doubtful. 

5. Of varying the construction from the expres.sion. 

6. Where tlie provisions are ineffectual to the'end proposed. 

7. In relation to subsequent events. 

8. In the case of articles. 

V. £>f tbe cott0tructtott of contracts in particular ra0r0» 

1. Reference to a deed of such a date, there being two of the 

same date. 

2. What a provision within a contract for an annuity, until 

provided for. 

3. Letters respecting a marriage portion. 

4. A contract for payment of partnership debts. 

5. Contract by the continuing to the retiring jiartner for an 

annuity until dispossessed of the premises. 

6. Reference of expences. 

7. A transfer of stock as a security : held a sale. 

VI. £>f tgr 0t><^cifir performance of rontrartsc. 

1. Origin and grounds of the jurisdiction. 

2., , Anmogies connected with this subject. 


VII. Jn 
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VII. In tngat caisess a ttpectfic j^tfotnmnte tuill be 

J. When of course. 

2. The discretion of courts of equity is subservient to estab^ 
lished principles. 

:i. The rule upon the subject. 

4. The contract must be complete. 

5. The case must be cleai; of doubt. 

(), The case must be clear of suspicion. 

7. In relation to unreasonableness. 

8. In relation to inconvenience. 

9. In relation to voluntary contracts. 

10. In relation to adequacy of consideration. 

11. In relation to the want of interest. 

12. In relation to mutual signature. 

13. In relation to lapse of time. 

14. In relation to deviation. [And see in devision — In relation 

to compensation.] 

15. In relation to compensation. [And see in devision — In re- 

lation to deviation.] 

1 6. In relation to the statute of frauds. 

17. In relation to parol variation. 

18. Of decreeing a specific performance through the medium of 

a different interest. 

19. In relation to after events. 

20. In relation to subsequent incapacity from bodily infirmity. 

2 1 . After the failure of a suit at law. 

22. In relation to the case where the legal remedy has been lost 

through defiiult. 

23. In relation to contracts embodied in awards. 

24. Building contracts. 

25. Contracts to purchase debts. 

26. Contracts to appropriate the produce of real estates. 

27. Articles of separation. 

VIII. In tngat motie a performance tnill &e Oecreet^. 

1. Jurisdiction of courts of equity to modify contracts. 

2. In relation to a stipulated mode of execution. 

3. In relation to a failure in proof 

4. In relation to a variance in proof. 

5. In relation to the decision of questions respecting time. 

6. By supplying legal formalities in the securities of die oppo- 

site party. 

7. Of the plaintiff*’s right to damages for non-performance. 

8. In the case of a purchase of insolvent debtor’s interest in 

funds. 

IX. In tofiat cascu a specific performance toill be refu0eO. 

1. The court will not execute a contitict, because it would not 

set it aside. 

2. The court will not enforce contracts merely to harass. 

3. Where the interests of third persons arc involved. 

4. In the case of voluntary contracts. 

Y 3 


5. In 
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5. In relation to mutuality. 

6. In the case of insufficiency. 

7. In the case of uncertainty. 

8. In the case of legal incompetency to execute. 

9. Where some of the parties are married women. 

10. In the case of immorality. 

11. In the case of unreasonableness. 

12. In the case of surprise. 

13. In the case of suspicion. 

14. In the case of misfepresentation. 

15. In the case of improper influence. 

16. In the case of ignorance. 

1 7. In the case of mistake. 

18. From material omission. 

19. In the case of delay injurious to the opposite party. 

20. In the case of laches. 

21. In the case of a single witness contradicted by the answer. 

22. Contract to refer to arbitration. 

23. Contract for sale, the price to be fixed by umpirage. 

24. In the case where the medium of arbitration has failed in 

settling the terms of a contract. 

25. Building contracts. 

26. Contracts in husbandry. 

27. A contract for a present lease by one out of possession. 

28. A contract for a mortgage, under the circumstances. 

29. A contract for a partnership dissoluble immediately. 

30. A contract to transfer stock. 

X. £>f tf)t motieis bp togug a ronttact map be bt^ebargrb. 

By parol. 

XI. jflDf contracts of a pamcttlar bebettption. 

1 . Effect of a covenant to forbear suit. 

2. Effect of a parent’s agreement to leave his property among 

his children. 


I. Wbm map be mabe tge jSubjectjS of contraett 

An heir’s expectancy. 

Expectancy of an heir, either presumptive or apparent, not an interest or 
possibility capable of being made the subject of contract. Carleton v. 
Leighton, 3 Mc^. 667. 

II. (tsfsenttals to tbe baltbttp of 

1. Certainty. 

If an executory contract contains all that leads to future certainty, it is 
sufficient : therefore an agreement for rent, at a certain sum per acre, the 
number of acres not being expressed, is good. 1 Sch. & Lef. 73. 

2. A consideration. 

1. A voluntary agreement indorsed op a lease by one not a party to it, 
b\it only a remainder-man, not binding. Dowling v. Mill, 1 Mad. 541. 

2. Un- 
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2. Undertaking by one person to pay the debt of another does not require 
consideration, moving between them. 14? Ves. 190. 

S. Promissory note given* by a mother to a trustee for the benefit of a 
hild of which she is ensient, is not sufficiently nudum pactum for tlic court 
o allow a demurrer to a bill by the child (when born), and trustee to have it 
arried into execution. Seton v. Seton, 2 B. C. C. 610. 

3. Quantum of the consideration. 

Principle of the Roman law as to contracts, requiring the price to exceed 
half the value. 10 Ves. 4?75. 

HI. matteiiS tic5or0 nSctring tgc tjalttiifp of contract?. 

1. In relation to ignorance or mistake. 

1. Efiect of the common mistake of both parties to a contract; and of 
mistake of one, not occasioned by the other ; in the former case avoiding the 
contract. 13 Ves. 427. 

2. Any person undertaking to describe bound by the description, whether 
conusant or not. 1 Ves. 213. 

2. Change of parties interested. 

Deed valid in the first making continues so against other parties. Coun- 
tess of Strathmore v. Bowes, 2 B. C. C. 345. 

IV. Cdn 0 trucctQtt in grttcraf. 

I. Analogy between the rules of law aiut equity. 

1. Construction of covenants the same in equity as at law : but equity will 
relieve against a strict performance upon equitable circumstances, and no 
wilful default. 3 Ves. 692. 

2. A court of equity is not bound to find an equitable effect for a clause in a 
deed, because the construction put upon it at law would leave it imperative. 
(Gladstone v. Birley, 2 Mer. 404. 

2. Of the rule in equity to construe joint-contracts several also, 

1. Not a principle of equity, that every joint covenant shall be considered 
as if it were Joint and several. Sumner v. Powell, 2 Mer. 30. 

2. Under a joint covenant to raise a sum of money, the whole may be re- 
covered from either. 5 Ves. 717* 

3. Under a joint and several bond, the obligee, though he might have 
several executions, could not bring a joint and also several actions. 1 Ves* 
ik Beam. 65. 

4. Joint bond considered as joint and several. Thomas v. Frazer, 
3 Ves. 399. 

5. Where a bond was in form only a joint bond, but it was suggested to 
have been the intention of the parties to make it joint and several; the court 
referred it to the master, to inquire whether this w^as the intention of the 
parties : where such intention appears on the face of tlie bond, the court' wilt 
treat it as a joint and several bond, although it is only a joint bond in form. 
Ex parte Symonds, 1 Cox, 200. 

3. In relation to the context. 

The rule in construing a deed is, to collect the intention from the entire of 
the instrument, and not from any detached part. 1 Ball & Beatty, 430. 

^ 4. Where the sense is doubtful. 

If the words of a deed are in tlicraselves of doubtful signification, or there 
is no person to whom they can, in their strict sense, apply, it is a subject for 
inquiry, whether they may not be understood in a different sense. Chol- 
mondeley v. Clinton, 2 Mer. 344. 

Y 4 


5. Of 



238 CONTRACT. [Chancery 

5. Of varying the construction from the expressien. 

1. The construction of a deed cannot be varied from its expressions 
without some recital to justify the contract. Doran v. Ross, 3 B, C. C. 27. 

2. Equity in construing the effect of a contract never departs from what 
appears on the face of the instrument to be the intention of the parties, un- 
less contrary to some principle of law. Pentland v. Stokes, 2 B. & B. 73. 

6. Where the provisions are ineffectual to the end proposed. 

A deed is to be expounded according to the maker’s intention. But the 
court will not new model the deed itself, or alter dispositions which arc in 
themselves clear and unambigqous, because they happen to be ineffectual to 
the end proposed. Cholmondeley v. Clinton, 2 Mer. 34?3. 

7. In relation to subsequent events. 

Deed construed as from the moment of execution; not by subsequent 
events. Ig Ves. 156. 

8. In the case of articles. 

1. Articles are considered as heads or minutes of an agreement; and in 
construing them, the court is to consider what is the contract which the 
parties intended to enter into. Taggart v. Taggart, 1 Sch. & Lef. 87.; 
Campbell v. Sandys, Ibid. 292. 

2. Articles are considered in equity as the heads of an agreement, and con- 
strued by what appears to have been the intention of the parties, rather than 
by the legal effect of the words. 1 B. & B. 89. 215. 

V. tBf tonjsmicttoii of comract0 in parritulav ta^ej. 

1. Reference to a deed of such a date, there being two of the same 

date. 

Construction of deeds : First, that a provision for payment of “ the just 
proportion or share” of all debts owing from one partner jointly, and as a 
partner, referred not to the contribution as among the partners, but to what 
with reference to the state of the partnership fund, and the ability of the 
other partners, he may eventually he called on to contribute to the joint 
debts, so as they may be fully paid : Secondly, that under a provision for 
debts of various descriptions, no preference was intended ; which must be 
clearly shewn ; otherwise the court favours equal payment : Thirdly, a re- 
ference to a deed of a specified date, there being two of the same date, one 
executed at that time, the other subsequently, In the absence of positive 
evidence, and aided by circumstances, applied to the former. Waaeson y. 
Richardson, 1 Ves. & Beam. 103. 

2. What a provision within a contract for an annuity, until provided for. 

A grandfather in consideration of a bond from the father tp grant him an 
annuity of 50^* during his life, enters into a counter bond with the father, 
conditioned for payment to the son of a like annuity in case he was not suf- 
ficiently provided for during the life of the grandfather, exclusive of any 
allowance from his father. The son obtains through some other interest, ^ 
place in the ordnance office, with a salary exceeding the amount of the an- 
nuity. Held, that this was not a sufficient provision within the meaning of 
the bond, being an office only during pleasure, whereas the provision in the 
contemplation of the parties must have been one of a permanent nature. 
Pech^ V. Smith, 3 Mer. 312. ^ 

3. Letters respecting a marriage portioh. 

Constraiction of a letter ; as not amounting to an absolute agreement to 
give a marriage portion. Another letter, subsequent to the marriage, autho- 
rising the husband to draw for interest, due on a bond, which was never 

executed,. 
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executed, could not prevail as evidence of a promise ; which, if subsequent 
to the marriage, was void, as nudum pactum ; and a previous promise not 
being shewn ; if that, by parol, with a written recognition after the marriage 
by writing, would do, within the statute of frauds. Randall v. Morgan, 
12 Ves. 67. 

4*. A contract for payment of partnership debts. 

Vide 1 Ves. & Beam. 103. 

5. Contract by the continuing to the retiring partner for an annuity 
until dispossessed of the premises. 

Agreement on dissolution of partnership, that the continuing partner 
shall, in consideration of an assignment to him of the partnership property, 
including a lease of the premises on which the business was carried on, se- 
cure to the retiring partner the payment of an annuity, by bond condi- 
tioned to be void, on payment of the annuity, or in case he should at any 
time after the expiration of the then existing lease, be dispossessed of and 
compelled to quit the premises, without any collusion, contrivance, act, or 
default of his own.” The continuing partner obtains a renewal of the lease, 
and afterwards becomes bankrupt ; and the renewed lease passes under the 
assignment of his estate. This is not such an eviction or dispossession as 
was contemplated by the agreement, in the event of which the annuity was 
to cease. Holyland v. De Mendez, 3 Mer. 184. 

6. Reference of expences. 

Construction of a contract ; that a reference of the expences was con- 
fined to the expence of the conveyance : but the evidence of the attorney 
was admitted for the defendant, to prove the intention of both parties, ac- 
cording to verbal instances, that the plaintiff, the purchaser, should also pay 
the expcnce of making out the defendant’s title. Ramsbottom v. Gosden^ 

1 Ves. & Beam. 165. 

7. A transfer of stock as a security ; held a sale. 

Stock transferred as a security for a floating balance, and under an agree- 
ment to continue it transferred and re-transferred by the creditor by way of 
loan ; held a sale. Ex parte Denison, 3 Ves. 552. 

VI. £)f tge sipccific performantp of toittractu. 

1 . Origin and grounds of the jurisdiction. 

1 . Origin of the jurisdiction to grant a specific performance. 13 Ves. 228. 

2. Origin and progress of the equitable jurisdiction to enforce the specific 
performance of agreements. 13 Ves. 76. 

3. Principle of specific performance, that the legal remedy is inadequate 
or defective. 8 Ves. 163. 

4. Principle of specific performance, that the contract may be performed 
in substance ; though the terms are not strictly complied with ; so as to give 
the right at law. 13 Ves. 289. 

5. The origin of decrees for specific execution is, that damages at law 
w ould not put the plaintiff in a situation as beneficial to him as if the agree- 
ment were specifically performed. 2 Sch. & Lef. 553. 

6. Nor, where it is doubtful whether the party meant to contract to the 
extent that he is sought to be charged. 2 Sch. &: Lef. 553. 

7. Alitevy semble. If the instrument would be merely nugatory, unless it 
were held to give what was contended for. 2 Sch. & Lef. 557. 

2. Analogies connected with this subject. 

Distinction between carrying an agreement into execution and disturbing 

it when executed : also as to decreeing it to be delivered up, or leaving the 
party to make the most of it at law. 16 Ves. 86. 

Vll. In 
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VII. 3ftt togat ( 00(0 a 0tirctfic perfotnnattte to>tll be tircmb. 

1. When of course. 

Specific performance of a contract by a competent party, and its nature 
and circumstances unobjectionable, as much of course as damages at law. 

9 Ves. 608. 

2. The discretion of courts of equity is subservient to established prin- 
ciples. 

Tiie discretion of the court in granting or refusing a specific execution, 
is regulated by established principles. Rerell v. Hussey, 2 B. & B. 288. 

3. The rule upon the subject. 

1. Rule as to enforcing agreements. 4* Ves. 849. 

2. Specific execution of agreen^ents decreed, where damages would not 
answer the intention in making the contract, and a specific performance is 
therefore essential to justice. Davis v. Hone, 2 Sch. & Lef. 341. 

3. But equity will not decree specific performance of a covenant, where, 
from circumstances, it has become unconscientious strictly to enforce per- 
formance of it. 2 Sch. & Lef. 341. 

4. But on the terms of plaintiff’s submitting to a conscientious modifi- 
cation of the covenant, equity will grant specific performance subject to such 
modification : especially where the conduct of both pai’ties for a great length 
of time, has caused the covenant so to be acted upon, as to make it uncon- 
scionable to refuse a specific performance. 2 Sch. & Lef. 348. 

4. The contract must be complete. 

1. Equity has jurisdiction to compel the specific performance of a complete 
contract, but cannot supply any term not agreed upon. Lord Ofmond v. 
Anderson, 2 B. & B. 369. 

2. Decrees founded upon letters, not intended at the time to be a com- 
plete final agreement. 9 Ves. 355. 

3. No specific performance of an agreement by letters, unless upon a fair 
interpretation concluded ; if doubtful, whether more than treaty, to be left to 
law. 11 Ves. 591. 

4. In order to form a contract by letter, of which the court will decree a 
specific performance, nothing more is necessary than that the amount and 
nature of the consideration to be paid on one side, and received on the 
other, should be ascertained, together with a reasonable description of the 
subject matter of the contract. It is the clearly established doctrine, that 
the court will carry into execution an agreement so constituted. It is not 
necessary to be satisfied that the parties actually meant the same thing, pro- 
vided a clear assent be given to a certain proposition arising de facto out of 
the terms of the correspondence. Kennedy v. Lee, 3 Mer. 441. 

5. The case must be clear of doubt. 

To obtain a specific performance, the case should be clear of doubt. 
Flood v. Finlay, 2 B. & B. 16. 

6. The case must be clear of suspicion. 

Unless it appear, that the party seeking a specific execution of an agree- 
ment, has acted not only fairly, but in a manner clear of all suspicion, equity 
will not interfere. O’Rourke v. Percival, 2 B. & B. 62. 

7. In relation to unreasonableness. 

1. If a person contracts to do a thing which he may do himself, or has 
the means of compelling others to do, equity will compel him to do it, unless 
it bo highly unreaimnable, in which case tlie other party shall not be held to 
the contract. Costigan v. Hastier, 2 Sch. k Lef. 166. 

2. If 
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2. If in that case the other party refuses to give up the contract, equity 
will not enforce a specific execution, but leave him to recover damages at 
law. 2 Sch. & Left 166. 

8. In relation to inconvenience. 

On the question of executing an agreement, hardship cannot be regarded, 
unless it amounts to a degree of inconvenience and absurdity, so great as to 
afford judicial proof that such could not be the meaning of the parties. 
Prebble v. Boghurst, Swanst. 329. 

9. In relation to voluntary contracts. 

1. Distinction as to volunteers : The assistance of the court cannot be had 
without consideration to constitute a party cesiai que trust ; as, upon a volun- 
tary covenant to transfer stock, &c. But if the legal conveyance is actually 
made, constituting the relation of trustee and cestui que trusty as if the stock 
is actually transferred, &c. though without consideration, the equitable in- 
terest will be enforced. Ellison v. Ellison, 6 Ves. 656. 

2. Distinction between a mere voluntary promise, nudum pactumy that 
will not niaintain an action and a promise, upon the faith of which another 
does some act ; as entering into engagements, or paying money ; forming a 
consideration, that will support an action ; and therefore establish a debt 
against assets. Crosbie v. M‘Doual, 13 Ves. 14*8. 

10. In relation to adequacy of consideration. 

1. Mere difference in value, though considerable, not of itself a sufficient 
ground for refusing a specific performance. 8 Ves. 517. 

2. Inadequacy of price, unless amounting in itself to conclusive and de- 
cisive evidence of fraud, is not in itself a sufficient ground for refusing a 
specific performance. 9 Ves. 24i6. 

3. Contract executed, though the consideration was inadequate; not 
amounting to fraud ; but without costs. Burrowes v. Lock, 10 Ves. 470. 

4. An undertaking contained in a letter from A. devisee of a real estate, 
to B. a legatee, to pay interest upon her legacy, which was charged upon 
the estate, according to the rate fixed by an order of court, provided B. 
would join in a sale ; held to be upon sufficient consideration, it appearing 
that several expensive suits, in which A. was engaged, would thereby be 
terminated, and the estate bettered ; and such underlying not being waived, 
by no notice having been taken of it in a subsequent agreement to sell, a 
specific performance was decreed. Griffith v. Sheffield, 1 Eden, 73. 

5. The court will support contracts entered into to preserve the peace of 
families; and, therefore, where a son upon his marriage joined with his 
father in re-settling the estate, and by a memorandum executed at the same 
time, agreed to secure 500/. to each of his sisters; held, that there was 
sufficient consideration for the court to decree a specific performance of this 
agreement ; an attempt to shew that it had been obtained by an undue ex- 
ercise of parental influence having failed. Wycherley v. Wycherley, 
2 Eden, 175. 

1 1 . In relation to the want of interest. 

1. Objection to the execution of an agreement for want of interest cannot 
prevail in an early stage of the suit; as the interest may be acquired. 
14 Ves. 412. 

2. Where a person contracts to grant a certain interest, which it after- 
wards appears he cannot carry into execution to the extent agreed on, yet 
the grant shall be available as far as his interest will permit. O’Rourke v. 
Percival, 2 B. d: R. 64. 


12. In 
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12. In relation to mutual signature. 

Whetlier the court will perform a contract, signed by one party, not by 
the other, and nothing done upon it, queore, 11 Ves. 592. 

13. In relation to lapse of time. 

1. The time at whidh a contract is to be performed, is not essential in 
equity, as at law. The relief against the lapse of time is in the discretion 
of the court upon the circumstances; as if the contract is abandoned. 
Aadcliffe v. Warrington, 12 Ves. 326. 

2. Lapse of time, if not an essential object of a contract, is no objection 
to a specific performance. Injunction upon that, combined, with other 
circumstances. Hearne v. Tenant, 13 Ves. 287. 

3. When time is not of the substance of a contract, a specific performance 
will be decreed, though the period for its completion have elapsed. Jessop 
V. King, 2 B. k B. 94. 

4. The time for performance of a contract is material. 5 Ves. 736. 

5. Time, with reference to the performance of a contract, not immaterial. 
13 Ves. 228. 

6. Time, as of the essence of the contract, waived by a protracted treaty. 
Wood V. Bernal, 19 Ves. 220. 

7. Time, where b^ the terms of an auction, the sale is to be completed by 
a certain day ; yet, if neither party takes any step to quicken the other, the 
time is waived, and equity will interfere to prevent the purchaser from taking 
advantage of it at law. Jones v. Price, 3 Anst. 924. 

14. In relation to deviation. 

1. Small deviations from a plan agreed upon for building not material; 
otherwise, if obstinate or corrupt. Craven v. Tickell, 1 Ves. 60. 

2. Small mistakes or inaccuracies in a contract are the subject of com- 
pensation ; but that has been extended to a great length. 10 Ves. 306. 

3. Compensation for deviations from an agreement. 14 Ves. 413. 

4. Specific performance upon the principle of compensation and indem- 
nity : not if the eftect is a substantial deviation from the contract. Halsey v. 
Grant, 13 Ves. 73. 

5. Specific performance upon the principle of compensation and indem- 
nity ; the effect not being a substantial deviation from tlic contract. Horn- 
blow v. Shirley, 13 Ves. 81. 

1 5. In relation to compensation. 

The doctrine of compensation has been carried too far. It is not to 
prevail, unless the party will substantially have that for which he contracted. 
13 Ves. 228. 

16. In relation to the statute of frauds. 

Specific performance of a parol agreement as to land ; the effect of a 
family compromise of doubtful rights ; with part-performance by possession, 
and improvements ; and asquiesccnce near 19 years: a third person being 
permitted to act upon his conception of the rights, not questioned at the 
time by the defendant, who cannot object that he acquiesced under expect- 
ations from that person, which were in part disappointed. Stockley v. 
Stockley, 1 Ves. & Beam. 23. 

1 7. In relation to parol variation. 

1. Specific performance of a written agreement with a variation by writ- 
ing; not with a variation by parol. 7 Ves. 133. 

2. Specific performance of an agreenKJnt in writing for a lease for sixty 
years, refused upon parol evidence of an alteration, stipulated for at the same 
time ; and upon the faith of which the party executed. Distinction between 

the 
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the case of a defendant refusing, and a plaintiff seeking, the execution of 
an agreement under such circumstances. Clarke v. Grant, H Ves. 519. 

3. Though a parol waiver of a written contract, amounting to a complete 
abandonment, and clearly proved, would bar a specific performance, or even 
parol variation, so acted upon, that the original agreement could no longer 
be enforced without injury to one party; variations Verbally agreed upon, 
are not sufficient to prevent the execution of a written agreement; the 
situation of the parties in all other respects remaining the same. In this 
case the variations were all for the advantage of the defendant, by gratuitous 
covenants of the plaintiff. Price v. Dyer, 17 Ves. jun. 356. 

4* C. being about to marry, applied to A. his landlord, and requested him 
to change a cestui que vie in his lease, by inserting, in place of an old life, 
the name of his intended wife ; which A. by letter promised to do ; and 
upon the faith of such promise the marriage was had, and the demised pre- 
mises settled upon the wife. Upon a bill by the wife (C. being dead), it 
was held, that she would have been entitled to a specific execution against 
A. : and the estate of A. having been sold to O., who was deemed under the 
circumstances to have had notice of the agreement, he was decreed specifi- 
cally to perform it. Crofton v. Ormsby, 2 Sch. & Lef. 183. 

18 . Of decreeing a specific performance through the medium of a 

different interest. 

Contract by trustees under a power of sale, though by subsequent events 
it cannot be executed by the power, shall be made good in equity by the 
effects of the interest acquired in the estate bound by the contract. 
10 Ves. 315. 

19. In relation to after events. 

1. Subsequent events will not in equity vary a contract fairly entered into. 
Revell V. Hussey, 2 B. & B. 287. 

2. Vide2S.&L.341.348. 

20. In relation to subsequent incapacity from bodily infirmity. 

A bill for specific performance of an agreement for a lease from plaintiff 
to defendants, A. and B. B. had become incapable of doing any act in con- 
sequence of a paralytic stroke. Ordered, that A. should execute the 
counterpart, and also B. when he should be capable of doing so. Pegge v. 
Skynner, 1 Cox, 23. 

21. After the failure of a suit at law. 

A bill for a specific performance of an agreement, after an action at law 
had failed, not multifarious. M‘Namara v. Arthur, 2 B. & B. 353. 

22. In relation to the case where the legal remedy has been lost 
through default. 

Equity will decree specific performance, where it is conscientious that 
the agreement should be performed, though the party seeking performance 
has lost his remedy at law by his own default. 2 Sch. & Lef. 347. 

23. In relation to contracts embodied in awards. 

1 . If the terms of an agreement are to be ascertained by an award, being 
so ascertained, it shall be specifically performed, if any thing is to be done 
in specie ; conveyances, &c. ; not, if the acts done towards executing it by 
an award, are not valid at law, as to the tirne^ manner^ or other circum- 
stances ; unless there has been acquiescence notwithstanding the variation o( 
circumstances, or part-performance. 17 Ves. jun. 241. 

2. In enforcing the performance of an agreement embodied in an award, 
the court proceeds on peculiar principles. Wood v. Griffith, Swanst. 58. 

24. Building 
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24*. Building contracts. 

Specific performance of an agreement to build may be decreed, if suffi- 
ciently certain ; but a general covenant to lay out a certain sum in a build- 
ing of a certain value, cannot be so executed. Mosely v. Virgin, 3 Ves. 184. 

25. Contracts to purchase debts. 

1 . Specific performance decreed of a contract for the purchase of a debt. 
Wright V. Bell, 1 Dan. 95. 

2. W., landlord to P., having the power to distrain for rent in arredr, and 
having actually distrained for part, and being a creditor of P. for money 
lent, as well as for rent in arrear, upon P.'s representing to him, that he is 
also indebted to G. to the amount of about 900/. for which he is in fear of 
arrest, and about to leave the coiintry, undertakes that, if P. will give up to 
him the farm, and execute an assignment of all his property, he will pay 
G.'s debt in the first instance, out of the proceeds, and apply the residue 
in satisfaction of his own demand, and pay the surplus (if any) to P., who 
executes a bill of sale to W. accordingly, on the faith of such undertaking. 
Upon the bill of G. and P. this agreement was enforced against W. to the 
extent of 900/., the alleged amount of G.'s debt, but no farther; the actual 
debt having proved to exceed that amount ; and not prevented from having 
effect, either by the circumstance that P.’s property fell short of the estimated 
amount, or of P.’s being at the time indebted to other persons besides G. 
and W., which forn^ed no part of the consideration for the agreement, 
although noticed in W.’s undertaking as having been represented otherwise. 
The engagement to pay G. in the first instance, not being made directly to 
G., but through the medium of P., by whom also the consideration was 
furnished, P. held in a court of equity, to be a trustee for G. But qucBrCy if 
the plaintiffs could recover at law upon such an agreement. Gregory v. 
Williams, S Mer. 582. 

26. Contracts to appropriate the produce of real estates. 

A covenant to appropriate onc-third of the produce of real estates to 
raise a sum of money, is not a mere personal contract, suable at law, but 
creates a lien upon the land, and the covenantees have a right to have it 
specifically performed. Legard v. Hodges, 3 B. C.C. 531. 

27. Articles of Separation. 

Specific performance decreed of articles of separation in a suit by the 
wife, though the husband offered by answer, to receive her back again, 
Guth V. Guth, 3 C. C. C. 614. See tit. Baron & Feme. 

VIII. 3|n toftat mote a gptetfit pecfoimantc tetll te oetma. 

1. Jurisdiction of courts of equity to modify contracts. 

1. Courts of equity have no power to alter the contracts of parties, from 
an eventual change not contemplated at the time. Revcil v. Hussey, 2 B. 
fir B. 288. 

2. * Specific performance cannot be decreed of an agreement with a vari- 
ation made in it by the court. Jordan v. Sawkins, 4 B. C. C. 477. 

3. The court has modified particular, subordinate, parts of an agreement ; 
but the cases of that sort have gone too far ; and arc not to be extended. 
14 Ves. 407. 

2. In delation to a stipulated mode of execution. 

The mode agreed on tn carry a contract into effect is as much binding on 
the parties, as the contract itself. Therefore where a lessor agreed to 
demise W a longer term than he was possessed of, and to carry it into 
effect, he covenanted that he would endeavour to procure such renewals as 

would 
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would enable him to renew for the full term agreed on, the lessee paying a 
proportion of the renewal fine ; an agreement was implied, that lessee would 
take such renewal^ though no express covenant by him for that purpose. 
Lord Frankfort v. Thorpe, 2 B. & B. 372. — The lessor having renewed, has 
a right to call upon lessee to declare whether he will renew or not. But 
whether the lessee, by refusing to renew as often as the lessor renewed, for- 
feited all benefit of renewal, quaere. Lord Frankfort v. Thorpe, 2 B. & 
B. 372. 

3. In relation to a failure in prooL 

Where thfe terms of a contract, sought to be carried into execution, are 
not, on the hearing of the cause, sufficiently proved, a reference or an 
issue will not be directed to ascertain them. Savage v. Carroll, 1 Ball & 
Beatty, 265. 

4. In relation to a variance in proof. 

1. Defendant to a bill for specific performance, proving an agreement 
different from that insisted on by the plaintiff, may have a decree upon his 
answer, submitting to perform. A cross bill therefore, though formerly the 
course, being unnecessary, would be dismissed with costs. Fife v. Clayton, 
13 Ves. 546. 

2. Though a defendant to a bill for specific performance of a contract, may 
have a decree for peiformance according to his construction, if adopted by 
the court, without a cross bill, the decision being, not according to his con- 
struction, but only that he had contracted under a mistake, created by the 
plaintiff, the bill was merely dismissed. Higginson v. Clowes, 15 Ves. 516. 

5. In relation to the decision of questions respecting time. 

On a bill for specific performance, the questions whether time was origi- 
nally of the essence of the contract, and whether being so, the defendant 
has done any act whereby he has waived it as a ground of objection to the 
performance, are questions depending on evidence, and not to be decided 
except upon the hearing. Levy v. Lindo, 3 Mer. 81. 

6. By supplying legal formalities in the securities of the opposite 

party. 

Where the plaintiff had received a promissory note without a stamp, the 
court directed the proper note to be made according to the agreement, be- 
fore the defendant should have execution of the other parts of the contract. 
Aylet V. Bennet, 1 Anst. 45. 

7. Of the plaintilTs right to damages for non-performance. 

1. Plaintiff in a bill for specific performance of a contract, is not entitled, 
generally, to satisfaction by way of damages, for the non-performance, to 
be ascertained by an issue, or a reference to the master. Distinction as to 
the case of compensation ; as for a part subject to tithes, though represented 
as tithe free ; giving tlie purchaser, if he chooses to take the purchase, a 
right to compensation, but not to compel the vendor to purchase the tithes. 
Toddv. Gee, 17 Ves.jun., 273. 

2. On a bill for a specific performance of an agreement for the sale of a 
house, the plaintiff made out his case ; but it appeared that the defendant 
had actually sold the house to another person for a valuable consideration, 
and without notice. The court directed the master to inquire what damages 
tlie plaintiff had sustained by the non-performance of the agreement ; and 
that such damages, together with the costs of the suit, should be paid by 
defendant. Denton v. Stewart, 1 Cox, 258. 

8. Ii;i the case of a purchase of insolvent debtor’s interest in funds. 

Before the court will decree a specific performance of a purchase of an 

insolvent 
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insolvent debtor's interest in funds, it will inquire into the value. Collett v. 
Wollaston, 3 B. C. C. 128. 

IX. Ill tojjiat: a 0 {im£ic pei-fotmiance toill be itfu^eb. 

K The court will not execute a contract because it would not set it 

aside» 

1. A court of equity will exercise its discretion in cases of bills for spe- 
cific performance, by dismissing them (and with costs), although the same 
circumstances would not induce the court to make a decree to cancel the 
agreement on a bill filed for that purpose. Davis v. Symonds, 1 Cox, 402. 

2. The court is not bound to decree a specific performance in every case, 
where it will not set aside the contract ; nor to set aside every contract, that 
it will not specifically perform. Under circumstances that would have 
amounted to a breach of trust, inadequacy of consideration, arising from 
gross negligence of the agent, and a want of due authority, the bill was 
dismi^ed ; though the plaintiff was unimpeached ; without prejudice to his 
remedy at law. Mortlock v. Duller, 10 Ves. 292. 

2 . The court will not enforce contracts merely to harass. 

The court of chancery will not decree contracts to be carried into exe- 
cution merely for the purpose of harassing parties. Smith v. Morris, 
Dick. 697. 

3. Where the interests of third persons are involved. 

The interest which a third party may have against the specific performance 
of a contract, may preclude the execution of it, as between trustee, and 
cestui que trust ; as, where an insolvent tenant made over his lease to another ; 
who treated for a renewal under a secret agreement in trust for the original 
tenant. That agreement not executed against the landlord ; and the prin- 
ciple, that a trustee shall derive no benefit from his trust, should fail, rather 
than be executed against a third party, so imposed upon ; though, except 
for that interest, it would have been executed as between the other parties. 
17 Ves. jun. 313. 

4. In the case of voluntary contracts. 

1. A court of equity will not carry into execution a voluntary deed, 
without either valuable or meritorious consideration. Colman v. Sard, 
3B.C. C. 12. 

2. Where deed is not sufficient to pass the estate, but party must come 
into equity, court never executes a voluntary agreement. 1 Ves. 54. 

5. In relation to mutuality. 

1. The want of mutuality in a contract, a sufficient ground upon which to 
resist a specific performance. Howell v. George, 1 Mad. 12. 

2. Where nothing has been done in pursuance of an agreement, the court 
ought not to decree a specific performance, except where the right to compel 
is mutual. Lawrenson v. Butler, 1 Sch. & Lef. 13. 

6. In the case of insufficiency. 

Where a mother, who was tenant for life, with remainder to her son in fee, 
who was under age, covenanted, on his marriage, that they would settle, 
within two years, an estate on the heirs male of the marriage. Bill for a 
specific performance, by decreeing a strict settlement, dismissed. And 
even if it had appeared that there had been a sufficient covenant for that 
purpose, a great length of time having elapsed, ttnd none of the parties 
having asserted their rights, the court would not have interfered. Howorth 
V. Deem> 1 Eden, 351. 
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7. In the case of uncertainty. 

1. If there be uncertainty as to the terms of an agreement, it cannot be 
carried into execution, even though reduced to writing. Lindsay v. Lynch 
2Sch.&Lef.7. 

2. Equity will not decree a specific execution upon a contract, the terms 
of which are uncertain as to its extent. Harnett v. Yielding, 2 Sch. & Lef. 
549. 

3. Therefore, where Y., tenant for life, with power to make leases for 
twenty-one years at the best improved rent, made a lease to H,, and thereby 
covenanted “ for the term of his life, to renew said lease to H., his executors, 
administrators, and assigns, by giving them a lease for twenty-one years, 
when applied to H. surrendered the lease under a clause empowering him 
to do so ; afterwards, upon a new agreement, Y. indorsed on the back of the 
old lease, “ I promise and agree to perfect a fresh lease to H. at any time 
he shall demand the same, at Bl, a-year less than the within-mentioned rent.” 
It being uncertain whether the agreement was for more than one term of 
twenty-one years, and an agreement for a further lease (even if clear) being 
in fraud of die power, a bill for a renewal of the lease for a second term of 
twenty-one years, was dismissed. 2 Sch. & Lef. 549. 

4. Specific performance cannot be decreed of an agreement to sell at a 
price to be fixed by arbitrators (already appointed to settle other matters in 
dispute between the parties), where the defendant (the vendor) had refused 
to execute the arbitration bond, and it was therefore uncertain tJiat any 
award would ever be made. Wilks v. Davis, 3 Mer. 507. 

5. Specific performance of an agreement to purchase the business bf an 
attorney, refused upon the bill of the vendor, there being no express stipu- 
lations by which the court might carry it into effect, on his part,* in return 
for the defendant’s purchase-money ; 'and there being no conditions gene- 
rally applicable to transactions of this nature, so as to come within the 
description of usual clauses,” to be inserted in an instrument to be drawn 
up in pursuance of the agreement. Boyon v. Farlow, 1 Mer. 459. 

G. (liicerey whether such an agreement is void at law upon the ground 
either of morality or of public policy. Ibid. 

7. Quecre, if legally a valid agreement, whether it is of such a nature as 
is capable of being enforced in equity. Ibid. 

8. Specific performance of marriage articles refused, on the ground of 
their being inconsistent, uncertain, and unintelligible. Franks v. Martin, 

1 Eden, 309.; 5 Toml. P. C. 151. 

8. In the case of legal incompetency to execute. 

Equity will not decree specific execution against a party not lawfully com- 
petent to execute the contract. Harnett v. Yeilding, 2 Sch. &. Lef. 549. 

9. Where some of the parties are married women. 

1. Though a person may agree to sell at a price to be fixed by arbitra- 
tion, and the award can be impeached only upon the grounds aftecting all 
awards, as fraud or gross mistake, yet, upon such an agreement, where 
some of the persons to be bound were married women, of whom also one 
had not executed, the court refused a specific performance ; and dismissed 
the bill, leaving the plaintiff to law. Emery v. Wase, 5 Ves. 846. 

2. Upon appeal, the decree affirmed upon the ground that the evidence 
did not prove satisfactorily, as it ought, especially in the case of married 
women, that the valuation was made with due attention and care. Emery 
V. Wase, 8 Ves. 505. 

10. In the case of immorality. 

Bill against an executrix to enforce a parol agreement by her testator, 
when single, to settle an annuity upon the plaintift', a married woman, sepa- 
VoL. VIIL rated 
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rated from her husband, who lived with tlic testator ; general demurrer 
allowed. Matthews v. , 1 Mad. 558. 

11. In the case of unreasonableness. 

When the contract is unreasonable at the time of its being entered into, 
it will not be enforced. Revell v. Hussey, 2 B. & B. 287. 

12. In the case of surprise. 

Agreement no specific performance, if any surprise, making it not fair and 
honest to call for it; the plaintiff left to law. 10 Ves. 305. 

1 3. In the case of suspicion. 

A bill for specific performance of an agreement for a lease, signed by the 
grantor only, and contrary to his leasing power, of which the plaintiff had 
notice, afterwards amended ; praying an execution of the agreement for the 
life of the grantor, without requiring compensation for the difference of in- 
terest, dismissed: the case proved for the plaintiff, creating doubts and 
suspicions of the fairness of the transaction. 0‘Rourke v. Percival, 2 B. 
& B. 58. 

14. In the case of misrepresentation. 

Misrepresentation, though in a slight degree, is an objection to a specific 
performance. Distinction upon a bill to rescind the contract. Cadman v. 
Homer, 18 Ves. jun. 10. 

15. In the case of improper influence. 

Notwithstanding two private acts of parliament, reducing younger chil- 
dren’s portions in proportion to the other interests, the court would not en- 
force an agreement entered into by one of the younger children, in execution 
of the private acts, thereby consenting to accept a stated sum on satisfac- 
tion ; such agreement being inserted by the plaintiff ’s solicitor in a receipt 
from her, on paying her a small sum of money, and she being in great dis- 
tress and embarrassment at the time. Kemys v. Hansard, Cooper, 125. 

16. In the case of ignorance. 

A deed, executed by the members of a family to determine their interests 
under the will and partial intestacy of an ancestor, not enforced, it appearing 
on the face of the deed, that the parties did not understand their rights, or 
the nature of the transaction, and that the heir surrendered an unimpeach- 
able title without consideration, and evidence being given of his gross igno- 
rance, habitual intoxication, liability or imposition, and w^ant of professional 
advice ; in the absence of direct proof of fraud or undue influence, and after 
an acquiescence of five years. Dunnage v. White, Swanst. 137. 

17. In the case of mistake. 

1. Specific performance of an agreement the subject of discretion : re- 
fused, therefore, in the case of mistake, though no fraud. Mason v. Armi- 
tage, 13 Ves. 25. 

2. Specific performance refused upon mistake. 13 Ves. 135. 

3. Bill by a husband to have his wife’s portion, part of which was invested 
in stock, made up money, on the ground, either of express contract, or 
representation, upon which the marriage took place, dismissed : the descrip- 
tion by the articles, though generally ** the sum of 4000/.,” referring to that 
sum as in settlement; and the representation under circumstances not 
amounting to a warranty ; and proceeding upon a common mistake. Ainslie 
V. Medlycott, 9 Ves. IS. 

18 . From material omission. 

Where a material ingredient in the terms of a contract has been omitted, 
equity considering it as only resting in treaty, will not decree a specific exe- 
cution. 
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cution. Therefore where a tenant in possession, under an article impeached 
by his landlord, proposed to pay an increased rent, a bill by the landlord 
for a specific execution of the proposal, was dismissed ; the period when the 
increased rent should commence not being agreed on. Lord Ormond v. 
Anderson, 2 B. & B. 363. 

19. In the case of delay injurious to the opposite party. 

When the object of one of the contracting parties would be defeated by 
delay in the execution of it ; if the other party delay, he shall not afterwards 
be allowed to insist on performance. Crofton v. Ormsby, 2 Sch.&Lef. 601. 
So, if the delay were injurious to one of the parties. Ibid. 

20. In the case of laches. 

A bill for a specific performance of an agreement, is an application to 
the discretion, or rather to the extraordinary jurisdiction of the court, 
which cannot be exercised in favor of persons, who have slept on their rights, 
or have acquiesced for a long time, in a title and possession adverse to their 
title. 1 Ball & Beatty, 69. 

21 . In the case of a single witness contradicted by the answer. 

Vide 1 B. & B. 402. 

22. Contract to refer to arbitration. 

Bill for specific performance of an agreement to refer to arbitration does 
not lie. 6 Ves. 818. 

23, Contract for sale, the price to be fixed by umpirage. 

Agreement for sale according to the valuation of two persons, one chosen 
by each party, or of an umpire, to be appointed by those two in case of dis- 
agreement. Bill for a specific performance, praying that the court will ap- 
point a person to make the valuation, or otherwise ascertain it; dismissed. 
Milnes V. Gcry, 14 Ves. 400. 

24. In the case where the medium of arbitration has failed in settling 
the terms of a contract. 

No instance where the medium of arbitration for settling the terms of a 
contract having failed, the court of chancery has assumed jurisdiction to 
determine, that there is a contract, though not at law, in equity ; which, 
though the parties never agreed to it, shall be specifically executed. 17 Ves. 
juM. 243. 

25. Building contracts. 

A bill will not lie to compel the performance of an agreement to build a 
house ; but it will to compel a conveyance of land, because there is a thing 
certain to be conveyed. Errington v. Aynsley, Dick. 692. 

26. Contracts in husbandry. 

1. Demurrer to a bill by a landlord fora specific performance of covenants, 
contained in a lease which liad expired, to repair hedges and niansionhouse, 
and also for an account of loppings, and dung, cut or removed by the 
tenant, allowed. Common covenants in husbandry not being the subject of 
equitable jurisdiction. Rayner v. Stone, 2 Eden, 128. 

2. No specific performance of a covenant to repair. 16 Ves. 405. 

3. Specific performance of a covenant to make good a gravel pit, refused. 
Flint v. Brandon. 8 Ves. 159. 

27. A conti’act for a present lease by one out of possession. 

A contract for a present demise by a person out of possession, not en- 
forced iu equity. Therefore a lessee, apprised a£ the time of the demise, 
that lessor had no means of putting him in possession, except by a suit, l ot 

Z 2 assisted 
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•assisted in equity to obtain the possession, the transaction being considered 
as a dealing for a suit in equity, and from the situation of the property, the 
full value could not be obtained. Bayly v. Tyrrell, 2 B. & B. 358. 

28. A contract for a mortgage, under the circumstances. 

Bill for specific performance of an alleged agreement for a mortgage en- 
tered into by the defendant’s testator, for securing money advanced to him on 
the faith of such agreement (and other debts) ; semblcy not maintain- 
able under the circumstances stated in the case. Jackson v. Radford, 
4 Price, 274. 

29. A contract for a partnership dissoluble immediately. 

No specific execution of an agreement for a partnership which might be 
dissolved immediately afterwards. Hercy v. Birch, 9 Ves. 357. 

30. A contract to transfer stock. 

1. No specific performance of an agreement for a transfer of stock. 
10 Ves. 161. 

2. No specific performance of an agreement to transfer stock. 13 Ves. 37* 

X. j0f tffc motird tip togttg a conrract map be btptbargcb. 

By parol. 

1. Agreement in writing may be waived by parol. Inge v. Lippingwell, 
Dick. 469. 

2. A parol agreement may be discharged by parol. 4 Ves. 84*8. 

3. Contract in writing may be dissolved by parol. 9 Ves. 250. 

4. There may be waiver without any specific contract, as in cases of car- 
riers, partners, &c. Ogilvie v. Foljambe, 3 Mer. 53. 

XL contracts of a patritulae beiitrtptioit. 

1. Effect of a covenant to forbear suit. 

As to the effect of a covenant to forbear suit, quccrc. 6 Ves. 821. 

2, "Effect of a parent’s agreement to leave his property among his 

children. 

1. Covenant by a father to give or leave by his will all his personal estate 
equally among his children, does not deprive him of the right of unlimited ex - 
pence, and of any fair application, even by gift, if absolute and bona fide : but 
a disposition for the purpose of defeating the covenant cannot stand ; there- 
fore transfers of stock to one of the children by the father were upon the 
circumstance of a reservation of the dividends for his life, and otlier evi- 
dence of a partial intention to elude the covenant, set aside. Jones v. Mar- 
tin, 5 Ves. 266. n. 

2. Vide 19 Ves. 67. 


CONTRACT BETWEEN VENDOR AND 
PURCHASER. 

1. {(ale0 bp auction anb pcibatc contract. 

1. Of puffing. 

2. Of the particulars and conditions of sale — a specific price 

essential to a contract of sale. 

3. Of the particulars and conditions of sale — in relation to 

ambiguity of expression. 


4. Of 
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Aitendix.] 

4. Of the particulars and conditions of sale — whether variable 

by parol declarations. 

5. Of the particulars and conditions of sale — force of an in- 

definite representation. 

(j. Of the particulars and conditions of sale — import of the 
term ‘‘ a price clear of all expences.” 

7. Of the particulars and conditions of sale — import of the 

term “ ground rents.’’ 

8. Of the particulars and conditions of sale — invalidity of a 

warranty against an apparent defect. 

9. Of the particulars and conditions of sale — covenant of in- 

demnity by purchaser of leasehold. 

10. Of the particulars and conditions of sale— sale of good- 

will. 

1 1. Of the particulars and conditions of sde — miscellaneous.. 

12. Of the deposit — at whose risk it lies. 

13. Of the deposit — improvement in value of deposit by in- 

vestment, who entitled to. 

1 1. Of the deposit — who shall be the loser by the depositary’s 
failure. 

1 5. Of tlie deposit — relief against forfeiture of. 

U. £)f dales undci* tftc autiioeitp of courts of eqmtp. 

1 . Of the proceedings from the advertisement to the convey- 

ance — general obligation of purchaser in regard to the 
title. 

2. Of the proceedings from the advertisement to the convey- 

ance, of the period from which the purchaser is entitled 
to possession, wath the consequences. 

3. Of the proceedings from the advertisement to the convey- 

ance — of incumbrances. 

4. Of the proceedings from the advertisement to the convey- 

ance — substitution of one purchaser for another. 

.5. Of opening tlie biddings, and rescinding the contract. Vide 
in tit. Chancery Practice. 

III. £)f parol agitemnifd^ 

Of the form and signature of the agreement. 

IV. £)f tfic cDUjScquencrd of tge contract* 

1. Of the rule in equity, that the purchaser is entitled to the 

estate from the time of the contract. 

2. Of specific performimee — general rules. 

3. Of specific performance — with respect to the vendor and 

his acts. 

4. Of specific performance — with respect to the agreement 

itself. 

5. Of specific performance — reference as to tide. 

6. Of specific performance — practice connected therewith. 

7. Of the remedies for a breach of contract — action at law. 

8. Of the remedies for a breach of contract — bill in equity. 

9. Of the remedies for a breach of contract — compensation 

by setting an occupation rent. 


10. Ot 
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10. Of the remedies for a breach of contract — effect of taking 

possession. 

11. Of the remedies for a breach of contract — waver of defects 

in title. 

V. £)f tf)t colisJi&rrariolu 

J . Of unreasonable and inadequate considerations — of unrea- 
sonable considerations. 

2. Of inadequate considerations. 

3. Of the failure of the consideration before the conveyance — 

of loss by fire, &c. 

4. Of the failure of the consideration before the conveyance — 

of the death of a person, for an annuity upon whose life 
the estate was sold. 

VI. tBc partial ctmition of a tontrart Vi)jf)crc a bnitior fias 

not tfic intcrtst tofiicli fit picttiH)c& to gcH } anb of 
i>tftct0 in tfit quantitp and qiialitp of tfir totatr. 

1. Where tlie vendor has not the interest which he sold: in 

what cases the vendor may enforce a part perlormanw. 

2. Where the vendor has not the interest which he sold : in 

what cases the purchaser may enforce a part performance. 

3. Of defects in quality of the estate. 

4. Of defects in (juantity of the estate. 

VII. £)f tfit title tofiicfi a purtfiaper map require. 

1. the root of the title. 

2. Of the production of the lessor’s title. 

3. Of equitable and doubtful titles — of equitable titles. 

4. Of equitable and doubtful titles — of doubtf ul titles. 

VIII. £)f tfie time allomcd to eomplete tfie tontrart. 

1 . Of delays occasioned by the neglect of either [)arty. 

2. Of delays occasioned by the state of the title. 

JX. tiir ahismift nit& fotibepntirr ; tljr np0i0nmciir of 
term0> attrsttO topm an& cobenantg for title to 
togicB a purcgaiser tg enntleli > of ocarcBiiig for in 
cumbrancesfj anO of relief in respect of iiuum' 
branceg. 

1 . Of the abstract and conveyance — abstract when complete. 

2. Of the abstract and conveyance — at whose exj)ence. 

3 Of the abstract and conveyance — indemnity on loss of title- 
deeds. 

4. Of assignment of terms. 

5. Of attested copies — when the originals must be produced or 

forthcoming. 

6. Of attested copies — at whose expence. 

7. Of covenants for title. 

8. Of covenants against incumbrances. 

9. Of covenants running with land. 

17 


10. Of 
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Appendix,] Of sales hy auctioti and private contract. 

1 0. Of relief from incumbrances — where the purchase-money has 

not been paid. 

11. Of relief from incumbrances — where the purchase-money 

has been paid. 

X. titteregt aiib tom* 

1 . Of interest — in what cases payable, 

2. Of interest — at what rate. 

XI. iDf tf)t obUgation of a purifiaiser to isee to tfie appHtation 

of tlic puccbajse-monep. 

1. Of his liability with reference to real estate, 

2. Of his liability with reference to leasehold estates. 

XII. £)£ tftf btnbor'0 Itrit on tge rotate 0olb for tfft purcSase- 

monrp> if not paiO. 

1. Original of. 

2. In what cases raised. 

3. Wliether it extends to third persons. 

4. Against whom it will be enforced. 

3. Waiver and discharge of. 

XIII. £)f tgc persons incapable of purcba0mg4 

1. Of purchases by trustees, agents, &c. and bankrupt com- 

missioner. Vide in tit. Bankrupt in the Digest. 

2. Of purchases by trustees, agents, &c. — Mortgagee. 

3. Of purchases by trustees, agents, &c. — Residuary legatee, 

XIV. £)f tJje protection, an?) relief, aSbrtieJ) to purtSa0cr0 hp 

0tatute0, anti bp tfie rulc0 of etiuitp. 

1. Of fraudulent and voluntary settlements. 

2. Of protection from judgments and recognizances — in the case 

of freehold estates. 

3. Of protection from unregistered deeds, &c. — of the equit- 

able doctrine on the acts in regard to notice. 

4. O* equitable relief and protection where — the purchaser has 

not notice. 

5. Of equitable relief and protection — effect of notice. 

XV. £Df notice. 

Of constructive notice. 

XVI. £pi0ceUanfou0 poinrp rrlatibc to tbc pair af ptrsonaltp^ 

1. £)f gales bp auction anb pribate contrattf 

1. Of puffing, 

1. At a sale by auction, the seller’s agent bid for the purchaser ; a specific 
performance remsed. Twining v. Morrice, 2 B. C, C. 326. 

2. Objections by a purchaser by auction, 1st, that a way round and across 
a meadow was not specified ; 2dly, on account of a bidding for the plaintiif; 
a specific performance was decreed with costs, Oldfield Bowles v. Bound, 
5 Vos. 508. 

Z 4 
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2 . Of the particulars and conditions of sale — a specific price essential 

to a contract of sale. 

According to the Homan and the English law, as administered both in 
courts of law and equity, a fixed price is an essential ingredient in a contract 
of sale. A contract therefore that does not settle the price is valid and com- 
plete only when and if the party, to whom it is referred, shall fix it; and is 
otherwise totally inoperative. 14 Ves. 408. 

3. Of the particulars and conditions of sale — in relation to ambiguity 

of expression. 

1. Specific performance decreed against a purchaser at a public auction, 
where the representation in the particulars of sale (complained of as calcu- 
lated to mislead) was so vague and indefinite, that it ought to have put the 
purchaser on making previous enquiry. Trower v. Newcome, 3 Mer. 704. 

2. Upon the ambiguous terms of a contract, as including or excluding the 
timber, the purchaser’s bill for specific performance dismissed; and having 
throughout insisted upon his construction, he was not permitted to compel 
the vendor to convey upon the terms he originally oftered. Clowes v. Higgin- 
son, 1 Ves,& Beam. 524. 

4. Of the particulars and conditions of sale — whether variable by 

[)arol declarations. 

Verbal declarations of an auctioneer at the time of sale, not to be re- 
ceived in contradiction to the printed particulars. But quaere as to the effect 
of personal information of a mistake in the particular. Ogilvic v. Foljarnbe, 
3 Mer. 53. 

5. Of the particulars and conditions of sale — force of an indefinite 

representation. 

Effect of an indefinite representation by a vendor, as that a leasehold 
estate was nearly equal to freehold, being renewable upon a small fine; put- 
ting the purchaser upon inquiry: though connected with certain circum- 
stances, such representation may be fraudulent, and form a ground for 
rescinding the contract. Fenton v. Brown, 14 Ves. 144. 

6. Of the particulars and conditions of sale — inij)ort of the term a 

price clear of all expences.’’ 

Words construed so as to have some meaning, rather than rejected : 
therefore vendor proposing a price, clear of all expences, construed, that the 
purchaser should bear the expence of making out the title ; the law imposing 
on him the expence of the conveyance. Stratford v. Bosworth, 2 Ves. & 
Beam. 341. 

7. Of the particulars and conditions of sale — import of the term 

“ ground rents.” 

Construction of the word ground rents” in a printed particular of sale 
according to the general acceptation. Stewart v. Alliston, 1 Mer. 26. 

8. Of the particulars and conditions of sale — invalidity of a warranty 

against an apparent defect. 

Warranty upon a sale against an obvious defect, not binding. 10 Ves. 507. 
0. Of the particulars and conditions of sale — covenant of indemnity 
by purchaser of leasehold. 

Under a contract for the assignment of a term, whether from the original 
lessee, or a mesne assignee, tlie purchaser must covenant for indemnity 
against payment of rent and performance of covenant; though he cannot 
have a covenant for the title from the assignor, as being an executor, and 
also by express stipulation. Staines v, Morris, 1 Ves. & Beam. 8. 


10. Of 
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Appendix.] Of sales under the authority of courts of equity, 

10. Of the particulars and conditions of sale — sale of good-will. 

Sale of a trade with the good-will does not prevent the vendor’s setting 
up again a similar trade without express covenant ; or fraud, by representing 
it as a continuation of the old trade, or by conduct encouraging others to 
involve themselves in the confidence, tliat he would not trade again, &c. 
Cruttwell V. Lye, 17 Ves. jun. 335. 

1 1 . Of the particulars and conditions of sale — miscellaneous. 

Specific performance refused, under a contract for sale at a ptice to be 
fixed by arbitrators within a certain time, or if they should not agree to 
make their award within the time, by an umpire, also within a limited time; the 
construction of the contract requiring the delivery of the award in writing to 
each party, being, that, though the consequential acts, executing the con- 
veyances, might be done by representatives, it was, with reference to the 
terms, to be fixed by the award, personal to the parties. Blundell v. Bret- 
targh, 17 Ves. jun. 232. 

12. Of the deposit — at whose risk it lies. 

Vide 2 Mad. 28. 

1 3. Of tlie deposit — improvement in value of deposit by investment, 

who entitled to. 

Effect of a deposit by vendee, with notice to vendor; to stop, or de- 
termine, the rate of interest : not as a tender and appropriation, transferring 
the risk as to the principal. Therefore, upon an investment in stock by the 
vendee, the title not being ready, and the vendor having notice, but return- 
ing no answer, the advantage by a rise, as the loss by a fall, is the vendee’s. 
Roberts v. Massey, 13 Ves. 561. 

1 4. Of the deposit — who shall be the loser by the depositary’s failure. 

Vendor, resisting an application by the purchaser for payment into court 
of the deposit in tlie hands of the vendor’s agent, charged w ith a loss by the 
agent’s failure. Fenton v. Browne, 14 Ves. 144. 

15. Of the deposit — relief against forfeiture of. 

Relief against forfeiture of the deposit, upon putting the other party in 
the same situation, as if the contract had been performed at the time agreed. 
Moss V. Matthews, 3 VT^s. 39. 

II. £)f galrsi iin^tv tge autSoritp of comr^ of rquitp^ 

J. Of the j)roceedings from the advertisement to the conveyance — 
general oldigation of purchaser in regard to the title. 

A purchaser has a right to presume that the court fias taken the steps 
necessary to investigate the rights, of the parties; and that on that investiga- 
tion it has properly decreed a sale: but he ought to see that all proper 
parties to be bound are before the court ; and that he does not take a title 
which can be impeached aliunde. 2 Sch. & Lef. 566. 

2. Of the proceedings from the advertisement to the conveyance — 

of the period from w liich the purchaser is entitled to possession, with 

tlie consequences. 

1. The rule, that a purchaser shall have possession as from tlie quarter- 
day preceding the sale, does not apply to a colliery ; which is an article of 
trade, the profits accruing daily. The proper period is the month or week, 
in which the purchase takes place ; according to the usual course of taking 
the account. Wren v. Kirton, 8 Ves. 502. 

2. A manor was sold under the decree of the court as part of the real 
estate of the testator; and an order was made on the 13th of March/ that 

this 
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this purchaser should on or before the 17th day of March pay his purchase- 
money into court, and be let into possession of the profits from Lady-day. 
Several deaths and admissions had taken place prior to Lady-da}^ but the 
fines due thereon had not been paid or assessed until after that time, no court 
having been holden. These fines belong to the vendors, and not to the pur- 
chaser. Garrick v. Lord Camden, 2 Cox, 231. 

3. Of the proceedings from the advertisement to the conveyance — of 

incumbrances. 

Not permitted to apply part of his purchase-money in discharge of a 
mortgage on the estate, though some of the parties consented, others being 
infants;, and that there was such incumbrance not appearing on the report. 

Quccre, could it be done, if all were competent and consented ? v. 

Stretton, 1 Ves. 266. 

4. Of the proceedings from the advertisement to the conveyance — 

substitution of one purchaser for another. 

1. The court will not discharge a purchaser and substitute another even 
upon paying in the money without an affidavit, that there is no under bar- 
gain. Rigby V. Macnamara, 6 Ves. 515. 

2. One purchaser not substituted for another without affidavit, that there 
is no underhand bargain. Vale v. Davenport, 6 Ves. 615. 

5. Of opening the biddings, and rescinding tlie contract. 

Vide in tit. Chancery Practice. 

III. parol agrmmms. 

Of the form and signature of the agreement. 

Contract for land by letters sufficient within the statute of frauds : not 
specifically executed, unless upon a fair interpretation importing a concluded 
agreement ; and not doubtful, whether only treaty. Stratford v. Boswortb, 
2 Ves. & Beam. 341. 

IV. tfic cousetiuriucjJ of t\)t contract. 

1. Of the rule in equity, that the purchaser is entitled to the estate 
from the time of the contract. 

U From the execution of the contract, the estate is, in equity, the pro- 
perty of the vendee, descendible and deviseable, as such. 7 Ves. 274, 

2. Where a written agreement for the purchase of an estate has been exe- 
cuted, the purchaser has the estate in equity ; and it will pass by his will ; 
which will not be revoked by the subsequent conveyance of the legal estate. 
11 Ves. 554. 

3. Purchaser before conveyance the owner in equity for almost every 
purpose, as to profit and loss ; but before payment, may be restrained from 
cutting timber. As betweten his representatives it is real estate. 2 Ves. & 
Beam. 389. 

4. When a purchase is completed, the vendee is entitled to the rents and 
profits of the estate until possession is given, and the vendor to his purchase 
money, with interest ; and if by the neglect of the vendor, no rents and 
profits have been received, he will be liable for what he might have received, 
unless the purchaser has taken possession. Gaisford v. Acland, 2 Mad. 28. 

5. Lessee for years, with an option at certain periods to purchase, making 
that option, was considered owner ab itiitio, for the benefit of the heir. 
16 Ves. 253. 

6. Decree upon the answer, admitting a contract, and a letter, offering 
to sell Rt a raluation^ for a coRveyance on payment of the purchase*moncy 

into 
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into the bank by the plaintiff on a certain day : in default of payment, the 
bill to be dismissed with costs. No binding contract until payment. The 
estate therefore did not pass by a previous devise ; but descended to the 
heir. Gaskarth v. Lord Lowther, 12 Ves. 107. 

2. Of specific performance — general rules. 

Equitable discretion to lend or refuse aid to execute a contract for pur- 
chase, not arbitrary. 18 Ves. jun. 111. 

3. Of specific performance — with respect to the vendor and his acts. 

1. Though a person may agree to sell at a price to be fixed by arbitration, 
and the award can be impeached only upon the grounds affecting all awards, 
as fraud or gross mistake, yet, upon such an agreement, where some of 
the parties to be bound were married women, of whom also one had not exe- 
cuted, the court refused a specific performance ; and dismissed the bill ; 
leaving the plaintiff to law. Emery v. Wase, 5 Ves. 846. 

2. On a bill by vendor for specific performance, with an allowance to the 
defendant, by way of compensation, for a part of the estate to which the 
plaintiff' is unable to make a good title ; the defendant having taken pos- 
session under the agreement, one of the terms of which was, that imme- 
diate possession sliould be given f ' and in the course of disputes which arose 
subsequently as to the title to this part of the estate, having been turned 
out of the possession so taken. Held, that the vendor, in so turning him 
out of possession, has abandoned his right to a specific performance ; and 
the bill dismissed accordingly : without going into the question as to the 
materiality of the defective part. Knatchbull v. Grueber, 3 Mer. 124. 

3. Bill for specific performance of an agreement to purchase against the 
original vendee and an assignee of his contract, dismissed as against the 
former ; the plaintiff being held by delivery of abstract and offer to execute 
a conveyance, to have accepted the latter as purchaser. Holden v. Hayn 
and another, 1 Mer. 47. 

4. QiuorCy if the bill had been filed against the original purchaser only. 
Holden v. Hayn and another, 1 Mer. 47. 

4. Of specific performance — w ith respect to the agreement itself. 

1. Agreement to sell at a fair valuation may be executed. 14 Ves. 407. 

2. Bill for specific performance of an agreement to purchase, dismissed, 
tliere being a concealment on the part of the vendor. Shirley v. Stratton, 

1 B. C. C. -440. 

3. Specific performance refused of an agreement to sell an estate in fee 
l)y one who supposed he w^as absolute owner of the estate, when, in fact, 
he was only tenant for life under a settlement, with a proviso empowering 
him to purchase “ an estate in fee simple in possession in some convenient 
place or places in England, of e/jual or better value ; and to settle the same 
to him in lieu of the settled estate, which was then to be his own. Howell 
V. George, 1 Mad. 1. 

4. Promise, by letter, to renew a lease in consideration of money already 
laid out by the tenant, is nudum pactum y and no specific performance will be 
decreed ; nor is it varied by money having been laid out afterw^ards. Robert- 
son V. St. John, 2 B. C. C. 140. 

5. Qucercy whetlier where vendee, entitled only under an agreement, sells 
to another, such vendee can object to a specific performance, on the ground 
of the statute 32 Hen. 8. c. 9. Wall v. Stubbs, 1 Mad. 80- 

5. Of specific performance — reference as to title. 

1. General rule, that the court will not decide upon a title without a re- 
ference to the master ; unless unequivocally, and without fraud or surprise, 
waived ; a plaintiff seeking a specific performance of a contract being en- 
titled to the opportunity of making out a better title before the master ; and 
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the defendant having a right to farther enquiry beyond the objections arising 
on the abstract, upon the principle that the bill seeks relief beyond the law. 
Jenkins v. Hiles, 6 Ves. 646. 

2. Bill for specific performance of a contract for sale of an estate upon 
various objections to the title, dismissed in the first instance without a refer- 
ence. Omerod v. Hardman, 5 Ves. 722. 

3. Specific performance decreed against a purchaser without a reference 
as to title ; upon possession — a correspondence — and no objection to the 
title, till two years after the abstract was delivered. Margravine of Anspach 
v. Noel, 1 Mad. 310. 

6. Of specific performance — practice connected tlierewitli. 

Bill filed for a specific performance of an agreement to purchase, and 
demurred to. Order made, that on a conveyance of the estate from the 
plaintiff* to the defendant being deposited with the master, the vendee 
should pay into court his purchase money ; which order was complied with. 
Motion, that master should deliver the conveyance to the vendee, refused. 
Cutler v. Broughton, 3 Mad. 95. 

7. Of the remedies for a breach of contract — action at law. 

1. It is incumbent on the purchaser of an estate to prepare and tender a 
conveyance. Baxter v. Lewis, Forrest, 61. 

2. No equity upon eviction to recover purchase-money. 3 Ves. 235. 

8. Of the remedies for a breach of contract — bill in equity. 

1. No objection to a purchaser that the defect of title appeared on the 
abstract, delivered before he filed his bill. Stapylton v. Scott, 16 Ves. 272. 

2. Vendor upon objection to the title, sold to another, after notice, that 
she would do so, if the title was refused. Under a bill for a specific per- 
formance, or an issue, or reference, to ascertain the loss of the first pur- 
chaser, a reference was directed upon the authority of Denton v. Stuart. 
As to the principle, quare, Greenaway v. Adams, 12 Ves. 395. 

3. Under a bill to have a contract delivered up, on the ground of the 
defective title of the defendant, the vendor, and for compensation for the 
injury to the plaintiff*, by the failure of the contract ; the decree was made 
for delivering up the contract without prejudice to an action; instt id of an 
inquiry before the master. Gwillim v. Stone, 14 Ves. 128. 

4. On a sale of an estate, part of the consideration was to be an annuity, 
but it was not settled liow it should be secured. The court directed it to 
be by security on the estate as well as by bond and judgment. Remington 
v. Deverall, 2 Anst. 550. 

9. Of the remedies for a breach of contract — compensation by setting 

an occupation rent. 

1. Specific performance of an agreement for the sale of an estate decreed, 
notwithstanding a variance from the description ; with compensation for the 
deficiency in value ; though a minute examination might have discovered 
the defects ; as in the state of the house and the cultivation of the lands : 
not for a variance from the description, as lying within a ring fence ; as being 
an object of sense ; and upon the evidence the purchaser being apprised of 
it. The premises consisting of a leasehold farm, and three years having 
expired, pending the suit, interest was given to the vendor, and a rent set 
upon it in respect of his possession. Dyer v. Hargrave, 10 Ves. 505. 

2. On a motion by a vendor against a vendee in possession, for a reference 
to set an occupation rent, the title not being completed, an order was 
accordingly made ; and that interest at 5L per cent, upon the deposit, should 
under the circilmstances, be deducted out of such rent. Smith v. Jackson, 
1 Mad. 618. 


10. Of 
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10. Of the remedies for a breach of contract — effect of taking 

possession • 

1. Possession taken generally amounts to a waiver even of objections to 
title. 12 Ves. 27. 

2. As to the effect of taking away part of the property sold, and a pay- 
ment on account, as waiving a breach of the condition of sale, requiring 
security, qucere. Ex parte Gwynne, 12 Ves. 379. 

11, Of the remedies for a breach of contract — waver of defects in title. 

1. The right to a good title does not grow out of the agreement between 
the parties, but is given by law ; but a purchaser may waive his right by 
going on with the agreement after he has full notice, that he is not to expect 
a good title. This is in such case, matter of notice, and not of contract. 
Ogilvie V. Foljambe, 3 Mer. 53. 

2. Approbation of counsel not a waiver of all reasonable objections to 
the title. 18 Ves. jun. 514. 

V. £)f tfie cDttssitieianon. 

1 . Of unreasonable and inadequate considerations — of unreasonable 

considerations. 

1. When a written agreement is entered into for the purcliase of an 
estate, at a price far beyond its value, but without any circumstances of 
fraud or surprize, the court will not decree a specific performance of such 
a contract, but on the other hand, \rill not rescind it. Day v. Newman, 

2 Cox, 77 . 

2, That the vendee bought on a speculation (if that was not consented to 
by the vendor), no defence to a bill for specific performance. Adams v. 
Weare, 1 B. C. C. 567. 

2. Of inadequate considerations. 

1. Mere inadequacy of price, where it cannot be used as evidence of 
fraud, is not of itself sufficient to prevent the court from decreeing a specific 
performance of an agreement for the purchase of land. Collier v. Brown, 

1 Cox, 428. 

2. Bill for specific performance of a purchase by auction dismissed by 
Lord Rosslyn with costs, merely as being a hard bargain, from inadequacy 
of value. Upon a rc-hearing, Lord Eldon was of opinion, that w^as not a 
sutficient ground for refusing a specific performance of a purchase by auction, 
without something more, as fraud or surprize, &c. But the decree was 
not affected upon another ground; that a material witness being incom- 
petent, the bill was not supported by evidence. White v. Damon, 7 Ves. 30. 

3. Inadequacy of consideration no ground for resisting the execution of 
a contract to sell ; the vendor not being under any incapacity of judgment, 
or led by accident or design, into a misapprehension of the value. W^estern 
v. Russell, 3 Ves. & Beam, 187- 

4. The sale of a reversion by public auction held good, and the purchaser 
not bound to shew that he has given the full value. Shelly v. Nash, 3 Mad. 
232. 

3. Of the failure of the consideration before the conveyance — of loss 

by fire, &c. 

1. Where the equitable title is complete, a legal conveyance will be 
decreed, though the property may have been much enhanced or depreciated 
in value. Revell v. Hussey, 2 B. & B. 287. 

2. A vendee, before a conveyance, having agreed with a tenant, that if 
lie had a conveyance by a given time, the tenant should quit at Uiat period, 

and 
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and the tenant misconstruing the agreement, quitted before a conveyance 
was made, so that the land was untenanted and deteriorated ; the Joss held 
to fall upon the vendee, it being occasioned by his agreement with the 
tenant. Harford v. Furrier, 1 Mad, 532. 

3. Contract for the sale of houses, which, from defects in the title, could 
not be completed on the day. The treaty however proceeded, upon a 
proposal to waive the objections upon certain terms. The houses being 
burnt before a conveyance, the purchaser is bound, if he accepted the title; 
and the circumstance, that the vendor suffered the insurance to expire at 
the day, on which the contract was originally to have been completed, 
without notice, makes no difference. A reference to the master was there- 
fore directed to inquire, whether the proposal was accepted, or acquiesced 
in, on behalf of the purchaser. Paine v. Meller, 6 Ves. 34*9. 

4. A vendor is bound to know that he actually has that which he pro- 
fesses to sell ; and even though the subject matter of the contract be known 
to both parties to be liable to a contingency which may destroy it imme- 
diately, yet if the contingency has already happened, the contract will be 
void. Hitchcock v. Giddings, 1 Dan. 1. 4 Price, 135. 

4. Of the failure of the consideration before the conveyance — of tlie 
death of a person, for an annuity ui)on whose life the estate was 
sold. 

1. A. sells an estate for an annuity; A. dies before any payment of the 
annuity ; if the contract be fair, it shall be specifically performed. Mor- 
timer v. Capper, 1 B. C. C. 156. 

2. A contract that the one party shall convey an estate, and the other 
shall grant an annuity, shall be specifically performed, though the grantor 
died previous to any payment of the annuity, (one liaving become due and 
been tendered). Jackson v. Lever, 3 B. C. C. 605. 

3. Contract for the sale of an estate for a life-annuity must be executed ; 
though the vendor d as before the end of the first half year. 9 Ves. 246. 

4. A party having contracted with a person, since deceased, for the pur- 
chase of an advowson, took no steps-during the lifetime of the vendor to 
enforce the contract, or for a considerable time after her death, (objecting 
to the title on the ground of outstanding judgments, and a creditor's bill 
pending) ; held, that he was not entitled as against a devisee, to present , 
on a vacancy occurring in the mean time, though he has not renounced 
his contract, but insists on having it completed. Wyvill v. the Bishop of 
Exeter and others, 1 Price, 292. 

5. Acceptance or non-acceptance of title is the criterion of right to 
specific performance of contracts in courts of equity. Wyvill v. the Bishop 
of Exeter and others, 1 Price, 296. 

VI. tfte partial txttution of a comract, a Pcntior fiasu 
not tgr inmm togug fit prtttnOtb to mil > anli of in 
tfit quaimtp anti tiualitp of tfit rotate. 

1. Where the vendor has not the interest which he sold — in what 
cases the vendor may enforce a part performance. 

1. Where a man contracts to purchase, on the faith of the vendor's having 
a good title, he has a right to liave the title sifted to the bottom, before he 
can be called upon either to accept an indemnity, or compensation for a 
defect, or to abandon the contract. Knatchbull v. Grueber, 3 Mer. 137. 

2. Equity does not compel a purchaser to take such a title as a willing 
purchaser might be satisfied with. But the court will inquire whether a title 
can be had, and if the title is defective as to part, there is no principle of 

equity 
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equity more artificial than that which* calls on the court to decide whether 
the purchaser shall be bound to take, with any and what compensation. 
Knatchbull v. Grueber, 3 Mer. 14*0. 

3. Whether the interest contracted for be freehold or leasehold for a long 
term of years, or a short lease at rack rent, the party who comes for a 
specific performance should be prepared to shew that he is able to give 
what he sedks to compel the other to take. Fildes v. Hooker, 2 Mer. 4-24-. 

4. A purchaser cannot be compelled upon the principle of compensation 
to take, under a contract for a freehold estate, a leasehold, though a very 
long term. Drewe v. Corp, 9 Ves. 368. 

5. If a purchaser cannot have what was his strong inducement to the con- 
tract, a specific performance with compensation not to be enforced. 13 Ves. 
426. 

6. Reference upon the title : an objection to the specific performance, on 
the ground, that premises, to which no title could be made, were represent- 
ed as included in the purchase, and were a principal inducement to the pur- 
chaser, failing upon the evidence. Stapylton v. Scott, 13 Ves. 425. 

7. Specific performance of a purchase agreement refused, no good title 
being made to a part of the estate, which though very small in proportion to 
the whole purchase, was essential to its enjoyment ; and the defendant who 
was let into possession, being afterwards turned out by the plaintiffs. 
Knatchbull v. Grueber, 1 Mad. 153. 

8. If a person possessed of a term, contracts to sell the fee, he cannot 
compel the purchaser to take, but the purchaser can compel him to convey, 
the term ; and this court will not arrange the equities between the parties. 
Wood V. Griffith, Swanst. 54. 

9. A small incumbrance, which may be the subject of compensation, no 
objection to a specific performance. Guest v. Hurnfray, 5 Ves. 818. 

10. Specific performance decreed upon the bill of the purchaser, with 
compensation for a defect of title, if to be ascertained, by reduction of the 
purchase-money : if not, or the plaintiff* would so take it, with an indemnity : 
the defendant, the vendor, proposing an option to take it, as it was, or re- 
linquish the contract : the defect consisting in the representation by the 
particular of a church-lease for twenty-one years, with covenants for renew- 
als to sixty-three years : the lease being actually for lives ; and the cove- 
nants limited and contingent. Milligan v. Cooke, 16 Ves. 1, 

1 1 . A contract having been made for sale of an estate, it afterwards ap- 
peared that there were several outgoings from the estate, which were not 
disclosed at the time of the contract ; yet these being matters which lie in 
compensation, the contract shall be carried into execution, with an allow- 
ance only to the purchaser for these particulars which diminish the value. 
The agreement not being completed within the time specified, the purchaser 
shall be allowed interest for such tiine as the purchase-money shall appear 
to have been kept dead, for tlie special purpose of completing the contract. 
Howland v. Norris, Cox, 60. 

12. Semble, a purchaser is not to be compelled to take an indemnity 
against a judgment amounting to half of the purchase-money. Wood v. 
Bernal, 19 Ves. 221. 

13. It is no objection to the title to an estate that an extent had issued 
from the crown against the owner, which remained in the hands of the 
sheriff* unexecuted, it appearing that the lords of the treasury had, in fact, 
compromised the debt, though a writ of amoveas manus had not actually 
issued. Poole v. Shergold, 1 Cox, 160. 

14. Held, that a lessee, subject to covenants, cannot compel a specific 
performance of an agreement to purchase the premises, though he offered 
to indemnify the purcliaser against the performance of the covenants. 
Fildes V. Hooker, 3 Mad, 193. 

15. Queerer how far the court will go in compelling a party to complete 

a pur- 
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a purchase when no title can be made to some part of the property, Poole 
V. Shergold, Cox, 273. 

16. Contract for purchase in lots ; no title can be made to two of the lots, 
and others had been deteriorated ; if the former were not so blended with 
the others as to injure them, a specific performance shall be decreed. Poole 
V. Shergold, 2 B.C.C.118. 

17. The objection by a purchaser applying only to a small part of the 
estate, a specific performance decreed with compensation. M‘Queen v. 
Farquhar, 11 Ves. 505. 

18. Specific performance prayed both by original and cross bill, after 
considerable delay upon the title ; the rents to be received and interest paid, 
from the time stipulated. Fenton v. Browne, 14* Ves. 14'4*. 

19. On a bill for specific performance of an agreement for the sale of a 
lease, the court cannot apportion the price according to the time already 
expired. King v. Whightman, 1 Anst. 80. 

2. Where the vendor has not the interest which he sold — in what 
cases the purchaser may enforce a part-performance. 

1. Vendor, representing and contracting to sell the estate as his own, can- 
not object, that he has only a partial interest. The purchaser is entitled to 
as much as he can have, and an abatement. 10 Ves. 316. 

2. Defect of title to a considerable part of the estate, though a good 
objection by the purchaser to a specific performance, not so by'^ the vendor. 
Weston V. Russell, 3 Ves. & Beam. 187. 

3. Though it is generally, not universally, true, that a purchaser may tak(‘ 
what he can get, with compensation for what he cannot have ; whether this 
is ever done without an express undertaking on his part to do what the 
court shall order, quccre* Paton v. Rogers, 1 Ves. & Beam. 351. 

3. Of defects in the quality of the estate. 

1. How far the maxim caveat emptor is to be applied, Lowndes v. Lane, 
2 Cox, 363. 

2. Purchaser must abide by the case of him from whom he buys. 1 Vi s. 
249. 

3. In enforcing contracts upon the principle of compensation lor a vari- 
ance from the description the court has gone so far, to the extent even of 
wholly defeating the object of the purchaser, that where the principal sub- 
ject of the contract was all the corn and hay tithes of a parish, and of the 
hay-tithe half was allotted to the vicar, and the other half commuted for a 
customary payment, the nature of that payment, the extent of meadow, and 
the possible conversion from arable, not distinctly appearing, the injunction 
against recovering the deposit was continued after answer. Drewe v. Han- 
son, 6 Ves. 675. 

4«, Compensation for the dry-rot in house and premises, decreed upon re- 
presentations of the vendor to the purchaser as to the state of repairs ; the 
purchaser relying upon such representations, and stating to the plaintift* that 
he did not employ a surveyor for that reason. Grant v. Munt, Cooper, 1 78. 

5. No compensation in a case of great intentional misrepresentation, al- 
though so provided by the conditions of sale in case of “ any error or mis- 
statement'* in the particular. Stewart v. Alliston, 1 Mer. 206. 

6. Reservation of salt-works, mines, &c. in 1704, with a right of entry, 
though no instance of any claim, and the title had been transferred in 1761, 
without such reservation, upon the usual covenants, held an objection, giving 
a right to compensation : the purchaser not insisting upon it farther. Sea- 
men V. Vawdrey> 16-Ves. 390. 

7. A joint stock-company having permitted a transfer of stock under a forged 
letter of attorney, held, that the company, and not the fair purchaser, should 
bear the loss. Ashby v. Blackwell, 2 Eden, 299.; Arab. 503. 


4. Of 
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4*. Of defects in the quantity of the estate. 

1. Purchaser hot entitled to a conveyance of part, though answering the 
general description in the advertisement of sale, as it was not in the contem- 
plation of either p^/ty at the time of the purchase or conveyance ; he beino- 
referred to a more particular description, which did not include that part, 
and the surrender having been made according to that, and from liis own 
instructions. Calvcrley v. Williams, 1 Ves. 210. 

2. If one party thought he had purchased bond fide part of an estate, 
which the other thought he had not sold, it is a ground to set aside the con- 
tract. If both understood the whole was to be conveyed, it must ; other- 
wise, if neither understood so. 1 Ves. 211. 

‘h Small variation in a general description of land not material. 1 Ves. 
212 . 

4*. All depends on the bond fides of the transaction ; therefore trifling 
errors in the description are not material. Calcraft v. Roebuck, 1 Ves. 221, 

5. Purchaser not entitled to an abatement for a deficiency in quantity : 
the particular describing the estate, as consisting by estimation of 41 acres, 
be the same more or less. Winch v. Winchester, 1 Ves. & Beam. 575. 

6. As to the effect of the words, “ be the same more or less,” in a particu- 
lar of sale, queere. 1 Ves. & Beam. 376. 

7. General rule of specific performance, that the purchaser shall have 
what the vendor can give ; with an abatement out of the purchase-money 
for so much as the quantity falls short of the representation. Enforced 
against trustees for infants upon the mere mistake of their agent witliout 
fraud, &c. ; but the relief adapted to the justice of the case, viz. the pur- 
chase being of wood upon a gross valuation, without regard to the quantity 
of land, an abatement for a deficiency of quantity, from erroneously insert- 
ing the hedges and fences, not included in the purchase, was directed 
with reference to land merely, not wood land. Hill v. Buckley, 17 Ves. 
jun. 394. 

VII. jOf tftc ritic toliitB a purcliasscr map rfquirc. 

1 , Of the root of the title. 

1. Contract for the sale of an existing and a reversionary lease, not specifi- 
cally performed without production of the title of the lessors. The objection 
not waived by a premature conditional approbation of the title by the pur- 
chaser’s counsel ; but the expense incurred in making out the title before tin’s 
objection was taken, repaid. Deverell v. Lord Bolton, 18 Ves. jun, 505. 

*2. Vide3 Mer. 137- 

2. Of the production of the lessor’s title. 

1. Whether, without express stipulation, a person, seized under a con- 
tract with a lessee for years to purchase the term, can insist upon a produc- 
tion of the lessor’s title, and whether the lessee can compel such production, 
queere. The lessee’s bill for a specific performance, dismissed : his interest, 
described as fifty years, the residue of a term, free from incumbrances, being 
a few years only of an old term, and a reversionary term, from another 
lessor ; and old incumbrances not shown to be discharged. White v. Foljambe, 

1 1 Ves. 337. 

2. Whether the effect of advertising for sale a lease in possession, is pre- 
cisely the same as a declaration, that the vendor cannot produce the lessor’s 

quare. 18 Ves. jun. 512. 

3. The consequence of requiring production of the lessor’s title, in the 
absence of any stipulation to the contrary, will be, not to render property 
unalienable, but only to oblige the owner, if he does not mean to produce 
the lessor’s title, to say so, on entering into the treaty. Fildes v. Hooker, 

2 Mer. 424. 

VoL. VIII. A a 
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4*. 0» a bill by vendor for specific performance of an agreement to take a 
lease for twenty-one years, at rack-rent, the master having reported in 
favour of the title shown by the abstract, and an exception being taken to 
the report ; the question was, whether, where the agreement is silent, the 
vendor of a leasehold interest is not bound to produce the title of his lessor ? 
and the exception was allowed. Fildes v. Hooker, 2 Mer. 424% 

5. Objection on the ground of non-production of lessor's title, overruled 
in the case of a bishop’s lease. Fane v. Spencer, 2 Mer. 430. n. 

6. If the vendor of a leasehold interest means to sell without producing 
his lessor’s title, he ought to declare it. Ogilvie v. Foljambe, 3 Mer. 53. 

3. Of eqiiiUible and doubtful titles — of equitable titles. 

Vide 2 Ves. 100. 

4. Of equitable and doubtful titles — of doubtful titles. 

1. Court will not decree a specific performance ot* an agreement to pur- 
chase, where there is a doubtful title. Cooper v. Denne, 4 B. C. C. 80. 

2. Purchaser is not to be compelled to take an equitable estate. 
2 Ves. 100. 

3. Discretion in the court to decree specific performance of an agreement 
for a purchase, or to leave it at law^ ; therefore a purchaser will not be com- 
pelled to take a doubtful title. Cooper v. Denne, 1 Ves. 565. 

4. A purchaser not compelled to take a doubtful title : nor wdll a case be 
directed without his consent. The court also hesitated upon giving sanction 
to a title founded on the destruction of contingent remainders by the tenant 
for life ; there being no trustees to support them. Roake v. Kidd, 5 Ves. 
647. 

5. Purchaser not compelled to take a doubtful title. Stapylton v. Scott, 
16 Ves. 272. 

6. Formerly, a purchaser was not let off' upon a doubtful title ; but was 
compelled to take it, or establish the objection. 1 Ves. & Beam. 495. 

7. The rule against compelling a purchaser to take a doubtful title, at least 
as old as Sir Joseph Jekyll’s time. 2 Ves. & Beam. 149. 

8. Purchaser not bound to accept a prim d facie title, though reported 
good by the deputy remembrancer. Eyton v. Dicken, 4 Price, 303. 

9. Mischievous consequences of the distinction, established by the case of 
Shapland v. Smith, between a title good or bad, and such as a purchaser wnll 
or will not be compelled to take. 11 Ves. 465- 

10. A purchaser under a bankruptcy must take such title as the bankrupt 
had, and cannot insist upon a title strictly free from objection, as in other 
cases. In such a case, the purchaser objecting to the title, but insisting on 
his purchase, his bill for a specific performance was, under the circum- 
stances, dismissed with costs, except as to some part of the answer and 
the depositions containing irrelevant matter. Pope v. Simpson, 5 Ves. 145. 

11. Mere suspicion, upon opinions in the abstract, &c. will not support 
an objection by a purchaser. M‘Ciueen v. Farquhar, 11 Ves. 467. 

12. The court must govern itself by amoral certainty upon title; for it is 
impossible there should be a mathematical certainty. 12 Ves. 252. 

13. An old incumbrance to be attended to; unless it can be presumed 
that it does not exist. 11 Ves. 351. 

14. Outstanding term, to attend the inheritance, the trusts being per- 
formed, may be an objection to the conveyance : not to the title. Berkeley 
V. Dann, 16 Ves. 380. 

15. To make good a title to the residue of an old term, mesne assign- 

ments, which cannot be produced, will be presumed, even at law. 11 Ves, 
350. ^ 

16. Whether upon the sale of an annuity, charged upon a real estate, the 

vendor 
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vendor must make out the title of the grantor to the estate charged, qucure. 
Radcliffe V. W arrington, 12Ves. 326. 

17. A. devised property to his wife in trust, to divide it among his seven 
children, in such proportions as they should deserve. One of the cliildreu 
sold her share, and covenanted to make it a full seventh. This is good w ith- 
out the mother joining. Musprat v. Gordon, 1 Anst. 

18. Purchaser decreed to take a title under an obscure will, amounting 
to a power to sell ; the legal estate not being given, descends to the heir till 
execution of the power ; and then passes to the vendee, Warneford v. 
Thompson, 3 Ves. 513. 

19. Upon a late decision of the court of exchequer, that a presumption 
from non-payment of tithes cannot bar, even a lay impropriator, the lord 
chancellor, though holding the contrary opinion, would not compel a pur- 
chaser to take such a title ; and dismissed the bill against him for a specific 
performance. Rose v. Calland, 5 Ves. 186. 

20. Exception to a report, in favour of a title, on the ground, that the 
reversion in fee might have been disposed of, so as not to have descended to 
the heir, from whom the title was derived, overruled, Sperling v. Trevor, 

7 Ves. 497. 

21. Objection by a purchaser upon illegitimacy, upon the circumstance, 
that the register of marriage could not be found, an inaccurate state- 
ment in a deed, and some particularity of description of the child in a w ill. 
Upon the time of the marriage, previous to the marriage act, and other cir- 
cumstances, the lord chancellor’s opinion w^as against the objection : but it 
was overruled upon a general release ; which, though only reciting gene- 
rally, that objections were taken, was held sufficient ; as binding the party 
to inquire into the nature of the objections. Lord Braybroke v. Inskip, 

8 Ves. 417. 

22. Though a party is not permitted to execute a power for his own 
benefit, and the objection cannot be waived by a party participating in the 
benefit, as against other interests, the court will not act against the title 
upon a mere suspicion that a transaction was of that nature, appearing fair 
both upon the instrument and the abstract ; viz. a purchase under the exe- 
cution of a power of appointment by a father, subject to estates for life, in 
him and his wife, in favour of their son ; all three joining, and receiving the 
money, the fair value ; w^hich is presumed to be receiving according to their 
interests’ in the estate; and the purchaser not bound to see to the applica- 
tion. M‘Queen v. Farquhar, 11 Ves. 467. 

23. An act of bankruptcy a sufficient objection to title ; without showing 
a debt upon which a commission could issue. Lowes v. Lush, 14 Ves. 547. 

24. An act of bankruptcy and a docket struck, though no commission 
issued, a sufficient objection to a bill for specific performance of a previous 
contract for the sale of an estate to the plaintiff; in a case even where part 
of the money had been paid, and sub-contracts for sale of part entered into 
by the plaintiff, and where the defendants had agreed to convey accordingly. 
Franklin v. Lord Brownlow, 14 Ves. 550. 

25. Purchaser not compelled to take a doubtful title ; viz. by executing a 
power of sale, introduced under a direction by a decree establishing a will, 
to the master to approve a proper settlement ; the will not authorizing the in- 
sertion of such a power ; nor could it be sustained under a power by a former 
settlement, which, if not extinct by the failure of the limitations, and the 
union of the estate for life w ith the reversion,* could not be duly applied to 
purposes clearly foreign to its original object ; and though purchasers are not 
put to exercise a very nice and critical judgment, with regard to the pur- 
poses for which purposes are created, it could never be intended to refer to 
a perfectly new set of limitations in a new settlement, at a long subsequent 
period, under a disposition by the will of the owner of the fee ; to be exer- 
cised, not for any purpose in the least degree connected with the settlemert, 

A a 2 but 
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but avowedly as an expedient to supply the want of a valid power in that 
settlement; and enable those whom he had made only tenants for life, to 
dispose of the estate. Wheate v. Hall, 17 Ves. jun. 80. 

^26- Objection by a purchaser of allotments under an inclosing act, that the 
award of the commissioners was not made, overruled ; the act containing a 
clause, enabling a sale, and declaring the conveyance valid, before the 
aw ard ; and supposing the possibility of the commissioners varying the allot- 
ments, the purchaser having full notice of all tho circumstances. Kingsley 
V. Young, 17 Ves. jun. 468. 

27* Specific performance against a purchaser, under a power of sale in a 
mortgage deed without the mortgagor, though under a covenant to the 
mortgagee to join in a sale, without costs ; the only authority produced, not 
being in point. Corder v. Morgan, 18 Ves, jun. 344. 

28. Purchaser not compelled to take a doubtful title ; depending on the 
questions, wdiether a deed, not delivered, but merely retained by the vendor 
until payment of the monc}'^, could be considered as an escrow : in that case, 
as between a judgment creditor and the assignees under the bankruptcy of 
the vendor, whether payment to the assignees would be a performance of 
the condition, making the deed absolute from the beginning, and any con- 
veyance from the assignees inoperative ; if not an escrow, but absolute 
from tlie commencement, whether, with reference to the statute 21 Jac. 1. 
c. 19. s. 9. the judgment would be operative as against the lien of the assig- 
nees for the price ; and if not, what would prevent its attaching on the 
estate. Hoper v. Fish, 2 Ves. & Beam. 145. 

29. It is no objection to a title, that two fee-farm rents, created by letters 
patent by Janies I., are not showm to have been extinguished, it being proved 
that no claim had been made by the crowm, of the rents from the year 1706, 
and no proof of any previous claim. Simpson v. Guttcridge, 1 Mad. 609. 

30. Lands were settled in A, for life, remainder to his wife for life, remainder 
to their children, with a power of revocation and appointment to new uses by 
the husband and wife jointly ; proviso, that if A. should become bankrupt, dre, 
then the limitation to him for life should cease, and the lands should go to 
trustees during life, for the benefit of his wife and children. A. agreed for 
the sale of this estate, and proposed to make title to the purchaser, by 
executing this power of revocation. The conveyancer, on the part of the pur- 
chaser, required an indemnity against A. s having committed any secret acts 
of bankruptcy, for that the power of revocation would be extinguished by 
the forfeiture of the life-interest of A. on a bill filed by A. to compel the per- 
formance of this contract ; the court thought there was no ground for 
the objection, and that the mistake in opinion of the conveyancer could not 
save tlie defendant from costs. Maling v. Hill, 1 Cox, 186. 

VIII. Of ti^c tunc allotociti to tomFlctc tlie tontratt. 

1. Of delays occasioned by the neglect of either party. 

1. Specific performance may be decreed after considerable delay, if the 
vendor has not demanded his deposit or shown a determination not to pro- 
ceed in tlie purchase. Pinckc v. Curtels, 4 B. C. C. 329. 

2. Where the sale is of a reversion, the time is material, and the money 
not being paid by the day, by default of vendee, the vendor was discharged 
from liis contract. Newman v. Rogers, 4 B, C. C. 391. 

3. The conduct of the parties, inevitable accident, &c. might induce the 

court to relieve against a lapse of the day fixed for completing a purchase. 
4 Ves, 690. i & J 

4. Specific performance decreed : the abstract, though delivered very late, 
and under a notice, that the vendee w^ould insist on his deposit with interest, 
if the title sliould not be made out, and possession delivered by the time of 
payment, having been received and kept without objection ; and the vendee 

upon 
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upon the construction and the circumstances not being entitled to insist on 
the time, as the essence of the contract. Seton v. Slade, 7 Ves. 265. 

5. By the terms of an auction, the title-deeds were to be produced by a 
certain day. They were not then ready, but the purchaser roccived them 
afterwards, without objection ; he cannot afterwards, on disliking the title, 
object to the delay. Smith v. Burnain, 2 Anst. 527. 

2. Of delays occasioned by the state of the title. 

1. Where the time, at which the contract was to be executed, is not mate- 
rial, and there is no unreasonable delay, the vendor, though not having a 
good title at the time the contract was to be executed, nor when the bill was 
tiled, but being able to make a title at the hearing is entitled to a specific 
performance. Wynn v. Morgan, 7 Ves. 202. 

2. A purchaser cannot declare off a contract upon the ground of the ven- 
dor’s not having perfected the title within a reasonable time, where the 
former who was in possession had been aware, from an early period of the 
treaty, that there was some objection to the abstract, but has nevertheless 
continued to negotiate with the latter down to a recent period, and then on 
the sudden (a fortnight after the last act of negotiation), tells him, that he 
abandons the contract. Warde v. Jeffery, 4 Price, 2J)4. 

3. Vendor, not having a title at the date of the contract, shall have a 
specific performance, if he procures a title before the report. 10 Ves. 315. 

4. Purchaser cannot insist upon being discharged upon a report of de- 
fective title, if capable of being made good within a reasonable time ; as to 
which the vendor will be put under terms. Coffin v. Cooper, 14 Ves. 205. 

5. On a reference of title, the master having reported that a good title 
could be made; order, referring it back to the master to see whether such 
title could have been made prior to the filing of the bill by the vendor for a 
s])ecific performance. Birch v. Haynes, 2 Mer. 444. 

6. A vendor cannot come at any distance of time for a performance : but 
upon a bill filed fourteen months after the correspondence upon the ob- 
jections to the title having ceased by the defendant’s returning no answer 
to the last letter, calling for a distinct answer, and threatening a bill, and the 
auctioneer not having been called on to return the deposit, it was referred to 
the master. The Marquis of Hertford v. Boore, 5 Ves. 719. 

7. In bill against the vendor, the vendee or his heir being in possession, 
fthe agreement having been made by the tenant for life, Muth the reversioner,) 
and an account of the purchaser’s personal estate becoming necessary, an 
early day shall be appointed for payment of the purchase money, and in 
failure, the bill quoad hoc to be dismissed. Lowther v. Andover, 1 B. C.^ 
C. 396. 

8. An estate was sold by auction, and the purchase was to be completed 
in two months, according to the conditions of sale. The buyer died soon 
afterwards, and suits were instituted both in the spiritual court, and the 
court of chancery respecting his affairs, which prevented the completion of 
the contract. Four or five years after the sale, the vendor filed his bill to 
have the contract rescinded ; and the affairs of the buyer still remaining un- 
settled, the court rescinded the contract, and gave the plaintiff his 
costs out of the deposit. Mackreth v. Marlar, 1 Cox, 259. 

IX. £if tfic nfaptract anti tontjepante; tgc atseigntmm of 
; amtiteti coptesi anti tobcnamsis ifoi: title to toliitg 
a purtjiagec isi entitleb > of sscaetSing foe intumbeantrss ; 
ano of relief in re0pect of iitcumbranted. 

1. Of the abstract and conveyance — abstract when complete. 

'J'he abstract is complete, when it appears tliat upon certain acts done, the 
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legal and equitable estates will be in the purchaser; though long before the 
title can be completed. Lord Braybroke v. Inskip, 8 Ves. 417. 

2. Of the abstract and conveyance — at whose expence, 

Expcnce of conveyance falls on the purchaser, if no particular stipulation. 

2 Ves. 155. 

3. Of the abstract and conveyance — indemnity on loss of title 

deeds. 

The vendor of an estate having lost his title deeds, agreed to give the 
vendee a real security against such loss. The vendee, on a bill for a spe- 
ciHc performance of the agreement, stated that he had not real property 
sufficient for such security, but offered ample personal security. Held, that 
vendor was bound to procure a sufficient real security. Walker v. Barnt », 

3 Mad. 247, 

4. Of assignment of terms. 

Vide 16 Ves. 380. 

5. Of attested copies — when the originals must be produced or forth- 
' coming. 

The reversion of an estate having been put up to sale by public auctioin 
describing it as leased with a covenant on the part of the tenant to repair ; 
and the purchaser objecting to the title, because no counterpart of the lease 
was in the possession of the vendors ; it being stated to be in the hands of a 
party under a partition of the estate made some time before : the court 
thought that such counterpart ought to be deposited for the benefit of all 
parties, before it could compel the purchaser to take. Shore v. Collett, 
Cooper, 234, 

6. Of attested copies — at whose expence. 

1. A purchaser, who cannot have the original title deeds, the estate being 
sold in a great number of lots, is entitled to attested copies at the expence 
of the vendor, notwithstanding the inconvenience and expence. Dare v. 
Tucker, 6 Ves. 460. 

2. Purchaser of small lots entitled to attested copies of the title deeds, 
accompanying the principal purchase, at the expence of tlie vendor ; no 
stipulation having been made upon the subject. Houghton v. Jewell, 
15 Ves. 176. 

7. Of covenants for title. 

Implied covenant by vendor of a freehold estate for the title, though an 
assignee under a commission of bankruptcy, selling, by a general description, 
not restrained to liis actual interest. 18 Ves. jun. 512. 

8. Of covenants against incumbrances. 

Under a general agreement to sell a fee-simple estate, free from incum- 
brances, the purchaser is entitled to various covenants, according to the na- 
ture of the vendor s title. 15 Ves. 263. 

9. Of covenants running with land. 

1. Covenant upon a conveyance in fee with the grantees, lessees of water- 
works not to sell or dispose of water from a well to tlie injury of the pro- 
prietors of the said water- works, their heirs, executors, administrators, and 
assigns. Whether the covenant runs with the land, so as to bind, and be 
finforced by assignees ; whether it is contrary to the policy of the law, and 
as to the eneet of a renewal of a lease, (picsre, 

2. TJi(;*parties left to Jaw, and a demurrer allowed, iVom the inconvenience 
of enforcing such a cuvcna*t by injunction. Collins v. Plumb, 16 Vc». 454. 
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10. Of relief from incumbrances — where the purchase money has 

not been paid. 

1. The execution of a bond for securing the payment of the purchase - 
money, is not a completion of the contract ; and where fraud is made out, 
the court will relieve against it. 1 Dan. 8. 

2. Purchaser pendente lite^ from the defendant in a real action, bound by 
the judgment. 2 Ves. & Beam. 205. So upon a suit of mesne, under the 
statute Westminster, 2. Ibid. 

8. Purchaser of an estate charged with debts, pending a suit by creditors, 
bound by the decree. 2 Ves. &i Beam. 207. Vide 19 Ves. 221. ; 1 Cox, 160. 

11. Of relief from incumbrances — where the purchase money has 

been paid. 

1 . The defendant having sold and conveyed land to the plaintiff, sug- 
gesting that he had a title, and it afterwards appearing that he was not en- 
titled to part, the same being an encroachment from a common, though no 
eviction happened or was threatened ; a bill lies to set aside the conveyance, 
and for a return of the purchase money and all expences. Edwards v. 
M ‘Leary, Cooper, 808. 

2. Devise to A. charged with a legacy to B. ; A. sells the estate without 
having discharged the legacy. On a bill filed by B. for payment of the le- 
gacy, decree against the purchasers, with decree over against A., in case 
upon in(|uiry it should turn out that no deduction had been made from the 
purcliasc money in respect of the legacy. Newman v. Kent, 1 Mer. 24*0. ; 

1 B. C. C. 301.‘; 2 B. C. C. 282. ; 15 Ves. 345. ; 7 Ves. 231. 


X. £>f intcrcsit aim 

I . Of interest — in what cases payable. 

1. To excuse a purchaser from paying interest during the delay in clear- 
ing difficulties as to the title, it is not sufficient, that the money was appro- 
priated and un[)roiluctive : but the vendor must have notice of that. Powell 
V. Martyr, 8 Ves. 146. 

2. A purchaser of a future interest, after a term, shall not pay interest or 
an increased price, for a part of the term elapsing before the purchase is 
completed, unless the delay be by his fault. Growsack v. Smith, 3 Anst. 
877. 

3. When purchase money is agreed to be paid, and a conveyance made at 
a given time, and disputes arise as to the title, and the purchaser proposes to 
the vendor to Jay out the purchase money in exchequer bills till it is wanted, 
but the vendor returns no answer, and the purchase money is laid out in 
exchequer bills, the vendee is at the risk, and is entitled to the benefit of 
such purchase money, with 4/. per cent, interest. Gaisford v. Acland, 
2 Mad. 28. 

4. Where a sale is avoided, the purchase money for which was secured 
by an instrument bearing interest, and interest had been paid thereon, such 
payments are to be considered as principal, and are not to be refunded with 
interest. Murray v. Palmer, 2 Sch. & Lef. 488. 

5. Advertisement of an estate for sale by auction described it all as free- 
liold, though a small part was held at will ; after execution of articles, a 
treaty for an exchange of that part took place ; pending which, at the time 
appointed for completing the purchase, purchaser took possession forcibly ; 
but proceeded in the treaty afterwads, till he finally refused to agree to the 
purchase : on bill of vendor, purchase money decreed to be paid with 4 per 
cent, from the time it ought ; but inquiry directed as to what ought to have 
been the compensation, at that time, for the part not freehold ; that 
witli the outgoings to be deducted. Calcraft v. Roebuck, 1 Ves. 22L 
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2. Of interest — at what rate. 

1. Purchaser justified in taking a fair objection, though overruled. Cox 
V. Chamberlain, 4* Ves. 631. 

‘2. Specific performance decreed, with costs, in a case wliere the de- 
fendants objecting to title, had been served with notice of a prior decision 
in a difierent cause in favour of the same title, against a similar objection. 
Ijiscoc V. Wilks, 3 Mer. 456. Vide Cox, 186. ; 1 Ves. 221. ; 2 Mad. 28. 

XI. £)f tjje oliligflttoii of a iiuwfiaect to jsteto tgt appittation 
of tge putega^t momp. 

1. Of this liability with reference to real estate. 

1. Where land is ordered generally to be sold, the purchaser is not bound 
to sec to the application of the money. Smith v. Guyon, 1 B. C. C. 86. 
See also the case of Jebb v. Abbet, and Baynon v. Gollins, in the note, 1 13. 
C. C. 86. 

2. Charge of debts and legacies on land, the purchaser is not obliged to 
see to the application. Jebb v. Abbet, 4 B. C. G. 186. n. 

3. The doctrine as to binding a purchaser to see to the application of the 
money by trustees, has been extended farther than any sound equitable prin- 
ciple will warrant. 16 Ves. 156. 

4. Charge or direction, by deed or will, for payment of debts generally, 
followed by specific dispositions : the purchaser is not bound to see to the 
application. 6 Ves. 654. 

5. Whether the rule, that, where there is a general charge of debts, not 
scheduled, a purchaser is not to see to the application, holds, wliere tlie 
purchase is not from the original trustees, but from others, to whom they 
conveyed, qiicere. An objection upon that distinction was overruled upon 
circumstances. Lord Bray broke v. Inskip, 8 Ves. 417* 

6. Objection to title by a purchaser, under a trust to sell, as bound to 
see to the application of the money in satisfaction of scheduled creditors, 
and others coming in within a limited time after the date of the deed ; im- 
plying that the receipt of the trustees should be a discharge. Balfour v. 
Welland, 16 Ves. 151. 

7. The contractor for an estate, devised to trustees to sell, subject to 
particular charges, must sec the money applied in payment of such charges ; 
but if only to sell, ho has nothing to do with the application of the money. 
Currer v. Walkley, Dick. 619. 

8. Account of arrears of an annuity decreed against a purchaser with 
notice : the length of time not being sufficient to raise a presumption of satis- 
faction. Wynn v. Williams, 5 Ves. 1.30. 

9. Mortgage debt and premises were assigned by the mortgagee to trus- 
tees, with powers to sue and give acquittances, and all tlie same powers as 
the mortgagee had. The mortgaged estate was sold under a decree, and 
the purchase money paid into court. Held, on an exception to the title, 
because the scheduled creditors were not parties to the bills, hut only tlie 
trustees, that the trustees could make a good conveyance ; and tliat the ex- 
ception ought not to have been made to the title but to the conveyance. 
Binks v, Ld. llokeby, 2 Mad. 227. 

2. Of this liability with reference to leaseliold estates. 

Vide 1 Cox, 145. 

XII. tSc ftcnaoc’j* Ittii on tlje e0tatt golti for tfic inirtBasr^ 
momii, if not paio. 

1. Original of 

V’ide 15 Ves. 3i4. 
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2. In what cases raised. 

Vide Dick. 4-85. ; 1 B. C. C. 420. ; 6 Ves. 94. ; 12 Ves. 383. ; 15 Ves. 329. ; 
16 Ves. 278.; 1 Hose, 306. 

3. AVhether it extends to third persons. 

Vide 9 Ves. 209.; 15 Ves. 329. . 

4. Against whom it will be enforced. 

Vide 6 Ves. 752. ; 15 Ves. 329. 

5. Waiver and discharge of. 

Vide 1 Cox, 91.; 6 Ves. 752.; 15 Ves. 329.; 16 Ves. 278.; 19 Ves. 235.; 

1 S. & L. 1 32. ; 2 V. & B. 306. ; 2 V. & B. 309. ; 1 Rose, 306. ; 2 Rose, 79. ; 

1 Mad. 346. 

XIII. £)f tf)C ptv0an0 Unapable of puvebogittg. 

1. Of purchases by trustees, agents, &c. — Bankrupt commissioner. 

1. A commissioner, though he may not have acted, cannot become a pur- 
chaser of the bankrupt’s estate without the consent of the creditors at a 
general meeting. Ex parte Harrison, 1 Buck. 17. 

2. Vide in tit. Bankrupt. 

2. Of purchases by trustees, agents, See. — Mortgagee. 
Mortgagee of premises to be sold under the general order, permitted to 
bid at the sale. Ex parte Du Cane, 1 Buck. 18. 

3. Of purchases by trustees, agents, &c. — Residuary legatee. 

A residuary legatee has not such an interest as to prevent his becoming 
himself a purchaser of premises sold under a decree in the cause. Hooper 
V. (jroodwin, Cooper, 75. 

XIV. tfir piotfcttou aiUi relief affoeUeO to purtgogeriBi bp 
0 tature 0 ; nub bp tge euleo of etiuitp. 

1. Of fraudulent and voluntary settlements. 

1. A court of equity will not assist a vendor in defeating a prior volun- 
tary settlement made by himself. Smith v. Garland, 2 Mer. 123. 

2. Purchaser objecting to title on the ground of a voluntary settlement 
made by the vendor; a hill for specific performance by the vendor was dis- 
Tuissed, and an exception to the master’s report approving the title, allowed, 
hnitli V. Garland, Ibid. 

li. Of protection from judgments and recognizances — in the case of 

freehold estiites. 

Purchaser bound by notice of a judgment, though not docketted. Davis v. 
L(nl Strathmore, 16 Ves. 419. 

3. Of protection from unregistered deeds, &c. — of tlie equitable doc- 

trine on the acts in regard to notice. 

Rrchaser within the registry act (7 Ann. c. 20.) bound by notice of a 
deed not registered. 16 Ves. 427. 

4. O’ equitable relief and protection — where the purchaser has not 

notice. 

1. Tea of purchase for valuable consideration without notice. 13 Ves. 187. 

2. Pinciplc of the plea of purchase for valuable consideration without 
notice. 9 Ves. 33. 

3. W'oever has the best right to call for the legal title, can avail himself 

of 
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of the plea of purchaser for a valuable consideration without notice. 1 Bali 
& Beatty, 171. 

4. This court will not take the least step against a purchaser for valuable 
consideration without notice: not even to perpetuate testimony against him. 
2Ves. 458. 

5. Bill by tenant for life in possession for discovery and delivery of the 
title deeds ; plea, a mortgage in fee by a former tenant for life, alleging him- 
self to be seised in fee, without notice, ordered to stand for an answer, with 
liberty to except. Strode v. Blackburn, 3 Ves. 222. 

6. Bill by tenant in tail in possession under a marriage settlement for dis- 
covery and delivery of title-deeds. Plea, mortgage by tiie tenant lor life, 
alleging himself to be seised in fee, and in possession of the premises and 
deeds as apparent owner, allowed; upon the rule, that a court of equity 
gives no assistance against a purchaser for valuable consideration without 
notice. Walwyn v. Lee, 9 Ves. 24. 

5. Of equitable relief and protection — effect of notice. 

1. Quecrct whether even a covenant against incumbrances wdll extend to 
protect a purchaser against incumbrances of which he has express notice. 
Ogilvie v. Foljambe, 3 Mer. 53. 

2. Where tenant for life granted leases for lives under a power, and bound 
himself upon the dropping of a life to grant a new lease with the same pro- 
vision for renewal on the death of any person to be named in any future 
lease, and afterwards joined in a sale. Though the power is exceeded, yet 
if a life drops in the life of the lessor, the purchaser having notice must 
specifically perform, by granting a new lease with the same provision. Ge- 
neral notice to a purchaser, that there arc leases, is notice of all their con- 
tents. Taylor v. Stibbert, 2 Ves. 437. 

3. A person, affected by notice, has the benefit of the want of notice by 
intermediate parties. 11 Ves. 478. 

4. Specific performance of a contract to purchase enforced against a sub- 
sequent purchaser, at an advanced price, with notice ; who was decreed to 
convey on payment to him of the price for which the plaintifi* contracted. 
Daniels v. Davison, 17 Ves. 433. 

5. Notice to a purchaser in one transaction will not affect him in an inde- 
pendent subsequent one ; but notice of a deed is notice of the whole of its 
contents, so far as they can affect the transaction in which notice of the deed 
is required. Hamilton v. Roysc, 2 Sch. & Lef. 315. 

XV. £)f notice. 

1 . Of constructive notice. 

1. A purchaser is not bound to take notice of an equity arising out of tic: 
mere construction of words, which areiuncertain,, and the meaning of whch 
often depends upon their locality. Cordwell v. Mackrill, 2 Eden, 34'. ; 
Arab. 515. 

2. Vendee says, he has bought, vendor is silent ; conclusive notice o a 
third person. 1 Ves. 425. 

3. Purchaser being told, part of the estate was In possession of a te»ant, 
was bound by the lease. 2 Ves. 440. 

4. Conveyance to B. of an estate, the money being paid by A., P is a 
trustee : and C. takes from B. with notice. 15 Ves. 350. 

5. Notice to a purchaser, that there is a lease, is notice of its extents. 
Hall V. Smith. 14 Ves. 426. 

6. Notice i .0 a purchaser, of possession by a tenant, is notice o his in- 
terest. 13 Ves. 120. 

7. The possession of a tenant is notice to a purchaser of the abtiu interest 

he 
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lie may have, either as tenant, ar, farther, as in this instance, by an agree- 
ment to purchase the premises. Daniels v. Davison, 16 Ves. 244*. 

8. The possession of a tenant is notice to a purchaser of the actual interest 
he may have either as tenant, or, farther, as in this instance, by an agree- 
ment to purchase the premises. Daniels v. Davison, 17 Ves. jun. 433. 

9. The possession of a tenant is notice to a purchase^ of the whole actual 
interest he may have in the estate, therefore of a right to the timber on the 
estate, although such right accrued by a title posterior to that on which his 
possession was grounded, Allen v. Anthony, 1 Mer. 282. 

10. Purchaser of a lease, though not considered a purchaser for valuable 
consideration without notice to the extent of not being bound to know from 
whom the lessor derived his title, is not to take notice of all the circum- 
stances under which it is derived. Therefore understood to have notice, 
that tl)e lessors were trustees for a charity, not that the lease was bad, that 
depending on circumstances dehors. 17 Ves. jun. 298. 

11. Whether purchaser of copyhold must be presumed to have notice of 
every thing on the court rolls, queere. 18 Ves. jun. 462. 

12. The registry of deeds, &c. under the stat. 6 Ann. c. 2. is not notice. It 
w ould be mischievous so to consider it. Bushell v. Bushell, 1 Sch, &Lef. 92. 
97. 103.; Latouche v. Lord Dunsany, Id. 137. 157. 

i:}. But the fourth clause of that stat. gives to all deeds registered as 
thereby directed, efficacy in law and equity according to the priority of the 
time of registry. 1 Sch. & Lef. 92. 98. 

14. The provision in tins clause (sect. 4.) not being contained in the 
English registry acts, has produced a difference in the decisions. Sch. & 
licf. 98. 160. This provision in the Irish act Itas given even to articles, if 
registered, against a legal conveyance, a force and effect w^hich they have 
not in England. Id. 102. 

15. llegistry is not notice, within the meaning of the word as applied by 
cour ts of equity. Underw ood v. Lord Courtown, 2 Sch. & Lef. 64. 

16. There is a difference between actual notice, and the operation of the 
register act ; the former may bind the conscience of the parties ; the latter 
binds their title, but not their conscience. Underwood v. Lord Courtoun, 
2 Sch. & Lef. 66. 

17. Purchaser having employed the vendor’s agent, who had notice of an 
incumbrance, charged with notice, notwithstanding the purchase was made 
under the sanction of the court, and an infant was interested in it. Toulmin 
V. Stoerc, 3 Mer. 210. 

18. Notice of a judgment against a vendor, is sufficient notice to put a 
purchaser upon itiaking further inquiry : and if he neglect it, and it after- 
wards appears that insteadof a judgment, the party has a specific incumbrance 
on the property, he will be bound by it. Taylor v. Baker, 1 Dan. 71. 

19. Covenant in a marriage settlement that the husband shall wuthin one 
year execute, he being then under age, does not show such an interest in 
him, as to put a purchaser upon inquiry. Howorth v. Deem, I Eden, 351. 

20. Where in the office copy of a will, a whole line of the original had 
been omitted, but the sense was left in such a manner as to give reason to 
suppose that the original contained a limitation in tail of real estate ; held, 
that this was sufficient to put a purchaser upon inquiry. Surinan v. Barlow, 
2 Eden, 165. 

21. Mortgagee of a lease, which recited the surrender of a former lease, 
which was upon the surrender of a former, in which the plaintiff’s title 
appeared, held to have notice of the title. Coppin v. Fernyhougb, 
2 B. C. C. 291. 
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XVI. i^ijscenaitcoii0 poititss itlattDc to tgc jsalt of pcr0oiialt|i. 

1. Property in a cargo transferred by biJl of sale, signed by vendor and 
vendee ; but by a new agreement signed by them before they parted, that 
it shall be sold and accounted for by the factor, for vendor, it is reduced to 
agreement, and therefore remedy in equity. Weymouth v. Boyer, 1 Ves. 
416. 

2. A. receiving goods under circumstances, that would give him a right 
to return them, disaffirming the contract, if it would be against the interest 
of the other to return them, may sell them, considering himself as agent, 
and bring an action for the difference. 7 Ves. 247* 

S. Upon a warranty to render a vendor liable, the scienter must be proved. 
1 Ball & Beatty, 515. 


CONTRIBUTION. 

I. 3iUil0Dicrion of coiirw of rquitu otitv tgc suliicct of rontn^ 

button. 

Not ousted by the assumption of a jurisdiction by courts of law. 

I I . ilJanire anb fouitbanon of tbe bocmiie of conmbutioiK 

As between co-sureties. 

III. Jii tobat tarn tfie ngfit of contnbutiou ryiists! ; in toljat 

not.^ 

1. The case of an incumbrance. 

2. The case of a co-surety, collateral and without privity. 

3. The case of joint-wrongdoers. 

IV. Co togat txttm tge right of tontribiitton trim* 

As between co-sureties. 

V. i|}otic of tnfotcing the right to contribiitton. 

As between co-sureties. 


L 3itiri0btctton of courts of cqmtp ober mbittt of contru 

butioti. 

Not ousted by the assumption of a jurisdiction by courts at law. 

Though contribution among partners is now enforced at law, the juris- 
diction of courts of equity is not ousted ; and therefore though the bill was 
dismissed, the object having been obtained in an action directed, the court 
would not dismiss it with costs. Wright v. Hunter, 5 Ves. 792. 

II. Satutc ant> foundation of tfit doctrine of tontribution. 

As between co-sureties. 

The doctrine of contribution amongst sureties is not founded in contract* 
but is the result of general equity on the ground of equality of burthen and 
benefit. Therefore where three sureties are bound by different instruments, 
but for the same principal and the same engagement, they shall contribute. 
Dering v. Earl of Winchelsca, 1 Cox, 318. 
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HI. 3|n togat cages tge rtggt of contribution etigtgj m togat 

not. 

1. The case of an incumbrance. 

1. No contribution to an incumbrance in respect of an estate sold by a prior 
tenant in tail, in favour of a remainder-man, who might have been bound ; 
especially if the sale was under a decree. Lloyd v. Johncs, 9 Ves. 37. 

2. See in tit. Chahoe. 

2, The case of a co-siirety, collateral and without privity. 

No contribution in favour of one surety against another : his engagement, 
according to the bond, and parol evidence, which was held admissible, 
being, not as co-surety, but, without the privity of the other, as a distinct 
collateral security, limited to default of payment by the principal and the 
other surety. Craythorne v. Swinburne, 14 Ves. 160. 

3. The case of joint wrong-doers. 

No contribution between wrong-doers upon entire damages for a tort. 
1 Ves. & Beam. 117. 

IV. Co tofiat tptem tge rigfit of connibumn ept0t0. 

As between co-sureties. 

Right of contribution among co-sureties limited by the extent of their re- 
spective contracts, as where they arc for different sums. 14 Ves. 165. 

V. ^o&c of cnfot'ting tfft rigjit to tontributioit. 

As between co-sureties. 

On a bill filed by a surety against his co-surety and the principal for a 
contribution from tlie co-surety in respect of money actually paid by the 
plaintiff for the principal ; it is not necessary to prove the insolvency of the 
principal ; otherwise where the principal is not a party to the suit. Lawson 
V. Wright, 1 Cox, 275. 


COPYHOLD. 

I. £)f a gurienbcr to tgc ugc of a tortf. 

1. Whether of right. 

2. A custom opposing the right, is void. 

3. When necessary, on a devise by a mortgagor. 

4. When necessary, on a devise of a remainder or reversion. 

5. The estate passes by the surrender. 

6. Nature, and effect, 6f a dormant surrender. 

7. Preference between distinct surrenders, whereof one was to 

the use of the will. 

8. Descent in default of surrender. 

n. iDf gupplpttig tbt tortiit of a pocrtiibci'. 

1. Origin of the practice. 

2. Foundation of the practice. 

3. Analogy or difference between the practice, and that appli- 

cable to freehold interests. 

4. In favour of a widow. 

5. In favour of children. 

C. In favour of grandchildrai. 


7. Analogy 
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7. Analogy on difference l)etween llie dases of children and 

creditors. 

8. In favour of creditors. 

9. In favour of other persons. 

10. In the case of a deed. 

11. In favour of a limited interest. 

III. fiDf a&mittance. 

1 . It enures according to the title. 

2. Whether necessary to enable the surrenderee to devise. 

IV. j2Df tbe fine on alimittance^ 

1. Effect of a remission to the tenant for life. 

2. Of apportioning tlie fine between tenant for lile and those 

in remainder. 

V. an matt tail in a coppSoJh. 

Of the mode of barring the estate. 

VI. iDf fontingrnt reinainficrff in a cop!ilioi&. 

1. Whether destroyed by a forfeiture. 

2. Whether destroyed by the expiration of lli<‘ })receding 

estate. 

VII. iDf tf^t rtgSt? of tljt loth. 

1. To work mines. 

2. To open mines. 

3. To enter and fell timber upon copyhold tenements. 

4. To maintiiin trover for timber felled l)y eo])ylu)Ider. 

5. To maintain waste against a copyholde]’. 

6. To the equitable remedy of injunction and account against 

a copyholder committing waste. 

VIIL tfte rigl^r of tfft coppljolhriv 

1. To the timber upon the copyhold tenement. 

2. Of a mortgagee. 

IX. iDf cnfiai!t8i0cinfiit. 

An enfranchisement by a particular tenant enures to those in 
remainder. 

X. jhDf merger. 

In the case of a surrender to a purchaser and his heirs, tenant 
for life of the manor. 

XL £)f free beneg. 

1. Of trust estates. 

2. Of the mode ©f barring the right. 

XII. ^ge consequence? of tge coppgoIO tenure. 

In relation to the exemption of copyhold from legal process. 

XIIL £)f amum relating to coppgo(b?t 

The stat. 49 Geo. 3. 


I. ®f 
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I. £)f a gumn&er to tge mt of a toilU 

1. Whether of right. 

Copyholder’s right of surrender to the use of his will ; though no instance 
upon the records of the manor : or, if no such custom, there must be some 
mode of disposition by deed ; as in the case of customary freeholds ; the 
want of which (in the case of creditors, &c.) will be supplied, 15 Ves. 4*()J. 

2. A custom opposing the right, is void. 

A custom in a manor that copyholds shall not be surrendered to the use 
of a will, is bad. Pike v. White, 3 B. C. C. 286. 

3. When necessary, on a devise by a mortgagor. 

Estates surrendered to the use of mortgagees : but they had not been 
admitted. The mortgagor devising them, must surrender to the use of his 
will. Kenebel v. Scrafton, 8 Ves. 30. 

4. When necessary, on a devise of a remainder or reversion. 

Admittance of the particular tenant of copyhold is an admittance of the 
remainder-man. A devise of the remainder or reversion therefore requires a 
surrender to the use of the will. Church v. Mundy, 12 Ves. 426. 

5. The estate passes by the surrender. 

Estates pass by the surrender, not by the will ; which operates as a de- 
claration of uses. 8 Ves. 286. 

6. Nature, and effect, of a dormant surrender. 

A dormant surrender of a copyhold (that is, a surrender of A. on con- 
dition to perform the will of the surrendercr), will vest an estate in the 
dormant surrenderee, sufficient to support the contingent remainders of the 
surrenderer’s will, without the interposition of trustees for the purpose. 
A dormant surrender operates as a severance of a joint tenancy, though it 
is revocable during the lifetime of the surrenderer. Ex parte Gale ^ Cox, 136. 

7. Preference between distinct surrendei’s, whereof one was to tlie 

use of the will. 

Devise of copyhold supported by an existing surrender to the use of a 
will notwithstanding an intermediate surrender to other uses ; under which 
there had never been any admittance. 16 Ves. 527. 

8. Descent in default of surrender. 

Copyhold not surrendered to the use of the will, descends to the heir. 
Attorney-general v. Downing, Dick. 416. 

II. £)f ssiipplpmg tbe toant of a guritntitc. 

1. Origin of the practice. 

The idea of supplying a surrender began after the statute of charitable 
uses. 3 Ves. 69. 

2. Foundation of the practice. 

The ground of supplying the want of a surrender of copyhold estate is a 
legal or moral obligation. 5 Ves. 563. 

3. Analogy or difference between the practice, and that applicable to 

freehold interests. 

Distinction as to supplying the want of surrender in certain cases to sup- 
port a devise of copyhold estate, and refusing to aid a defective execution 
of a devise of freehold. 2 Ves. & Beam. 130. 


4. In 
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4. In favour of a widow. 

1. In supplying the want of surrender for a widow, it is immaterial how 
ample or scanty her provision may be. 16 Ves. 92. 

2. A surrender supplied for a wife against a distant heir, not provided for 
by the testator, though provided for aliunde* Chapman v. Gibson, 
3B.C.C.229. 

3. The want of a surrender of copyhold estate to the use of the will sup- 
plied in favour of a widow against co-heiresses, daughters of the devisor, 
married, and infant granddaughters by deceased daughters. The lord 
chancellor was of opinion, that in supplying a surrender the court is to look 
only to the object, not to the circumstances of the parties : as, whether the 
heir has a provision or not. Hills v. Dowilton, 5 Ves. 557. 

4. The want of surrender supplied for a widow against a collateral heir, 
viz. a sister : whether provided tor, or not. As to a son, quwre* Fielding 
V. Winwood, 16 Ves. 90. 

5. Testator seised of freehold and copyhold estates in the counties of II. 
and C., devises all his lands, tenements, and messuages and hereditaments in 
those counties to his wife for life, remainder to his first and second sons in 
tail, remainder to his wife in fee, having in the beginning of the will, de- 
clared that as to all his worldly estate he disposed thereof as tlierein followed, 
but not having surrendered the copyhold to the use of his will, the court 
will not supply the want of a surrender, there being freehold estates to 
answer the words of the devise. Ex pari e Milbourne, 1 Cox, 247. 

5. In favour of children. 

1. Surrender supplied for younger children, the heir having a provision 
under the will, without regard to the amount. Gain v. Garn, 16 Ves. 2S6. 

2. Distinction as to supplying the want of a surrender between a lineal 
and collateral heir — not supplied for a child against a grandcliild unpro- 
vided for. The answer stating only, that tlie heir inherited no other land, 
an inquiry was directed whether he lias a provision ; and as to the nature and 
extent of it. Rodgers v. Marshall, 17 Ves. jun. 294. 

3. Surrender not supplied for a child under a devise in general terms not 
mentioning copyhold estate, and not executed to pass the freehold. Samp- 
son V. Sampson, 2 Ves. & Beam. 337. 

4. The court will not supply a surrender for a natural child ; but if it has 
a legacy from the father payable at twenty-one, will allow maintenance. 
3 Ves. 12. 

6. In favour of grandchildren. 

The want of a surrender of copyhold estate cannot be supplied for grand- 
children. Perry v. Whitehead, 6 Ves. 544. 

7. Analogy or difference between the cases of children and creditors. 

Distinction, as to supplying a surrender by implication from gener al words, 
between the cases of creditors and children : in the latter the intention is 
satisfied by freehold estate : the extent of provision being indefinite ; which 
in the other is measured by the amount of the debts. 15 Ves. 394. 

8, In favour of creditors. 

1. Defect of a surrender supplied for creditors. Ithel v. Bean, Dick. 132. 

2. The want of a surrender of copyhold lands, devised for payment of 
debts, shall be supplied for creditors, although there be freeholds descended 
and specifically devised. Bixby v. Eley, 2 B. C. C. 325. ; Dick. 698. 

3. Want of surrender supplied, if copyhold estate is devised for debts. 
12 Ves. 216. 

9. In fevour of other persons. 

1. A copyhold estate devised to Pcmbroke-hall, Cambridge, not having 

been 
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been surrendered to the use of the will, the defect decreed to be supplied 
by the heir at law, to whom the testator had devised freehold estates. 
Attorney -general v. Parkin, Dick. 422. 

2. Surrender of a copyhold supplied in order to pay a legacy. Palmer 
V. Palmer, Dick. 534. 

10. In the c^e of a deed. 

The want of surrender supplied in the case of a deed, as well as a will ; 
but upon the same principle as in the case of a will, or the execution of 
a power, viz. for, and against, the same persons. Rodgers v. Marshall, 
17 Ves. jun. 294. 

11. In favour of a limited interest. 

A surrender may be supplied for a limited interest (to the wife for life), 
though the devisees over are not entitled to have it supplied for them. 
Marston v. Gowan, 3 B. C. C. 170. 

III. M atimittancf. 

1. It enures according to the title. 

Admittance to a copyhold enures according to the title ; though not cor- 
rectly expressed. Church v. Mundy, 12 Ves. 426. 

2. Whether necessary to enable the surrenderee to devise. 

The devisee of a copyhold, who has not been admitted, cannot devise the 
same. Wainewright v, Elwell, 1 Mad. 627. 

IV. tBe fim on atimittante* 

1. Effect of a remission to the tenant for life. 

The lord, remitting the fine upon the admission of tenant for life, does 
not discharge tlie remainders. 13 Ves. 252. 

2. Of apportioning the fine between tenant for life and those in 

remainder. 

1. The lord, admitting a tenant for life, may apportion the fine; but 
cannot remit it to the tenant for life, and charge the whole upon the 
remainders. 13 Ves. 246. 

2. Admission of tenant for life to a copyhold is the admission of him in 
remainder ; and the lord may assess the whole fine. In case of separate 
assessments, as to the fine, when the fine is due in respect of the remainder, 
queere, 13 Ves. 253. 

V. an estate tail in a coppfiolii* 

Of the mode of barring the estate. 

Tenant for life of a copyhold, remainder to his first and other sons in 
tail, took a conveyance in fee from the lord. The premises descended upon 
his eldest son, who, by will, charged all his real estates with debts and lega- 
cies, and devised it to his brother for life, with various remainders ; the 
estates in the copyhold are barred. Challoner v. Murhall, 2 Ves. 524. 

VI. £)f tomtngcm itmaintiet;^ in a (appgolli. 

1 . Whether destroyed by a forfeiture. 

1. The estate of the lord will preserve contingent remainders of cgpyhold 
estate. 10 Ves. 282. 

2. Contingent remainders of copyhold will be preserved against a fbr- 

VoL. VIII. Bb feiture 
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feiture by the estate in the lord ; not where the preceding estates are ex- 
pired. 2 Ves. 209. 

2. Whether destroyed by the expiration of the preceding estates. 

Vide5w/7r«, pi. 1. 

VII. £)f tftc rtglits) of tge lorti. 

1. To work mines. 

Though the property in mines or trees, may be in the lord of a manor, 
it does not follow, that, therefore, he can enter, and take it without consent 
of the tenant. 17 Ves. jun. 282. 

2. To open mines. 

Injunction by a copyholder ; restraining the lord, preparing to open a 
mine. Distinction, as to a mine opened, and working. Grey v. Duke of 
Northumberland, 13 Ves. 236. 

S. To enter and fell timber upon copyhold tenements. 

1. The lord of a manor lias not, by law, independently of custom, any 
such property or interest in the timber growing upon the copyhold premises 
of a tenant, as entitles him to enter and cut. Whitechurch v. Holworthy, 
19 Ves. 213.; 4 M. & S. 340. 

2. Vide 17 Ves. 282. 

4. To maintain trover for timber felled by copyholder. 

Qu. Whether upon waste by a copyholder by cutting timber, the lord can 
bring trover ; particularly where, by the custom, the right to the tree, when 
cut, is in both. The case of lord and tenant is not like that of tenant for life 
and the remainder* man. Their rights are upon the same ground ; and the re- 
versioner enters for the forfeiture : but the lord must have it presented by 
the homage. 4 Ves. 706. 

5. To maintain waste against a copyholder. 

No action of waste by the lord against a copyholder. 4 Ves. 706. 

6. To the equitable remedy of injunction and account against a copy- 
holder committing waste. 

The lord of a manor is confined to his legal remedy for waste committed 
by a copyholder ; and has no equity for an injunction and account. Upon the 
evidence the bill was dismissed with costs. Dencli v. Bainpton, !• Ves. 700. 

VIII. iDf tlic I'igFit of tljc toppliolDcr. 

1. To the timber upon the copyhold tenement. 

Qjt. Whether, by the custom of a manor, the timber can belong to the 
tenant. 4 Ves. 703. 

2. Of a mortgagee. 

Mortgagee of a copyhold may pull down ruinous liouses and build better, 
to prevent a forfeiture. 4 Ves. 480. 

IX. £)f ciifrnnclngrmciit. 

An enfranchisement by a particular tenant enures to tliose in re- 

maiiuler. 

Ei^franchisenient ol‘ a copyhold by one having a partial interest, is for 
the benefit of the remainder-man as well as his own. Wynn v. Cookes, 
113. C. C. 517. 


X. 
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X. £)f mergri\ 

In tlie case of a surrender to a purchaser and his lieirs, tenant for life 

of the manor. 

Copyhold premises, purchased by the lord, tenant for life of the manor, 
with remainders over, taking the surrender to him and his heirs, merge ; and, 
as parcel, are subject to the limitations, of the manor ; and, though under a 
covenant by the purchaser to surrender them by way of mortgage to the 
mortgagee and his heirs, he could compel a re-grant by the remainder-man, 
no re-grant having been made, the general devisees of the purchaser have no 
equity. St. Paul v; Viscount Dudley and Ward, 15 Ves. 167. 

XL iDf 

1 . Of trust estates. 

A widow shall not have frce-bench of a trust estate in a copyhold. Forder 
V. Wade, 4 B. C. C. 520. 

2. Of the mode of barring the right. 

Copyholder having power to bar the widow’s free-bench by surrender, any 
act by him for valuable consideration will bar in equity. Brown v. Raindle, 
3 Ves. 256. 

XII. toitsjctiutncc? of tlje coppbolb miure. 

In relation to the exemption of copyholds from legal process. 

1. Estates not liable to debts larther than subjected. 8 Ves. 

2. Estates not assets for specialty debts, nor even debts to the crowm. 

8 Ves. 394. 


XIII. iDf 6tatufC0 itlnnitg to toppgolbp. 

The stat. 49 Geo. 3. c. 29. 

The statute 9 Geo. 1. c. 29. providing for the admission of copyholders, 
infants, ox femes covert^ is confined to the cases expressed; viz. title by 
descent or surrender to the use of a will ; and does not apply to a title under 
a deed. Therefore, to a bill by the lord, stating a title in remainder by deed 
of appointment under a settlement, and an admission by the tenant for life, 
without fine, having paid a fine upon a former admission under his original 
title, and upon his death, praying a discovery and production of the deed, 
in aid of an action under the statute, a demurrer was allowed. Lord Ken- 
sington v. Mansell, 13 Ves. 240. 


COPYRIGHT. 

I. narmt, anb oviginaE 

Whether existing at coinmcm law'. 

II. £)f tl)c 0iib(Cf^0 111 toSiuj) flic liglif map m&u 

1. A common topic. 

2. A translation. 

3. Additions to an original work. 

4. A print without name or date thereon. 

5. Specification of patents. 

6. An unpublished work. 

7. Private letters. 
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III. £>f tBe prcrogatttie copprigBr. 

1. In almanacks. 

2. Legal operation of the king’s printer’s patent. 

3. The course pursued between conflicting' patents. 

IV. tBf fl 0 Sii 0 «nicnt of topprtgftt. 

Whether the author or his assignee is entitled to the additional 
fourteen years. 

V- 5®6at act0 are in uiolanDii of tge 

1. Quotation. 

2. A fair abridgment, 

S. A colourable abridgment. 

VI. £)f regtraimng tfie btolahon of copprigfit bp mtuiimoib 

1 . In die case where the two publications differ. 

2. In the case of pirating part of a book. 

3. Where publication is such that an action would not lie. 

4-. In the case where the right depends upon the construction of 
an agreement. 

5. In the case where the v^ork was sent to a bookseller many 

years since for publication. 

6. In the case where the publication was permitted to some, from 

whom the others copied. 

7. From a bill in relation to the joinder of parties. 

8. Reference to the master for the purpose of comparison. 


I. nature, anb originalt 

Whether existing at common law. 

Injunction obtained by the assignee of a.a author after the expiration of 
the two terms of years allowed by the statute of Anne, dissolved, the common 
law right of the author being so extremely doubtful. Osborne v. Donald- 
son, 2 Eden, 327. 

II. £)f tgc guhiettsJ in togitS t&t riggt map cjrmt. 

1. A common topic. 

1. Copyright in an individual work ; not in a general subject, thougli, from 
its nature the consequence may be close resemblance and considerable 
interference, as in the case of maps and road books. Wilkins v, Aikin, 
17 Ves. jun. 422. 

2. Distinction between the right to publish a similar work, or set up a 
similar trade, and the fraud of identifying it with the work or trade of 
another. Injunction in the latter case. 17 Ves. jun. 342. 

3. Injunction to restrain publishing a magazine as a continuation of the 
plaintiff’s magazine in numbers, and as to communications from correspon- 
dents, received by the defendant, while publishing for the plaintiff* ; not 
preventing the publication of an original work of the same nature, and 
undeFa similar title. Hogg v. Kirby, 8 Vcs. 215. 

4. Though copyright cannot subsist in an East India calendar, as a 
general subject, any more than in a map, chart, series of chronology, &c., 
it may in the individual work ; and where it can be traced, that another 

work 
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work upon the same subject is, not original compilation, but a mere copy, 
with colourable variations, will be protected by injunction ; which in this 
instance was continued till the hearing, without a trial at law, Matthewson 
V. Stockdale, 12 Ves, 270. 

5. Injunction against pirating a court calendar, the individual work 
creating copyright ; though the general subject, as in the case of a map or 
chart, is common. Longman v. Winchester, 16 Ves. 269. 

2. A translation. 

Copyright in translation, whether produced by personal application and 
expcnce, or gift, protected by injunction. Wyatt v. Barnard, 3 Ves. & 
Beam. 7 . . 

%. Additions to an original work. 

The plaintiff published a book of roads of Great Britain, comprising Pat- 
terson’s road book, to the copyright of which the plaintiff was not entitled, 
with improvements and additions obtained by actual survey and otherwise. 
An injunction to restrain a publication of an edition of Patterson, compris- 
ing the plaintiff ’s improvements and additions, was refused. Cary v. Faden, 
5 Ves. 24. 

4. A print without name or date thereon. 

Quivre, whether the clause in stat. 8 Geo. 2. c. 13. directing, that the 
date and name shall be engraved on each print, relates to the penalties 
only, or whether that is necessary to maintain the exclusive property ; if so, 
whether it ought to appear on the bill. Harrison v. Hogg, 2 Ves. 323. 

5. Specification of patents. 

No copyright in specification of patents. Wyatt v. Barnard, 3 Ves. & 
Beam. 77» 

6. An unpublished work. 

1. Injunction to restrain the printing of an unpublished MS., a copy of 
which had been, by the representative of the author, given to a person under 
whom defendant claimed, but not with the intention that he should publish 
it. Duke of Queensberry v. Shebbeare, 2 Edeti, 329. 

2. Property of an author in an unpublished work, independent of the 
statute. Southey v. Sherwood, 2 Mer. 435. 

7. Private letters. 

Copyright in private letters, remaining in the writer after transmission, 
and protected by injunction against publication. Lord and Lady Perceval 
v. Phipps, 2 Ves. & Beam. 19. 

III. tgc pmogaribc topprigj^t. 

1. In almanacks. 

Almanacks not prerogative copies. 13 Ves. 508. 

2. Legal operation of the king’s printer’s patent. 

Whether the patents granted to the king^s printer vest the copyright, or 
are merely authorities, queerre. 6 Ves. 713. 

3. The course pursued between conflicting patents. 

1. Upon a bill brought by the king’s printer to restrain the defendant 
from the publication of certain acts of parliament, &c., to which the patentees 
for printing law books were also defendants ; the court refused to interfere 
between the contending patents ; and, therefore, only restrained the defen- 
dant from printing at any other than a patent press. Basket v. Cunning- 
ham, 2 Eden, 137.; 1 Blk,370. 

2. Bill 


Bb 3 



374 


COPYRIGHT. 


[ClIANCEIlY 


2. Bill by the king’s printer in Ireland, to establish his right to print and 
distribute the copies of the statutes for Ireland, under the order of the king 
upon the resolutions of both houses of parliament of the united kingdom, 
and for an account against the king’s printer in England in that respect, 
dismissed. Grierson v; Eyre, 9 Ves. 34*1 . 

3. Upon the answer to a bill by the universities of Oxford and Cambridge, 
the king’s printer not joining, but being made a defendant, an injunction, 
restraining the sale in England of bibles, prayer books, &c. printed by the 
king’s printer in Scotland, was continued to the hearing. The Universities 
of Oxford and Cambridge v. Richardson, 6 Ves. 689. 

IV. £)f tht aemgiimfiit of (oppngfttt 

Whether the author or his assignee is entitled to the additional 

fourteen years. 

An author having sold his copyright, and living more than 14 years, tlie 
resulting right for 14 years more under the act of Queen Anne, results to 
his assignee, not to himself. Carnan v. Bowies, ‘2 B. C. C. 80. 

V, 25Hfiat act0 ait in bioiation of tjjc rigljn 

1. Quotation. 

J. Action directed to try whether a work on architecture was original, 
with a fair use of another work, by quotation and compilation ; which in u 
considerable degree was admitted ; the injunction maintained in the mean 
time, viz. by permitting the sale on undertaking to account according to the 
result of the action. Wilkins v. Aikin, 17 Ves. jun. 422. 

2. W’hether the copying of a map, as an illustration in a hiir history of all 
the maps of a county, would be restrained as an invasion of copyright, tjuerre. 
17 Ves. jun. 425. 

2. A fair abridgment. 

An injunction shall be awarded against the sale of a book piraticalJy taken 
from another, but not against a fair abridgment. Bell v. Walker, 1 B. C. C. 
451. 

3. A colourable abridgment. 

Injunction against a colourable abridgment of the term reports B. K. 
among other law reports, till answer or further order upon certificate of the 
hill filed. Butterworth v. Robinson, 5 Ves. 709. 

VI. £Df rejstrnuung tge toiolation of toppdgl^t bp miuntfioiu 

1. In the case where the two publications differ. 

Quccrcy whether difference between two books, will be sufficient to resist 
an application for an injunction to restrain defendant from publishing the 
hitter work. Carnan v. Bowles, 1 Cox, 283. 

2. In the case of pirating part of a book. 

An injunction shall go to prevent printing part of a book. Carnan v. 
Bowles, 2 B. C. C. 80. 

3. Where the publication is such that an action would not lie. 

1. The court will not act either by giving an injunction or an account 
even upon a submission in the answer, upon a publication of such a nature 
that an action could not be maintained. Wolcot v. Walker, 7 Ves. 1. 

2. The court will not interfere by injunction, upon the author’s appli- 
cation to restrain the publication of a work, which is of such a nature that 
an action could not be maintained for damages. Southey v. Sherwood, 
2 Mer. 435. 


4. In 
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4. In the case where the right depends upon the construction of an 

agreement. 

Injunction against an invasion of copyright, depending upon the effect of 
an agreement, refused till recovery in an action. Wolcot v. Walker, 7 Ves. 1, 

5. In the case where the work was sent to a bookseller many years 

since for publication. 

Injunction refused to restrain publication of a work which had been left 
for twenty-three years by the author in the hands of a bookseller, to whom 
it was originally sent with an intention of its being published ; that intention 
being afterwards relinquished ; and the work having passed into the hands 
of the defendants, who published it without the consent or privity of the 
author. Southey v. Sherwood, 2 Mcr. 4*35. 

6. In the case where the publication was permitted to some, from 

whom the others copied. 

If the proprietor of a work ' gives permission to several to publish it, and 
then others copy it, he must bring his action before he can have an injunc- 
tion to restrain the pirating his copyright. Platts v. Button, Cooper, 303. 

7. From a bill in relation to the joinder of parties. 

The proprietor of a copyright must file separate bills against each book- 
seller taking copies of a spurious edition for sale. Dilly v. Doig, 2 Ves. 486. 

8. Reference to the master for the purpose of comparison. 

A work alleged to be a piracy referred to the master. v. Lead- 

better, 4 Ves. 681. 


CORPORATION. 

I. of courts of equitp otter torporanon0, 

1. To restrain a misapplication of their possessions. 

2. In the case of trusts. 

II. iDf tjje n0})t0 of corporarioiip. 

To alienate their possessions. 

III. £)f tfte rf0pon0iliiUtiJ of a forporatiou. 

Of individual responsibility. 

IV. j©f tljr tii00olurion of corporanoti 0 . 

For a crime amounting to forfeiture. 

V. SSilgat atr0 are corporate atm 

Effect of tacit acquiescence. 

VI. £)f utformanoiiff in nature of quo toarrauts^ 

Against one elected, but never admitted. 

VIL £)f a00ociatiou0 m tfie nature of corporatiou0. 

Jurisdiction of courts of equity over, in favour of a member. 


1. 3[uri0tticttoii of court0 of rq[mtp otter corporafion0. 

] . To restrain a misapplication of their possessions. 

Vide 1 Ves. & Beam. 226. 
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2. In the case of trusts. 

1. A corporation being a trustee, is in this court the same as an indi- 
vidual. 2 Ves. 46. 

2. Jurisdiction over a corporation as an individual, to control the corrupt 
execution of a trust. 14 Ves. 252. 

II. £>f tfic rigDtJS of forporatioitjj. 

To alienate their possessions, 

1. General right of corporations, of whatever nature, at law, to alienate 
lands held in fee, subject, as to ecclesiastical corporations to the restraining 
statutes ; and no instances of a trust attached upon the ground of misappli- 
cation, as not to corporate purposes, except the case of corporations, hold- 
ing to charitable uses. Mayor and Commonalty of Colchester v. Lowten, 
1 Ves. & Beam. 226. 

2. Queerer whether such a jurisdiction prevails in other cases, upon an 
application to purposes clearly not corporate. Mayor and Commonalty of 
Colchester v. Lowten, 1 Ves. & Beam. 226. 

3. A bill on that ground impeaching securities as obtained under an abuse 
of trust by the select body of the corporation of Colchester, using the conl- 
mon seal for raising money to defray the expence of actions against the 
mayor and town-clerk, relative to elections of the recorder and a represent- 
ative of the borough in parliament, dismissed upon various subsequent trans- 
actions, especially an award, binding the corporation at large through the 
select body, acting with authority, and upon a fair question whether the 
purpose was corporate or not. Mayor and Commonalty of Colchester v. 
Lowten, 1 Ves. & Beam. 226. 

HI. £)f tfic resipottsiititlttp of a toiporation. 

Of individual responsibility. 

The mayor, or other individual member of a corporation, trustee of a 
rent-charge out of the estate of such member for a charitable use, must an- 
swer, not only with the rest under their common seal, but also individually, 
a charge of having destroyed or cancelled the deed. 14 Ves. 254. 

IV. £)( tfft Hfijsiooliition of torporariono. 

For a crime amounting to forfeiture. 

King may, at his discretion, seize the franchise of a corporation guilty of 
an offence amounting to a forfeiture. 1 Ves. 8. 

V. avt torporotr acto. 

Effect of tacit acquiescence. 

Whether a corporation consisting of numerous governors, would be hound 
by the acquiescence of some, standing by, permitting expenditure, 5rc. 
qucBre. Macher v. Foundling Hospital, 1 Ves. & Beam. 188. 

VI. £)f tttfoimationsi tit itatuit of quo toarranto. 

Against one elected, but never admitted. 

Information in nature of quo uoarranto upon 9 Anne, c. 20. for usurping 
the office of free burgess, does not lie against the mere claim of one who, 
though elected, never was admitted ; nor against a member, till removal by 
the corporation. The King v. Ponsonby, 1 Ves. 1. 
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VII. t)f o00otiation0 in tfir nature of torporattoit 0 « 

Jurisdiction of courts of equity over, in favour of a member. 

Jurisdiction in equity against a corporation, in nature of a partnership, in 
favour of a member, as well as a stranger, by an account of the prc^ta ; 
where there is no remedy, or not a complete remedy, at law ; and the difficulty 
of executing the decree from the peculiar circumstances and nature of the 
property will not prevent it ; though that may be a ground for some modi- 
fication, for instance, not recalling profits already distributed, as an account 
is directed in a limited way dispensing with vouchers, &c. upon the objec- 
tion from length of time. Adley v. the Whitstable Company, 17 Ves. jun. 
315.; 1 Mer. 107. 


COURT. 

I. £)f tfic eccfrgia^rical courts 

Of vacating the appointment of an attorney in a suit. 

II. £)f i^orngn courts^ 

Presumption in favour of the legality of their proceedings. 


I. tge ecclegiaiSttcal caurt 0 ^ 

Of vacating the appointment of an attorney in a suit. 

Practice in the ecclesiastical court, that the party coming into court, and 
doing any act himself, vacates a power given to another to act for him. 
12 Ves. 346. 


II. £)f fom 0 n toutt 0 . 

Presumption in favour of the legality of their proceedings. 

Presumption that the courts of foreign countries decide according to law ; 
but open to evidence. 6 Ves. 730. 


CROWN. 

I . tfic n 06 t 0 of tlic ccoton. 

1. To the recognizance of an infant’s guardian. 

2. To the property of colonies declared independent. 

3. Effect of an inquisition, where there is a legal title in pos- 

session. 

II. £)f tge Qbliganon0 of tge trotoit. 

On the acquisition of an estate by forfeiture. 

III. jgDf 0C9nt0 bp tbc trobm* 

Effect of a reservation of royal mines. 

IV. £)f tfic 0utcc00toit to tfft ptr0oiial n 0 bt 0 of tgt rcoton. 

A bond to the king in his political capacity. 
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V. rubittal protteliin00 romgttig or aftccring tfir rtogt? of 
tfic trotoiu 

1# In wlint court instituted. 

2. Of making the attorney-general a party. 

3. Courts as bound by the king’s title appearing of record. 

4. Commission of melius inquirendum. 


I. iDf tgc rt0j^t0 of tfir crotoiu 

1 . To the recognizance of an infant’s guardian. 

A recognizance entered into by a guardian, in the matter of a minor, ii- 
not a debt due to the crown. 1 B. & B. 

2. To the property of colonies declared independent. 

Stock in the funds of this country, the property of tlie American state ol 
Maryland before the revolution, after that event held to belong to the crown 
as hona vacantia, 10 Ves. 354. 

3. Effect of an inquisition, where there is a legal title in possession. 

An inquisition wall not entitle the crown to seize where there is a legal 
title in possession. Burgess v. Wheate, 1 Eden, 188. 

IL £>f tge obligattdit of tfit evototh 

On the acquisition of an estate by forfeiture. 

The crown takes an estate by forfeiture, subject to the engagements and 
incumbrances of the person forfeiting. Burgess v. Wheate, 1 Eden, 203. 

III. gtmu0 bp tSe evotow 

Effect of a reservation of royal mines. 

Whether under a mere reservation of royal mines, without a right of 
entry, the crown can grant a licence to enter on the land for the purpose of 
working them. 16 Ves. 398. 

!¥♦ iDf ffic giifcrgioii to tftr ptr 0 oiml ngJitg of tBr evoixm, 

A bond to the king in his political capacity. 

A bond to the king in his political capacity, subsists to his successor- 
Rex V. Bradford, Dick. 24. 

V. £Df tuliitial pcotfcDings toutfitng or affetring tfte riglito of 

tge ttoteti. 

1. In what court instituted. 

When parties claim under two different grants from the crown, inav^much 
as the rights of the crown are concerned, Semblcy that this court will not 
make a decree, and that the proceeding ought to be in the exchequer. 
Hovenden v. Lord Annesley, 2 Sch. & Lef. 617. 

2. Of making the attorney-general a party. 

1 , When parties claim under two different grants, each reserving a rent, but 
of different amounts ; inasmuch as the rights of the crown arc concerned, 
the attorey-general ought to be before the court. Ilovcndcn v. Lord An- 
nesley, 2 Sch. k Lef. 617. 


2. The 
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2. The king’s fee farmer cannot be ousted under a prior grant from the 
crown, without the king being a party ; unless it be for the benefit of the 
king. 2 Sch. dr Lef. 618. 

3. Courts as bound by the king’s title appearing of record. 

1. The court cannot decree against a title in the crown apparent on 
the record, though not insisted on at the hearing. Barclay v. Russell, 
3 Ves. 4>24?. 

2. A court of law could not give judgment against the title of the crown 
appearing on the record. 3 Ves. 43(). 

4. Commission of rnelim inquirmdurn* 

A commission of melius inquirendum directed to issue in this case for the 
king. Exparte Duplessis, Dick. 264. 


DEBTOR AND CREDITOR. 

I. £)f tftc i cl anon of titbtot and creditor. 

By what contracts established. 

II. OTfio are joiprcialtp, tofto simple^tontract, creditorss oiilp. 

1. Bail in error paying the bond on which, &c. 

2. In the case of an estate being sold which the owner had 

covenanted to settle. 

3. In the case of an estate damnified by the tenant for life. 

III. OTfio are judgment:^creditor04 

One obtaining judgment for an usurious debt. 

IV. £)f precedence among creditor^ in general. 

Of the legality of a preference by the debtor. 

V. i3Df precedence among creditors of rfte ciame claog. 

1. Judgment-creditors. 

2. Equitable mortgagees. 

VI. iDf pccccbcnte atnong Dificittit clasjse0 of titOitorc:. 

As lietween a bond covenant creditor. 

VI I. j©f tge rigljtss of creditora. 

1. A creditor may sue at law, notwithstanding the pendency of 

a bill by another creditor, for an account. 

2. Right of a creditor to retain, without abatement, a pay- 

ment made before the bill for a distribution filed. 

3- A creditor cannot sue at law after a decree for payment of’ 
creditors. 

4. A creditor cannot sue at law after coming in before the 

master. 

5. Reciprocal rights of creditors to the effects of each other’s 

diligence. 

6. Their right to come in under a decree, whether limited in 

point of time. 

T. To prosecute a decree for an amount. 

8. To sue at law from right to prosecute a decree. 


9. Of 
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9. Of the equity of a judgment-creditor. 

10. The course for a judgment-creditor to pursue before the 

master. 

11. Rights of judgment-creditor, whether affected by not com 

ing in under a decree. 

12. A Jamaica judgment creditor’s lien upon proceeds remitted. 

13. How far affected by their own fraud. 

14*. When prevented from obtaining judgment by the act of the 
court. 

1 5. Right of a creditor having one security to stand in the place 

of another who, having two, has exhausted the former. 

16. To sue the representative of an estate to the residue of which 

their debtors are entitled. 

1 7. When in possession of tlie debtor’s estate under a power of 

attorney. 

18. To have a lease set aside, pendente lite for sale. 

19. To charge for premiums of insurance. 

VIIL tran0acttoit0 in firauti of tfic ligfitis of cretiitord. 

1. Of voluntary conveyances. 

2. Of conveyances without possession. 

3. Of the stat. 10 Car. 1. 

IX. £)f tge liquttiatton aittt DtjStj^nrge of ticbtjai. 

1. By an execution against the person. 

2. By accepting a higher security. 

3. By accepting an inferior security. 

4*. By giving bills without indorsement. 

5. Specific application of a general payment. 

6. The question resolved, whether a consignment was a specific 

appropriation or not. 

7. Out of funds appropriated to the purchase of land that 

would be liable. 

8. Out of a trust term, the uses of which are satisfied. 

9. Of the creditor’s obligation to seek satisfaction from a par- 

ticular fund in the first instance. 

10. The expense of a foreign remittance, by whom payable. 

X. £)f coinpouiiiiing btfatgi. 

1. Freedom from fraud essential to a composition. 

2. Compositions by prisoners. 

3. Accession by some creditors, refusal by others; the con- 

sequence. 

4*. Remitter to original rights on non-observance of the terms. 

5. Acting under a composition, equivalent to signature. 

6. Of additional securities collateral to the composition deed. 

7. Preference between two composition deeds. 

8. A misrepresentation by a creditor is rendered of no force by 

the treaty going off'. 

XL £)f tht agjSignment of 

1. Of the equity of an assignee of a judgment. 


1 . m 
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I. £)f tgc wlfltton of debtor anb trtbitoy. 

By what contracts established. 

Promissory note to pay, when the circumstances of the drawer will adnnt 
without detriment to himself or family, creates no debt. Ex parte Tootell, 
4 Ves. 372. 

II. 9lH||io are stpctaltp, togo ^imple^contrace, crebteojrb onip.. 

1 . Bail in error paying the bond on which, &c. 

Bail in error, paying the bond on which the judgment was obtained, with 
costs, &c., are only simple contract creditors. Goodman v. Parcel, 2 Anst. 
548. 

2. In the case of an estate being sold which the owner had covenanted 

to settle. 

If a man covenant to settle his estate, and afterward sell it, he is only 
to be considered as a trustee, and a debtor by simple contract ; but if an 
action of covenant be brought, and judgment obtained, he is a debtor by 
specialty. Daily v. Ekins, Dick. 632. 

3. In the case of an estate damnified by the tenant for life. 

A settlement under articles deviating from them set right, and made to 
agreed with the articles, and what the estate was damnified by the tenant 
for life not upholding it as he ought, declared to be a specialty debt and to 
be answered out of his assets. Langley v. Furlong, Dick. 315. 

III. £5E8o arc tubgmcnt^trcbiforjy* 

One obtaining judgment for an usurious debt. 

A judgment having been obtained at law, though for an usurious debt, the 
creditor must stand as a judgment creditor for the money actually advanced, 
and legal interest. Scott v. Nesbitt, 2 B. C. C. 641. 

IV. £)f prcceticitte among ccctittor^ in general. 

Of the legality of a preference by the debtor. 

It is neither illegal nor immoral for a debtor to prefer one creditor to 
another. Grogan v. Cooke, 2 B. & B. 234. 

V. £>f pretebeme among trebitorg of tge same tlabjj. 

1. Judgment-creditors. 

Judgment creditors have no priority by the registry-act, except where 
priority between deeds is to be adjusted. 1 Sch. & Lef. 161. Sed vide 
D’Arcy v. Chambers, 1 Sch. & Lef. Append. 467. 

2. Equitable mortgagees. 

Equitable securities (the legal estate being in a prior mortgagee), shall 
take their rank according to the priority of their dates. Docket v. Cordley, 
1 B. C. C. 353. 

VI. ^Df prcttbcncc among btSetent tlasec^ of crcbitocb. 

As between a bond covenant creditor. 

A creditor by covenant equal to a creditor by bond. Cheveley v. Stone, 
Diek. 782. 


\ II. 
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VII. iDf tfie ri0ljt0 of rrrUitoro* 

1. A creditor may sue at law, notwithstanding the pendency of a bill 

by another creditor for an account. 

Creditors arc not restrained from proceeding at law merely because there 
is a bill filed by other creditors, until there is a decree ; but as soon as a 
decree is obtained, equity considers it as a judgment in favour of all the 
creditors, who shall be paid according to their priorities as they stand. 

I Sch. & Lef. 299. 

2. Right of a creditor to retain, without abatement, a payment made 

before the bill for a distribution filed. 

A creditor having five bonds, one of which had been paid before the bill 
filed, afterwards a decree that the specialty creditors should abate in pro- 
portion ; he shall not be called upon to bring back what he had received, but 
only shall abate on the outstanding debt. Lovvthian v, Hasel, 4* B. C. C. 167. 

3. A creditor cannot sue at law after a decree for payment of 

creditors. 

1. After a decree for a satisfaction of creditors, the court will enjoin a 
single creditor from proceeding at law for his debt. Douglas v. Clay, Dick. 
393 ; Kenyon v. Worthington, Ibid. 668. 

2. Where there lias been a decree for payment of debts in a suit by 
trustees ; although the parties have not proceeded under it, a creditor shall 
be restrained from proceeding at law. Brooks v. Reynolds, 1 B. C. C. 183 ; 
Dick. 603. 

3. When a decree has been obtained by a creditor on behalf of himself 
and the other creditors, a prior creditor who has obtained judgment at law 
in ejectment grounded on an elegit^ shall not be allowed to get into pos- 
session. Summer v. Kelly, 2 Sch. & Lef. 398. 

4. A creditor cannot sue at law after coming in before the master. 
Where a bill has been filed for an account, and a creditor comes in before 

the master, but afterwards brings an action, the court will grant an injunc- 
tion, Hardcastle v. Chettle, 4 B.C. C. 163. 

' 5, Reciprocal rights of creditors to the effects of each other’s 

diligence. 

In proceedings by creditors, all the creditors have a right to the benefit of 
the diligence of any of them. I Sch. & Lef. 156. 

6. Their right to come in, under a decree, whether limited in point 

of time. 

1. Creditors let in at any time, while the fund is in court; thougli the 
time has elapsed. Lashley v. Hogg, 11 Ves. 602. 

2, Creditor allowed on motion to prove his debt, under a decree upon a 
creditor’s bill, thjugh money apportioned amongst the creditors, and trans- 
ferred to the accountant-general, on paying the costs of the motion, and ol* 
re-appointing the funds. Angell v. Haddon, 1 Mad. 529. 

7. To prosecute a decree for an account. 

Any creditor may obtain an order for prosecuting a decree for an account. 

2 Ves. 165. 

8, To sue at law from right to prosecute a decree. 

Leave to prosecute a suit given to a creditor, a decree made some years 
before not having been prosecuted. Powell v. Wailwortb, 2 Mud. 183. 


9. Of 
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Of the 7'ighis of creditors. 

9. Of the equity of a judgment-creditor. 

1. No equity for judgment-creditor, because there are prior judgments. 
Cathcart v. Lewis, 1 Ves. 464?. 

2. It is constant practice in Ireland for judgment-creditors after the 
death of conusor, to obtain decfee for sale of his lands, failing per- 
sonal assets. 2 Sch. & Lef. 19. 

3. The only equity which a judgment creditor has, is to accelerate the 
payment by obtaining a sale ; instead of levying his debt out of rents and 
profits. 2 Sch. k Lef. 140. 

1 0. The course for a judgment-creditor to pursue before the master. 
Though a judgment-creditor cannot stir at law without a scire facias^ before 
the master it is sufficient to produce the record of the judgment, and swear 
the debt is due. 1 1 Ves. 36. i 

11. Rights of judgment-creditor, whetlicr affected by not coming in 

under a decree. 

1. A judgment-creditor not deprived of his lien on the estate in the hands 
of a purchaser under a decree, by not proving his debt before the master, in 
pursuance of advertisements for that purpose, his legal right to enforce pay- 
ment of the judgment not being in the least affected by the decree ; the 
purchaser will therefore be discharged from his contract, unless the conu- 
sor undertake to clear off the judgments affecting the estate. Barrett v, 
Blake, 2 B. & B.354. 

2. The only inconvenience to a judgment-creditor, not proving before the 
master under a decree, is, that he loses the benefit of having his debt dis- 
charged out of the produce of the sale under the decree. Barrett v. Blake, 

2 B. k B. 357. 

12. A JaiiKiica judgment-creditor’s lien upon proceeds remitted. 

Creditor by^ judgment in Jamaica, filing bill here for satisfaction from rents 
and profits remitted and to be remitted, must shew his judgment to differ 
fVom judgment here, so that he cannot affect the land. Cathcart v. Lewis, 

1 Ves. 463. 

13. How far affected by their oWn fraud. 

Creditor, by suppressing his debt, inducing another person to enter into 
a (‘on tract, not permitted to set up the debt even against the person, in 
whose favour and at whose instance he made the suppression. 16 Ves. 125. 

14. WTicii prevented from obtaining judgment by the act of the 

court. 

Creditor prevented by the act of the court from obtaining judgment, put in 
the same situation as if he had it. .6 Ves 93. 

15. Right of a creditor having one security to stand in the place of 

another who, Itaviiuj two, has exhausted the former. 

'O'' ^ 

Mortgagee of freehold and copyhold estates, also a specialty creditor, 
having exhausted the personal assets, simple contract creditors are entitled to 
stand in his place pro tanto against both the freehold and copyhold estates : 
the case of liobiuson v, Tongc being overruled. Aldrich v. Cooper, 
8 Ves. 382. 

16. To sue the representative of an estate to the residue of which their 

debtors are entitled. 

A creditor of A. cannot maintain a bill against the representative of B. 
to a part of the residue of whose estate A. is entitled. Elinslie v. M’Auley, 
3B.C. C.624. 


17. When 
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17. When in possession of the debtor’s estate under a power of 

attorney. 

A creditor, in possession of his debtor’s estate, under a power of attor- 
ney, taking an assignment of a mortgage ; to account as agent and allowed 
receiver’s fees, so long as the trust, imposed by the power, required him to 
be in possession ; after that, to account as mortgagee in possession. Trimles- 
ton V. Hamill, 1 Ball & Beatty, 377. 

18. To have a lease set aside, granted life for a sale. 

The court will not on the motion of a creditor coming in under a decree 
directing a sale of lands devised for payment of debts, set aside a lease ob- 
tained pendente life from the devisee under the will with a leasing power. 
Moore v. Macnamara, 2 B. & B. 186. 

1 9. To charge for premiums of insurance. 

A creditor by bond cannot stand his own insurer, and charge the premium 
to his debtor. Hutchinson v. Wilson, 4 B. C. C. 488. 

VIIl. trait0acmn0 in frouD of riggr0 of mtiitor^, 

1. Of voluntary conveyances. 

Assignments by a person much in debt of policies of insurance effected by 
him on his life, to relatives to whom he was indebted, not fraudulent as 
against his other creditors. Grogan v. Cooke, 2 B. & B. 230. Limitations 
of the money, after the death of the assignee, to children, not postponed to 
the creditors of the assignor, as voluntary ; there being sufficient consider- 
ation for the purchase of the policies in the debts due to the assignee, under 
whom the children were considered as purchasers. Ibid. 

2. Of conveyances without possession. 

Assignment of furniture, &c. by a debtor to his creditors in satisfaction of 
their debts, retaining possession under a demise at a rent, and afterwards 
taking a re-assignment from some on payment of their debts with interest, 
though it would be void as against creditors, established between the parties 
against the answer, insisting that the deed, though absolute on the face of 
it with a fraudulent purpose was intended only as a security ; and the cir- 
cumstances precluding any legal remedy. Baldwin v. Cawthorne, 19 Ves, 166. 

3. Of the St 10 Car. 1. 

Whether assignments of policies of insurance, which could not at the time 
be brought within the reach of creditors, and ujTon which the assignor could 
recover nothing, can be said to be made with intent to delay or defraud creditors, 
within the meaning and provisions of the 10 Car. 1., queere. Grogan v. 
Cooke, 2 B. & B. 230. 

IX. tge liquttiation anti tii0c|5argc of tiet)t0. 

By an execution against the person. 

The body being taken in execution, the debt is satisfied. 13 Ves. 193. 

2. By accepting a higher security. 

Where a man receives a bond for a debt due to him, he makes it his own. 
Ex parte Swinney, 1 Dick. 710. 

3. By accepting an inferior security. ^ ^ 

Specialty security not waived by a promissory note taken for the balance of 

account. Curtis v. Hush, 2 Ves. & Beam. 416. ^ . 

4. By giving bills without indorsement. 

A. and B. indebted to C. for goods sold, deliver to 'C. ' two bills 

of 
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of exchange in part payment of such debt, but they do not indorse the billsp 
nor do their names in any manner appear thereon. A. & B. became bank* 
rupts before the bills became due, and all the parties on the bills became in- 
solvent. The bills must be sold (as in case of any other mortgage), and C. 
receive the produce, and prove the residue of his debt under the commission 
against A. and B. JEx 'parte Smith, 2 Cox, 209. 

5. Specific application of a general payment. 

1. Application of indefinite payments by the rules of the civil law, giving 
the first option to the debtor, the second to the creditor, to be expressed at 
the time of payment, but if no express declaration by either, presuming an 
intention in favour of the debtor ; or if the debts are equal in their nature, 
tlien applying the payment according to priority. Devaynes v. Noble, 
I Mer. 6‘05. 

2. Cases in which our courts appear to have extended the rule of civil 
law, so as to give the creditor, in the absence of express appropriation by 
the debt, or an indetinitive right of electing. Devaynes v. Noble, 1 Mer. 
6 () 6 . 

3. Other cases which seem to recognise the strict rule of the civil law, 
limiting the creditors’ option to the time of payment. Devaynes v. Noble, 
1 Mer. 607. 

4. In cases, as of a banking account, where there has been a continuation 
of dealings, the appropriation, (in the absence of express declaration) can 
only be made on the ground of presumption, arising from the priority of 
receipts and payments. If any other appropriation is to be made, it is in- 
cumbent on the creditor to declare his intention at the time of payment. 
Devaynes v. Noble, 1 Mer. 608. 

6. The question resolved, whether a consignment was a specific ap- 

propriation or not. 

H. and Co., of Madras, make a consignment of pearls to B., with direc- 
tions to sell and pay the proceeds to P. (to whom H. and Co. were at that 
time indebted, ) on account ; P. acknowledges the receipt of the consign- 
ment, and undertakes to perform these directions ; but no notice is given 
by eitlier party to P. H. and Co. subsequently w:rite to B., requesting the 
j)earls to be sent to America, and there disposed of ; and afterwards being 
insolvent, make an assignment of all their effects in trust for the benefit of 
their creditors. Held, that the directions accompanying the consignment 
did not constitute an appropriation, but amounted to no more than a mere 
mandate, revocable at the pleasure of the consignor; and wliich was actually 
revoked by the subsequent disposition of the property ; and that P., who 
had no express notice of the consignment, but on receiving information of 
it after lie knew of the failure of 11. and Co., had laid an attachment on the 
pearls in the hands of B., on which he had proceeded to judgment, and 
actually sold the pearls under it; having also executed the trust deed as 
a creditor ; was bound to account with the trustees for the proceeds. Scott 
V. Porcher, S Mer. 652. 

7. Out of funds appropriated to the purchase of land that would be 

liable. 

Bond creditor ordered to be paid out of the money in court, which w^as 
to be laid out in land, which would be liable. Cattell v. Money, 3 B. C. C. 
256. 

8. Out of a trust term, the uses of which are satisfied. 

Plea by trustee to a bill brought by creditors, that the plaintiffs had no 
interest, overruled ; the bill stating the trusts to be fulfilled. Davidson v. 
Foley, 2B.C.C.203. 

VoL. VIII. 


Cc 
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9. Of tlie creditor’s obligation to seek satisfaction from a particular 
fund in the first instance. 

Vide 3 B.C.C.54. 

10. The expence of a foreign remittance, by whom payable. 

Debt, contracted in Jamaica, made payable in London. The expence 
of commission to the agent, remitting the money, falls upon the debtor. 
Cash V. Kennion, 11 Ves. 314. 

X. fompounliing iefatjS. 

1. Freedom from fraud essential to a composition. 

A deed of compromise to be binding, must be free from fraud. 1 Ball & 
Beatty, 340. 

2. Compositions by prisoners. 

Compromise with a man in gaol, though not at the suit of the party witli 
whom it is made, not to stand. 1 Ves. 43. 

3. Acceptance by some creditors, refusal by others, the consequence. 

Bill by such creditors as had signed a deed of composition, arising from a 
trust estate, conveyed for the purpose of paying debts in general ; other 
creditors refusing to come in to have the trusts of the deeds carried into 
execution, dismissed. Atherton v. Worth, Dick. 375. 

4. Remitter to original rights on non-observance of the terms. 

Though an agreement for a composition, generally, is not binding on the 
creditor, unless absolutely and strictly fulfilled, a bond creditor, having 
concurred in a general resolution for a composition, to be secured by notes, 
was under the circumstances, with reference to the interest of the other 
creditors, restrained from taking execution in an action upon the bond, on 
non-payment of the notes, beyond the terms of the composition. Mackenzie 
V. Mackenzie, 16 Ves. 372. 

5. Acting under a composition, equivalent to signature. 

1. Creditors bound by acting under a composition ; as if they had been 
signed. Ex parte Sadler, 15 Ves. 52. 

2. Deed of composition by creditors, not signed within the time stated 
in it, though void at law, yet if the creditors act under it who have not 
signed it, it is good in equity. Plea of two creditors not having so signed 
it, therefore held bad. Spottiswoode v. Stockdale, Cooper, 102. 

6. Of additional securities collateral to the composition deed. 

1. A separate agreement, securing to some creditors, who had executed 
a deed of composition, a greater advantage than the other creditors would 
have under the deed, and without their knowledge, cannot be enforced. 
Mawson v. Stock, 6 Ves. 300. 

2. Bond to one creditor, to secure the deficiency of a composition, not 
communicated to the others, now held bad at law, as well as in equity ; 
though formerly otherwise. Such a bond, with the privity and consent of 
the other creditors, may be good. 13 Ves. 586. 

^ 3. Upon a composition a private agreement by some creditors for addi- 
tional security, though for no greater sum, void. Ex parte Sadler, 
15 Ves. 52. 

4. Ground of holding any private agreement by parties to a composition 
for a greater payment, or better security, void : a fraud both upon the deb- 
tor and the other creditors. 15 Ves. 55. 

5. Plaintiff being insolvent, agreed with his creditors that they should take 

1 in 
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15s, in the pound, in satiifaction of their debts. One of the creditors re- 
fused to come in, unless plaintiff gave his promissory note for the remainder, 
which was done. There was no stipulation in the composition deed that all the 
creditors should accede to it within a given time, nor did it appear in fact 
that all the creditors had done so. The court will restrain defendant by in- 
junction from proceeding at law on the promissory note. Constantein v. 
Blache, Cox, 287. 

6'. Upon a deed of composition, one creditor was prevailed upon by the 
debtor to represent his debt below the real amount ; receiving notes for the 
dividend upon the remainder, and bonds for the remainder of his debt beyond 
the amount of the dividend : upon the bill of the debtor and a creditor, 
party to the deed, the bonds were decreed to be delivered up : but the court 
was of opinion the defendant would be entitled to the benefit of the notes, 
after all the trusts of the deed were satisfied ; though not as against the cre- 
ditors; and directed an inquiry as to that, reserving the question. Easta- 
brook V. Scott. 3 Ves. 456. 

7. Bond to secure to one creditor the deficiency of a composition, not 
communicated to the other creditors, decreed to be delivered up, with costs, 
though to particeps criminis : in these cases, proceeding upon public policy, 
the relief being given on account, not of the individual, but of the public. 
Jackman v. Mitchell, 13 Ves. 581. 

7. Preference between two composition deeds. 

Trust deed for payment of creditors, no creditor being a party, nor made 
by agreement, and without consideration on the part of any creditor. The 
debtor afterwards executes other deeds, varying the trusts of the first. 
Motion for an injunction by a creditor under the first deed, who had filed a 
bill, to restrain the trustees from executing the trusts of the subsequent 
deeds, till they had raised money to answer the first, refused. Wallwyn v. 
Coutts, 3 Mer. 707. 

8. A misrepresentation by a creditor is rendered of no force by the 

treaty going off. 

A. person dealing with another for a composition shall not be bound by a 
concealment or representation of the amount of his debt, if the plan under 
which the concealment or representation takes place, is not carried into 
effect. Ex parte Odk\ey, 1 Rose, 138. 

XI. jSDf tge ajjjsignmrnt of Debts. 

Of the equity of an assignee of a judgment. 

A. taking an assignment of a judgment from an assignee, is bound to look 
to the assignment to him : if he neglects to do so, and it prove that such as- 
signment was in trust for the conusor, the judgment being satisfied, A. 
cannot set it up against creditors. But if A. took it without knowing of the 
fraud, he shall be satisfied by the person who assigned to him. 1 Sch. & 
Lef. 162. 


DEED. 

I. iDf tge ceremottia{0 ttece^garu to tge ejrrtution of 

Signing. 

II. 

Of its relation back to the original delivery, on performance 
of the condition. 


C c 2 


III. m 



388 DEFENCE (GENERAL) ACT. [Chancery 

III. M iotm anti general tiestid. 

The consequences of an execution by one obligor only. 

IV. tfir ptoftet of ticcti0. 

1. At law a profert is now dispensed with, under circuin- 

stances. 

2. Comment on the legal doctrine excusing a profert. 

V. i>( tgc tieatructton of ttfrlKi iip tl^r abtorae partp, 

The other will be decreed to hold and enjoy. 


I. iDf tf)t (errmomal0 ncte00arp to tgc tttfutton of tictti0. 

Signing. 

Sealing and delivery essential to a deed ; which, if delivered, may be a 
good deed, whether signed or not. If to be executed under a power with 
signature and scaling, both are necessary. 17 Ves. jun. 459. 

II. £)f an t0troto. 

Of its relation back to the original delivery on performance of the 

condition. 

Bond delivered to a third person, to be delivered to obligee on per- 
formance of condition, takes effect on performance from original sealing and 
delivery, though obligor and obligee both dead. 1 Ves. 275. 

III. £)f toint anb bebcrnl bttbb. 

The consequences of an execution by one obligor only. 

Where a man executes a bond, meaning it to be the joint bond of himself 
and another, who does not execute, it is the several bond of the former : 
but he may have it delivered up; as contrary to the intention. 10 Ves. 
225. 

IV. £)f tge profert of breb0. 

1. At law a profert is now dispensed with, under circumstances. 
Action upon a lost deed without profert. Seagrave v. Seagravc, 13 Ves. 
439. 

2. Comment on the legal docti'ine excusing a profert. 

Profert now dispensed with at law. The reason of that decision question- 
able. 6 Ves. 813. 

V. £Df tfie bf0trutrion of bftb0 bp tftc abbtr0c partp. 

The other will be decreed to hold .md enjoy. 

Deeds destroyed. Plaintiff decreed to hold and enjoy. Garland v. Uad- 
cliffe, Dick. 11. 


DEFENCE (GENERAL) ACT. 
appropriation of tge protcfb 0 of lanb tafetn unber* 

In liquidation of a tenant for life’s claim for redemption of land-tax. 
Vide Wightw. 131. 


DEVISE 
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DEVISE OF REAL PROPERTY. 

I. tge odgtn and natuit of Iiet)t0c0. 

1. Origin of devises. 

2. No particular form is necessary. 

3. Of a codicil. 

4. Of the union of a devise with another instrument. 

5. Devises are void against creditors. 

6. Devises of land are specific. 

7. Whether the subjects of equitable jurisdiction. 

8. Analogy between devises in Scotland, and devises of copy- 

hold in England. 

II. iiiiEgo map and to mgom > and of tj^e and 

obRgationpi of dei}t£iep0« 

1 . Idiots and persons of non-sane memory. 

2. Analogy between a devisee and a legatee. 

3. Presumption as to the character in which a devisee, likewise 

a mortgagee, entered. 

4. Preference between the devisee and remainder-man, where 

the devisor has a fee at law and fee-tail in equity. 

5. Equity of the devisee of a contract of purchase to an applica- 

tion of the personal estate. 

C)» Devisees’ right to make claimants paramount the will, parties 
to a bill to establish it. 

III. map ht 

1 . Contingent and executory estates, and possibilities. 

2. Ecjuitable interests. 

3. Equitable liens. 

4. The devisor must be seised or entitled. 

IV. Dchwcis of copp8o{O0. 

What may be devised. 

V. £)f tlie 0olemmnc0 mcessarp to a ticbisic. 

1 . The rules in this particular are the same in eijuity as at law- 

2. Sealing not necessary. 

3. Signing by the testator. 

4. Attestation by three tvitnesses. 

5. The witnesses must attest in the presence of the testator. 

6. Wills charging lands are within the statute. 

7. Wills of rents are within the statute. 

8. Wills of the produce of the sale of lands, are witliin the 

stiitute. 

9. Subsequent wills or codicils giving legacies, are not within 

the statute. 

1 0. Wills of copyholds are not within the statute. 

J 1 . Operation of a will defective in the necessary ceremoniid. 

12. With respect to lands abroad. 


Cc 3 


VI. m 
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VI. j©f tfft reftacatian of 

1. Antecedent to the statute of frauds. 

2. Analogy between the rules at law and in equity. 

S. A subsequent will revoking or inconsistent with a former 
one. 

4. An express revocation, subservient to another purpose, for 

which it is incompetent. 

5. A codicil. 

6. Of the solemnities necessary to revoke a devise of land. 

7. Cancelling. 

8. Cancelling one part revokes tlie other. 

9. Marriage, and birth of a child. 

10. Marriage with, and a settlement on, the devisee. 

11. A woman’s will revoked by marriage. 

12. Alteration of the estate. 

13. Alienation to a stranger. 

14. Contract for sale. 

15. An intended alienation. 

16. Alienation to the use of the testator. 

1 7. Alienation to strengthen the devise. 

18. Fine and recovery. 

19. Any conveyance inconsistent witli the devise. 

20. Parol evidence not admissible. 

21. Alienation for a particular purpose. 

22. A conveyance obtained by fraud. 

23. Alteration of the quality of tlie estate. 

24. Acquisition of the legal estate. 

25. A partition. 

26. A covenant. 

27. By bankruptcy. 

28. A devise to the heir at law. 

29. Of partial revocations. 

SO. Revocation of leaseholds. 

31. Disseisin and remitter by entry. 

32. In the case of mutual wills. 

VII. tfic ttpubltcanoit of bebistrg. 

1. Nature and effect of. 

2. Of the solemnities necessary to republish a devise of land. 

3. A codicil is a republication. 

VII L £)f hoih 

1. Void devises. 

2. From uncertainty. 

3. Void in part. 

4. The estate descends to the heir. 

IX^ £)f tge congtrumon of htUm — general rulejj^ 

1. Tlie rules at law and in equity are the same. 

2. Each case is particular. 

3. Preference between two modes of interpretation. 

4. Effect must be given to every part. 
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5. In relation to grammatical construction. 

6. In relation to punctuation. 

7. In relation to rules of law. 

8. In relation to the usual acceptation of words. 

9. In relation to terms of art. 

10. In relation to the qualification of general words. 

11. Force of superfluous words. 

12. In relation to rejecting words. 

1 3. Whether expressions shall be taken imperatively, or by way 

of recital. 

14. In relation to implication. 

1 5. In relation to inferring an intention beyond the expression. 

16. In relation to inference and argument against a positive 

bequest. 

17. In relation to dehors the will. 

1 8. No averment allow^ed to explain wills. 

19. In relation to the state of the proi^erty. 

20. In relation to the amount of the property. 

21. In relation to the fact that testator was ignorant of the force 

of his expression. 

22. In relation to the fact that the event was not contemplated by 

the testator. 

23. In relation to the fact that the testator did not foresee the 

consequences. 

24. In relation to inconvenience. 

25. In relation to the precedence of a particular disposition. 

26. In relation to inconsistency. 

27. In relation to repugnancy. 

28. In relation to the case where the intention can be accom- 

plished j)ro ianto only. 

29. In relation to favour and disfavour. 

30. Force of introductory expressions. 

31. Force of a videlicet. 

32. Force of the expression of a specific purpose. 

33. Force of a residuary clause. 

34. In relation to a residuary clause. 

35- Difference of construction with reference to different indi- 
viduals. 

36. In relation to creditors. 

37. In relation to a devise of the whole property, with a particular 

interest given out of it. 

38. The word ‘‘or” construed “and,” et vice versa. 

39. A perpetuity cannot be created. 

40. Of the rule which governs the courts in adding to or altering 

a will. 

41. Distinction between the case of a legal devise and an execu- 

tory trust. 

X. Coti0tcuction — togat iDortiiS titate a iiebtsic anti ficutiibe 
tgc anti tge tgingsi tientsteti. 

1. Words of advice or desire do not create a devise. 

2. Devises by implication. 

C c 4; 3. Force 
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3. Force of tlie expression of a speciiSc purpose. 

4'. In relation to a mistaken description. 

5. The words “ child” children.” 

6. The words “ younger child.” 

7. The words A.’s and B.’s children.* 

8. The word grandchildren.” 

9. The word “ granddaughter.’* 

10. The word “ great-grandchildren.” 

11. The word “ issue.” 

12. The words failure of issue.” 

13. The words “ die without issue.” 

14. The words ‘‘ next of kin.” 

1 5. The words “ next of kin or heir at law.” 

16. The words next of kin in equal degree.” 

17. The word “ relations.” 

18. The words ‘‘relations, as sisters, nejdiews, and nieces-” 

19. The words “ poor relations.” 

20. The word “ family.” 

21. The words “ A.’s and B.’s families.” 

22. The words “ legal representiitives.” 

23. The words “ my right heirs on the part of my mother.’^ 

24. The words “ to his own right heirs, his son excepted.” 

25. The word “ survivors.” 

26. The word “ unmarried.” 

27. The words “ my seven children,” naming only six. 

28. General words confined to freeholds. 

29. In relation to advowsons. 

30. In relation to a devise subject to appointment. 

31. In relation to an estate contracted for. 

32. In relation to copyholds. 

33. In relation to customary estates. 

34. In relation to equitable estates. 

35. In relation to a devise of the profits. 

36. Of excluding the heir at law. 

37. In relation to a renewed lease. 

38. In relation to mortgages. 

39. In relation to presentations to benefices. 

40.. In relation to a residuary clause. 

41. Words excluding the residuary devisee. 

42. In relation to reversions. 

43. In relation to settled estates. 

44. In relation to tithes. 

45. In relation to trust-estates. 

46. The words “ all I am possessed of.” 

47. The words “ all I am worth.” 

48. The words “ all my real property.” 

49. The words “ all my freehold lands.” 

50. The words “ my estate.” 

51. The words “ in case of the death.” 

52. The word “ effects.” 

53. The words “ what remains.” 

54. The words ** rents and profits.” 

5 


^5. Tlic 
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55. The word “ share.’^ 

56. The word “ surplus.*’ 

57. Two codicils, whetlier explanatory the one of the other, or 

duplicative. 

58. Other cases. 

XL Caiigmicnon — toljat tuortie create an estate in fee simple^ 

1. Words showing an intention to give the whole interest. 

2. Words of reference. 

3. A devise with a limitation over. 

4. The word estate.” 

5. Tile words “ remainder and reversion.” 

6. The words “ heir male” may be taken as noiricn colledimm. 

7. Another case. 

8. What words pass the whole interest in a chattel. 

XII. Conioitrumon — toBat toocO0 rccatt an tail* 

A devise for life may be enlarged into an estate tail. 

XIII. Construmon — toBat tajorOjs titate an esttatp for Itfir» 

1 . Distinction between the rules at law and in equity. 

. 2. Where an express estate for life is devised. 

3. Where an express estate for life is devised, though a powei' 

of disposal be given. 

4. A devise without any words of limitation. 

5. Where the general intention requires it. 

6. A case left undecided. 

XIV. Conssmiction — of rijc rule in raise. 

1 . When the heirs take as purchasers. 

2. In devises of trust-estates. 

3. "Jlie rule not applied to the word issue” with wortls of 

limitation, unless the general intent require a different 
construction. 

4. The rule not applied where the estates are of different na- 

tures. 

5. The rule not applied where a trust is created and a convey- 

ance directed. 

XV. €otmvucttan — toorfis cixate a loint tcuantp, ov 

tenanep in common, anti cioo0 rcmaiuticrsit 

1 . W^hat words create a joint tenancy. 

2. What words create a tenancy in common. 

3. What words create cross remainders. 

XVI. Confftvuttiou — tvfjat toovtie create a con&moii, anti 

make lant»0 liable to bebtss anb legatiesi, anb enable 
persons to sell lanb0^ 

1. What words create a condition. 

2. What words make lands liable to debts and legacies. 

3. Distinction between devise charged, and devise on trust. 

4. What debts and legacies are charged. 

5. Copyholds liable as well as freeholds. 

6. Etjuity of personal estate to be exempt. 

7. Equity 
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7. Equity of next of kin against the heir, on the personal estate 
being exhausted for purposes to which tlie real was de- 
vised. 

8. Reference of creditors to legatees under a charge for pay- 
ment of debts and legacies. 

9. Validity of tlie preference of particular creditors. 

10. Land devised for sale, fi’om what time considered as sold. 

1 1. Practice relating to the sale. 

12. What words enable persons to sell lands. 

XVII. Comttcutnon — toBat toorBU twate a roiittitgcnt 
mattiBec. 

A case in which a devise was held a limitation of the reversion. 

XVIII. eifetutorp BehijjeB — Bthtsie otoc after a Bthiiair in ftr 
dimple. 

1. Origin and nature of executory devises. 

2. Validity of executory devises, whether affected by the ends 

of their creation. 

3. Devise over after a devise in fee. 

4. Within what time an executory devise must vest. 

5. A devise after a general failure of heirs or issue, void. 

XIX. (fijeetutorp tehtssejj — tebijse of a freeBoIb to coinmrnce ui 

fututo^ 

1. Within what time such devise must vest. 

2. A devise over for life on failure of issue of the first devisee, 

is valid. 

XX. dyecutorp teOtgeiS of teimjs for prar?^ 

The words ‘‘ dying without issue” sometimes restrained to the 
death of a person i/i esse. 

XXL j©f otfier mami0 rtlatiiig to tjretutorp hchigtss. 

Of trusts of accumulation. 

XXIL 3 iuti 06 uttan of couit0 of cquitu in ixlation to htnim* 

Correction of mistake. 


I. £)f tj)t origin an6 nature of iebigeff. 

1. Origin of devises. 

By the common law, a man could not, by testamentary disposition, affect 
his lands or the guardianship of his children. 7 Ves. 370. 

2. No particular form is necessary. 

1. Indorsement upon a note, “ I give this note to A.,” may be proved as 
testamentary. 4 Ves. 565. 

2. If a testator, by a paper subsequent to his will, says he has bequeathed 
that which he has not bequeathed, that paper may be proved as testamentary, 
and the property will pass. 6 Ves. 397. 

3. A. by will, duly executed and attested, gives real estate to certain 

uses ; and m default, to such uses as he should declare, by any deed exe- 
cuted in the presence of two witnesses, declares further uses. The deed 
poll is a testamentary aett preehold estate, because not 

executed 



395 


Appendix.] Of the origin nnd nature of devises. 

executed according to the statute of frauds, but passed copyholds. Haberg- 
ham V. Vincent, 4? B. C. C. 353. 

4?. C., by his will, devised all his freehold and copyhold estates to his two 
daughters, A. and M., and all other daughters that he might thereafter have, 
as tenants ih common in fee. He had afterwards another daughter, L. He 
then gave directions for another will, by which he gave all his real estates to 
his two eldest daughters, and a sum of 15,000/. to his daughter L. The 
attorney took the minutes of the second will in writing, but before it was 
prepared the testator died. These minutes were proved in the spiritual 
court as a testamentary paper. 1. This paper being proved in the spiritual 
court, is sufficient to pass the copyhold estate. 2. But it is so totally void as 
to the freehold, that it will not put L. to her election under which will she 
takes ; and she therefore will take her share of the freeholds under the first 
will, as well as the 15,000/. under the second. C&ry v. Askew, 1 Cox, 24*1. 

5. Where a testator refers expressly to a paper already written, and de- 
scribes it sufficiently, it is as if incorporated in the will. 2 Ves. 228. 

6. Unattested paper, clearly referred to in a devise of real estate, con- 
sidered part of the will, if made previously ; not, if subsequent. 1 Ves. & 
Beam. 44*5. 

7. Legacies out of real estate, given by an unattested paper, cannot stand, 
unless that paper is clearly referred to by a will duly executed, so as to be 
incorporated with it : in this instance, there being no such clear reference 
upon the contents of the instrument, the legacies failed ; the circumstance, 
that a paper was found inclosed in the same cover with the will, indorsed as 
his will, not being sufficient. Smart v. Prujean, 6 Ves. 560. 

8. Erroneous reason given for not devising, cannot be taken as amounting 
to a devise. Sandford v. Chichester, 1 Mer. 652. 

9. Under a devise by a married man, having no legitimate children, ** to 
the children which I may have by A., and living at ray decease,” natural 
children, who had acquired the reputation of being his children by her be- 
fore the date of the will, entitled as upon the whole will intended and suf- 
ficiently described ; rejecting as a description of the devisees, passages in a 
written book, unattested, of which probate was admitted, under a reference 
in the will to “ the observations and directions which I shall leave in a 
written book.” W’ilkinson v. Adam, 1 Ves. & Beam. 422. 

3. Of a codicil. 

1. Codicil to be taken as pan of the w ill. 3 Ves. 110. 

2. Codicil by its nature refers to a former will, and becomes part of it. 
1 Ves. 497. 

3. Codicil considered as part of the will ; and intent drawn from the whole. 
1 Ves. 407. 

4. All codicils are part of the will. Therefore a codicil merely for a par- 
ticular purpose, as to change an executor, and confirming the will in all 
other respects, does not revive a part of the will revoked by a former codicil - 
Crosbie v. Macdonald, 4 Ves. 610. 

4. Of the union of a devise with another instrument 

1. A deed and a will cannot unite. 2 Ves. 235. 

2. Will not construed by reference to a settlement ; the provisions differ- 
ing in some respect, though a substitution was intended. Hixon v. Oliver, 
13 Ves. 108. 

5. Devises are void against creditors. 

1. Devise of an estate for payment of debts, takes it out of the statute of 
fraudulent devises, and being to pay out of rents and profits, no sale of 
mortgage can be made. Lingard v. Derby, 1 B. C. C. 311. (See the note.) 

2. If a devise for payment of debts does not provide for it in a practicable 

manner, 
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manner, it does not take the case out of the statute of fraudulent devises. 
Hughes V. Doulben, 2 B. C. C. 614. ; 2 Cox, 170. 

3. A direction in a will to pay simple contract creditors before specialty 
ones, is not void ; it being within the exception in the statute of fraudulent 
devises. Millar v. Horton, Cooper, 45. 

6. Devises of land are specific. 

1. Every devise of land must of necessity be specific, whether in parti- 
cular or general terms ; otherwise as to personal property. 7 Ves. 147. 

2. Every devise of real estate, whether in general terms or not, is in 
nature of a specific devise ; otherwise as to personal estate. 8 Ves. 305. 

3. Every devise, whether particular or general, is specific ; as the devisor 
must have the land at the date of the will, and continue to have it until his 
death. 10 Ves. 605. 

4. Devise of real estate, though in form residuary, is specific. 1 Ves. & 
Beam. 175. 

7. Whether the subjects of equitable jurisdiction. 

A court of equity has no jurisdiction to declare what is, or is not, a man s 
last will. 13 Ves. 297. 

8. Analogy between devises in Scotland, and devises of copyhold in 

England. 

Analogy between a devise in Scotland, and a devise of copyhold in 
England. The will operates as a declaration of the use of a previous sur- 
render in the latter case, and of a previous conveyance, according to the 
proper feudal form, in the former. 2 Ves. & Beam. 133. 

II. Mgo map i»ct>t0E, anil to tofiom J anii of tfit tisFjtsi anb 
obUgationo of btbibto. 

1. Idiots and persons of non-sane memory. 

Although a man have a mind of sufficient soundness andi discretion to 
regulate his aft’airs in general, yet if such a dominion or influence he ob- 
tained over him as to prevent his exercising such discretion in the making 
his will, he cannot be considered as having such a disposing mind as will give 
efiect to his will. Mountain v. Bennct, 1 Cox, 354. 

2. Analogy between a devisee and a legatee. 

Devisee not to be more favoured than a particular legatee. 10 Ves. 608. 

3. Presumption as to the character in which a devisee, likewise a 

mortgagee, entered. 

Entry of the devisee, having also a mortgage, presumed to be as devisee, 
if no trace appears of any of the steps usually taken by a mortgagee to get 
into possession. 18 Ves. jun. 393. 

4. Preference between the devisee and remainder-man, where the de- 

visor has a fee at law and fee-tail in equity. 

A man has an estate in fee at law, and an estate in tail in equity, and 
devises the lands by his will. Quarre, whether the court will assist the re- 
mainder-man in equity against the devisee. Bland v. Bland, 2 Cox, 349. 

5. Equity of the devisee of a contract of purchase to an application of 

the personal estate. 

Devisee claiming the benefit of a contract for the purchase of an estate, 
directed to go to the uses of the will, the title proving defective, has no 
claim upon the personal estate, either to have Uic purchase-money, or 
another estate purchased, or the purchase completed, notwithstanding the 
defect. Broome V, Monck, 10 Ves. 597. 


6. Devisees' 



Api>KNDiX.] Of dennscs oj copyhold. 397 

H, Devisees’ right to make claimants paramount the will, parties to a 

bill to establish it. 

Devisees filing a bill to establish a will, and carry the trusts into execu- 
tion, have no right to call upon persons who claim paramount the will, to 
litigate such claims with them. Devonshcr v. Newenhain, 2 Sch. Lef. 199. 

III. aaifiat map he behieeb. 

1. Contingent and executory estates, and possibilities. 

1. Contingent and executory estates, and possibilities, accompanied with 
nn interest, are devisable. Moor v. Hawkins, 2 Eden, 342. 

2. Contingent interest devisable, &c. 7 Ves. 300. 

3. A possibility is devisable. 1 Ves. 254. 

4. Possibility, a present interest; and capable of devise. 17 Ves. 182. 

2. Equitable interests. 
x\ny equitable interest is devisable. 1 Ves. 254. 

3. Equitable liens. 

An equitable lien is an equitable obligation to do according to conscience; 
and a devise of it good in equity. 1 Ves. 255. 

4. The devisor must be seised or entitled. 

1. Testator cannot by any words devise lands, either under the statute or 
fit common law, which he had not at the time of making the will. 1 Ves. 
255. 

2. Devisor must have the estate devised both at the date of his will and at 
his death. <3 Ves. 233. 

3. Distinction as to real and personal estate. Every gift of land, even a 
general residuary devise, is specific ; and that only, to which the party is 
entitled at the time, can pass ; in the case of personal property, what he 
lias at his death will pass ; and if tlie description is specitic, it may operate 
as a direction to purchase. 7 Ves. 399. 

4. The rule, that after-purchased lands do not pass by a devise, does not 
arise from the word having” in the statute of wills, but from the diffe- 
rence between the Roman testament or wills of personal estate, and a devise 
by the law^ of England ; which is an appointment of tlie person to take the 
specific estate in nature of a conveyance, though fluctuating till death. 

2 Ves. 427. 

5. Leases renewed after making the will, do not ptiss under it. Attorney- 
general v. Dowming, 1 Dick. 417, 418. 

6. Leasehold estate held of a college devised, after the wull the lease is 
renewed, the renewed lease does not pass. Hone v. Medcraft, 1 B. C. C. 
2C1. 

7. A renewed lease does not pass by a previous will, bequeathing the lease 
or the premises held on lease. 1 1 Ves. 387. 

8. An estate contracted for w'ill pass by a subsequent devise of all lands, 
the devisor being equitable owner under the contract. 9 Ves. 510. 

9. By a contract for a. purchase, if tlie vendor has a good title, in equity 
it is the real estate of the purchaser, and wull pass by his will, or descend ; 
and the devisee or heir may call for application of the personal estate in pay- 
ment. 10 Ves. 613. 

IV. iDf 6Cl)i«3iC!5 of copiifiolll. 

What may be devised. 

1. A. purchased a copyhold estate, which w^as surrendered to him out of 
court, but he died before lie was admitted. Quare, whether it passed by the 
will. Ardsoife v. Bennet, Dick, 463* 

2. Copyhold 



398 


DEVISE OF REAL PROPERTY. 


[Chancery 


2. Copyhold estates, purchased and surrendered to uses declared or to 
be declared by will concerning the same, passed according to a will pre- 
vious to the purchase, devising all copyholds generally, and therefore con- 
taining a description applicable to them. Attorney-general v. Vigor, 8 Ves. 
256. 

V. £)ft&eSDlcmiumjs mm&avp to a 

1. The rules in this particular are the same in equity as at law. 

The construction of the execution of a will, the same in equity as at law. 
1 Ves. 16. 

2. Sealing not necessary. 

Sealing not necessary to the execution of a devise, under the statute of 
frauds ; not sufficient without signing. 17 Ves. 459. 

3. Signing by the testator. 

1. A. B. do make this my wdll,” equivalent to signature; and, if ac- 
knowledged before three witnesses, a good execution within the statute of 
frauds. 18 Ves. 183. 

2. A declaration by the testator, in the attestation part of his will, that 
lands should go to a certain person, not a sufficient devise of them uruler the 
statute of frauds, not being signed bv the testator, or by any person by his 
direction. Blennerhassett v. Day, 2 B.& B. 104. 

4. Attestation by three witnesses. 

1. Attestation of a devise by a mark, good within the statute of frauds* 
Harrison v. Harrison, 8 Ves. 185. ; Addy v. Grix, 8 Ves. 504. 

2. Attestation of a devise by a mark, good within the statute of frauds. 
17 Ves. jun. 459. 

3. A will not signed bv the testator in the presence of witnesses, hut ac- 
knowledged by him to the witnesses to be his signing, held to be sufficient 
within the statute of frauds. Grayson v. Wilkinson, Dick. 158. 

4. A will established as to lands acknowledged only by the testator in the 
presence of three witnesses, and held also to revoke a former will of lands. 
Ellis V. Smith, Dick. 225. 

5. Will subscribed by three witnesses before whom testator declared it to 
be his will, but did not sign it. Such declaration is equivalent to signing it 
before them ; and such will is good within the fifth section of the statute of 
frauds, and is also a good will of revocation, within the sixth. Ellis v. Smith, 
1 Ves. 11. 

6. Acknowledgment by devisor of his hand-wTiting, to one of the wit- 
nesses, who did not see him execute, good. Addy v, Grix, 8 Ves. 504. 

7. Witnesses may attest separately : in that case, if testator acknowledges 
before each, or signs before one, and acknowledges before the rest, it is 
good ; bad, if he signs it before each, because three different executions, 
and no one good within the statute. 1 Ves. 16. 

8. A will held to be well attested, though one of the subscribing witnesses 
was executor in trust under the will. Phipps v. Pitcher, 1 Mad. 144. 

. Whether the attestation of the vice-consul abroad, apparently in his 
public character, can be considered as the signature of a subscribing wit- 
ness, within the statute of frauds, to a will devising real estate, quecre, 
Clark V. Turton, 11 Ves. 240. 

5. The witnesses must attest in the presence of the testator. 

A will being attested by the witnesses, where the testatrix could see them 
through the windows of her carriage, and of the attorney’s office, is a good 
attestatian in her presence, Casson v. Dade, 1 B. C. C. 99. Dick. 586. 

6. Wills charging lands are within the statute. 

Vide 6 Ves. 560. 


7. Wills 
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7. Wills of rents are within the statute. 

A rent is a tenement, and therefore cannot pass by will without three 
witnesses, if out of freehold ; the word “ tenement*' being in the statute of 
frauds. 2 Ves. 232. 

8. Wills of the produce of the sale of lands are w ithin the statute. 

Legacies by an unattcstcd paper included under a charge of legacies on a 
real estate, by a will duly attested ; but the produce of the sale of a real 
estate, cannot be directly disposed of by an unattested paper. 1 Ves. & 
Beam. 446. 

9. Subsequent wills or codicils giving legacies, are not within the 

statute. 

1. Where real estate is charged with legacies generally, by will duly 
attested, legacies may be revoked or charged by an unattested instrument. 

2 Ves. 665. 

2. The construction of the will being, that the real estate was well 
charged in aid of the personal with legacies, even supposing the charge not 
general, so as to include future legacies, a legacy may be revoked and given 
to another person by an unattested codicil. Attorney-general v. Ward, 

3 Ves. 327. 

3. Devise and bequest of all the testator's real and personal estate in 
Grenada, to pay all such annuities, legacies or bequests, as he should give 
or bequeath to be paid out of, or charged upon, his real or personal estate 
in Grenada, by his will or any codicil, whether witnessed or not. A charge 
by an unattested codicil is void; this being, not a charge by the will, of 
legacies, but a reservation, by a wdll executed according to the statute, of a 
power to charge by an unattested paper. As to the objection, that the real 
estate was not charged as a subsidiary fund to the general personal estate, 
queer e. Rose v. Cunynghamc, 12 Ves. 29. 

10. Wills of copyholds are not within the statute. 

1. Copyhold surrendered, will pass by a deed not attested according to 
the statute of frauds. Habergham v. Vincent, 4B. C. C. 353. 

2. Trust of a copyhold will pass by a will not attested according to the 
statute of frauds. Tuffnel v. Page, Dick. 76. 

1 1 . Operation of a will defective in the necessary ceremonial. 

A will not executed according to the statute of frauds, has no operation ; 
not even to raise an election against a person taking a benefit in the personal 
estate. 7 Ves. 372. 

12. With respect to lands abroad. 

Real estate in Bernmda passes by a will, not duly executed, to pass real 
estate according to the statute. Sheddon v. Goodrich, 8 Ves. 481. 

VI. £>f tfje rtiJOtat,ioit of iJCbisSfSJ. 

1 . Antecedent to the statute of frauds. 

1. The rule of the civil law required the same solemnity to annul an in- 
strument, that w^as necessary to its completion : relaxed by Justinian in 
certain cases as to the revocation of a will. The rule never adopted in its 
full extent in this country. Parol revocation of a will good before the 
statute of frauds. Parol revocation of agreements. Different solemnities by 
that statute for the framing and the revocation of wills. 7 Ves. 376, 377- 

2. Parol revocation of wdll before the statute of frauds. Ibid. 371. 

3. Previously to the statute of frauds, and that as to guardianship, any 
declaration, from which an intention to revoke could be collected, was suffi- 
cient. 7 Ves. 371. 

2. Analogy 
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2. Analogy between the rules at law and in equity. 

1. The rules, as to revocations of wills, are the same in law and equity. 
Brydges v. the Duchess of Chandos, 2 Ves. 417. 

2. Equity never controls the law upon revocation, except where the be- 
neficial interest, being distinct from the legal estate, is devised, and the 
devisor afterwards takes the legal estate without any new modification or 
alteration : 2dly, where having the complete legal and beneficial estate at 
the date of the will he devests himself of the legal estate ; but remains owner 
of the equitable interest; as in the case of a mortgage or conveyance for 
payment of debts. 6 Ves. 223. 

3. No instance of a revocation of a will at law being held not a revocation 
in equity, where the partial, particular purpose was not for charges, or in- 
cumbrances, or to pay debts. 8 Ves. 126. 

4. Any alteration of tlie estate, or a new estate taken, is at law a revo- 
cation, whether for a partial or general purpose; to which a court of law 
cannot advert ; neitlier ought they to take any notice of articles or cove- 
nants, charging the estate in equity ; but only to say upon the will and the 
subsequent deed, whether the old estate is changed, and a new estate ac- 
quired. 6 Ves. 222. 

5. The question in a court of law as to the revocation of a will, is only, 
whether the legal devise is revoked by the deed. All other questions as to 
the partial purpose, &c. are merely equitable questions. The case of a par- 
tition is anomalous. Ibid. 219. 

6. The rules as to revocation applied to legal estates, are in equity applied 
to equitable estates. Mortgage in fee is a total revocation at law, but in 
equity only pro tanto. 2 Ves. 598. 

3. A subsequent will revoking or inconsistent with a former one. 

1. Rule of the civil law; tunc prius tesiamcnlum ruinpiiur^ cum postcrius 
perfectum esi*' 7 Ves. 380. 

2. A perfect and complete will, inconsistent with the former, is a revoca- 
tion, though the devisee may never derive benefit from it ; otherwise, if de- 
fectively executed and incapable as a will. Ibid. 379. 

3. Construction of several testamentary papers, that some revoked otiicrs ; 
probate having been granted of all. Beauchamp v. the Earl of Hardwicke, 

5 Ves. 280. 

4. An express revocation, subservient to another purpose, for which it is 

incompetent. 

1. An express revocation, if only vsubservient to another purpose, for 
which it is incompetent, shall not revoke. 7 Ves. 379. 

2. Disposition by will, so as to have legal cft’ect, and afterw ards another, 
by which the former would be revoked, but the other substituted ; and it is 
evident, the testator did not intend revocation for any other purpose than to 
give it effect ; if the second instrument cannot have the effect of disposition, 
it shall not be a revocation. Ibid. 372. 

5. A codicil. 

1. Codicil reciting a specific and limited purpose, revokes the whole de- 
vise, declaring the trusts again, with the proposed alteration, and confirms 
the will in every particular, not thereby altered or revoked. 7'he omission 
of one trust, though probably against the intention, cannot be supplied. 
Holder v. Howell, 8 Ves. 97» 

2. Two inconsistent wills ; a codicil referring to the first by date as the 
last will cancels the intermediate will ; and evidence of mistake cannot be 
admitted. ^*4 Ves. 616. 

3. Testator devised all his real estate to his sister for life; remainder to her 
children as she should appoint ; for want of appointment, to all her children 

and 
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and their heirs as tenants in common. His sister having two daughters, by 
a codicil, declared to be a codicil to his will not then at hand, he gave one 
of them an annuity ; and directing his annuities to be paid out of his three 
per cent, stock, he charged them on his real estate in case of a deficiency ; 
and directing the residue of his personal estate to be invested in freehold 
lands and hereditaments, he recommended to his sister to settle and convey, 
or join with her husband in settling and conveying all his estates and pro- 
perty, which she might derive from him after his decease, to the use of her 
two daughters for life, in such parts, shares, and proportions, as she should 
approve, with remainder to their respective issue, and cross remainders, and 
the usual powers and clauses in strict settlement. The testator’s sister died 
in his life ; and her two daughters were his co-heiresses. Some real estates 
were purchased between the executions of the will and codicil. As to the 
real estate the will is not revoked, but is re-published by the codicil ; and 
the two nieces are entitled to all the real estates, and to those directed to be 
purchased as tenants in common in fee. Meggison v. Moore, 2 Ves. 630. 

4. A will devising estates for life, without impeachment of waste, is not 
revoked by a codicil, directing the trustees to let, until tenant for life mar- 
ried; such leases under restrictions, one of which was, that the leases 
should not be unimpeachable of waste. Lushington v. Boldero, Cooper, 216. 

6. Of the solemnities necessary to revoke a devise of land. 

Devise of real estates to be sold, and the produce applied in the same 
manner as the residue of the personal estate. Codicil, not executed so as to 
pass real estates, revoking the bequest of the residue, does not affect the 
will as to the real. Gallini v. Noble, 3 Mer. 691. 

7. Cancelling. 

Cancellation of a codicil efi'ectual, notwithstanding an interlineation to 
the same effect left standing in the will. Utterson v. Utterson, 3 Ves. & 
ikani. 122. 

8. Cancelling one part revokes the other. 

Presumption, that the cancellation of one duplicate of a will cancels the 
other, though both are in the testator’s possession, and the cancelled instru- 
ment had been altered. In the two latter cases the presumption weaker. 
13 Ves. 310. 

9. Marriage, and birth of a child. 

1. Marriage, and the birth of a child is a revocation. Christopher v. 
Christopher, Dick. 445. 

2. A subsequent marriage and the birth of a child revoke a will. Queere^ 
as to the propriety of admitting evidence against the presumption. 4 Ves. 848. 

3. Even a devise of land may be revoked by implication, from a total 
change in the situation of the family, as, the devisor having no children at the 
date of the will, by his marriage and the birth of an heir ; upon an implied 
condition that the will should not operate in that event. 1 Ves. & Beam. 397. 

4. Testator a widower, having a son and two daughters, by will gave all 
his real and personal estate in trust, subject to debts, for those children, and 
in case of their deaths, over. Marriage and the birth of a daughter, lield a 
revocation of the will in the ecclesiastical court (against a former decision), 
not a revocation of the devise of the real estate. Sheeth v. York, 1 Ves. Sc 
Beam. 390. 

5. Marriage alone not a revocation of a will : as w'ith the birth of a child 
it is. 1 Ves. & Beam. 465. Exception, where the will provides for children. 
Ibid. 

6. Whether a will was revoked by marriage and the birth of a child un:lcr 
particular circumstances, quwre. 5 Ves. 663. 

7. A second marriage and the birth of children, the wife and children 

VoL. VIII. D d provided 
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provided for by settlement, and there being children by the former mar- 
riage, a case of exception from the rule, that marriage and the birth of a 
child revoke a will. Ex parte the Earl of Ilchester, 7 Ves. 348. 

8. Whether bv the birth of more children subsequent to the date of the 
will, and, after the death of the testator’s wife, his second marriage, but no 
children by that, the will is revoked, quf^re. Gibbons v. Gaunt, 4 Ves. 840. 

10. Marriage with, and a settlement on, the devisee. 

Marriage with, and a settlement on, the devisee, is a revocation of the 
devise. Ibid. 1 B. C. C. 61. n. 

11. A woman’s will revoked by marriage. 

Marriage is a revocation of the will of a woman, though made immediately 
before the marriage, in execution of a power reserved by articles by which 
she was enabled to dispose of her property by will after marriaae. Hods- 
den v.Lloyd,2B.C.C.534. * * ^ 

12. Alteration of the estate. 

1. Distinction between intention and alteration of estate, as the ground of 
revocation of a will. 2 V. & B. 386. 

2. Devise of fee-farm rents revoked in equity as well as at law by a sub- 
sequent conveyance to a trustee, operating an alteration of the estate beyond 
the mere purpose of securing a mortgage; but on account of the laches of* 
the plaintiffs, the heirs at law, the master of the rolls would not assist them 
further by retaining the bill, with liberty to bring such action or suit as they 
may be advised ; to give an opportunity of taking the opinion of a court of 
law upon the question, whether there is a revocation at law, or whether a 
court of law will presume re-publication from the long possession, leaving 
open the question, whether the plaintiffs are entitled to any account, or how 
far back. Harmood v. Oglancler, 6 Ves. 199. 

3. Upon an appeal from the decree at the rolls, the lord chancellor was 
of opinion that the devise was revoked in equity as well as at law ; and that 
the fee^farm rents, by the effect of the revocation descending to the heir, 
were not applicable to the debts before the other real estates devised, with 
the exception of a part, upon a special trust for that purpose by sale ; but, 
that the decree deciding that the parties ought to go to law, ought to have 
directed the specific proceeding. The title, however, not appearing cor- 
rectly upon the pleadings, inquiries were directed. Harmood v. Oirlander, 
8 Ves. 106. 

4. A. devised all his estates, whether freehold or leasehold at M.,0., and 
I., to his widow for life, remainder to his nephew, paying 2,000/. to the 
appointee of the widow, and made her executrix and residuary legatee ; the 
estates in question were held under church leases, which the testator re- 
newed after making the will ; the widow, by her will, reciting the devise and 
the power of appointment, “ in pursuance of the said power” appointed to 
the plaintiffs, and devised the estates “ so given her by her said husband’s 
will, and all her legal estate and interest therein” to trustees for the nephew, 
upon his paying the said charge according to the true intent and meaning 
ef her said late husband s will, but not before or otherwise.” — Supposing 
the renewal of the leases to have been a legal revocation of the devise by 
the husband, the executrix shall not be understood to have acted through 
ignorance of her right to the whole, but to have designedly given effect to 
the real intention of the husband. Penrice v. Garnons^ 3 Anst. 821. 
Whetlier the renewal of the church leases, revoked the devise of the lius- 
band, queerer Ibid. 

1 3. Alienation to a stranger. 

Revocation of a devise by an exchange, though the land after the death 
of the devisor was restored to his heir, under an arrangement in consequence 
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of a defect discovered in the title of the other party to the exchange. At- 
torney-general V. Vigor, 8 Ves/256, 

14. Contract for sale. 

1. Question whether a contract by testator after his will, for sale of an 
estate thereby devised, is a revocation of the will as to that devise and 
descends to heirs ; or whether the contract is to be performed, and the pur- 
chase money considered as personal estate. Held to be part of the personal 
estate. Mayer v. Gowland, Dick. 563. 

2. Sale of the devised estate, by the testator, is a revocation of the will. 
Arnald v. Arnald, 1 B. C. C. 401. 

3. Articles to sell a devised estate are a revocation in equity, but not at 
law. 2 Ves. 601. 

4. Devise revoked by a contract for sale. 5 Ves. 654. 

5. A binding and valid contract for the sale of lands devised, is in equity 

much a revocation as a conveyance would be at law. Ibid. 19 Ves. 178. 

6. llevocation by a contract to sell a devised estate. 2 V. & B. 387- 

7. Distinction where partition was the sole object. Ibid. 386. 

8. Revocation of devise, ^ by a contract for sale, though rescinded after 
the devisor's death. Bennett v. Lord Tankerville, 19 Ves. 170. 

9. The effect of revocation in equity produced bj^ an agreement for par- 
tition, in such a manner as to deprive the testatrix in equity of any interest 
in the estate devised ; and the devisee disappointed has no right to compen- 
sation irorri the lieir. The agreement good to this effect, though it cannot 
be precisely executed ; admitting compensation, whether, if abandoned, the 
will is set up again, guccre. Knollys v. Alcock, 7 Ves. 558. 

15. An intended alienation. 

1. Ground of the cases of feoffment without livery, and bargain and sale 
without enrolment asf to the revocation of a will. 7 Ves. 378. 

2. An act inconsistent with the will, though by some accident, inde- 
pendent of the will, it fails of effect, is a revocation ; as a covenant to make 
a feoffment and letter of attorney to make livery; but no livery made. 
Ibid. 370. 

3. Revocation of a will by a conveyance never completed. 3 Ves. 653. 

4. A will may be revoked by an instrument ; not attested as would be 
required to give it effect. Any disposition, that would by the instrument 
have completely put an end to that will, shall have that effect, though the 
instrument becomes ineffectual by any accident or circumstance dehors the 
will. 7 Ves. 374. 

5. Where the act is valid for the whole purpose, but by disability of the 
person to take, or some matter dehors or subsequent to the will, it is ineffec- 
tual, it is a revocation. Ibid. 373- 

16. Alienation to the use of the testator. 

1. If testator makes a feoffment after the will to the use of himself in fee, 
or suffers a recovery, it is a revocation. 3 ^^es. 664. 

2. Revocation by feoffment to such uses as the devisor shall appoint, with 
remainder to himself in fee. 2 V. & B. 386. 

3. Feme covert, under a power, makes a will, afterwards being discovert, 
she takes a conveyance from the trustees to her own use : this is a revo- 
cation. Lawrence v. Wallis, 2 B. C. C. 319. 

17. Alienation to strengthen the devise. 

A recovery after a will, though expressly with a view to confirm it, held 
by the judges to be a revocation. Darley v. Darley, Dick, 397. 

D d 2 
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18. Fine and recavery. 

1. A recovery after a will, though no intention to revoke, is a revocation. 
2Ves. 430. 

2. Recovery by tenant in tail with reversion in fee, is a revocation at 
law ; so in equity, if an equitable estate. Ibid. 599. 

3. Fine for the ^mere purpose of a partition is no xe vocation even at law. 
Ibid. 600. 

19. Any conveyance inconsistent with the devise. 

1. Articles to settle estates of the husband, subject to certain uses and 
trusts, on' the first and other sons in tail male; remainder to the husband in 
fee ; the husband confirming the articles, devised the same estate in case he 
should die without issue male, or in failure of issue male in the life of his 
wife ; and by a subsequent settlement in performance of the articles, con- 
veyed to trustees and their heirs (after certain uses and trusts) to the use of 
the first and other sons in tail male; remainder to himself in fee ; the whole 
fee being conveyed, and some of the purposes being inconsistent with the 
will and the articles, the will is revoked as to the settled estates. Brydges v. 
the Duchess of Chandos, 2 Vcs. 417* 

2. Devise by tenant in fee, in case he should die without leaving any 
issue living at his decease, and subject to such jointure or jointures as he 
miglit make upon the woman he might marry ; by lease and release previous 
to the marriage of the devisor, the devised estates were conveyed to trus- 
tees And their heirs as to part, subject to certain trusts to the use of 
the devisor and his heirs till the marriage; and afterwards, subject to other 
trusts to the use of him for life ; remainder to trustees to preserve, tSre. ; 
remainder subject to farther trusts, to the use of the first and other sons of 
the marriage in tail male ; remainder to the devisor in fee ; and as to the 
other part, to the use of the devisor till the marriage; and afterwards sub- 
ject to a jointure to the intended wife, to the use of the devisor in fee ; by 
an article executed previously to the will in contemplation of the said mar- 
riage, provisions were made as the basis of a settlement of the same nature, 
but in certain respects different from that which was executed ; the will is 
revoked as to the whole estate, botli in law and equity ; a settlement having 
been made previously to the marriage, the articles were laid out of the case, 
and parol evidence of an intention not to revoke was rejected. Cave v. 
Helford, 3 Ves. 650. 

3. Devise revoked by a conveyance to trustees and their heirs, to secure 
a jointure, and subject to a term for that purpose to the devisor, and his 
heirs, with a covenant to surrender copyhold estates to the same uses 
Vawser v. Jeffrey, 16 Ves. 519. 

4. Devise of the equitable fee, under a contract to purchase, revoked by 
the conveyance to a trustee and his heirs, to such uses as the devisor should 
appoint by deed, with two witnesses, or will ; with remainder to him for life 
to the trustee for the life of the devisor to bar dower, and to the devisor in 
fee. Rawlins v. Burgis, 2 Ves. & Beam. 382. 

5. Testator devises real and personal estate to certain uses, and after- 
wards by deed conveys it to the same uses until marriage, and then to new 
uses ; providing for his intended wife, and the issue of the marriage. After 
the deed, and before marriage by codicil attested by .three witnesses, and 
directed to be annexed to his will, he imposes a forfeiture in case of liis 
wife being disturbed ; and after the codicil marries. Held, that the settle- 
ment revokes the will, which is re^published by the codicil ; that the new 
uses springing on the marriage do not revoke the codicil, nor the marriage, 
as being contemplated by the will. Jackson v. Hurlock, 2 Eden, 263 ; 
Amb. 48f . 


20. Parol 
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20; Parol evidence not adinissiblt*. 

Vide 3 Ves. 650. ; 4 Vfcs. 616. 

21. Alienation for a particular purpose, 

1. Wherever the whole legal estate is conveyed, whether for a partial or 
general purpose, with Uie single exception of the case of partition, a court 
of law has notliing to do with fclie purpose ; but to see whether the interest 
remains the same in tlie devisor as at the date of the will ; if not, whether 
the purpose is partial or general, by way of charge, or not, it is a revoca- 
tion at Jaw. 6 Ves. 216. 

2. A grant of an advowson, and a deed declaring the trust though for a 
particular purpose, held to be a revocation of the will as to the advowson^ 
Sparrow v. Hardcastle, Dick. 256. 

3. Conveyance in fee for payment of debts is no revocation. 2 Ves. 600. 

4. Devise not revoked in equity by a mortgage in fee for payment of 
debts ; though after the debts are paid the devisor takes a conveyance to. 
him and his heirs. 6 Ves. 221. 

22. A conveyance obtained by fraud. 

A deed, though obtained by fraud, is nevertheless a revocation of a 
prior will. (But this decree was afterwards reversed.) Hawes v. Wyatt, 
2 Cox, 263. ; 3 B. C. C. 156. 

23. Alteration of the quality of the estate. 

1. Where a devised estate is differently modified, there is a revocation ; 
otherwise, where a testator remains. with the same estate and interest, and 
subject to the same means of disposition, though changed as to the legal or 
equitable quality. 2 Ves. 599. 

2. Mortgage to the devisee after nuiking the will, no revocation of it. 
Peach V. Phillips, Dick. 538. 

3. A devise is not revoked by a mortgage in fee to the devisee. Baxter 
V. Dyer, 5 Ves. 656. 

4. By marriage articles, the husband covenanted to convey to the use of 
himself for life ; remainder in trust to secure an annuity to his wife for life in 
bar of dower ; remainder to trustees for years to raise portions ; remainder to- 
the sons and daughters successively in tail ; remainder to his own right heirs ; 
afterwards he devised upon condition that he should leave no issue ; and after 
the will he, in pursuance of the articles, conveyed to trustees and their 
heirs to the uses and trusts of the articles ; the will is not revoked, Williams 
V. Owens, 2 Ves. 595. 

24. Acquisition of the legal estate. 

1. Legal estate taken after a devise of the equitable estate ; that is no re- 
vocation. 2 Ves. 429. 

2. Devise not revoked by merely * taking the legal estate. 2 Ves. & 
Beam. 385. 

3. In cases of contracts for land before, but executed after making a will 
of land, the subseciuent execution is not a revocation ; the legal interest 
coming in cssc afterwards, would not pass by the will at law, but in equity is 
bound by the prior devise of the equitable interest... 1 Ves. 255. 

25. A partition. 

1. Partition is no revocation of a devise; otherwise, if the object extends 
farther, even merely to a power of appointment. 2 Ves. 429. 

2. INIcre partition, whether by compulsion or agreement, is not a revoca- 
tion of a will ; but the slightest addition, as a power of appointment prior to 
the limitation of the uses, is sufRcient. 7 Ves. 564. 

3. The ground, upon which a partition does not revoke a devise. If the 
object is to do any thing beyond mere partition, it is a revocation. 8 V^ s. 
281 . 

4. Dis- 
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4. Distinction as to the effect of a partition upon a devise. If the conve}r- 
ance goes no farther, the devise is not revoked, as it is, if he takes the di- 
vided estate, with a power of appointment. 10 Ves. 256. 

5. Ground of the distinction, as to the revocation of a devise, between a 
partition merely, and with the addition of a power of appointment. 10 Ves. 
284. 

26. A covenant. 

A covenant may be a revocation of a will. 2 Ves. 436. 

27. By bankruptcy. 

Devise of real estate not revoked by bankruptcy. Distinction in that 
respect between bankruptcy and disseisin. Charman v. Charman, 14 Ves. 
580. 

28. A devise to the heir at law. 

Deed to an heir at law void : but if executed according to the statute 
frauds, it is a good revocation of a former will. 1 Ves. 17. 

^ 29. Of partial revocations. 

1. Where the deed, clearly revoking the will at law, is only for the par- 
tial purpose of introducing a particular charge or incumbrance, and does 
not affect the interest of the testator beyond that purpose, it is only a partial 
revocation in equity ; and though after that purpose is answered, the use is 
declared for the testator and his heirs, a court of equity will hold the party 
a trustee for the devisees ; so, upon a devise of an equitable estate, and a 
subsequent conveyance of the legal estate to tlie devisor and his heirs. 
6 Ves. 219. 

2. If lands devised are conveyed for a partial purpose, as a mortgage or 
payment of debts, it is a revocation pro tanto only. 2 Ves. 417. 

3. Mortgage in fee, after a devise, a revocation pro ianio only. 17 Ves. 
134. 

4. Mortgages in fee and conveyances in fee, for payment of debts, revoke 
a will pro ianto only in equity. 3 Ves. 654. 

5. By a mortgage in fee of a devised estate, or a conveyance in fee for 
payment of debts, the will is revoked pro tanto only. Earl Temple v. the 
Duchess of Chandos, 3 Ves. 685. 

6. Lease for years or life is a revocation of a will pro tarito only. 3 Ves. 
653. 

7. Devise of real estates to trustees and their heirs, upon trust to convey 
upon certain trusts, and subject thereto, to several natural sons successively 
in strict settlement. The testator also gave tlie residue of his personal estate 
upon trust, to be laid out in land, to be settled to the same uses, A:c. A co- 
dicil revoking so much of the will, as directed the settlement of his said estate 
upon his sons, and varying the order of the limitations, was considered as 
confined to that object, operating by way of substitution only, not as a re- 
vocation of the devise ; and therefore extending to the estates to be pur- 
cljased with the personal estate. Lord Carrington v. Payne, 5 Ves. 404. 

30. Revocation of leaseholds. 

1. Renewal of leases for lives, a revocation of the will as to those leases^ 
but not of leases for years, they being personalty. Digby v. Legard, Dick- 
500. 

2. Settlement of leasehold estates not revoked by a subsequent assign- 
ment by the trustee to the settlor, entitled for life, or by the will of the 
latter ; no intention to revoke appearing, and the terms of a power erf re- 
vocation ,not being complied with. Ellison v. Ellison, 6 Ves. 656. 

31. Dissesin and remitter by entry. 

Disseisin and remitter by entry, no revocation. 8 Ves. 282. 


32. In 
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32. In the case of mutual wills. 

Mutual wills by two unmarried sisters under twenty-one ; the marriage of 
one does not revoke the will of the other. Hinckley v. Simmonds, 4 Ves. 
160. 

VII. £>f tge tt^publtcarioit of 

1. Nature and effect of. 

Estate contracted for after a general devise, will pass by a general re-pub- 
lication, and must be paid for out of the personal estate. 10 Ves. 605. 

2. Of the solemnities necessary to republish a devise of land. 

To re-publish a will, re-execution not necessary, nor a particular intent 
to re-publish ; intent to consider it as of a subsequent date, is sufficient ; 
which intent, in case of land, must, since the statute of frauds, appear in 
writing, according to the provisions of the statute. 1 Ves. 497- 

3. A codicil is a re-publication. 

1. Re-publication by a codicil, when and where not a re-publication of the 
will. Attorney-general v. Downing, Dick. 416. 

2. A codicil referring to a will operates as a re-publication. Coppin v. 
Fernyhough, 1 B. C. C. 265. n. 

3. Adding a codicil, though merely of personalty, is a re-publication of 
a will. Coppin v. Fernyhough, 2B. C. C. 291. ; S. P. Powell v. Clever, 
2B. C. C. 511. 513. 

4. A codicil, though made for the purpose of passing after-purchased 
estates, is a re-publication of a will. Coppin v. Fernyhough,' 2 B. C.C. 391. 
So, though of personalty only, it is a re-publication of a will of lands. Powel 
r. Clever, Ibid. 511. 513. 

5. Renewal of a prebendal lease is an ademption of the gi(\ ; but a codicil 
to the will, though only to pass after-purchased estate, is a re-publication of 
the will, and the renewed lease shall pass under such re-publication. Coppin 
V. Fernyhough, Ibid. 291 ; see also Powell v. Clever, Ibid. 511. 

6. Lands purchased after a general devise, pass under it ; re-publication 
being implied from a codicil concerning personalty referring to the will, di- 
rected to be taken as part of it, and attested by three witnesses. Barnes v. 
Crowe, 1 Ves. 486. ; 4 B. C. C. 2. 

7. A codicil, with three witnesses, though relating only to personal estate, 
and expressing no intention as to re-publication of the will, is a re-publication ; 
and therefore the will containing a general devise, lands purchased in the 
interval pass. Pigott v. Waller, 7 Ves. 98 ► 

8. A codicil is a re-publication of a devise revoked by marriage and a set- 
tlement. Jackson v. Uurlock, 1 B. C.C. 61. n. 

9. Testator, by his will, devises all liis freeliold and copyhold manors, &c. 
and real estate whatever, upon certain trusts, and gives to the same trustees 
the sum of 35,000/. to lay out in the purchase of lands, to be settled upon 
the same trusts ; he afterwards contracts for the purchase of several estates, 
and by a codicil specifying some of the estates which he had so contracted 
to purchase, devises them to the same trustees upon the trusts of his will, 
and directs that the purcliase money shall be taken as part of the 35,000/., 
confirming his will in all other respects ; the codicil amounts to a re-publi- 
cation of the will, so as to pass not only the estates therein specified, but 
all the estates contracted to be purchased between the dates of the will and 
codicil. Hulm v. Hey gate, 1 Mer. 285. 

10. Testator, by will, charges all his estates with payment of debts, and 
makes his son residuary legatee ; afterwards purchases copyholds which are 
duly surrendered to the use of his will, and by codicil devises those copy- 
holds to his son in fee. The codicil held a re-publication of the will, so as 

D d 4 to 



408 DEVISE OF REAL PROPERTY. [Chancery 

to subject those copyholds to the payment of debts. Rowley v. Eyton, 
IVIer. 128. 

11. Testator, by will, executed previous to the statute of 9 Geo. 2., de- 
vises his real estate, and also his personal, to be laid out in land for a cha- 
rity. By a codicil^ subsequent to the statute, not attested, he confirms the 
will. Held, that it operates as a new will, and that the bequest of the per- 
sonal estate is void. Attorney-general v. Heartwcll, 2 Eden, 234. ; Amb. 451. 

VIII. ©f fiottr 

1. Void devises. 

Trust by will for accumulation during a life, contrary to the statute 
39 & 40 Geo. 3. c. 98. is good for twenty-one years by that statute. Grif- 
fiths V. Vere, 9 Ves. 127. 

2. From uncertainty. 

1. A devise void for uncertainty. Leslie v. Duke of Devonshire, 2 B. C. C. 
187. 

2. Testamentary papers in this form ; ** 1 leave and bequeath to all my 
grandchildren, and share and share alike and “ further, I appoint T. H. 
and T. E. my trustees for all my grandchildren and nieces,” are void for un- 
certainty, and pass no interest in the real estate. Persons nominated trustees 
by an instrument which, being void, passes no trust fund, not allowed costs 
as between solicitor and client. Ex parte Mohun, Swanst. 201. 

3. Void in part. 

1. Where the general object of the devise is void, to support, upon an 
intention of personal benefit, the interest of a devisee, it must be totally 
separate from that object. Grieves v. Case, 1 Ves. 548. 

2. A will, disposing both of real and personal property, with a clause of 
attestation, but no witnesses, established as to the personal property. Cob- 
bold V. Baas, 4 Ves. 200. 

3. Con^ruction of a will, witli this residuary clause : “ all the remainders 
of my diflerent bequests” to trustees for charitable purposes ; “ and any 
thing not specified I commit to the discretion of my executors as passing 
the general residue by the former words to the charity, not by the latter to 
the executors ; who would not under those words have been trustees for the 
next of kin : the devise for the charity void as to real estate, or personal, 
connected with land, as leaseholds and mortgages, by stat. 9 Geo. 2. c. 36. 
7'he charges upon the. fund apportioned accordingly. Paice v. Archbishop 
of Canterbury, 14 Ves. 364. 

4. A testator having attempted to give to all big grandchildren, and also 
to postpone the period of vesting till twenty-five, which are two objects 
legally inconsistent, the court cannot choose between these inconsistent 
objects, so as to give eftect to the one and disappoint the other. 2 Mer. 388. 

5. Principle as to executory devise ; that going beyond the period allowed 
by law, it is void for the whole, and not good for the time allowed by law. 

9 Ves. 130. 

6. Executory devise transgressing the allowed limits is wholly void, not 
for the excess only, independently of the statute ; but secus as to executory 
devises within the scope of the statute. Leake v. Robinson, 2 Mer. 389. 

7. Trust by will for accumulation beyond the stat. 39 & 40 Geo. 3. c. 98., 
is void only for the excess. Therefore, where directed until the age of 
twenty-one of tlie legatee, not then born, it is good for twenty-one years. 
Longden v. Sinison, 12 Ves. 295. 

8. Accunaulation, exceeding the limits of the statute, 39 & 40 Geo. 3. 
c. 98., void only fur the excess. 2 Ves. & Beam. 61. 


4. The 
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4. The estate descends to the heir. 

1 . A charge on the devised estate, void by the statute of mortmain, whether 
it shall sink for the benefit of the devisee, or go to the heir. Wright v. 
Bow, 1 B.c.c.ei. 

2 . Land devised to be sold ; the produce to be applied as after-mentioned ; 
if no disposition is made, the heir shall take. 2 Ves. 447. 

3. A devise failing, the effect of a paramount title, established as to other 
premises, against the express intention, that they should go together. 
Southey v. Lord Somerville, 13 Ves. 486. 

IX. dJf tBr consstruftion of teftigess — oemral rulru. 

1 . The rules at law and in equity are the same. 

Only one general rule of construction for courts of law and equity 
applicable to all wills, however the court may condemn the object ; the in- 
tention is to be collected from the whole will, every word is to have effect 
according to the natural common impoil; ; words of art to be construed ac- 
cording to the technical sense, unless upon the whole will plainly not so 
intended. The court are bound to carry the will into effect, if consistent 
with the rules of law ; and if they can see a general intention consistent 
wdth the rules of law, but the particular mode is not, though that shall fail, 
the general intention shall take effect. 4 Ves. S29. 

2. Each case is particular. 

1. There is no certain rule in cases arising on the construction of a will ; 
they must always be construed according to the particular words, the cir- 
cumstances, or views of the testator. 1 Ball & Beatty, 460. 

2. Circumstances, from which an inference has been ordinarily raised, as 
that of the same person being constituted trustee of the real estate and exe- 
cutor, the personal estate being given as a residue, or as personal estate 
generally ; or after an enumeration of particulars, the residuary legatee 
being also devisee of the real estate, or of part for life or otherwise, &c, : 
are circumstances entitled to consideration, only in reference to the context 
of every particular will in which they occur. Bootle v. Blundell, 1 Men 194. 

3. Preference between two modes of interpretation. 

If words are capable of a two-fold construction, the rule is to adopt 
such as tends to make it good even in the case of a deed, much more of a 
w ill. 4 Ves. 312. 

4. Effect must be given to every part. 

1. Some effect must be given to every part of a will. 1 Ves. 270. 

2. The court is bound to give effect to all the will. 3 Ves. 105. 

3. Every word of a will must have a meaning imputed to it, if capable of 
it, without a violation of the general intent or any other provision in the 
will. 4 Ves. 698. 

4. Some sense to be given to every part of a will, if consistent with other 
parts ; the legal sense, if possible. 5 Ves. 818. 

5. Every word to have effect, if not inconsistent with the general inten- 
tion, which is to control ; if two parts are totally inconsistent, the latter 
prevails ; if a meaning can be collected, but it is wholly doubtful in what 
manner it is to take effect, it is void for uncertainty. Constantine v. Con- 
stantine, 6 Ves. 100. 

6. A will cannot be construed by adverting to a single clause ; every thing 
bearing on the subject, must be taken together. 1 Ball & Beatty, 466. 480. 

7. For the purpose of collecting the intention, every part of the will 
must be considered. Gittins v. Steele, Swanst. 28. 

In 
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5. In relation to grammatical construction. 

1. The intention of the testator, if clear and consistent with the rules of 
law, is to govern, without regard to the grammatical construction, or whetlier 
it deserves favour or not. 4 Ves. 311. 

Construction, to support the intentio<n upon the whole will, against the 
strict grammatical rule. 11 Ves. 148. 

6. In relation to punctuation. 

The meaning of an ambiguous will is to be collected from the words and 
the context, not from the punctuation. Sandford v. Chichester, 1 Mer. 651. 

7. In relation to rules of law. 

1. In the construction of a will, it is to be presumed, that the testator was 
acquainted witli the rules of law. Langham v. Sandford, 2 Mer. 2^. 

^ 2. Primd Jacie words must be understood in their legal sense, unless by the 
context or express words plainly appearing, intended otherwise. 5 Ves. 401 . 

3. Words used by a testator shall be interpreted according to their legal 
effect and operation, unless it clearly appears that he intended to use them 
in a different sense. Winslow v. Tighe, 2 B. & B. 204. 

8. In relation to the usual acceptation of words. 

Rule of construction, upon the effect of general words in a will, as apply- 
ing to rents and profits undisposed of, reversions, &c. to consider as in- 
tended what falls within the usual sense; unless declaration plain to the 
contrary. 15 Ves. 406. 

9. In relation to terms of art. 

Vide 4 Ves. 329. 

10. In relation to the qualification of general words. 

1. Slight circumstances are sufiicent to qualify and restrain general words 
in a will, 4 Ves. 325. 

2. General words controlled, in order to make the whole will consistent. 
Whitmore v, Trelawny, 6 Yes. 129. 

3. Devise by very general and extensive words, restrained upon the ap- 
parent intention. Green v. Stephens, 12 Ves. 419. 

11. Force of superfluous words. 

Intent may be argued from, though the words, by which it appears, were 
unnecessary. 1 Ves. 444. 

12. In relation to rejecting words. 

To authorise the rejection of words in a will, there must be an absolute 
impossibility of construing the will, those words being retained. The mere 
improbability that a testator could have meant what he has expressed, 
neither amounts to a cause for rejection, nor renders the devise void for un- 
certainty. Chambers v. Brailsford, 2 Mer. 25. 

13. Whether expressions shall be taken imperatively, or by way of 

recital. 

Testator having a right to order a thing to be done, expressing in his will 
that it is to he done, must be taken as speaking imperatively, and not merely 
by way of recital. 1 Mer. 651. 

14. In relation to implication. 

1. Implication in a will cannot prevail, unless necessary. Upton v. Lord 
Ferrers, 5 Ves. 801. 

2. Necessary implication imports, not natural necessity, but so strong 
probability, that an intention to the contrary cannot be supposed. I Ves. & 
Beam. 466* 


3. Rule 
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3. Rule of construction not to make any inkindment contrary to the plain 
and usual sense of the words, unless frorn other parts of the will, plainly 
appearing not intended to have that extensive operation. 7 Ves. 368. 

15, In relation to inferring an intention beyond the expression. 

In some cases, as for creditors, an intention will be inferred from the pur- 
pose, beyond what is expressed. 4 Ves. 311. 

16. In relation to inference and argument against a positive bequest. 

1. The effect of a positive bequest not to be controlled by inference and 
argument from other parts of the will. 8 Ves, 42. 

2. An express immediate disposition in a will not controlled by subsequent 
inference. 1 Ves. 269. 

17. In relation to matter dehors the will. 

1. Will not to be construed by something dehorsy as by the state of 
the property, where no latent ambiguity. Attorney-general v. Grote, 
3Mer. 316. 

2. The amount of the personal estate is not a circumstance to be inquired 
into, so as to furnish a ground for construction. 1 Mer. 194. 

3. It is competent to the court to go out of the will, to ascertain the state 
of the testator’s family, and his knowledge of it, with respect to the dispo- 
sition made. 1 B. & B. 481. 

4. The state of the testator’s property cannot be resorted to, as a criterion 
to explain the will. 1 B. & B. 543. 

18. No averment allowed to explain wills. 

1. The situation of a testator and his family taken into consideration, in 
questions relative to the validity of a devise. Lytton v. Lytton, 4 B. C. C. 441 . 

2. The acts and declarations of a testator at the time of his will, are ad- 
missible to shew what he meant by a particular expression. Blake v. Mar- 
nell, 2 B. A B. 48. 

3. If, on the face of the will, there is not an apparent intention to exclude 
the executor, parol evidence of such intention is not admissible. Langhorn 
v. Sanford, 2 Mer. 17. 

19. In relation to the state of the property. 

Property not to be taken as it is, but as it ought to be, at the death 
of the party from whom the representatives claim, Ashby v. Palmer, 
1 Mer. 296.. 

20. In relation to the amount of the property. 

1. The amount of the property, the piety or prudence of the disposition, 
afford no fair ground for controlling a will. 4 Ves. 340. 

2. I’hc court will not take into consideration, the amount of the property 
or the number of objects, for the purpose of construing a will, except in the 
case of a specific disposition. Sibley v. Perry, 7 Ves. 522. 

21. In relation to the fact that testator was ignorant of the force of 

his expression. 

Words, having an obvious meaning, not to be rejected upon a suspicion, 
that the testator did not know what he meant, 8 Ves, 306, 

22. In relation to die fact that the event was not contemplated by 

the testator. 

Though the testator might not have contemplated the event, that will 
not affect the construction. 7 Ves. 369. 


23. In 
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23. In relation to the fact that the testator did not foresee the con- 
sequences. 

If the meaning of a will is ascertained, reasoning from supposed cases 
will not induce the court to make a different construction ; but can only lead 
to a conclusion, that the testator did not see all the consequences ; hut the 
absurdities, improbabilities, and inconsistencies, wliich may arise out of cases 
falling within one construction or another, are attended to, with a view of 
ascertaining the meaning. 15 Ves. 103. 

24. In relation to inconvenience. 

Inconvenience attending the carrying into effect a particular disposition 
by will, not a sufficient reason for controlling its obvious construction^ 
Dcifiis V. Goldschmidt, 1 Mer. 417* 

25. In relation to the precedence of a particular disposition.. 

Vide 4 Ves. 340. 

26. In relation to inconsistency. 

1. Of two inconsistent limitations in a will, the latter prevails. 18 Ves. 

421. 

2. The particular intent, clashing witli the general intent in a will, must 
give way. 1 B. & B. 470. 

27. In relation to repugnancy. 

1. Words not to be rejected, unless repugnant to the clear intention 
manifested by other parts of the will. 3 Ves. 320. 

2. The rule of construction of wills is, that if the general intention can 
be collected, or any one particular object, expressions militating with that 
may be rejected, if plainly appearing to have been inserted by mistake, not 
otherwise ; and if two parts of the will are totally irreconcilcablc, the latter 
overrules the former. Sims v. Doughty, 5 Ves. 243. 

28. In relation to the case where the intention can be accomplished 

2)ro tanto only. 

The intention of the testator is not to be set aside, because it cannot take 
effect to the full extent, but is to work as far as it can. 4 Ves. 325. 

29. In relation to favour and disfavour. 

Favour or disfavour to the object, if the intention can be discovered, is 
not a ground for construing a will. 4 Ves. 574. 

30. Force of introductory expressions. 

Clear w’ords in the operative part of a clause, not controlled by ambiguous 
words in the introduction. 3 Ves. & Beam. 67. 

31. Force of a videlicet* 

A videlicet shall be rejected, if repugnant ; not if it can be reconciled and 
made restrictive. 3 Ves. 194. 

32. Force of the expression of a specific purpose. 

1. It is not universally true, that the expression of a purpose, for wJiicIi 
even a devise of land is made, limits the devise to the purpose expressed ; 
where, for instance, there is a devise of land for payment of debts, it does 
not necessarily follow, that there is a trust for the heir after the debts^ paid. 
There is no general rule ; but each case depends upon the circumstances. 
Where the purpose expressed, is in favour of the party, to whom the be- 
quest is masw, the presuirption for limiting the bequest, is rather stronger. 
14 Ves. 322. 

2. Express bequest, or power, not controlled by the reason assigned, 

wliich, 
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which, though it may aid the construction of doubtful, cannot warrant the 
rejection of clear words. 16 Ves. 46. 

33. Force of a residuary clause. 

Residuary clause is a mark of intention, but not sufficient ground to say 
it was absolutely the intent there should be something to satisfy it. 1 Ves. 
151. 

34. In relation to a residuary clause. 

1 . The court inclines to construe a residuary clause, so as to prevent in- 
testacy. Leake v. Robinson, 2 Mer. 386. 

2. The limitations of a particular bequest, and of the residue, may be 
incongruous ; but whatever turns out to be undisposed of, is not the less 
residue. 2 Mer. 393. 

35. Difference of construction widi reference to different individuals. 

Different construction in favour of creditors, wife, or children, and in 
other cases. 13 Ves. 176. 

36. In relation to creditors. 

Construction for creditors favoured, not doing violence to or straining the 
words. Noel v. Weston, 2 Ves. k Beam. 269. 

S7. In relation to a devise of the whole property, with a particular in- 
terest given out of it. 

Where the whole property is devised, with a particular interest given out 
of it, it operates by way of exception out of the absolute property. 4 Ves. 
408. 

38. The word “or” construed “and,” ef vice vcf*s<u 

1. “ And*’ construed “or,” to give effect to all the words. 7 Ves. 458. 

2. Limitation over upon the death of a person unmarried, and without 
issue : “ unmarried” in its usual sense, meaning never having been married, 

and” was construed “ or,*’ to afford a reasonable construction. Mabcrly 
V. Strode, 3 Ves. 450. 

39. A perpetuity cannot be created. 

1. Testator devises his real estates to trustees, to several persons for life, 
witli remainder to their first and other sons in tail male successively ; but 
directs his trustees, upon the birth of every son of each tenant for life, to 
revoke the uses before limited to their respective sons in tail male, and to 
limit the premises to such sons for their lives, with immediate remainders to 
the respective sons of such sons in tail male. Held, that this clause of re- 
vocation and settlement was void, as tending to a perpetuity, and being 
repugnant to the estate settled. Duke of Marlborough v. Lord Godolphin, 
1 Eden, 404. ; S Toml. P. C. 232. 

2. Leasehold estates bequeathed, m trust to pay the rents and profits to 
the persons for the time being entitled under the limitations of real estate 
<levised in strict settlement ; with power to the trustees, at any time, with 
the consent of the persons so entitled, or if minors, at their own discretion, 
to sell, and invest the produce in an estate to the same uses. The leasehold 
estates vest absolutely in the tenant in tail, upon his birth, and the power is 
void. Ware v. Polehill, 1 1 Ves, 257. 

3. That in case the devisee shall come into possession of the estate devised 
by T., the trustees shall stand possessed of this estate to the use of the next 
person in remainder, is valid. Nicholls v. Sheffield, 2 B. C. C. 215. 

40. Of the rule which governs the courts in adding to or altering a will. 

The court never alters or adds to a will without necessity, 7 Ves. 130. 

41. Dis- 
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41. Distinction between the case of a legal devise and an executory 

trust. 

Distinction between a legal devise and an executory trust by will ; In the 
latter, the actual intention, if it is to be collected, regarded in a much 
greater degi’ee, than in the construction of a legal devise by the same in- 
strument. 17 Ves. 76. ' • 

X. Cott 0 truction — togat toortici mate a aedteie attli tiesiribr 
tiebi^eea and tge tgittg^i 6ri)i0eb« 

1. Words of advice or desire do not create a devise. 

1. Devise of absolute interest to one, with any expression that he shall 
dispose of the whole or part to A., not properly a devise, but a trust for 
A., which court will execute after death of the first devisee. 1 Ves. 271. 

2. Testator devised all his estate to his wife ; in case of death happening 
to her, he desired his executors to take care of the whole for his daugliter : 
the wife shall take only an estate for life, with remainder in fee to his daugh- 
ter. Nowlan v. Nolligan, 1 B. C. C. 489. 

2. Devise by implication. 

1. Devise may be by implication, if upon a clear presumption. 
1 Ves. 561. 

2. Devise by implication from the mere recital of an erroneous concep- 
tion of right. As to -an implied election, the will imposing an express elec- 
tion in favour of anotlier person, quare. Dashwobd v. Peyton, 18 Ves. 27. 

3. Devise after the death of the devisor’s wife. If the devisee is heir, the 
wife takes for life by implication ; otherwise not. 5 Ves. 806. 

4. Devise to the heir after the death of the devisor’s wife, a necessary 
implication that the wife shall take for life ; but no implication for her, upon 
such a devise of another man’s estate, through the medium of election. 
18 Ves. 48. 

5. Devise to B. after the death of A. B. being the heir at law, a neces- 
sary implication for A. for life. 18 Ves. 40. 

6. Terra for ninety-nine years in a will, restrained to a life, by implica- 
tion from a subsequent limitation, not after the end of the term, but after 
the failure of that life. 18 Ves. 421. 

7. Testator gives to A. an annuity of 20^. to be paid out of his freehold 
estate at W., for his life. He gives the rents and profits of certain houses for 
her life, and another house, with 10/. a year for her life, to C. ; and all the 
residue of his estate and effects, after the death of A., B., and C., to D. 
No estate for life in the residue passes by implication to A., B., and C. 
Dyer v. Dyer, 1 Mer. 414. 

8. Testator contracts for the purchase of a house, and afterwards by a 

codicil to his will, gives to A., his executor, “ the house which he had given 
a memorandum to purchase, and which was to be paid for out of timber 
which he had ordered to be cut down.” This amounts to a direction that 
the purchase money for the house shall be so provided for; and the 
evidence was admitted to shew what was the order given by the testator 
with reference to the cutting of timber. Not the case of a devise by im- 
plication. Sandford v. Chichester, I Mer. 646. ^ 

3. Force of the expression of a specific purpose. 

Where a testator means to convert real estates into personal, for a 
particular purpose, if that purpose cannot be served, the court will not infer 
any other purpose. 1 Ves. & Beam. 175. 


4. In 
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4. In relation to a mistaken description. 

1 . General disposition by will, not restrained by a defective specification. 
Chalmers v. Stovi. 2 V. & B. 222. 

2. Devise of my estates at S. which were devised to me by or purchased 
from A.,” the fact proving otherwise, held not an intended restriction, but 
an erroneous description. 2 V. & B. 191. 

3. Testator devised all the residue of his estates, as well copyhold as free- 
hold the copyhold part thereof having been previously surrendered to the 
use of my will,*^) upon several trusts in favour of his wife and children ; the 
only trust for his eldest son and heir was an annuity of 300/. for life ; the 
remainder to his wife and children ; the testator having never surrendered 
his copyhold, it was held a mistaken description, the copyhold being clearly 
intended to pass ; and the annuity being much more valuable, the heir was 
decreed to elect; and was not bound by receiving half a year’s payment of 
tlie annuity while abroad. Rumbold v. Rumbold, 3 Ves. 65. 

5. The words cliUd,*^ ‘‘ children.” 

1. In the construction of a devise to children, the courts go as far as 
they can to Comprehend every child. 1 B. & B. 486. 

2. Gift to A., for life, remainder to his children. This includes all chil- 
dren, both those born before and those born after the testator’s death ; the 
rule of exclusion being an artificial rule of construction. Leake v. Robin- 
son, 2 Mer. 382. 

3. Under a devise to all the children of A., except B., a posthumous child 
is entitled. Clarke v. Blake, 2 Ves. 673. 

4. When the enjoyment of a thing devised is postponed to a particular 
period, or until a particular event happen ; the persons then answering the 
description, will take, and after-born children will be included. 1 Ball & 
Beatty, 459. 

5. When a life estate is interposed between the death of the testator, and 
the enjoyment by the children of the tenant for life, and nothing to limit the 
general description ; after-born children will be included. 1 B. A B. 462. 

6. Where a devise is in terms immediate, and the description of the per- 
sons to take is general, those answering the description on the testator’s 
death, can alone take ; and after-born children will be excluded. 1 B. & 
B. 459. 

7. When there is an immediate devise to children and grandchildren, 
generally, vesting in possession on the death of the testator ; after-born chil- 
dren are excluded. 1 Ball & Beatty, 483. But if the vesting in possession 
be postponed, then after-born children in esse at the time of distribution are 
entitled ; though the devise be immediate. 1 B. & B. 462. 

8. E. S. devised all her real estate to trustees for a term of 500 years to 
raise 200/. for the purposes in the will mentioned, and after the determination 
of that term, and subject thereto, together trustees for a term of 1000 years, 
in trust, to pay out of the rents certain annuities, and subject to the said two 
terms, she gave the premises to all and every the child and children of her 
brother T. G. and the heirs of their bodies, &c. T. G. had two children at 
the death of the testatrix, and one born afterwards, but before the death of 
the annuitants. This is an immediate devise, and the last-mentioned child 
being born after the testatrix’s death, is not entitled to any share of the pre- 
mises. Singleton v. Gilbert, 1 Cox, 68. 

9. Testator gave the residue of his real and personal estate to his wife for 
life, and upon her decease he bequeathed it to the children of A. and Jiis 
wife Jane, to be equally divided amongst them the said Jane’s children, and 
not to any children by any other marriage of either party. The residue is 
divisible amongst the children of A. and his wife, who were Jiving at the 
death of the widow, but will not extend to children born after that time. 
Ayton v. Ayton, I Cox, 327. 


10. Re- 
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10. Residuary disposition to the children of the te^itator’s brotlicrs and sis- 
ters as aforesaid (named previously as legatees) who shall be living at his 
decease, at twenty-five, equally ; bmt in case of the decease of any of the 
aforesaid brothers and sisters having issue, then the child or children to have 
the same share as if the parent had been living at his decease ; with mainte- 
nance and survivorship in case of the death of any unmarried and without 
issue. The first clear designation of nephews and nieces, living at his 
death, as the sole objects of his bounty, not altered or controlled by the sub- 
sequent designation of the brothers and sisters, admitting questions of doubt- 
ful construction ; as to after-born children. Barker v. Lea, 3 Vcs. & 
Beam. 113. 

11. Devise of an estate to A. J., subject to the payment of 5001, with 
interest to M. H. on her marriage, or attaining twenty-one, but if she dies 
before marriage, or twenty-one, and there be no child or children of R. H. 
(the testator’s brother) then the 500f. to revert to A. J. M. H. died before 
marriage or attaining twenty-one ; and held, that children of R.H.born after 
the death of M. H. were entitled. Hutcheson v. Jones, 2 Mad. 124. 

12. Gift by will to the children of a deceased sister, is a gift to those who 
were living at the death of the testator. Viner v. Francis, 2 Cox, 190. 

13. A bequest for all and every the child and chidren of A., includes every 
child born before the period of distribution ; which in this case was the at- 
tainment of the age of twenty-one by^the eldest, the marriage of a daughter, 
or the death of a child under twenty-one, leaving issue. Upon the general 
rule a child by a subsequent marriage was included, notwithstanding a strong 
implication in favour of children by the prior marriage. Barrington v. Tris- 
tram, 6 Ves. 345. 

14. ** Child” &c. prima facie means legitimate. 1 Ves. & Beam. 462. 

15. Under the description of “ children” in a will, illegitimate children, 
existing at the date of the will, not entitled, unless proved by the will itself 
to be intended ; and evidence can be received only for the purpose of col- 
lecting who had acquired the reputation of children. Swaine v. Kennerley, 
1 Ves, k Beam. 469. 

16. An only illegitimate son, therefore, held entitled as devisee. 1 V. & 
B. 469. 

17. An illegitimate child not entitled to share under a devise to children 
generally ; notwithstanding a strong implication upon the will in favour of 
that child. Cartwright v. Vawdry, 5 Ves. 530. 

18. An illegitimate child not entitled under the description of a /hild in a 
will ; though the testator knew the state of the family, viz. several illegitimate 
and no legitimate children. Godfrey v. Davis, 6 Ves. 43. 

^19. Grandchildren may take under the description of children, if there 
can be no other construction, not otherwise. Reeves v. Brymer, 4 Ves. 692. 

20. Where there is a total want of persons properly answering the de- 
scription, others, who do not so completely answer it, may be let in; 
grandchildren, for instance, under a liberal construction of the w^ord 
“ children ” if there are none ; but no such instance, if there are children. 
3V. &B.69. 

21. Under a bequest to children, grandchildren are not entitled, except 
from necessity ; as, if the will would otherwise be inoperative ; or, where by 
other words as ** issue,” it clearly appears, that the word “ children” was 
used, not in the proper, but in a more extensive sense. The construction 
not altered upon the inference from the testator’s knowledge of the circum- 
stances of the family, Radcliffev. Buckley, 10 Ves. 195. 

22. Grandchildren entitled under the description of children*’ in a will ; 
the intention upon the whole clause being children, or the issue of those who 
should be dead. Royle v. Hamilton, 4 Ves. 437. 


6. The 
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G. The words ‘^younger cliild.’' 

1. A daughter, though eldest, shall take by description as a younger child. 
Pierson v. Garnet, 2 B. C. C. 33. 

2, Bequest to the youngest child of A. if she should have any child or 
children within a certain period; if no child or. children within that period, 
then over ; her eldest child, being the only one within the period described, 
is entitled. Emery v. England, 3 Ves. 232, 

7. The words A.’s and B.’s children.” 

Bequest of one-fourth to the children of A., and other fourth to or 
among the chidren of B. Distribution per capita* Lady Lincoln v. IV'lhani, 
10 Ves. 16G. 

8 . The word ‘‘grandchildren.” 

1. Opinion given, that the word grandchildren in a will comprehends 
great-grandchildren, unless an opposite intention appears. In the present 
case it was so held, on the ground of the testatrix having, in another j)arl oi‘ 
the w'ill, described a great-grand-duughter as a grand-daugliter. Hussey v. 
Bcrkelcv, 2 Eden, 194. 

2. Construction of a will and settlement, as not comprehending gwat- 
grandchildren under the description of children and grandchildren. Earl ol 
Oxford V. Churchill, 3 Ves. Sz Beam. 59« 

3. A devise ol‘ the entire residue, real and personal, to A., B., andC., 
(children of the testator,) and all their younger children,^ tlieir heirs, exe- 
cutors, administrators, and assigns for ever; A.^ B., and C., to receive tlie 
yearly interest for their respective lives of siicl) parts thereol as were intend- 
4 *d for their respective younger children. And in case oi the death of A., 
B., and C., the share of any of them so dying, to go to liis or her younger 
children; and in case of tlie death of A., B., and C., or any of them, with- 
out leaving younger children, the share of such child so dying, to go to the 
survivors, and their younger children,” with powers of appointment amongst 
their respective younger children. “ And in case of the death ol any of the 
younger grandchildren before twenty-one, or days of m.arriagc', the shares 
of such to go to the brethren of the ciiildso dying.” At the time of making 
the will, and of the testator s death, A. had one younger cliiid, B. several, 
and C. none ; each had several since. On a bill by aftcr-!)orn grandcliildrcn, 
it was held: 1. That the residue was divisible into three parts, the yearlv 
inU'rest of each to go to A., B., and lt>r their respective lives. 2. 1 Imf 
after-born grandchildren were entitled, subject to the |)owcr oi‘ appointment 
in their parciits. 3. That tlie sliare of a younger child, dying under twenty- 
one, and unmarried, goes over to the brothers and sisters of such child. 

4. That the share of A., B., or C., dying without leaving younger children, 
goes over to the survivors, for the sami‘ estate as their original shares. 
.G. That a younger grandchild, dying in the lifetime of its parent, under 
twenty-one, and unmarried, had not a vested inteix'st in its share, Iransmify- 
sible to its representatives. Crone v.Odel. lBali<Sr Beatty, 449. 

4. Devise to testator’s wife S. D. for life, and after her decease that the 
estate should be settled by counsel to go to and amongst his grandchildren 
of the male kind, and their issue in tail male, with reniaindm* over, only 
one grandchild born in testator’s lil’e, but Iwo born aiterwards, befon.' the 
death ol* the testator's wife; ami held, a grandchild horn alter the death ot 
the testator, and before the death ot his wife, look an istatc male. Mar- 
shall v. Bouslield, 2 Mad. IGG. 

9. TIk^ word “grand-daughter.” 

Widow of a grandson held not to be ci)mprehended under the description 
of a grand-daughter. 2 Eden, 191- ; Amb. 603, 

Volvill. Ee 10. The 



418 


DEVISE OF REAL PROPERTY. [Chancery 

10. The word great-grandchildren.” 

An immediate devise to great-grandchildren will not include a great- 
grandchild in ventre sa mere at thetestator’s death. Ex parte Freeniantle, 

1 Cox, 248. 

11. The word issue.” 

1. “ Issue” an ambiguous term; sometimes confined to children, some" 
times comprehending all descendants. 3 Ves. & Beam. 67. 

2. The word “ issue” unconfined by any indication of intention, includes all 
descendants. Intention necessary to restrain it to children, grandchildren 
therefore entitled with children capita. Leigh v. Norbiiry, 13 Ves. 340. 

3. Grandchildren entitled under a bequest to issue. Freeman v. Parsley, 

3 Ves. 421. 

4. Though the word “ issue” will comprehend all descendants, upon the 
particular construction of this wn‘11 it was confined to children. Sibley v. 
Perry, 7 Ves. 522. 

12. The words failure of issue.” 

A devise over ‘‘ to A., B., and C., and their heirs, eacli in due succession, 
as named, with usual limitations in failure of issue in D.,” does not import 
an indefinite failure of issue in D. Stratford v. Powell, 1 Ball Beatty, 1 . 

1 3. The words ‘‘ die without issue.” 

1. The words “ die without issue” have their legal signification ; viz. a 
general failure ; unless there are expressions or circumstances, from which 
it can be collected that they arc used in a more confined sense. 17 Ves. 
482. 

2. Though, where nothing but a life-interest is given over upon a failure 
of issue, it must necessarily be intended a failure within the compass of that 
life ; where the entire interest is given over, the mere circumstance that 
one taker is confined to a life-interest, furnishes no indication of an intention 
to make the whole bequest depend on the existence of that person, when 
the event happens on which the limitation over is to take elFect. 17 Ves. 
482. 

14. The words next of kin.” 

1. Construction of the description proximo de sati^ynine.'' 15 Ves. 101). 

2. The description next of kin” means at the death. 15 Ves. 536. 

3. Testator ordered real estate to be sold, and the residue to be laid out 
in the funds, to remain for ten years, and at the end thereof, gave the same 
to his next of kin ; those who were so at liis death shall take. Spink v. 
Lew is, 3 B. C. C. 355. 

1 5. The words next of kin or heir at law.” 

Testator by a will unattested; after, among others, charitable legacies, to 
be distributed by his executor or executors, gave the remainder and residue of 
his estate, if any, and effects of what nature soever and wheresoever, which 
he should be seized on, possessed of, &c. next of kin or heir at law whom 
I appoint my executor” after debts, 5rc. paid. He left one brother, and by 
deceased brothers a niece and several nepliews, one of whom was heir at 
law. Distribution decreed according to the statute. Lowndes v. Stone, 
4 Ves. 649. 

1 6. The words next of kin in equal degree. 

Under a residuary bequest to “ the next of kin in equal degree,” brothers 
entitled, excluding nephews and nieces. Wimbles v. Pitcher, 12 Ves. 433. 

17. The word relations.” 

1. A bequest to relations means such persons as w^ould be entitled under 
the statute of distributions, 'i'homas v. Hole, Dick. 50, 

4 


2. Be- 
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2. Bc(jiicst to ‘‘ relations” confined to the next of kin according to the 
statute of distributions. 9 Ves. .323. 

3. Word “ relations” in a will, means next of kin.” Pope v. Whitcombe, 
3 Mer. 6S9^ 

4. Though upon bequests to relations,’' with a power of selection, the 
party may go beyond the statute of distributions, that rule is adhered to 
wherever the execution devolves on the court. 9 Ves. 324. 

5. Bequest to relations does not include those by niarriage. Maitland v. 
Adair, 3 Ves. 231. 

18. The words “ relations, as sisters, ncpliews, and nieces.” 

Testator directed the residue of his estate to be parted to his “ next re- 
lations, (IS sisters, nephews, and nieces.’' Testator left his three sisters A., B., 
and C., and D., the only child of a deceased sister, and L., the only child of a 
deceased brother, his next of kin ; but at the time of his death, his sister A* 
had two children living. The residue must go according to the statute of 
distributions. Stamp v. Cooke, 1 Cox, 234. 

19. The words poor relations.” 

Poor relations in a will, mean the next of kin according to the statute. 
Brunsden v. Woolridgc, Dick. 380. 

20. The word family.” 

A will devising real estates for life, with remainder to my family the 
heir at law is entitled under that term. Wright v. Atkyns, Cooper, 117. 

21. The words “ A.’s and B.’s families.” 

Under a disposition by will, to A.’s and B.’s families, tlie children are en- 
titled, exclusive of their parents, and per capita* Barnes v. Patch, 8 Ves. 
004. 

22. The words legal rej^resentatives.” 

Leasehold property bequeathed in remainder in tail, for a child in ventre^ 
if a son, for life ; and after his decease, for such of his issue male as should 
be his heir at law at his death ; if no such then living, for such persons as 
should then be the legal representatives of the testator. A son being born, 
and dying without issue, tlie limitation over was established in favour of the 
next of kin, according to the statute, at the time of distribution. Long v. 
Blackall, 3 Ves. 486. 

23. The words my rigfit heirs on the part of my mother.” 

Under a residuary disposition to the testator's right heirs on the part of 
his mother, his sister and nephew by a deceased sister are entitled against 
remoter relations, claiming on the ground of an express provision by an an- 
nuity for the separate use of the sister. Forster v. Sierra, 4 Ves. 766. 

24. The words to his own right heirs, his son excepted.” 

Devise of estates in M. to the eldest son of testator's son for life, and of 
estates in H. to the second and other sons ; if but one, then all the real 
estates to him for his life, and “ for want of heirs of him” to the right heirs 
of the testator “ his son excepted,” testator died leaving a son and daugh- 
ters. Held, by the court of king’s bench, that the daughters took as per- 
sona: designatce. But judgment reversed on error. Doe v. Pugh, 2 Mer. 
348. 


25. The word survivors.” 

The word survivors” construed “ others.” 17 Ves. 482. 


2(u The word unmarried.” 

The expression without being married” in a will, construed according 

F e 2 to 
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to the common acceptation, without having ever been married.” 7 Yes. 
458. 

27. The words my seven children/’ naming only six. 

1. The testator gave the residue “ amongst his seven children, A., B.,” &c. 
naming only six. The seven children shall all share equally. Humphreys 
V. Humphreys, 2 Cox, 184. 

2. Testatrix devises her estates to trustees to sell to pay debts, and 
devises the surplus to five persons, one of whom dies in her lifetime ; on 
the question, whether the share given to the person dying was to be con- 
sidered as land, it was held land, and to go to testatrix*s heir. Digby 
'v. Legard, Dick. 500. 

3. Testatrix orders lands to be sold, and the money to be laid out in the 
funds to uses, among which 1000/. was to be paid to A., her executors, ad- 
ministrators, and assigns, who died before the testatrix ; the gift lapses, and 
shall go as land to the heir of the testatrix, ex parte maternd, being the side 
from w'hence the land came. Hutchinson v. Hammond, 8 B. C. C. 128. 

4. Devise to the heir at law and his issue male in strict settlement ; re- 
mainder in trust to be sold, and the money to be distributed among certain 
persons, or the survivors or survivor of them, and that the share of one 
should, previous to her marriage, be settled upon her for life, and after her 
death upon her issue ; in default of issue, upon her right heirs ; the produce 
of the sale is to be considered as personal, and vests in the survivors at the 
death of the tenant for life without issue male. A settlement in trust for the 
husband for life, then for the wife for life, then for the children, as they 
should appoint ; in default of appointment, equally ; if no children, accord- 
ing to their joint appointment ; in default thereof, to the husband, his ex- 
ecutors, &c. is a sufficient execution of the direction in the will. Brogravc 
V. Winder, 2 Ves. 634. 

5. Ileal estate devised, to be sold, and the produce disposed of with the 
personal, with a power to direct the fund to be laid out in land ; no such 
direction having been given, it was held personal property. Maberly v. 
Strode, 3 Ves, 450. 

28. General w^ords confined to freeholds. 

1. Copyhold will not pass by general description, where there is freeliold 
to satisfy the words ; though it had been supposed to be a freehold, and the 
first devise was for payment of debts, and then given to a younger child 
otherwise provided for. Lindopp v. Eborall, 3 B.C. C, 188, 

2. Devise of all testators real estates wheresoever situate, lying, and 
being ; held, not to include leaseholds as well as freeholds. Whitaker v. 
Ambler, 1 Eden, 151. 

3. Testator having both freehold and leasehold property, the leasehold 

was held to pass under a general devise applicable to freehold, the inten- 
tion of the testator being collected from the will, that it should pass 
under such devise. Lowther v, Cavendish, 1 Eden, 99.; Amb. 356.; 
3Toml.P.C. 186. * 

4'. Testator gave, devised, and bequeathed all his messuages, lands, tene- 
ments, and hereditaments, whatsoever and wheresoever, and all his monies 
in the funds, to trustees, their heirs, executors, administrators, and assigns, 
according to the several and respective ejitates and interests therein ; and 
declared the trust of the rents, issues, and profits, dividends, interest, and 
proceeds, subject to ground-rents and other out-goings in respect of his 
said messuages, lands, &c. The leasehold estates pass with the freehold 
upon the subsequent words. Hartley v. Hurle, 5 Ves. 540. 

29. In relation to advowsons. 

Devise of lands, tenements, and hereditaments, subject to a term of eleven 

years, 
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years, in trust to receive the rents, issues, and profits of the premises, that 
from time to time sliould accrue and become due, and dispose, &c. ; an 
Jidvovvson in gross passes ; and a sale of the next presentation within the 
term, by direction and for the benefit of the cestuy que trust, was established. 
Earl of Albemarle v. Rogers, 2 Ves. 477. 

30. In relation to a devise subject to appointment. 

Devise properly attested of land upon several trusts ; remainder to such 
1 rusts as testator should by any deed appoint ; whether land would pass by 
the deed of appointment sent to law upon a case stating the devise to be to 
uses. Habergham v. Vincent, 1 Ves. 410. 

Si. In relation to an estate contracted for. 

1. A. having agreed to purchase a real estate, the purchase-money for 
which exceeded the amount of his personal estate, by his will, made a few 
days altcrwards, attested by three witnesses, ‘‘ as to all the worldly goods 
that it had pleased God to bless him with, gave and bequeathed to his wife 
and two sons all his goods, cattle, chattels, personal estate and effects 
wJiatsoever and in case they died w ithout issue, tic. gave “ the children's 
share of the personal estate and ettects” over. Testator dying before the 
j)urchase could be •com])leted, held, that the agreement ought to be speci- 
fically performed ; and that the words of the will being insufficient to com- 
prehend real estate, the estate ought to be conveyed to thd eldest son and 
Jiis heirs, dc. Cave v. Cave, 2 Eden, 139. 

2. bequest of ‘‘ the whole of my property, of whatever description, 
freehold, leasehold, &c., of which I may be in possession at the time of my 
decease,” passes real estate agreed to be purchased by the testator^ 
Holmes V. Barker, 2 Mad. 462. 

.32. In relation to copyholds. 

1. Devise by general words, viz. messuages, lands, tenements, and here* 
ditaments, for payment of debts, will include copyholds, if required ; and the 
want of a siirreiwler will be supplied. In this instance the intention to sub- 
j(’ct the eopybold estate appeared in other parts of the will. Williams v. 
Coussinaker, 12 Ves. 136. 

2. Construction of a residuary devise, as including under the general 
words “ estate and effects” a copyhold, not surrendered, in favour of a 
younger son, subject to debts, the will reciting that the eldest son was pro- 
vided for, and no freehold estate. Pennington v. Pennington, 1 Ves. & 
Beam. 406. 

3. Devise of all copyhold estates, in general terms, unrestrained to a child, 
jmsses all co 2 )yliolds, surrendered and not surrendered, to the use of the 
will. Blunt v. Clitherow, 10 Ves. 589. 

4. Where a father and tw o sous, - A. and B., w^erc successive lives in a 
copyhold, where by the custom the person first named might dispose of the 
whole interest ,* and upon the marriage of A. it was agreed, that the father 
should have power to appoint during the life of A. and the widowhood of 
his intended wife. The father having afterwards obtained a new grant for 
the lives of C. a third son, and A. and B. by a will made after the death of 
C. in which no mention is made of the copyhold, gives the residue of his 
personal estate to B. ; held, that B. was not thereby entitled to the copy- 
hold. Rumboll V. Rumboll, 2 Eden, 15. 

5. Devise of all freehold and copyhold lands (the copyhold part whereof 
I liave surrendered to the use of my will)” subject to debts ; some were 
surrendered, others not; the latter did not pass. Wilson v. Mount, 3 Ves. 
191. 

6. Copyhold not intended to be comprehended in devise to the wife in 
general terms, “ real and personal estates,” so as to entitle her to have the 
surrender supplied. Church v. Mundy, 12 Ves. 426. 

E e 3 
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7. Devise by the general terms, all the rest, residue, and remainder of 
my real and personal estate, of what nature,” &c. soever, to nephews and 
nieces, not being for creditors, wife, or children, is not sufficient to raise a 
case of election, or for supplying the want of surrender x>f copyhold land, 
contiguous and intermixed with the freehold, against the heir. Judd v. 
Pratt, 13 Ves. 168. 

I* 

33. In relation to customary estates. 

An estate held by copy of court-roll, according to the custom of the 
manor, but in case of intestacy distributable as personal estate, and in other 
respects differing from copyhold, passed under a residuary bequest of the 
personal estate, not with copyhold estates, under a general devise of all 
freehold and copyhold messuages, lands, &c. with limitations in strict set- 
tlement, upon the whole will and the circumstances. Watkins v. Lea, 
6 Ves. 633. 

34. In relation to equitable estates. 

By a general devise, an estate, in which the devisor has acquired the equi- 
table' title, passes. 10 Ves. 605. 

35. In relation to a devise of the profits. 

Devise of the profits would pass the land. 2 Ves. & Beam. 74. 

36. Of excluding the heir at law. 

1 . There is no way to exclude an heir, but by giving to somebody else ; 
for he will take what is not disposed of, even against the intention. 2 Ves. 
225. 

2. Neither an heir at law nor next of kin can be barred by any thing but 
a disposition. 3 Ves. 493. 

3. Plain words of gift or necessary implication are required to disinherit 
an heir at law. 3 Ves. 92. 

4. An heir at law is not to be disinherited in equity, but by express words, 
or necessary implication. 1 Ball & Beatty, 541. 

5. A legacy to an heir at law is not sufficient to defeat his claim to the 
undisposed real estate. 1 Ball & Beatty, 543. 

6. Real and personal estate devised to the executor in trust to pay debts 
and legacies : the rest and residue to himself; tt:e only purpose of devising 
the real appearing to be to ensure payment of the debts, without any in- 
tention to disinherit the heir, it was held only a charge ; and that the heir 
was entitled to the surplus of tlie real estate. Halliday v. Hudson, 8 Ves. 
210 . 

37. Ill relation to a renewed lease. 

1. A renewed lease does not pass by a general bequest of all leasehold 
estates, unless controlled by the context. 1 1 Ves. 390. 

2. A renewed lease does not pass by a previous will, bequeathing the 
lease, or the premises held on lease. 15 Ves. 288. 

3. Bequest of leasehold premises, ** and all estate, term, and interest there- 
in.” Tlie interest acquired under a subsequent renewal of the lease, does 
not pass. Hatter V. Noton, 16 Ves. 197. 

4. Bequests of leaseholds for years, determinable upon lives, for life, with 
remainder over, for all the residue of the term and interest the testator shall 
have to come therein at his decease. The term expired in the life of the testator, 
who continued to hold, and paid half a year s rent before his death, as tenant 
by the year. Upon the general words, unrestrained, comprising the interest 
from year^^to year, and the intention upon the whole will, a subsequent 
lease, obtained by the executrix, the widow and tenant for life under the 
will, was held subject to the uses of the will ; as the residue of the term at 
his death, however short, would Jiave been. James v. Dean, 15 Ves. 236. 


38. In 
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38. In relation to mortgages. 

1. Will of mortgagee disposing of the money, carries his interest in the 
land. 3 Ves. & Hearn. 49. 

2. Construction of a will as passing an estate, originally on mortgage, but 
toreclosed: the testator’s intention appearing to dispose of all his i lucres t, 
though inaccurately mentioned, both as land mortgaged, and as money due 
on mortgage. Silberschildt v. Schiott, 3 Vcs. cSJIearn. 45. 

3. I-»ands originally held under old mortgages pass by a general devise, 
tlioiigh no release of the equity of redemption appears. Attorney-general 
V. Bowyer, 3 Ves, 714. 

4. Lands originally held under old mortgages passed by a general dispo- 
sition by will, as the testator’s estate, though no release of the equity of re- 
demption appeared. Attorney-general v. Vigor, 8 Ves. 256. 

5. Lands originally held under old mortgages passed by a general devise, 
though no release of the etjuity of redemj)Lion appcarca. The Attorney- 
general V. Howyer, 5 Ves. 3(X). 

G. The lord chancellor and the master of the rolls inclined to think, the 
legal estate in mortgaged premises passed by a general residuary devise by 
tlie mortgagee to A., who was also executor, his heirs, executors, adminis- 
trators and assigns for ever, on the side of his mother. A. being nineteen, 
the lord clianccllor would not order him to join in the conveyance under the 
statute? Anne, c. 19., but ordered the money to be paid into the bank ex 
parte the infant ; and said, when he should come of age, it would be very 
reasonable that he should join. Ex parte Sergison, 4 Ves. 147. 

7. T. W. being seised and possessed of considerable freehold, copyhold, 
and leasehold estates, in the county of H., and in possession, as mortgagee, 
of certain leasehold bouses in K. in the county of M. ; and having other 
estates vested in him, as mortgagee, besides those at K., makes his will, 
devising “ all his freehold, cojiyhold, and leasehold messuages, &c. in the 
county of K.’’ to A. W. for life ; and, after death, ‘‘all and singular other 
his freehold, copyhold, and leasehold messuuges,’' c^c. in the counties of H. 
and M. or elsewhere, to E. W. and A, T. for their joint lives ; and after their 
several deceases, “all the said freehold, leasehold, and copyhold messuages, '' 
Ac. unto and equally among their children ; and gives to A. W, “ all the residue 
of his real estate not before disposed of, and all other his estates and interests 
whatsoever vested in Iiim, as mortgagee or trustee,” Ac. ; “ and all the residue 
of Iiis personal estate, ready money, and securities for money,” Ac. subject to the 
payment of debts and legacies ; licit!, that the mortgaged premises at K. passed 
under the devise of all freehold, copyhold, and leasehold messuages, Ac. in the 
county of H. and in the town of K. Woodhouse v. Meredith, 1 Mer. 450. 

8. The legal estate in mortgaged premises did not pass by a general re- 
sidpary devise by the mortgagee. Duke of Leeds v. Munday, 3 Ves. 348. 

39. Ill relation to presentations to benefices. 

After a clear gift to a college of three presentations to a living, their 
interest cannot he extended by doubtful words. Emanuel College v. the 
Bishop of Norwich, 4 B. C. C. 481. 

40. In relation to a residuary clause. 

1 . General residuary clause ptisscs all that is not sufficiently disposed of, 
as in case of lapse. Brown v. Higgs, 4 Ves. 708. 

2. General residuary clause in a will, passes what is not well disposed of. 
5 Ves. 501. 

3. A leasehold house, the bequest of which being to a charity fails, passes 
under a general disposition of the residue, and does not belong to the next 
of kin, as undisposetl of. Shanlcy v. Baker, 4 Ves. 732. 

4. The produce of real estate sohl under a power in a will, passed by a 

E e 4 residuary 
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residuary clause M^ith the personal estate, the objeet being a conversion out 
and out ; but part remaining unsold, was held a resulting trust for the heir at 
law. Brown v. Bigg, 7 Ves. 279. 

5. General devise of all manors, messuages, lands, tenements, and heredita- 
ments, in the county of York or elsewhere, with long limitations in strict set- 
tlement ; and a residuary disposition of the personal estate also, by very ge- 
neral words. The lord chancellor was clearly of opinion, that two leasehold 
houses passed with the personal estate, and not under the devise of the land ; 
but granted a case. Thompson v. Lavvley, 5 Ves. 47r). 

(). Sec 12 Ves. 426. Upon appeal, the lord chancellor’s opinion being 
that the reversion of the copyhold estate passed under the general devise, 
“ as to all such worldly estate and effects as it may please God to bless me 
withal, or 1 may leave, or I may be entitled to at the time of my decease, 
whether real or personal, not before given or disposed of,^’ especially if there 
was no freehold estate, incpiiries were directed to ascertain that fact ; and 
also, whether any custom of surrendering a vested interest, in reversion 
or remainder, expectant upon an estate tail. Church v. Mundy, 15 Ves. 396. 

41. Words excluding the residuary devisee. 

Where testatrix by will directed a sum of money to be laid out in land, 
and settled, after some previous limitations, on lier own right heirs, and 
afterwards made a general residuary devise of all her real and personal 
estate ; held, that upon the evident intent of the testatrix to exclude the re- 
vsiduary devisee, the heir at law was entitled to a remainder in fee in tlu‘ 
lands to be purchased. Robinson v, Knight, 2 Eden, 155. 

42. In relation to reversions. 

1. A remote reversion in real estates and land to be purchased and settled^ 
will pass by general words in a will ; as all and every other my lands, tene- 
ments, and hereditaments,” though the uses are immediate. Ihit, the pur- 
chase being postponed to the death of the devisor, the reversion in the 
estates to be purchased and settled to the same uses, subsequent to bis death, 
not being an interest vested in him, did not pass ; and ihougli upon the set- 
tlement a power of appointment was implied, the will, particularly executing 
express powers, did not amount to an execution of that implied power. At- 
torney-general V. Vigor, 8 Ves. 256. 

2. Devise of lands not in settlement on testator’s wife, will pass the rever- 
sion in fee of the settled lands. Glover v. Spendlovc, 4 B. C. C. 337. 

3. By a devise of ground rents, tlie reversion passes. Kaye v. Laxon, 
1B.C.C.76. 

43. In relation to settled estates. 

Part of testator’s estate being in settlement, he devised all bis estates, S:c, 
in general words; held, that there was not such an indication of his intention 
to dispose of that over which he had no power, as to induce a court of equity 
to compel the devisee to elect. Forrester v. Cotton, 1 Eden, 532. ; Anib. 
388. 

44. In" relation to tithes. 

Testator having freehold and leasehold tithes (the latter perpetually re- 
newable), gave all bis tithes ; both kinds will pass. Turner v. Hosier, 
1 B. C. C. 78. 

45. In relation to trust-estates. 

1 . A general devise by a trustee docs not pass the trust-estate. The 
Attorney-general v. !> idler, 5 Ves. 339. 

2. Under a general residuary disposition by will to a natural son, liis lieirs, 
executors, airniinistrators, and assigns, fur ever, to and fur his and their uwn 
ju'opcr use cUid bcliuuf, a trust-estate dues nut puss, Ejc parte Brettell, 
6 Ves. 577. 


3. Devise 
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3, Devise of the trust of copyhold by general words, 13 Ves. 174. 

4s A. seised in fee, subject to a jointure of 500/. a year to his wife, by will 
duly executed to pass land, gave to his wife “ 200/. per annum during her 
natural life in addition to her jointure his debts being previously paid; and 
to his two younger children 6000/. each ; and appointed three persons, “ as 
trustees of inheritance for the execution thereof.*’ Whether any interest in, 
or power over, the real estate passes to the trustees, queere ; the lord chan- 
cellor, ivot being satisfied with a certificate of the court of common pleas in 
the negative, upon a case directed, sent a case to the court of king’s bench; 
there being only one instance of sending a case back to the same court to be 
reviewed. Trent v. Hanning, lOVes. 495. 

5. Devise of freehold and copyhold, surrendered to the use of the will, 
to trustees and the survivor and his heirs, in trust to pay debts and legacies, 
an annuity to the testator’s son, and for other purposes ; then on the mar- 
riage, or attaining twenty-one, of his grand-daughter, to convey to her for 
life, remainder to trustees, «S:c., remainder to her first and other sons in tail 
male ; remainder to her dau^itcrs in tail general ; remainder to such persons 
for such estates, and subject to such cliarges and conditions as he should, by 
any deed or instrument, with two or more witnesses, appoint. The next 
day by deed poll, with two witnesses, reciting his will, and that he had re- 
served a power of disposing of his estate, farther he directed his trustees, 
immediately after the death of his grand-daughter and failure of her issue, to 
convey all his real to the first and other sons of his son in tail male, then to 
liis daughters in tail general, then to the right heirs of the survivor of his 
trust(‘es, his heirs and assigns for ever. No conveyance was made. The 
grand-daughter died without issue; then the son died without issue, leaving 
one trustee surviving. Under the w’ill alone the trustees have a mere legal 
estate; and all the e(|uital)lc interest beyond the express dispositions, would 
result to the son as heir ; but the deed w as considered as a codicil sufficiently 
executed to pass copyhold, but not freehold. The last limitation i§ a con- 
tingent remainder to the heir of the surviving trustee ; and a conveyance was 
dircctcil, with an insertion of trustees to support that remainder as to the 
<-opyhold ; the rents and profits of the copyhold, during the life of the trus- 
tee, and all the freehold, to go to the heir of the testator. Habergham v. 
Vincent, 2 Ves. 204. 

46. The words ^‘all I am possessed of.” 

The words “ all I am possessed of” in a will in legal construction relate 
to the time of the death, not of the execution of the will, unless explained. 
5 Ves. 816. 

47. The wH)rds all I am w'orth.” 

Testator devised in these terms, “ all I am worth.” Real as well as per- 
sonal estate shall pass. Huxtep v. Broonian, 1 B. C, C. 437. 

48. T'he words all nay real property.” 

Under a devise of ‘‘ all my real property,” copyhold estate passed to tJie 
ilcvisec and his heirs. Nicholls v. Butcher, 18 Ves. 193. 

49. The words all my freehold lands.” 

Devise of all frceliold lands would include lease for lives, though the limit- 
ations are inapplicable. 6 Ves. 642. 

50. The words my estate.” 

1. The word estate” in a will, unless qualified, passes both real and per- 
sonal estate. Barnes v. Patch, 8 Ves. 604. 

2. Under the general word “ estate” in a will, a real estate will pass, unless 
restrained, as in this instance, by the intention, collected from Ihcwvliolc will. 
WoolUun v. Kemvorthy, 9 Ves. 187. 

8. Testator gave to his executors all his goods, o/a/co*, bonds, debts, to^ 

be 
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be sold,” &c. The word estates” will pass a copyhold which was surren- 
dered to the use of the will. Jongsnm v. Jongsma, 1 Cox, 362. 

4. General expression “ my estate” in a will, not necessarily extending to 
dower. 2 Ves. & Beam. 225. 

51. The words “ in case of the death.’^ 

The words ‘‘ in case of the death” construed to refer to death in the life 
of the tenant for life. Bequest of personal estate being in trust, to pay the 
interest to M. the testator’s widow during her life, and on her death “ to pay 
and divide the trust monies unto and equally between his daughters H. and 
A., for their own use and benefit absolutely, and in case of the death of 
them H. and A., or either of them, leaving a child or children living,” to 
apply the interest for the maintenance of the children till twenty-one, then 
to divide the trust-money among them, expressing that the testator’s inten- 
tion was, that the children of his daughters should be entitled to the same 
shares to which their mother would be entitled if then living, with an ulti- 
mate trust in case of the death of H. and A., withoiit leaving issue living at 
their respective death, or of all their children dying minors; on surviving 
the tenant for life, H. and A. become entitled to the absolute interest. Gal- 
land V. Leonard, Swanst. 16*2. 

52. The word ‘‘ effects.” 

The word “ effects” in a will equivalent to “ property” or worldly sub- 
stance.” 15 Ves. 507- 

53. The words ‘‘ what remains.” 

The >vords ‘‘ what remains,” at the close of a bequest of a specific fund., 
held a general residuary disposition; the full sense not being necessarily 
confined; comprising therefore personal estate, bequeathed upon a contin- 
gency too remote ; not being to take place until thirty years after the testa- 
tor’s death. Crooke v. De Vandes, 11 Ves. 330. 

54. The words rents uiul profits.” 

The words “ rents and profits” extended beyond their natural ineaniHg 
annual profits, to mortgage or sale when necessary to effect the ol)j(*ct, raising 
a gross sum ; for fines on renewal therefore as well as portions ; and not ci>n- 
trolled by the apparent general intention to preserve the estate entire. 
Allan V. Backhouse, 2 Ves. S: Beam. 65. 

55. The w'ord share.” 

Testator gives to his daughter B. a leasehold, lield under the corporation 
of L. for three lives, and twenty-one years after the death of the survivor 
“ for all liis estate and interest therein.” He gives other parts of his pro- 
perty to his son, and two other daughters, and the residue of his estate real 
and personal to be equally divided between his three daughters and his son ; 
with a proviso that in case of the death of any without leaving issue the 
dying child or children’s sAare or sharesy^ should go over to and be divided 
among the survivors; followed by a clause that any or either of his said 
children who should dispute his will, should have no benefit from any thing 
therein contained, but the share or shares therein before given to him, her, or 
them, should go over to the others. B. enters on the leasehold given her 
by the will, and, after the expiration of the three lives, but during the 
twenty-one years, which commenced on the deatli of the survivor, obtains a 
renewal. She then dies, after the expiration of the twenty-one years with- 
out issue, having by her will given the premises to J. J. “ for all her estate 
and interest therein ;” on her death, S., the only surviving child of the tes- 
tator, enters by virtue of the proviso in his will. J. J. brings ejectment and 
recovers possesision ; and afterwards purchases the reversion in fee, for which 
the option is given him, as tenant of the premises, by the corporation. Held, 

1. Tliat 
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I. That the proviso in the will, with reference to the subsequent clause, ex- 
tended to all the interests taken by the children under the will, and was not 
confined to the residue only; the meaning of the word shares being ex- 
plained by that subsequent clause. 2. That the renewed lease was purchased 
by B. as trustee of the term, and went over to S. upon her death without 
issue. 3. But with respect to the reversion in fee, it was further held, that 

J. J. was a purchaser thereof for his own benefit, there not being enough in 
the case to extend to it the principle upon which the renewed lease was held 
to be taken for the benefit of those in remainder. Hardman v. Johnson, 
3 Mer. 348, 

56. The word surplus.” 

Different construction of the word “ surplus” from that which it com- 
monly bears, inferred from the expression of the will. 18 Ves. 466. 

57. Two codicils, whether explanatory the one of the other, or 

dujdicative. 

Two codicils nearly the same, (though with a legacy in the one not in the 
other,) held to be explanatory, not duplicative. Mogridge v. Thackwell, 
3 B. C.C.517. 

58. Other cases. 

1 . Residue bequeathed to relations, in the proportion the testator had 
given the other part of his fortune. Pecuniary legatees only are entitled ; 
not a devisee of real estate. Maitland v. Adair, 3 Ves. 231. 

2. The rule of distribution wtfr capita applied to a bequest to a brother, 
and the children of a deceased brother; though under the statute they would 
have taken per stirpes, 10 Ves. 176. 

3. A right of pre-emption given by will, whether at a price expressed or 
to bo fixed by the trustees, will be executed : the construction in the latter 
case being a reasonable price to be ascertained by reference to the master. 
But to pass such right to the heir or devisee the intention to accept the oftbr 
must appear by some act, or at least by will. In lijis case, the will direct- 
ing, that A., or whoever shall after the testator’s decease be entitled to estates 
in settlement, may have the refusal, A. having. died w'ithout shewing such 
intention, and a tenant for life of part of the settled estates, not by the set- 
tlement but under a recovery by A. not answ'ering the description, it was 
held, that the right did not then exist in any one. The Earl of Radnor v. 
8hafto, 11 Ves. 448. 

4. Direction to settle construed with reference to a preceding power of 
sale. 2 Ves. & Beam. 78. 

5. Qualification restrained to the last antecedent. 2 Ves. & Beam, 192. 

6. Construction of a devise, as applying to the body of the estate, or 
merely a reversion, from the combination of it w ith other estates, the gene- 
ral inaptitude of the limitations, SlC,- 2 Ves. & Beam. 192. 

7. Words importing contingency applied to an inevitable event, construed 
to refer to the occurrence of the event under particular circumstances. Gal- 
land v. Leonard, Sw'xinst. 164. 

8. Testator having by his will made his daughter tenant for life of his 
general real estates, and of lands to be purchased, both with his personal 
estate, and w4th the profits arising from sale of timber, devises his collieries, 
&c. upon trust to disj)ose and convey the same, in such manner as she, w he- 
ther sole or covert, should direct or appoint; and in default of appointment, 
to apply the money produced by the collieries, after paying the expences, 
to the same uses as the residue of his personal estate. The testator then, 
after declaring, that though his meaning was to give his daughter the absolute 
disposal of the said collieries, &c. to prevent the expense and trouble that 
must attend the management of affairs of such a nature, under the direction 
of the court of chancery, re(|uestcd her to direct the money arising there- 
from 
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Irom to be applied in such manner as he had directed the same, in default of 
appointment ; held, that from the general frame and intent of the will, the 
daughter had not the absolute disposal of this property, but that her interest 
was confined to a disposition by sale. Earl of Bute v. Stuart, 2 Eden, 87. ; 

1 Toml. 476. 

9. Testator possessed of freehold and copyhold not surrendered, of which 
latter his mansion-house was part, after certain legacies, devises all his 
real and personal estate to his wife for life ; remainder to his heir at law. 
Held, from an expression in his will of “ if she should think proper to re- 
side at his mansion-house,*’ that the testator intended to devise his copyhold, 
and that the heir therefore ought to be put to his election. Unett v. Wilkes, 

2 Eden, 187. ; Amb. 430. 

10. A. devised his estate in strict settlement, and orders other estates to 
be sold and converted into personalty, and the produce, with the residue of 
his personalty, to be laid out in lands in A., contiguous and convenient to 
his estate in A. ; and by strong expressions (though without direct words) 
shewed he intended it to be to the same uses, it was decreed so to be. 
Browne v, De Laet, 4 B. C.C. 527. 

11. Testator devised his estates to trustees upon trust, as counsel should 
advise, to convey, settle, and assure the said premises, to or for the use of^ 
or in trust for liis daughter I., for her life, and after her death then on the 
heirs of his body,” tSre. The court directed the estates to be settled upon I. 
for her life, with remainder to her first and other sons in tail general, with 
remainder to her daughters in tail general, &c. The limitation being to 
both sons and daughters in tail general, there is no necessity for a subse- 
quent limitation to I. and the heirs of her body. Bastard v. Proby, 2 Cox, 6. 

12. A. by will devised all his lands, ^c. in L. to his wife B. and her heirs, 
provided she paid all his debts and raised a sum of 4000/. for the portion 
of his daughter. On the marriage of C., the eldest son of A. and B., the 
family estates in Y. and part of the lands in L. were (with the concurrence 
of B.) settled on C. for life, remainder to D. (the intended wife) for her 
jointure, remainder to the first and other sons of the marriage, in tail male, 
with remainders over, witli a proviso that if C. at any time after the birth of 
a son should be minded to alter the uses of the premises thereby limited to 
the eldest son, so as to reduce such son io be tenant for lifCy with remainder 
to trustees to preserve, <Jv:c. w'ith remainder to his first and other sons in tail 
male, and signified such intention by deed or w ill as therein mentioned, then 
the estate before limited to such eldest son and the heirs male of his body, 
should thcnccibrth cease, and in lieu thereof the said indenture of settlement 
should be and enure to such son for life, with remainder to trustees, &c- 
And as to the other part of the said devised estate in L., it was to remain 
to B. in fee, subject to the debts and legacies of A., with a proviso, that if 
the same should not be sufficient to answer such debts and legacies, and also 
a further sum of 2000/. to be charged thereon, then B. should be at liberty 
to raise the deficiency out of the premises so settled to the uses of the 
marriage. B, by her will gave all her real and personal estate to C. his heirs, 
executors, &c. chargeable with the debts and legacies of A., and then fol- 
lowed this clause : “ As it is my earnest request to my son C., that on failure 
of issue of his body, he will sometime in his lifetime settle the said pre- 
mises, or so much as he shall stand seized of at the time of his decease, in 
such manner as that on failure of issue of his body, the same may come to 
my daughter, and the heirs of her body,” &c. C. made his will, and as 
to his real estate in Y. and L. which were unsettled at his marriage, and were 
then absolutely in his power he devised the same to D. for a term of four- 
teen years, in trust to raise portions for his younger children, and to pay his 
debts, &c. ; and when such portions, &c. should be raised, the same term was 
to cease, and from and after the expiration of the said term, he gave tlie 
said lands, &c. to trustees until his son E. had a son of the age of twenty- 

one 
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one years, to whom they should deliver up the possession of all his real 
estate comprised in the said term, with the arrears that should have accrued 
before that time, with a proviso, that E. should entail all the said estates 
on such of his brothers (if he should have no son who should attain twenty* 
one years) who should come next to the title ; and he directed that his said 
estate should not be put in the power of his son E., but be preserved for the 
use of the eldest and other sons of E. in tail male, and then to the use of 
his (the testator’s) son H. in like manner. He then recited the power 
reserved to him by the marriage settlement, and in pursuance thereof he 
appointed his son E. “ to be only tenant for life of the said premises, with 
remainder to his heirs male.” — 1. The lands devised by the will ofB. are to 
be considered as lands “ unsettled at the marriage of C.” 2. The words of 

request in the will of B. are not imperative on C. 3. Queer e., whether the 
power in the marriage settlement of C. of appointing new uses, is legal. 
4. Quccrc, whether the power were in itself legal or not, it is not well exe- 
cuted by the will of C. 5. TIic surplus of the rents and profits daring the 
term of fourteen years, and until C. had a son who attained twenty-one years, 
is undisposed of* by the will, and goes to the heir at law. Bland v. Bland, 
2 Cox, 349. 

13. Devise of lands to be sold in aid of personal, “ and after death of my 
wife the estates not sold, and the personal not applied, to be subject as after- 
mentioned ; the rents and produce to be carried on in accumulation of three? 
per ce?iis» as aforesaid, during her life, and also for five years after her death, 
and to be laid out in land ; tlien if my son M. shall be living, and any hnvfu! 
issue of his body, and if my son G. shall be living, and lawful issue of his 
body, to them for life as tenants in common, then to their issue in moieties ; 
if only issue of one, to that issue ; if but one, to that one,” with power of 
settlement ; my wife to receive such provision as aforesaid neat and clear, 
and the residue only to be subject to the devise over, to take place after her 
death ; and if both my said sons shall be dead without issue,” then to his 
daughter for life: after her death to her son, his heirs, &c. ; and if she 
should have any other issue to them, their heirs, drc. on failure of issue of 
his sons and grandson : the devise over is attached to the single event of 
both sons being dead without issue at the death of the wife, or five years 
after at most ; and one son being alive at that time, though without issue, it 
never took effect ; but the son is not entitled to the estate absolutely, on ac- 
count of the contingent interest in his issue. Graves v. Bainbrigge, 1 Vcs. 
5G2. 

14. Devise, subject to a term of lOCX) years, to A. in strict settlement ; 
remainder to B. in strict settlement ; and after other limitations in tail, re- 
mainder upon trust to be sold ; the trust of the term was to raise 4000/., to 
be applied fii*st to debts, legacies, &c. ; the rents, profits, and emoluments 
arising, growing, or received from the real and personal, to be applied to 
debts and legacies, and afterwards to be an aggregate fund, and attend the 
inheritance ; the interest of the 4000/. to be paid out of the rents and profits 
of the estates in the term; the rents and profits to accumulate till one of 
the devisees should attain twenty-one, then to be paid to him ; by codicil, 
the testator reciting the trust to sell bequeathed part of the produce, and 
gave all the residue, and all the residue of his personal, not disposed of by 
his will, to his legatees; the residue of the money raised under the term, 
and of the personal, is to attend the inheritance ; and the interest is payable 
to the tenant for life, the principal to the first tenant in tail. Sheldon v. 
Barnes, 2 Ves. 444. 

15. Testator devised all his manors, messuages, lands, tenements, tithes, 
and hereditaments, and ail his real estate whatsover, except what is herein- 
after mentioned and devised,” to the use of all his children successively in 
strict settlement ; *and gave two of them annuities, which he charged upon 
a rectory held by him under a lease for lives, which he directed to be 

renewed 
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renewed if those two children, or either, should be living at his death, and 
that their lives, pr that of the survivor, should be inserted in the new lease, 
and the fine paid out of his personal. He gave part of his personal speci- 
fically, and directed the residue to be laid out in land, to be settled to the 
same uses as his real ; but afterwards, by a testamentary paper unattested, 
he disposed of his personal otherwise ; the heir contracted to sell the 
lease of the rectory ; and upon a case directed to the court of king’s bench, 
on his bill for specific performance, the certificate was, that the lease did 
not pass by the will, but devolved on the heir as special occupant ; but the 
lord chancellor considered that title too doubtful to be forced on a pur- 
chaser. Shelfield v. Lord Mulgrave, 2 Ves. 5%‘. 

16. Testator gave his wife real and personal estate in bar, full satisfaction, 
and recompence of all dower or thirds, which she can have or claim in, out 
of, or to all or any part of his real and personal estate, or either of them ; he 
gave the residue to four persons ; and afterwards, by a codicil, he directed 
them to dispose thereof in charities ; part of the residue being invested in 
real securities, goes according to the statute as undisposed of; and the 
widow is not barred. Pickering v. Lord Stamford, S Ves. 332. 492. 

17. Testator gave real and personal estate to one daughter, in satisfaction 
of her child’s part of whatsoever more she might have expected from him or 
out of his personal estate : he also gave a provision to his wife in full of her 
dower, thirds, or other claim at law or in equity, or by any local custom, 
to any other part of his real or personal estate ; the residue to his other 
daughter ; upon her death in his life, he by codicil gave it according to the 
appointment of his wife : the power not being duly executed, the residue 
goes according to the statute as undisposed of ; and the widow and daughter 
are not barred. Sympson v. Hornsby, 3 Ves. 335. 

18. Testator gave certain leasehold houses in trust for A. absolutely for 
her separate use, and other leasehold houses in trust for B. for her separate 
use for life; and after her decease for her children; if none, to fall into the 
residue; and he gave the residue in trust for A. and B. to be divided 
between them share and share alike, and to be paid and applied in like 
manner for their use and benefit, as the rents and profits of the leasehold 
premises hereinbefore settled upon them ; and their receipts to be a suffi- 
cient discharge. The reference in the residuary clause is, not to the in- 
terests of A. and B. in the houses, but to the provision, that they shall take 
for their separate use ; therefore they take the residue absolutely. Shanley 
V. Baker, 4 Ves. 732. 

19. Devise of real estate with the residue of the personal estate upon 
long limitations in strict settlement, including persons unborn ; a subsequent 
direction, that none of the devisees shall take or come into possession before 
the age of twenty-five, was held confined to the actual possession, and not 
to operate by way of revocation ; and therefore upon the death of the first 
tenant for life under twenty-five the accumulation belonged to his personal 
representative. Montgomerie v. Woodley, 5 Ves. 522. 

20. Devise upon several limitations for life and in strict settlement ; with 
a direction, tliat incumbrances shall remain charged upon the estates respec- 
tively, until discharged by the several tenants for life, to whom they are 
respectively limited. All the rents and profits during the estates for life 
are to be applied to the incumbrances, principal as well as interest. Milnes 
V. Slater, 8 Ves. 295. 

21. Devise to A. an infant for life and his first and other sons in strict 
settlement ; with remainders for similar estates. The will farther directed 
“ during the minority of the A. family,” an accumulation of the rents to be 
laid out in a purchase, “ until the minor arrives at the full age of twenty -five 
years,” and then “ the heir to take full possession of this estate.” A, being 
ri‘x.idLiary legatee, is entitled absolutely to the accumulation. Bingley v. 
Broadhead, 8 Ves. 415. 


22. Trust 
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22. Trust by will as to a moiety of the share of the testator’s married 
daughter A. for her separate use, to the end, that it may not be subject to 
the controul ol‘ H. her husband, or any other husband ; remainder to her 
husband B. for life ; remainder for all the children of A. ; and in case there 
shall not be any children of A., or all shall die before twenty -one, for the 
survivor of B. and A., liis wife, his or her executors, &c. ; and as to a 
moiety of each of the shares of each of his two unmarried daughters, 
‘‘ upon tlie like trusts and under the like restrictions” as described con- 
cerning the sliare of A., ‘‘ so and in such manner as that the same may be 
secured for tiic benefit of his said daughters and their children, and not be 
subject or liable to the controul of any husband they may happen to marry.*’ 
One of the unmarried daughters having married and died without issue, her 
husband surviving not entitled to any interest in the moiety, the subject of 
the trust created by the will. Judd v. Wyatt, 11 Ves. 483. 

23. Devise, in default of issue male of A. to the first daughter living at 
the death of the testator, who should attain twenty-five, for life, with re- 
mainder to her first and other sons in tail male ; remainders over ; subject to a 
trust lor debts and accumulation of the surplus rents and profits, until a son or 
daughter should first come to the actual possession of the estates or receipt 
of the rents : after that period such persons to take the surplus rents ; and 
the surplus of the accumulation, after payment of the debts, to be paid to 
such person or persons, who by the limitation should first come to the actual 
possession of the estates, or receipt of the rents and profits. A daughter 
living at the death of the testator, and having attained twenty-five, entitled 
to possession of the estate and to the accumulated fund. Barker v. Barker, 
12 Ves. 409. 

24. Construction of a will, giving the real and personal estate to the tes- 
tator’s son, his heirs, executors, &c. when he shall attain twenty-one, or 
marry before that age with consent, in case of his marriage under that age, 
without consent, the real estate to be conveyed to him and his children in 
strict settlement; remainder to the daughters; and a subsequent limitation 
of the personal estate to the daughters, in case the son should not attain 
twenty-one, or marry before that age with consent ; that the son having 
married under twenty-one witliout consent, attaining that age became abso- 
lutely entitled to the personal estate. Austen v. Halsey, 13 Ves. 125. 

25. Devise to the devisor’s sister A., then unniarried, for life; with 
remainders to her first and other sons in tail male ; to her daughters in tail, 
as tenants in common ; to his sister B. then married, for life, and to her 
first and other sons in tail : remainder to the first and nearest of his kindred 
being male and of his name and blood, that sIkiII be living at the deter- 
mination of the estates before devised, and to the heirs of his body. A 
person claiming under the last limitation must be of the name as well .as 
the blood ; and the qualification as to the name is not satisfied by having the 
luime, taken by the king’s licence, previous to the determination of the pre- 
ceding estates. Leigh v. Leigh, 15 Ves. 92. 

2(i. Devise in strict settlement, with power to the tenants for life to join- 
ture, on condition that two-thirds of the portion should upon such marriage 
b(j settled: one-third upon the eldest son of the marriage and one-third 
upon the younger children. Upon the intention, that the settlement should 
be coidbrniable to the limitations of the real estate, a trust for the father for 
life was established ; and the interest to the eldest son was not to be devested 
except by his death under twenty-one without issue male. Burrell v. 
Crutch ley, 15 Ves. 544. 

27. Proviso, that if any of the tenants for life in devise and executory 
trust to convey in strict settlement shall become possessed of the family 
estate, the devise or limitation directed shall thereupon cease and become 
void, or not take effect, and the persons next in remainder under the said 
limitations or directions shall thereupon become entitled to tlie posscssi 4 )n. 

The 
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The first tenant in tail entitled undci" the proviso, notwithstanding the 
descent of the other estate upon liis father, the first devisee for life. Stanley 
V. Stanley, 16 Ves. 491. 

28. Devise in remainder to the said T. B. for life,” and after his decease 
to “ the said T. B. son of my nephew S.” and his heirs. A nephew of the 
same name “ T. B.” not being before mentioned, and in every other instance, 
the devisee being pointed out by reference and particular description of the 
‘degree of relationship, the great nephew held to be intendetl in both limit- 
ations. Chambers v. Brailsford, 18 Ves. 368. 

29. G. C. by articles settling in strict settlement real estate, then subject 
to a mortgage of 1500/. (which had been borrowed to pay fines of certain 
leasehold interests), and subject also to other incumbrances, covenanted to 
exonerate the real estate 1 roni the 15(X)/., and to charge it on the leasehold. 
Afterwards, G. C. by will reciting the articles, devised the leasehold to InV 
eldest son “ in order to exonerate his said real estates from the said sum of 
1500/., and to enable his said son to pay the same, and other debts and in- 
cumbrances affecting the same and the will proceeded ; “ and I do hereby 
charge and incumber the said leasehold interest so btajueathed with tlu' 
payment of the said sum of 1500/.” The testator also by his will confirm- 
ed the articles, with the exception of certain directions therein made as to 
the rents and profits of the settled lands, w hich he thereby limited in a man- 
ner different from tlie articles. Held, 1st. that the words “ in order to 
exonerate,” <S:c., and “ to enable,” amounted to a direction ; and that the 
devisee was a trustee to pay out of the leasehold not only the 1500/. hut 
all other debts and incumbrances affecting the real. 2d. That G. C. by 
charging such debts and incumbrances on the leasehold, meant to purchase 
the power of disposing of the rents and profits of the settled estate, as he 
did by his will, differently from the provisions in the articles, 3d. 'i'hc testa- 
tor’s eldest son, who was tenant in tail of the settled estates, not having a])])lied 
the leasehold property in exoneration thereof, in pursuance of the w ill, and 
having died without suffering a recovery ; held, that the remainder-man in 
tail had a right to compel the exoneration of the settled estate out of tlu' 
leasehold. Cary v. Cary, 2 Sch. tK: Lef. 173. 

30. A. being possessed of a copyhold estate at F., subject to a life-estate 
of B., and also subject to a mortgage, devised his freehold and copyhold 
estates to trustees for his two daughters, in ecpial moieties as tenants in 
common; and then provided, that in case tlie mortgagee of the estate at 1' 
would not wait and take his principal and interest o'lt ol’ the rents and pro- 
fits of that estate, after the death of B., tlien liis trusti'es should have jiouc r 
to sell the estate after the death of B. ; he then directed, that the money 
arising from the sale should be first applietl to the discharge of the mort- 
gage and his other debts, and the residue equally divided between his 
daughters. By subsectuent codicils, he directed the residue of his personal 
estate, together wfith the money arising from tlie sale of the estate at 1'., to 
be equally divided between bis daughters. This does not constitute a fixed 
trust to be executed on the death of the tenant for life ; but onl}^ gives a 
power to the trustees to sell, on the mortgagee refusing to wait for bis 
money. Bowman v. Matthew s, Forrest, 163. 

31. Testator directs “ that A. be appointed receiver of his real and per- 
sonal estate,” and dies seised of no real estate, except an estate in the West 
Indies, having by bis will dTvccted a sum of.money to be invested in tlic pur- 
chase of lands in England. A. appointed manager of the West India estate, 
upon entering into a personal recognizance to account lor the produce. 
Hibbert v. Hibbert, Mcr, 681. 

32. A testator entitled by leases of unequal duration to iron mines and 
works, by wall gave a jieeuniary legacy to B,, “ as a capital for him, to be- 
come a partni^r with my executor of onc-fourih sliare in the trade ol* all 
those w'orks as long as the lease .endures f and gave all the residue of his 
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real and personal estates to fl. and his wife, and appointed H. executor. 
By a codicil he gave to C. three-eighths of the concerns at this iron work, 
and of the premises at C., so the partnership will stand at rny demise ; C. 
three-eighths, H. three-eighths, B. two-cigliths.” Held, that by the codicil, 
three-eighths of the mines, ikc» became vested in H. solely, and were taken 
out of the operation of the general devise in the will to H. and his wife. 
Crawshay, v. Maulc, 1 W. C. C. 181. 

XL Consitiutrion — tofiat tooiOss tccatt an mate in fee 

1. Words showing an intention to give the whole interest. 

1, Estate given to such uses as A. shall appoint, is a fee. 3 Ves. 470. 

Devise of the residue of the testator’s real and personal estate, to his 
executors in trust, for A. till he should attain twenty-one, and then that the 
trust should cease. Held, to give the whole beneficial estate to A. Peat 
V. Powell, 1 Eden, 479. ; Amb. 396. 

3. Construction of a will passing a fee without words of limitation. Chorl- 
ton V. Taylor, 3 Ves, Beam. 160. 

2. W ords of reference. 

1. Devise of testator's estate at A. to his ejdest son and his heirs, and in 
default of such, to the heirs of his other children ; his estate at B. to the 
husbands of his two daughters in like manner. — The former is an estate 
tail, the latter a joint estate in fee. Pickering v. Towers, 1 Eden, 143. ; 
Amb. 363. 

2. Testator devised real estate to A. in tail male, remainder over, and 
gave a sum of money in trust, to be laid out in land, to be settled to the 
same uses ; by codicil he devised the same real estate to B. and his heirs, 
and gave every thing he had given by his will to A. in as fimple a manner 
to B. ; B. is tenant in fee of the real estate, and is entitled to have the 
money paid to him, Yoiinge v. Combe, 4 Ves. 101. 

3. A ilevise with a limitation over. 

A mortgagee in fee devised to A., B., and C., “ and the survivor of them, and 
the heirs of such survivor." The infant heir of the testator was directed 
to join in reconveying to the mortgagor, as having the fee in him during the 
joint lives of the devisees. Harrison’s case, 3 Anst. 836. 

4. The word estate.^' 

1, Effec/ of the word ‘‘ estate” in a will, as importing the absolute pro- 
perty. 18 Ves. 195. 

2. As to tlie efFect of a description of lands, as in the occupation of a par- 
ticular tenant, to restrain tlie legal effect of the word “ estate” in a devise 
to pass the fee, qucerc, 3 Ves, & Beam. 160. 

5. The words remainder and reversion.” 

1. Devise of all my estate at C. H. to A. for life, remainder to B. and C., 
is a devise in fee to B, and C, Price v. Gibson, 2 Eden, 115. 

2. Devise to A. for life, remainder to her sons in tail, remainder to her 
daughters, as tenants in common : the question, whether the daughters took 
estates for life only, or of inheritance, agitated but not determined. Tweedale 
V. Coventry, 1 B. C. C. 240. 

6. The words heir male” may be taken as nomen collectimm. 

In a will the words heir male,” may be nomcn collectimm to effectuate 
the general intention to include all the issue. 4 Ves. 794. 

7. Another case. 

Devise and bequest of real and personal estate in trust to pay the rents, 
dividends, &c. to the separate use of a married woman for life ; and after 

VoL. VllJ. Ff her 



434 DEVISE or REAL PROPERTY. [CHANcrny 

her decease to convey, &c. according to her appointment ; with a limit atiqn 
over, in case of her death in the iil'e of the testatrix, or in default of appoint- 
ment. Absolute property ; notwithstanding the indication of an intention 
that the estate should remain in the trustee for her life, with powers, incon- 
sistent in a great degree with the supposition of lier having, or being able to 
acquire, the absolute interest. Barford v. Street, 16 Ves. \35. 

8. What words pass the whole interest in a chattel. 

1. Where the use and the property can have no separate existence, the 
old rule must prevail ; viz. that a gift for life carries the absolute interest. 
In this case where the gift was of a leasehold farm, and the stock and crop 
thereon, an inquiry was dhected, to ascertain of what the stock consisted. 
Randall v. Russell, 3 Mer. 195. 

2. Testator by his will, devises his real estates to A. for life, without im- 
peachment, &c. with remainder to trustees to preserve, &c. with remainder 
to the heirs of the body of A. By codicil reciting the after-purchase of a 
leasehold estate, he devises the same to the trustees named in his will, “ for 
such estate and estates and in such manner and form” as his real estates 
were given in his will. A, taking an estate tail in the real estates under the 
will, held entitled to the absolute interest in the leasehold bequeathed by 
the codicil. Brouncker v. Bagot, I Mer. 271. 

3. Testator gives leaseholds for lives and years, in the same manner as he 
had already devised his last-mentioned freeholds, the legal estate being in 
the trustees. Held, all the nine took in equal shares absolute interests in 
the leasehold for years, and estates in the nature of estates tail, in the lease- 
holds for lives, and that the limitations in the latter property were barred by 
deeds executed by some of his children. Mogg v. Mogg, 1 Mer. 654. 

XIL CotiiStrufttott — toorltg tteate an f£fratc^tai(t 

A devise for life may be enlarged into an estatc-uiil. 

1. Devise to A. after his death to his first and other sons, and in default 
of male issue, then unto his eldest and other daughter, and to their heirs 
male for ever. An estate in tail male in A. Wight v. Leigh, 15 Ves. 564. 

2. Devise to the use of the devisor’s second son A, for life, without im- 
peachment of v/aste, and from and after his decease to the heirs of his body, 
to take as tenants in common, and not as joint tenants ; and in case of his 
decease Vith out issue, to the devisor's eldest son B., his heirs, &c. ; and in case 
both sons should die before twenty-one, over : an estate tail in the land, and 
absolute interest in personalty, bequeathed with it. Bennett v. Lord Tan- 
kervillc, 19 Ves. 170. 

XIII. Consstruction — togat tooctiji create an estate for life. 

1 . Distinction between the rules at law aiul in equity. 

Devise and bequest of real and leasehold estate to the defendant “ and 
her heirs for ever, in the fullest confidence that, after her decease, she will 
devise the property to my family,’’ is an estate in fee at law, but only for 
life in equity, with a trust as to the inheritance. Wright v. Atkyns, Cooper, 
111 . 

2. Where an express estate for life is devised. 

1. Testator devised his estate upon trust, that his mansion-house, park, gar- 
den, &c. pictures, plate, furniture, &c. (to go as heir-looms) should, by the 
trustee, be kept in hand, and in good order and repair, till all incumbrances 
paid ; upon farther trust, to permit testator’s daughter to have, hold, occupy, 
use, and e^oy his said mansion-house, park, garden, &c., pictures, plate, 
furniture, &c. for life ; upon farther trust, to lay out, from rents and profits, 
all be should think necessary to keep the mansion-house, in repair : then 
15 to 
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to pay the daughter an annuity of 600^. for life, for whom he also charged 
the estate with 10,000/.) and to apply the surplus in discharging the incum* 
brances, from which he excepted the mansion-house, &c. ; he gave the trus» 
tee 200/. a year above all charges ; and after charges paid, limited the estate 
over : the daughter occupied the house till her death ; afterwards the trus- 
tee lived in it. The daughter held to have an equitable life-estate in the 
house, ^c., as excepted from the general devise to the trustee ; who there- 
fore, upon account, was not allowed for rates and taxes paid, and expence 
of the garden defrayed by him during her life ; but allowed for them after- 
wards, because, under this will, necessary for him to occupy, either him- 
self or by a servant ; allowed for necessary expence of procuring a thing to 
be done, which turned out to be reasonable, though he might have come to 
the court to sec whether it was proper ; not allowed for costs of a suit against 
the daughter, voluntarily paid by him, even though she was entitled to them 
from the estate ; nor for a park-keeper upon, the trust estate, because used 
as his own servant. Fountaine v. Pellet, 1 Ves. 337. 

2. Testator appointed his daughter-in-law his sole executrix, to have and 
enjoy all his real and personal estate, all the goods, cattle, chattels, (enu- 
merating several other articles of personal property) during her life, but not 
to diminish or commit waste on the lands ; and his nighest heir at law to en- 
joy the same after her death. An estate for life only in the whole, both real 
and personal estate ; with remainder to the heir at law. Gwynne v. Mud- 
dock, 14 Ves. 488. 

3. Devise of all my said manors, lands, tenements, and effects, real and 
personal,” to A. for life ; and after his decease to his issue male, and the 
heirs male of such sons successively one after another, with remainder to A., 

and in default of his issue male as hforef then over to B. ; “ and in de- 
fault of his issue male as hefore^ then to the plaintiff. A. held entitled for 
life, with remainder to his first and other sons in tail male ; B. to take in re- 
mainder ill the same manner, and that the plaintiff was entitled to the ulti- 
mate remainder in fee. Macnamara v.Lord Whitworth, Cooper, 241. 

4. Devise to testator’s wife, and after her decease, to the heirs of her 
body, share and share alike ; and in default of issue to be lawfully begotten 
by him, to be at her own disposal. A. dies, and leaves six children by his 
said wife. Held, that the wife took an estate for life only ; and that each of 
the six children took an estate in fee simple in remainder, expectant on the 
determination of the mother’s life-estate, in one sixth part, as tenant in 
common. Gretton v. Haward, 1 Mer. 448. 

5. Devise of freehold fee simple estates to trustees, during the life and 
lives of the children, &c. of S. M., in trust to apply the rents for their main- 
tenance ; and after the decease of such child and children, to the lawTul 
issue of such child and children, &c. (as before.) Held, that all the nine 
took equitable interests for their lives and the life of the survivor ; and that 
on the decease of the survivor, the estate would go over to the issue of the 
four born in the testator s lifetime, by purchase, as tenants in common in 
fee. Mogg V. Mogg, 1 Mer. 654. 

3. Where an express estate for life is devised, though a power of dis- 
posal be given. 

Devise of real and personal estate to A. and his issue lawfully begotten, 
to be divided as he should think fit, and if he should die without issue, re- 
mainder over, is a life-estate, with a power, and the remainder good. Hock- 
ley V. Mawbey, 3 B. C. C. 82. ; 1 Ves. 143. 

4. A devise without any words of limitation. 

1. Testator devised all his estate to his wife ; in case of death happening 
to her, he (Jesired his executors to take care of the whole lor his dauglder. 

F f 2 The 



4S6 DEVISE OF REAL PROPERTY. [Chancehy 

The wif« shall take only an estate for life, with remainder in fee to the 
daughter. Nowlan v, Nelligan, 1 B. C.C. 489. 

2. Testator devised to his heir at law for life, remainder to R. C. for 
life, and to his first and other sons, remainder to R. S. and W. M, for their 
joint lives, and to the survivor of them. The survivor only takes au estate 
ibrlife. Ause v. Melhuish, 1 B. C.C. 519. 

3. Devise of my copyhold estate at P., consisting of three tenements, 
and now under lease,” &c. ; but not specifying for what interest. An estate 
for life only passes. Petti ward v. Prescott, 7 Ves. 450. 

4. Testator devised a copyhold estate to his wife, upon trust to sell, and 
invest the money in tlie funds ; and gave and bequeathed tlie interest and di- 
vidends to her use. He also gave and bequeathed to her all his cftects, Mdiat- 
soever and wheresoever, for her maintenance, upon full trust and confidence 
in her justice and equity, that at her decease she would make a proper dis- 
tribution of what effects miglit be left in money, goods, or otherwise to his 
children ; accounting what they had already- received in money or effects as 
part of their shares. The widow, executrix, entitled to the produce of tiie 
copyhold estate for life only, with a rt sulting trust, as to the capiud, for the 
heir. The widow entitled to the absolute interest in the personal estate. 
Wilson V. Major, 11 Ves. 205. 

5. Devise in these terms, “ I give to A. my farm and lands at R., to him, 
his heirs and assigns for ever ; and I also give to A. my farm and manor oi 
E.” An estate for life only in the latter. Paice v. Archbishop of Canter- 
bury, 14 Ves. 364. 

6. Estates devised in trust to sell, and the produce, together with the 
personal estate, the trustees wore directed to j)ay and divide unto and be- 
tween testator’s son J. A. and Ids daughter A. 8., wife of Ih S., in e<j[ual 
moieties, share and share alike, the share of tJic daughter to be for lier sole 
use; and in case of the death of either of them, leaving any child or chil- 
dren, to stand possessed of the moiety so given to J. A. and A. 8., to and 
for the use and benefit of such child and children, wlien they should attain 
twenty-one, equally to be divided between them if more than one, and if 
onl}^ one, &c. ; and until they attain twenty-oru?, the money to he invested 
in the funds, and interest applied for maintenance ; and if either J. A. or 
A. S. should die without issue, the survivor to take. Held, that J. A. and 
A. S. were only tenants for life of the property, witli such limitations over 
as in the will mentioned. Farthing v. Allen, 2 Mad. 310. 

5. Where the general intention requires it. 

Devise to A. and her heirs for ever, “ in the fullest confidence tliat, after 
her decease, she will devise the property to iny family,” being restrained to 
an estate for life by decree at the rolls, the devisee was restrained from 
cutting timber pending an appeal. Wright v. Atkins, 1 Ves. & Beam. 313. 

6*. A case left undecided. 

General disposition of all the testator’s estates, real or personal, to his 
wife and two children, to be equally divided among them, subject to an- 
nuities, on death to devolve to his children equally; the portion of the wife, 
upon her death, to his children equally ; upon their deaths before her, their 
portion to her during life, with a limitation over upon the death of all, with- 
out issue of the children : whether an estate for life, or absolute, to the wife, 
qnare, Chalmers v. Storil, 2 Ves. & Beam. 222. 

XIV. Coujftrutoon — of tfie lulp «i feBdlp’ss cajip* 

] . When the heirs take as purchasers. 

1. Heirs or issue, where intended to take distributively, must take as 
purchasers. 1 Ves. 149. 


2. Heir 
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2. Heir male** in a will may be words of purchase. 4 Ves. 326. 

2. In devises of trust-estates. 

1. A limitation that will create an intail at law, will have the same effect 
upon an equitable estate ; tlierefore a devise in fee to pay debts, and then 
to the use of A. in trust for B. for life, remainder to the heirs male of his 
bod 3 % is an estate tail in B. Brydges v. Brydges, 3 Ves. 120. 

2. Devise of land to trustees in trust to pay an annuity, and subject 
thereto, in trust to A. for life ; remainder to trustees to preserve, drc., re- 
mainder to the heirs of the body of A., remainder to testator’s right heirs, 
and the residue of testator’s personal estate to be laid out in land, aiid settled 
to the same uses ; held, that A. was entitled to an estate tail in the lauds 
to be purchased. Austen v. Taylor, 1 Eden, 361.; Amb. 376. 

3. The testator devised to trustees to pay debts, then to stand seised to 
the use of A. for life, without impeachment of waste; after his decease to 
the use of the heirs male of his body, severally, successively, and in remainder. 
This is an estate tail in A. Jones v. Morgan, 1 B. C. C. 75. 

4. Residuary trust by will, to apply the rents and profits for A. during 
his life, and afterwards for the heirs of* liis body, if any, and in default of 
such issue, over, an estate tail in the real estate ; and the absolute interest 
in the personal. Elton v. Eason, 19 Ves* 73. 

3. The rule not a])plied to the word issue,” with words of limitation, 
unless the general intent require a different construction. 

Devise of an estate at A. to J. H. for life, remainder to the issue male of 
J. H. and to Ins and their heirs, share .and share alike; and for want of such 
issue, to the issue female of J. H. and to her and their heirs, share and 
share alike ; .and for want of such issue, over. Of an estate at B. to J. H. 
for life, remainder to the issue male of his body, and to their heirs; and for 
want of such issue, over : witli a proviso to charge the premises for such 
])erson as would take next in remainder, in case J. II. or his issue fllicnatc, 
— J. H. had two daughtx’rs, and suffered a recovery of tlic estate at B. 
Held, that he took an estate' tail, and that the proviso was repugnant to the 
estate. King v. Burcliell, I Eden, 424.; Amb. 379. 

4. T1 ic rule not apjdied where the estates are of different natures. 

Devise to trustees (after payment of taxes, <Jvc.) to pay the residue of 
rents and prolits to C. -S. for life, remainder to the use of the heirs male of 
the body of C. S. C. S. has only an estate for life, not an estate tail. Shap- 
land v. Smith, 1 B. (^. C. 75. 

5. Tlie rule not- applietl where a trust is created, and a conveyance 

directeil. 

Devise to trustees, of money to he laid laud, and to be settled as 

counsel should advise, in trust for A. and his issue in tail male, to take in 
succession and priority, and the intcrC?st of the money, till laid out, to be 
paid to A., his sons, and issue. Held, that A. should only have an estate 
for life in the lands to be purcliased, with remainder to his first and other 
sons. White v. Carter, 2 Eden, 366. ; Amb. 670. 

XV. CoiifiitruftiDU — toftat tuorbs trtatt a loint tenanep, oi* 
rcnant|i in common, anb cioos iTmatnbcrjs. 

I. What words create a joint tenancy. 

1. Bequest to two without words of severance ; they take jointly. Stuart 
V. Bruce, 3 Ves. 632. 

2. Residue bequeathed to two : they tako a joint interest. An agree- 
ment for severance as to thu whole may be inferred from their conduct ; 
dividing, as the property was received. Crookev.De Vandcs, 11 Ves. 330. 

^ F f 3 3. Sur- 
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S- Survivorship by words in a will creating a joint interest; the intention 
of severance not being sufficiently clear. Whitmore v, Trehiwny, 6 Ves. 129- 

4'. Joint tenancy for life : the words of severance being confined to the 
subsequent limitations. Folkcs v. W^estern, 9 Ves. 456*. 

5. Devise and bequest of leasehold, freehold, and copyhold estates to 
trustees, their heirs, executors, S:c» ; upon trust to sell, and pay debts, S:c, ; 
and after payment thereof, to pay and apply the rents, tSre. to A- for life ; 
and after his decease, devising and bequeathing to the heir or heirs at law 
of B., and the heirs, executors, &c. of such heir or heirs, to whom the 
trustees were directed to convey and assign accordingly. Co-heiresses of 
B., being also the co-heiresses of the devisor, take, not as co-parceners, by 
descent, but as joint tenants, by purchase, and therefore subject to sur- 
vivonhip- Swaine v. Burton, 15 Ves. 365. 

6. Devise to trustees in trust to sell and purchase other estates to be 
settled. Those entitled under the limitations directed of the estates to be 
purchased, have equitable interests co-ex tensive until a sale. Therefore a 
specific performance was decreed of an agreement for partition against an 
objection to a title under a fine by a person who would have been tenant 
in tail of the estates to be purchased, the effect being an election to kee[> 
the estate ; binding the trustees ; tliough it may be questionable, M'hethex 
they could take ufion themselves to convey in fee to a person entitled to an 
estate tail only. Pearson v. Lane, 17 Ves. jun. 101. 

2. Wliat words create a tenancy in common. 

1. Though tlie words, share and share alike in a will, generally create a 
tenancy in common, they cannot do so where there is an express joint 
tenancy. Armstrong v. Eldridgc, 3 B. C. C. 215. 

2. Words of survivorship in a will shall not defeat the effect 'of words 
importing a tenancy in common ; but shall be referred to some time, as the 
death of the tenant for life ; or even to the death of the testator, though a 
construction not to be adopted, if there can be any other. Itussel v. Long, 
4 Vos. 551. 

3. Tenancy in common under the words equally divided. 19 Ves. 569. 

4*. Devise to A. and B. between them.” These words constitute a 

tenancy in common. Lashbrook v. Cock, 2 Mcr. 70. 

5. Devise of freehold fee simple estate in possession to all and every the 
child and children of S- M. for life, and after the decease ol'such child and 
children to the iawTul issue of such ciiild and children to hold to such issue, 
his, her, and their heirs as tenants in common ; and in default of such issue, 
over. S. INI. had nine children, four born in the testators lifetime, and 
five after his decease. Held, that all the nine took under this devise as 
tenants in common in tail with cross remainders. 1 Mer. 654. 

3. What words create cross-remainders. 

1. In a devise of real estate, where a limitation over is not to take effect 
till a failure of issue of all tlie devisees in tail, and then the whole is to go 
over, an inference arises that, in the mean time, the several devisees in tail 
are to succeed each other. But the question of survivorship cannot arise 
with respect to personal property, when a share once vests, though liable to 
be devested on a contingency. Skey v. Barnes, 3 Mer. 345. 

2. Testator devised “ all his manors, messuages, lands, iSrc. to trustees in 
trust for A. for his life, with remainder to his first and other sons in tail 
male ; and for want of such issue he devised all the same manors, &c. to his 
daughters and grand-daughters respectively during their lives, and after 
their decease to the heirs male of their bodies, to take as tenants in com- 
mon ; and on failure of imeh issue, he devised the remainder of his whole 
estate to his own right heirs.” This devise will create cross remainders 
amongst the daughters and grand-daughters. Staunton v. Peck, 2 Cox, 8- 

3. To 
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3. To the first and other sons in tail male, and for want of such issue, to 
the daughter and daughters, her and their heirs as tenants in common ; and 
for want of sucli issue, to three nieces, and their several and respective heirs' 
for ever, as tenants in common ; and for want of such issue, to the testator's 
riglit heirs. As to the estate of the nieces, the prior limitations having failed, 
and the implication of cross remainders, (jnccrc. Green v. Stepliens. 
12 Ves. 419. 

4. Execution of a direction by will to convey lands to be purchased by 
raising cross remainders among more than two upon the intention, by im- 
plication, without regard to the words, several and respective," in the 
limitation to the heirs, distinction upon this subject between devises by a 
general description, to a class of persons not ascertaining the number, and 
to individuals named. Green v. Stephens, 17 Ves. 64. 

5. A testator liaving devised his real estates to be settled on his two 
daughters, in equal proportions undivided, for their lives, with remainder to 
their issue severally and separately in tail general, with cross remainders 
over ; the court thought that the settlement should contain not only cross 
remainders as between the children of the two daughters, but also as between 
the two families. Horne v. Barton, Cooper, 257. 

XVL ^rotismittioii — taifiat tooi1>0 tveate a contntion, antu 
mn&r (antis! liable to btbtsi anb It0atit0, anb rnablt {)tr0oit0 
to orll lanbo. 

i. What words create a condition. 

1. Devise ** if A. or B. shall marry into the families of C.^ir D. and have 
a son, then 1 give iny estate to that sort ; if they shall not marry, then to 
E.," A. and B. married, but not into the favoured families: the marriage is 
a condition precedent, wliich they have their whole lives to perform, and E. 
has no claim till after their deaths. Randall v. Payne, 1 B. C. C. 55. 

2. Words of survivorship added to a tenancy in common in a will, arc to 
be applied to the death of the testator, unless an intention to postpone the 
vesting is apparent. 3 Ves. 450. 

3. Ill this case an absolute term of ninety-nine years limited to J. C. 
amongst otlier limitations of a real estate under a will, w'as with reference 
“ to the true construction of the several parts of the will," considered not as 
an absolute term, Init as determinable on the death of J. C. Coryton v. 
Helyar, 2 Cox, 340. 

4. 4'estator devised a freehold estate to his wife for her life, and then 
directed that she should dispose of the same amongst the testator's children 
by her at her decease, as she should think proper. The wife made no dis- 
position of the estate. The children take no interest in the estate under the 
wall, Crossling v. Crossling, 2 Cox, 396. 

5. Testator devised his real estate to the eldest of his three natural 
daughters, and her husband, for their joint Jives, and that of the survivor ; 
remainder to her sons successively in tail male ; remainder to the second 
and her husband, and issue male, in the same manner ; remainder to the 
youngest, or such person as she sliould first marry (if under twenty-one, 
with consent of trustees), for their joint lives, and that of the survivor, with 
similar remainders ; he also gave a rent-charge, limited in the same manner, 
to the second, her liusband and issue male ; and gave a similar rent-charge 
to the youngest, until she shall marry (under and with the restriction above- 
mentioned,) or for her life ; and wlicn she shall marry as aforesaid, upon flie 
same trusts ; and liaving given the second 10,000/. on her mai riage, he 
gave the youngest a legacy of 10,000/., payable, 5000/. upon her mar- 
riage (with such consent as aforesaid), and 50001. two years after. Upon 

F f 4 her 
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her marriage, without consent, the condition being established against the 
husband, does not affect her estate for life in the rent-charge. Stackpole v. 
Beaumont, 3Ves. 89. 

6. Devise in fee and bequest of personal estate to A., and in case of liis 
death under twenty-one, without leaving issue, to B. : codicil affirming the 
will in all respects except by directing that A. shall not be entitled till 
twenty-five ; A. dying between the ages of twenty-one and twenty-five with- 
out issue, B. has no title. Scott v. Chamberlaine, 3 Ves. 302. 491. 

7. Devise to A. and her heirs ; but if she dies under twenty-one, and un- 
married, to B. and her heirs; A dies in the life of the testator, under 
twenty-one, and without issue, but having been married ; the heir is entitled. 
Chitty V. Chitty, 3 Vos. 545. 

8. A codicil expressed in the event of the testator’s death, before he joins 
his wife, was executed after their separation in the West Indies upon his 
voyage for England. That vo)\age being prevented by accident, he joined 
her ; they lived together there and in England, having returned together ; 
and the testator having afterwards gone to Corsica, aiul thence to Lisbon, 
died there. The codicil was held to be contingent, and did not take effect 
under the circumstances. Sinclair v. Hone, 6 Ves. f>()7. 

9. Construction of a will, confining a clause of survivorsinj), not leaving 
issue, to the death of the tenant for life. Jenour v. Jenour, 10 Ves. 502. 

10. Conditional limitation over, if the first devisee sliould refuse or neglect 
to comply with the conditions ; viz. within six months after the testatrix’s; 
death to release all demands upon her as executrix of A, or otherwise, 
established ; the failure arising from the act of tlie first devisee, as heir at 
law, contesting the will ; and the union ot‘ the character of executrix, 
with tliat of devisee over, is nv) objection. Simpson v. Vickers, It Ves. 341, 

11. Construction of a residuary clause, after a bequest to the K'statrix’s 
younger children, ‘‘ but in case 1 shall have but one child living at tlic time 
of my decease,” or all but one die under twenty-one and unmarried, to 
another fimiily; not a condition; and therefore^ established in the evemt o( 
the testatrix’s death, liaving never had a chihK iMurray v, Jones, 2 A’es. tS. 
Beam. 3 1 3. 

12. VVords of apparent eondition controlled by the context, lliid. 320. 

13. Devise of real estate in trust to sell, and out of the money to pav 
debts, Ae., aiul with tiie siirjdus to maintain and eilucati; the daughter of the 
testatrix until twenty-one or marriage. But if siic should dii^ unmarried 
under tw(?rity-onc, all siicli money as should remain in the hands of tin.: 
trustees, or such parts: of tiic veal estates as should remain unsold (if‘ any) 
to he to the use of A. The daughter lives to attain twenty-one. I'he real 
estate remaining unsold at her death goes to her personal represcntativi.'. 
Ashby V. Palmer, 1 Mer. 296*. 

14. Devise and liequest of lands and furniture to A. 11. , testator’s wife 
for life, amp after in_T death to H.L., and lier assigns for life, in case she 
continued single and unmarried ; and after her decease unto such person, 
&c. as she should by deed or will appoint; and for want of appointnient to 
A. L., and to M. L. their heirs, &c. as tenants in common; but iu case the 
said H. L. should marry in the lifetime of A. II.. and with her consent, or 
after her death, with tlie consent of J.T, and T.L., or tlic survivoi (significcl 
in writing) ; then II. L. and fier assigns should enjoy the lands and furniture 
in the same manner she would have done if slic had continued single and 
uninarried. A.H. the testators wife, and also T. and T.L. died. H. L. 
took possession of the estate and married. Held, that H. L. took an estate 
for life, with a power of appointment, subject, as: to her life-estate only, to 
the condition of her remaining sole and unmarried, vvliich was a condition 
subsequent ; and as the compliance with it became impossible by 'the act of 
God; her estate, for life became absolute, and she might execute the power 
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of appointment. Specific performance decreed against a purchaser of the 
fee from II. L., but without costs, a fair objection having been made to the 
title. Aislabie v. Hue, 3 Mad. 256. 

2. What words make lands liable to debts and legacies. 

1. After paying debts” amounts to a charge for debts, for wliich very 
little is sufficient, the court leaning that way. 1 Ves. 440. 

2. Where testator combines real with personal generally, the real is sub- 
ject to all the burdens of the personal. Ibid. 444. 

3. No difference between debts and legacies in an implied charge upon 
real estate by will. 3 Ves. 551. 

4. Devise after payment of debts, the debts are charged. Shallcross v. 
Finden, 3 Ves. 738. 

5. A general charge of debts and legacies upon all the real estates of the 
testator, not annulled by a subsequent power to sell a particular estate only, 
and apply the produce to the same purpose ; but that estate was first applied, 
Coxe V. Basset, 3 Ves. 155. 

6. The amount of tlie personal estate cannot be used as an assisting 
medium to discover whether the testator meant to charge his real estate 
with his debts. Stephenson v. Ileathcotc, 1 Eden, 43. 

7. A provision by will, for payment of interest of debts, held not to ex- 
tend to a debt by simple contract. Tait v. Lord North wick, 4 Ves. 816. 

8. Devise of land to be sold; money produced by the sale charged with 
simple contract debts on the intention, though doubtful. Kidney v, Couss- 
maker, 1 Ves. 436. 

9. Devise of land to be sold ; money produced by the sale charged with 

simple contract debts on implied intention. Kidney v. Coussmaker, 2 Ves. 
267. ‘ ' 

10. Ileal estates devised, held liable to simple contract debts, under a 
direction in the beginning of the will, that debts and funeral expenses 
should be first paid ; that whii*h descended to the heir by the failure of the 
devise, to be first applied. Williams v. Chitty, 3 Ves. 545. 

11. Simple contract debts not charged upon real estate by a will, first de- 
vising, that all his debts and funeral expenses might be satisfied and paid 
by his executors, all the real estate being specifically devised. Assets 
marshalled. Powell v. Robins, 7 Ves. 209. 

12. Under a charge of debts, creditors by simple contract may, by mar- 
shalling, follow devised estates; if no descended estates, or they Iiavc been 
applied. 12 Ves. 154. 

13. Devise to ])ay debts by bond, mortgage, or simple contract, sliall not 
pay an annuity ouly promised by letters. .lamesoii v. Skipworth, 1 1>. C. 

C.‘34. 

14. After a devise of freehold and leasehold interests, charged with in- 
cumbrances that afl’ected the testator’s real estate, he bequeaths to the same 
devisee all the rest of his real and personal estates, adding, “ and I do 
liereby order and direct my said son to pay off my just debts.” This is an 
obligation on the son, to pay all the debts of testator, in respect of tlie pro- 
perty given him, and discliarges a chattel interest bequeathed to another. 
Cary v. Cary, 2 Sch. & Lef. 188. 

15. A. after a general devise of his freehold property to trustees, upon 
trust to raise by sale or mortgage to pay debts and legacies, devises his 
house and demesne, (which w^as freehold,) to his wife for life, at a rent below 
the actual value ; she keeping the same in repair, and not to alien except to 
the persons in remainder ; and then devises the residue of said property, 
subject to the payment of Ins debts and legacies aforesaid, and also the re- 
mainder after the death of his wife, to B. in fee. The intention of the tes- 
tator was, that the charge of debts and legacies should not affect the life- 
estate devised to his wife, Biniiingham v. Kirwaii, Ibid. 444. 448. 

16*. Testutoi 
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16. Testator begins his will, as to all my worldly estate, I give, devise, 
and bequeath as follows he gives first household furniture to liis wife ; 
then he goes on to give, devise, and bequeath particular sums as legacies to 
his younger children, with maintenance; and concludes hy giving, devising, 
and bequeathing all and singular his real and personal estate, not therein dis- 
posed, to his son the defendant; the legacies to the children held to be a charge 
on the real estate, in aid of the personal. Hassel v. Hassel, Dick. 527. 

17. Legacies were charged on areal estate, under a videlicet ; then a legacy 
given out of the personal estate ; afterwards other legacies without any f und 
named; the subsequent legacies are not charged upon the land. Hone 
V. Medcraft, 1 B. C. C. 261. 

18. Legacies charged on real estates, shall remain so cliarged, notwitli- 
standing they are ordered so first to be paid out of the residue of the per- 
sonal estate, if the personal estate prove deficient. Minor v. Wickstead, 
3 B. C. C. 627. 

19. A charge of legacies held a charge of annuities. 7 Ves. 402. 

20. Legacies and annuities charged upon a mixed fund of the personal 
estate, and the produce of real estate under a direction for sale. A differ- 
ent disposition of the whole, by a codicil, failing as to the real estate, for 
want of a due execution, the charge remains upon the real estate. Shed- 
don V. Goodrich, 8 Ves. 481. 

21. Trust of a term by will, to pay the several legacies “ hereby given," 
and also “ the several other legacies hereinafter bequeathed.” The subse- 
quent part of the will contained a few small legacies ; and a co<licil, unat- 
tested, reciting that the legacies, given by tlie will to the testator’s daugh- 
ters, were not an adequate provision, gave each of them a fartlicr legacy, 

in addition to the said legacies” given them respectively by the will. The 
legacies by the codicil arc not charged upon the real esUite. Bonner v. 
Bonner, 13 Ves. 379. 

22. A bequest of an annuity, charged upon the testator’s leasehold inte- 
rest “ during the term of the lease,’’ extends to and is a charge upon every 
renew^al obtained by the devisee of the leasehold interest. Winslow v. 
Tighe, 2 B. & B. 195. The annuitant must contribute to renewal fines iu 
proportion to his interest. Ibid. 

3. Distinction between devise diarged, and devise on trust. 

Distinction between a devise charged with debts, and on trust to pay 
debts. The former a beneficial devise, subject lo the particular purpose, 
the latter limited to the particular purpose, and therefore the interest not 
exhausted, a resulting trust for the heir. 1 Ves. <S: Beam. 272. 

4. What debts and legacies are charged. 

1. Land devised in trust to pay debts and legacies, charged with all that 
the ecclesiastical court would establish. 1 Ves. 411. 

2. Real estate under a charge by a will duly attested, liable to debts 
afterwards contracted, and legacies by an unattested instrument. 8 Ves. 
495. 

3. The reason that a charge of debts and legacies upon real estate by a 
will duly executed, covers future debts and legacies, though by an unat- 
tested instrument, is their fluctuating nature. 12 Ves. 37. 

5. Copyhold liable as well as freeholds. 

1. Under a general charge for payment of debts, copyhold estate is liable 
as well as freehold estate. Coombes v. Gibson, 1 B. C. C. 273. 

2. Under a general charge for payment of debts, where the testator has 
freehold and copyhold estates, the copyhold is liable. Kentish v. Kentish, 
3B.C.C. 257. 

3. So where it is for children. Pike v. White, Ibid. 286. 

4. After a general direction, that debts, funeral, and testamentary charges 

shall 
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shall be paid, and a bequest of the personal estate subject to the payment of 
those charges, the testator, in case his personal estate should not be suffi- 
cient to discharge “ the same,” charged his freehold estates with payment 
‘‘thereof;’* and “ subject tliereto/* gave all his freehold and copyhold 
estates, which he had surrendered or intended to surrender, to the use of 
his will. The copyhold estates charged. Noel v. Weston, Ves. & 
Beam. 269. 

6. Equity of personal estate to be exempt. 

The distinction between a direction to sell real estate out and out for pay- 
ment of debts, and a charge for payment of debts is exploded, as to any 
effect in exempting the personalty. In either case, the residue, if undis- 
posed of, goes to the heir, unless there be a disposition made, demonstrative 
of an intent that it shall change its nature, and become personal. M‘Cleland 
V. Shaw, 2 Sch. & Lef. 538. 

7. Equity of next of kin against the heir, on the })ersonal estate being 

exhausted for purposes to which the real was devised. 

Testatrix directed her real estate to be sold, and all her estate to be con- 
verted into money for the purposes of her will ; the will was satisfied without 
touching the real ; no equity for the next of kin against the heir. Chitty v. 
Barker, 2 Ves. 271. ; 4 B. C. C. 411. 

8. Preference ol* creditors to legatees under a charge for payment of 

debts and legacies. 

Distinction between creditors and legatees under a charge of debts and 
legacies. The former are to be paid in preference. 12 Ves. 154. 

9. Validity of the pnjference of particular creditors. 

Vide Cooper, 45. 

10. Land devised for sale, from what time considered as sold. 
Estate devised on trust to be sold with all possible diligence, or in reason- 
able time, considered as sold from testator’s death. 1 Ves. 367* 

1 1. Practice relating to the sale. 

Where an estate is devised charged with debts, it shall be ordered to be 
sold, though the heir be abroad, and tl^e devisee insane. Williams v. Whin- 
yates. 2 B. C. C. 399. 

12. What words enable persons to sell lands. 

Testator devises to A. and B. (whom he appoints his executors), upon 
trust to sell for such purposes as he shall hereafter appoint, and then directs 
Ins debts to be paid by his executors. Under this devise A. and B. are 
authorised to sell for payment of debts. Barker v. Duke of Devonshire, 
3 Mer. 310. 

XVII. Coitistruttion-— togflt toorliss titatt a tontingent 

matnber. 

A case in which a devise was held a limitation of the reversion. 
Devise, after limitations in strict settlement, in default of such issue, then 
to the devisor’s next heir at law : a limitation of the reversion, not a contin- 
gent remainder to the heir, at the time of failure of issue, as a purchaser. 
O’Keefe v. Jones, 13 Ves. 413. 


XVIII. 
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XVIII. d^jfctiitorp tict)i0C!5 — ijtpijcic oljfr after a m fee 

aimple. 

1. Origin and nalufe of executory clevises. 

Executory devise is in its nature ecjuitable ; and becomes legal estate only 
by application of the statute of uses, which executes every species of in- 
terest that a court of equity would before ; and that has been extended to 
cases not in contemplation of the statute. 1 Ves. 255. 

2. Validity of executory devises, whether aflected by the ends of their 

creation. 

The purpose of accumulation no objection to an executory devise. 4 Vcs. 
317. 320. 338. 

.3. Devise over after a devise must vest. 

Devise to A. for ever, that is, if he shall have a son or sons who shall ai-- 
tain twenty-one, but if A. shall die without sou or sons to inherit, that the 
son of B. shall inherit ; this is a fee in A. with an executory devise to the 
son of B. Heath v. Heath, 1 B. C. C. 147. 

4. Within what time an executory devise must vest. 

1. Every executory devise is good that docs not tend to a perpetuity; i. c. 
that does not tend to make an estate unalienable beyond the period allowed 
by law as to legal estates. 4 Ves. 331. 

2. Executory devises not to be governed b}' the rules of law, as to com- 
mon law conve3'ances ; but the question is, whether they are to happen 
within a reasonable time, or not. Ibid. 32<S. 

3. Limits of executory devise. J) V(‘s. 131. 

4. Testator may give a life-estate, to be appointed by the survivor ol* one 
thousand persons. 1 1 Ves. 145. 

5. Limits of executory (l(;vise, twenty-one years atVer lives in being, witli 
the period of gestation. VI Ves. ‘232. 

6. The rule, as to executory devise, allowi’ig any inirnlier ol' lives in being, 
a reasonable time for gestation, and twenty-one years, is now the clear law. 
4 Ves. 3 It). 

7. Since tlie revolution, judges have disapproved of extending executory 
devise; but there is no instance of a limitation of the niunber of lives. 
Ibid. 332. 

8. The number of contingencies for an executory devise, not material, it 
they arc to happen within the limits allowed by law. Ibid. .327. 

9. In executory devise, the time of gestation may be taken both at the 
beginning and the end. 1 1 Ves. 149. 

10. Ileason for allowing the twenty-one years after lives in being, for exe- 
cutory devise. 4 Ves. .337. 

11. Reasons for allowing the ten months and twenty-one years after lives 
in being, to postpone the vesting of an executory devise. Ibid. 327. 

12. No limited number of lives, for the purpose of postponing the vesting 
of an executory devise. Ibid. 313. 

13. Executory devise, which may postpone the vesting beyond lives in 
being, and twenty-one j^cars, cannot be supported upon the possibility 
that the estate may vest sooner. 1 Ves. 134. 

14. Devise in trust lor a son of the testator’s nephew A. at the age of 
twenty-four; if he hath no son, to a son of the testator^s great-nephew B. ; 
but, if neither have a son, then to a son of the testator’s great -niece’s 
daughter, taking his name ; whoever should take, not to be put in possession 
of any of the testator’s effects until twenty-four, nor the executors to give 
up their trusts “ till a proper intail be made to the male heir by him.” An 
executory trust in tail, for an only son of A. en ventre at the testator’s death-; 
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not void for uncertainty, nor too remote. Blackburn v. Stables, 2 Ves, & 
Beam. 367. 

5. A devise after a general failure of heirs or issue, void, 

1. To testator’s wife and her heirs, but in case of her decease without 
issue, to the eldest son of his brother, too remote. Bigge v. Benslev, 
IB. C.C. 187. 

2. Testator gave the accumulation of rents and profits till A. sliould attain 
twenty-one, to be laid out, find the trustees to permit A. to receive the in- 
terest during his life ; tlien he gives the money to tlie issue male of A. ; and 
in default, to tliose whom the plaintifts represented. The issue male oi* A. 
would have taken as purchasers, therefore the limitation is too remote. 
Knight V. Ellis, 2 B. C. C. 570. 

3. Devise and bequest, in trust to pa}^ the income to A. for his use during 
his life, with remainder, in default of issue, to B. for his use during his life ; 
remainder, in dcftuilt of issue, to C. for life, in the same manner ; remainder 
over. The remainder, after the limitation to A. for life, void, as too remote ; 
and A. being heir at law and residuary legatee, his title to the real and per- 
sonal estate was establislied. Whetlier the express estate for life would be 
enlarged by implication, ipucrc, Boehm v. Clarke, 9 Ves. 580. 

4. Testatrix gave all her estate, real and personal, to her daughter and 
her heirs, and half the navigation money for her natural life ; and in case she 
dies without issue, all to he divided between four nephew^s and nieces, 
named ; the part of 0 !ie only for life, and to bo divided between the survivors. 
Tlie limitation over too remote, there being no expression or circumstance 
to limit the generality of the words to a failure of issue at the time of the 
death. As to what property it extends to, qmcrc, Barlow v. Salter. 17 Ves. 
479. 

XIX. C']rftutoi|i tjctjiscsi — IictJiiSc of a fitrljoID to rouuuctut 

HI furuio. 

1. Within wliat time such devise must vest. 

Vide i\ Ves. 145. 

2. A devise over for life on failui*e ol‘ issue of the first devisee, is 

valid. 

After failure of issue male of the testator,” under particular circum- 
stances, means, ‘‘ issue by that marriage,” and is too remote. Lytton v. 
Lytton, 4 B. C. C. 441. 

XX. (Btftiitorp ticiHScsJ of tcimci fov litatss^ 

The words “ dying without issue, sometimes restrained to tlie death 

of a person in esse. 

The words if he shall happen to die without issue,” may be so construed 
by the context of the will as to mean children : and in that case the remainder 
over will not be too remote. Attorney -general v. Bayley, 2 B. C. C. 553. 

XXI. £Df otfiet matm'0 relating to cttcutorp Dci)i!Sr0. 

Of trusts of accumulation. 

1. Devise of real estates of the annual value of near 5000/., and other 
estates directed to be purchased with the residue of the personal estate, 
amounting to above 600,000/., to trustees and their heirs, &c, upon trust 
during the lives of the testator’s sons A., B., and C., and of his grandson D., 
and of such other sons as A. now has or may have, and of such issue as D. 
may have, and of such issue as any other sons of A. may have, and of such 
sons as B. and C. may have, and of such issue as such sons may have as shall 

be 
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be living at his decease, or born in due time afterwards, and during the life 
of the survivor to receive the rents and profits, and from time to time in- 
vest the same, and the produce of timber, &c. in other purchases of real 
estates; and, after tlie death of the survivor of the said several persons, 
that the said estates shall be divided into three lots, and that one lot shall be 
conveyed to the eldest male lineal descendant then living of A. in tail male ; 
remainder to the second, &c., and all and every other male lineal descendant 
or descendants then living, who shall be incapable of taking as heir in tail 
male of any of the persons, to whom a prior estate is limited, of A. suc- 
cessively in tail male ; remainder in equal moieties to the eldest and every 
other male lineal descendlint or descendants then living of B. and C. as 
tenants in common in tail male in the same manner, with cross remainders ; 
or if but one male lineal descendant, to him in tail vuale ; remainder to the 
trustees, their heirs, &c. The other two lots were directed to be conveyed 
to the male descendants of B. and C. respectively in the same manner, and 
with similar limitations to the male descendants of their brothers, and to the 
trustees in fee ; and it was directed, that the trustees should stand seised 
upon the failure of male lineal descendants of A., B., and C. as aforesaid, 
upon trust to sell and pay the produce to his majesty, his heirs and suc- 
cessors, to the use of the sinking fund; the accumulation, till the purchases 
or safes can take place, to go to the same purpose ; .with a direction, that 
all the persons becoming entitled shall use the surname of the testator only. 
The trusts of the will were established. Thellusson v. Woodford, 4 Ves. 

2. See 4 Ves. 227. Devise of real estates of the annual value of near 
5000/. and other estates, directed to be purchased with the residue of 
the personal estate, amounting to above 600,000/., to trustees and their 
lieirs, &Q. upon trust during the lives of the testator’s sons A., B., and C., 
and of his grandson D., and of such other sons as A. now has or may have, 
and of such issue as D. may have, and of such issue as any other sons of A. 
may have, and of such sons as B. and C. may have, and of such issue as such 
sons may have as should be living at his decease, or born in due time after- 
wards, and during the life of the survivor to receive the rents and profits, 
and from time to time to invest the same, and the produce of timber, &c. 
in other purchases of real estates ; and after the death of the survivor of the 
said several persons that the said estates shall be divided into three lots ; 
and, that one lot shall be conveyed to the eldest male lineal descendant then 
living of A. in tail male; remainder to the second, &c., and all and every 
other male lineal descendant or descendants then living, who shall be in- 
capable of taking as heir in tail male of any of the persons J:o whom a prior 
estate is limited of A., successively in tail male; remainder in equal moieties 
to the eldest and every other male lineal descendant or descendants then 
living of B. and C. as tenants in common in tail male in the same manner, 
with cross remainders ; or, if but one such male lineal descendant, to him in 
tail male ; remainder to trustees, their heirs, &c. The other two lots were 
directed to be conveyed to the male descendants of B. and C. respectively 
in the same manner, and with similar limitations to the male descendants of 
their brothers, and to the trustees in fee ; and it was directed, that the trus- 
tees should stand seised, upon the failure of male lineal descendants of A., 
Br, and C., as aforesaid, upon trust to sell, and pay the produce to his ma- 

E , his heirs and successors, to the use of the sinking fund : the accumu- 
1 , till the purchases or sales can take place, to go to the same purpose ; 
with a direction, that all the persons becoming entitled shall use the surname 
of the testator only. The decree, establishing the trusts of the will, was 
affirmed by the house of lords upon appeal. Thellusson v. Woodford, 
11 Ves. 112^ 

3. Before the statute 39 & 40 Geo; 3. c.98. accumulation might have been 
co-extensive with, but could not exceed the limit of executory devise ; viz. 

until 
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until an unborn child of a person in being attained twenty-one ; but limit- 
ation to vest only in the first descendant of a person in being who might 
attain twenty-one, too remote. 2 Ves. & Beam. 61. 

4. Testator, after making a provision for the maintenance of his children, 
gives all the rest, residue, and remainder of his real and personal estate to 
his son, T. W. G., to be a vested interest on his attaining the age of twenty- 
one and “ if he shall happen to die before twenty -one, then to his daugh- 
ter E. G., with remaiders over. The rents and profits are to accumulate 
until T. W. G. attains twenty-one, or dies under that age. Glanvill v. Glan- 
vill, 2 Mer. 38. 

XXII. 3iurijii»imon of tourtjs of cnuup in crlatton to drlitsiep. 

Correction of mistake. 

1. Mistake in a will and codicil as to the amount of a fraud, out of which 
younger children were to be provided for, rectified on the evident intent of 
thtt testator. Brackenbury v. Brackenbury, 2 Eden, 275. ; Arab. 474. 

2. Where testator expresses himself incorrectly, the court will effect the 
intent by supplying words. Dodson v. Hay, 3 B. C. C. 404. 


DEVISE OF PERSONAL PROPERTY. 

I. 5®l3at iitgtrmnentfli uBall be conmbereb 

1. Deeds. 

2. Df'cds, testamentary in their nature, are often required to be 

proved as such. 

3. A letter to an attorney containing instructions for a will. 

4. Miscellaneous. 

II. vSIttbat in^tcumeuts efrall not bt consibtrtb 00 

1. An incomplete or unfinished testarnentarv paper. 

2. Written statement of what bystanders understood” to be 

testator’s meaning. 

3. Miscellaneous. 

III. (tSUiat lUtiji be beqiicacbeb. 

Whether a heritable bond in Scotland may be disposed of 
by will. 

IV. £)f bcqiiessts to attesting tnitness^eg^ 

The stat. 25 Geo. II. extends to all wills and codicils. 

V. Kebocation of toills^ 

1. By cancelling a codicil of exclusion, corresponding to an 

interlineation in tlie will, omitted to be erased. 

2. Effect of a revocation upon a mistaken supposition. 

3. Effect of a codicil revoking a legacy of 50/.” whereas it 

was 100/. 

4. Implied revocation, by marriage and birth of a child. 

5. A legacy is not revoked by testator’s marriage with legatee. 

6. A case in which the gift of the general residue only, and not 

of the articles enumerated, was revoked by a codicil. 


VI. Jn 
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VI. 3111 rcfanon to flic probate. 

1. Prerogative probate, wlieri requisite. 

2. How far conclusive. 

VII. Consstinctjoii — gtncial nilesj. 

1. Force of introdiictorj words. 

2. Application ci/ pres of a bequest for a;i infanfs advancement 

in a particular line. 

\UL Con^mimon — tidnit toor&is Drisenfar tjjc Icgartcsf, anli 
tilings brquratlitti. 

1. The words all rny clothes and linen wliatsoever.” 

2. The words ‘‘ my house, and all that sliall be in it at my 

death.” 

3. The words all my property in A. except” a particulai' 

chose in action described. 

4. The words all debts due to me.” 

3. The words all my waggon-ways, rails, staitlis, and all im- 
plements, utensils, and things.” 

6. The words all I am posse.s.sed of.” 

7. The words all debts due and owing to me at the time of 

my death.” 

8. The 3vords cabinet of curiosities.” 

9. The words ^'all in Suflblk.” 

10. The w^ords my liousc and all that is in it.” 

11. The words ‘‘ all my estates in law' and equity.” 

12. The word ‘‘and” construed “or,” ct vice versiu 

1 3. The words “ child,” “ children.” 

14^ The wwds “after-born chikiren.” 

15. The words “ younger child.” 

IG. The words “ seventh or youngest child.” 

1 7. I'he word “ cousins.” 

18. The word “descendants.” 

1 9. The word “ effects.” 

20. The words “ other effects.” 

21. The w'ords “ furniture at X.,” which was afterw^ards removed. 

22. The words “ furniture, and stock of carriages and horses, 

and otlier live and dead stock.” 

23. The words “ goods and chattels.” 

24. The w'ords “ household furniture.” 

25. The word “ issue.” 

26. The w ords “ issue of a deceased child.” 

27. The word “ money.” 

28. The words “ next of kin.” 

29. The words “ personal estate.” 

80. The word “ relations.” 

81. The words “ poor relations.” 

82. The words “ my nearest surviving relations in my native 

country, Ireland.” 

38. The words “ to such as would then be entitled under the 
statute of distributions.” 


34. The 
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34. The words “ legal representative.” 

35. The words personal representatives.” 

36. Implication of tlie word “ respectively.” 

37. The word “ securities.” 

38. The word servant.” 

39. The words survivors or survivor.” 

40. The word “ wife.” 

41. Residuary bequest to ‘Hhe said A. C.” there being two per- 

sons of that name, and both specific legatees. 

42. The words “ he paying thereout,” create a charge. 

43. The words I return to A. his bond,” is not a release but a 

legacy. 

44. Words equivalent to pass future interests in per- 

sonal estate, are to have that effect, unless controlled by 
the context. 

45. In relation to mistake or uncertainty in the thing bequeathed* 

46. Plate and linen misdescribed, as iii his house in S. 

47. Beejuest extended to debts of every description, from the 

ex})lanation of a similar becjuest by another clause. 

48. Legacy of a debt; the debt being mistaken, the actual debt 

shall pass. 

49. AVliether the legacy shall be of sterling money or currency. 

50. Mortgage money. 

5 1 . Money arising from real estate, may pass under the descrip- 

tioii of personal estate. 

52. By what words money to be laid out in land shall pass. 

53. Contract for a purchase, generally : by a devise of the real 

estate, before the purchase is completed, the money 
w^ill })ass. 

54. Geiiei'al words held to include money in trust to be invested 

in land and settletl, though particularly charged on the 
estates devised. 

55. Charge, by will, on real estate of simple contract debts of 

another person, considered as a legacy. 

56. Stock legacies. 

57. An unlimited bequest of the interest of stock, passes the 

principal also. 

58. Bequest restrained in extent to a partial disposition, notwith- 

standing the general words personal estate.” 

59. To confine the objects of a testator's bounty to the period of 

distribution, is, in the^ const ruction of wills, a rule adopted 
from necessity. 
tiO. Bequest by implication. 

61. Interest. 

62. Words releasing bond debts, held not to include a bond sub- 

sequent to the date of the will. 

63. Admissibility of parol evidence to enlarge a .specific bequest. 

64. Effect of mistaking a legatee's Christian name. 

65. Effect of a wrong description of a legatee. 

66. Substitution of one daughter’s name for another. 

67. Admissibility of parol evidence to ascertain a legatee wdiose 

name has been mistaken. 

VoL. VIII. G g % 68. Bequest 
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G8. Bequest to six grantlcliildren, omittiug^tbe name of one, and 
repeating that of another. 

69. Admissibility of parol evidence, to show that the number of 

the favoured persons w^as mistaken. 

70. Bequest to a natural child en ventre $a merc^ without reference 

to any one as the father. 

71. Gift of 100/. to the four children of A. to be equally di- 

vided, considered as four legacies. 

72. Bequest to such . children as A. shall appoint, goes, in de- 

foult of appointment, to all ecjually. 

IX. Congtruction — tofiat toojttis pace tJic absolute 

interest. 

1. Bequest to A. foi’ her and her children’s use. 

2. Be(|uest to A., or, in case of his death, to liis issue. 

51. Bequest to A., and in case of her death, to B. 

4. Bequest to A. for life, and at her decease, to B. 

5. Bequest to A., and, in case of her death, to the children 

of B. 

6. Dividends to A. for life, and after her death, the principal 

to be paid according to her appointment. 

7. Where the words applied to real w^ould create an estate-tail. 

8. ‘ The rule that personalty limited in tail, vests absolutely in the 

first tenant in tail, when not applicable. 

9. Devise to trustees to pay the produce to A., without limiting 

the duration of the interest. 

10. Effect of the death of persons who were to exercise a dis- 

cretion over the befjuest, 

11. A case in which the legatee took the absolute interest, not a 

power of disposition merely. 

12. A case in whicli a legacy, given in trust during inlancy, passed 

absolutely. 

1 3. A bequest held an absolute legacy, not an annuity. 

14. A bequest held an annuity, not an absolute legacy. 

15. A gift of stock in long annuities, p imd facie means so much 

a year. 

16. Indefinite bequests of dividends. 

1 7. Tlie capital of the residue passed by implication, thougli the 

interest and dividends only were expressly disposed of. 

18. Specific bequest for life of things quee i 2 }so usu comumuntur, 

19. Miscellaneous cases. ^ 

X. ConjJtruction — toftat toorii^ citatc a 

1 . Bequest to the use of A., and, in case of her decease, to the 

use of her children. 

2. Bequest to A. and B., to be distributed to their cliildren by 

tlieir wills. 

3. Bequest to the sole use of N. or of her children for ever. 

4. A legacy to B. on the same conditions, on his attaining 

twenty-one.” 

5. Bpquest to A., and on his death, to his next of kin, in a 

course of administration. 


6. Effect 
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(>. Effect of a direction for an inventory, restraining a bequest 
of furniture^ &c. to an interest for life. 

T. A becjuest held an interest for life only, witli a limited 
power of disiX)sition. 

8. Devise to one for life or absolutely, with directions that he 

shall dispose of it to another at his death. 

9. Miscellaneous cases. 

XI. Coitsitcumon — tofiar toorli0 tirarc a loint teiiaiicu, or 

trnaiicp in common. 

1. Joint tenancy. 

2. Tenancy in common. 

XII. Conjstrutrion — tofiat toarbis crratr a tljargc. 

A miscellaneous case. 

XIII. Coiifiitrumon — ttijjat toacti0 titatc a contiition. 

1. Marriage with consent. 

2. The condition of not marrying within twelve montlis from 

the death. 

3. The condition of having a child. 

4. The condition of giving security within .such a time not to 

marry B. 

5. Condition to claim within a specified time. 

Proof of a life, through a specified medium. 

7. The condition of notifying to executors a willingness to 

release claims,” how broken. 

8. Condition for maintenance. 

9. Condition for payment of debts. 

1 0. The condition of being put out an apprentice. 

1 1 . Bequest of money to be laid out in land. 

12. Legacy to C. held contingent on A.’s surviving B. 

13. A legacy upon an express contingency, which never hap- 

pened, failed, notwithstanding the apparent intention in 
favour of the legatee. 

14. The case of a condition broken by taking the benefit of an 

insolvent act. 

1 5. In relation to the case where the condition becomes impos- 

sible by the act of God. 

16. A limitation over upon the death of a parly, in case he 

became entitled, which lie never did. 

17. If D. should not be alive/’ not a condition. 

18. A case of a contingency with a double aspect. 

19. A case wlierc a legatee was held bound to keep down the 

interest of a mortgage only, not to pay renewal fines. 

20. Other cases. 

XIV. Coit0tcumon — toljnt toorlig tmw on altcniorite, 

'Po use tlie fiirniture of a house, or accept a bequest to pur- 
chase furniture. 


(1 « 2 


XV. eion* 
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XV. Cou0ttu(tion — togat tooiiss cvcatt a fieatrti, toftat a 
contingent, intricsiL 

1. The case of a vested bequest, transmissible to clirldren. 

2. Vide ill tit. Vksting. 

XV L Mitfiut tog at pencil a bequest of pct^onaltp must 

1. Examples of void limitations. 

2. Examples of valid limitations. 

XVII. eroiigmictton— teitg rcfmitcr to miots of acfiiimaation^ 

Miscellaneous. 

XVIII. Conj 5 tr«crion — togat toar?i?{ matt a Inmtanon outr. 

A case wliere the siibsov'jneiit words were held not to control 
a previous limitation over, which therefore was loo remote. 

X.IX. Goitssmimon — tn rdanaa to monni to bt laid out iii 

(aitbA 

1. Where it shall be laid out. 

2. How it shall be settled. 

3. WHiether it shall pass as real or personal. 

XX. gToiiomiftion — in rdarion to tnreotafp^ 

1. A sum directed to be disposed of accordino' to any instruc- 

tions testator might leave in writing ; and none found. 

2. Property excepted as hereinafter disj)osed of to A., which it 

was not. 

3. From revoking the share of a residuary legatee. 

4. Miscellaneous cases. 

XXL Cougtnimon — tn rdanoti to tgt itssibu^ 

1. Residuary clause passes all personalty that is not disposed of. 

2. The general residue of personalty comprehends every thing 

not otherwise effectually disposed of 

3. Whatever is not well given by the will, falls into the residue. 

4. Under residuary bequest to legatees in proportion to their 

legacies, all, even of rings, entitled. 

5. Relations took shares in the residue, notwithstanding specific 

bequests by codicil. 

6‘. Where no direction is given as to surjilus interest, and the 
capital is made payable at a future time, the surplus interest 
falls into the residue. 

7. A particular fund held part of the residue. 

8. What bequest shall be residuary. 

9. Construction of a residuary disposition, as embracing the 

general, and not limited to a special residue. 

10. Whether a mere residuary bequest amounts to a disposition 

of the legacy. 

1 1 . Construction of a residuary clause, as comprehending a 

legacy given upon a contingency, which did not happen. 

12. Words in a residuary clause held referrable to a contin- 
" gency. 


13. Legacy 
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13. Legacy of a specific sum, as a residue, but niiscalculaLcd ; 

the residue being larger shall pass. 

14. What not included within an exception out ol‘ a residuary 

bequest. 

\ 5. Amount of the shares of the residuary legatees, in a mis- 
cellaneous case. 

1(). Miscellaneous cases. 

17. “Specifically,’^ construed “particularly.” 

18. With reference to conversion. 

ID. Whether the executor or tlie next of kin shall take. Vide 
in tit. Uses and Trusts. 

XXII. CoiiiStructton — imsceHaitcou^ tarn* 

1 . Legatee held entitled to the produce of securities beciueathed, 

concerted in testator’s lifetime. 

2. Power to appoint the whole fund to the survivor of children. 

3. Power to exclude from a partnership. 

1. A deed of appointment held sufficient indication of intention 
tliat property should continue personal. 

5. A case where a residence at L. beyond a year was held not 
to entitle to the continuance of a weekly payment. 

0*. Becpiest for the improvement of the city of* Bath. 

7. A bequest construed as a direction to lay out the money in 

an annuity. 

8. Annuities “ in the order they are now mentioned.” 

9. Charitable bequest. 

10. Annual sum not confined to the minority of legatee. 

1 1 . Release. 

1 2. Property held subject to the uses of a settlement. 

1 3. A bequest for the poor of a parish, held not within the 

meaning of a local act. 

1 4^. Becpiest of the debt which shall be owing on a particular 
day, taken as it stood on that day. 

1.5. The income only, not the capital, held disposed of. 

16. The disposition — held to be in favour of the younger 

children, excluding the eldest. 

1 7. Miscellaneous cases. 

XXIII. £)f t&e gurbitiotsinp of atemeo 

Vandergucht v. Blake. 

XXIV. j0f sspmfic anti pccimiarp JcgacicsS^ 

1. The leaning of the court is against specific legacies. 

2. What legacies are specific. 

3. What legacies arc pecuniary. 

4. Legacy is ambulatory; but a specific becpiest is fixed as 

much as a devise of land. 

5. A specific legacy cannot, in a subsequent part of the will, be 

charged with payment of debts and legacies. 

6. Distinction between the specific bequest of a debt, and le- 

gacies out of it. 

XXV. 
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XXV. MBcn legacies bt artumulatide > toj^rn noL 

1. When they shall be accumulative. 

2. When not. 

XXVI. iiilJjar 08all be an abemption of a legatp > tobat not* 

1. What shall be. 

2. What shall not be. 

3. A codicil, ratifying a will, does not set iijian adeemed legacy. 

XXVII. OTfien a legacp ssSall lappe; tolicn not. 

1 . When it shall lapse. 

2. When it shall not lapse. 

3. Of the law of Scotland upon this subject. 

XXVIII. OTftcn a Icgacp sifiall he 

A legacy to one falsely assuming a particidar character. 

XXIX. £Df efiarging legams upon tfft rral rotate# 

1. What words shall be sufficient to create a charge; what not- 

2. Implication of a charge. 

3. Of the rule that land charged by attested will, is also charged 

by an unattested codicil. 

XXX. £)f tgr papmmt anti appropriation of Irgacteo# 

1 . Time of payment in ordinary cases. 

2. Time of payment, where legacies are given out of the 

residue. 

3. Time of payment, in the case of a residue bequeathed to 

children payable at twenty-one. 

4. Time of payment, in the case of a defeasible legacy. 

5. Time of jiayment, of a legacy at a particular age, and one 

legatee attaining it. 

6. Time of payment, in miscellaneous cases. 

7. Of the mode of payment, where the legacy is bequeathed in 

a foreign coin. 

8. Of the mode of payment, in miscellaneous cases. 

9. Where a legacy is given over in default ot‘ claim. 

10. The case of a defeasible legacy payable at a particular time. 

1 1. Out of what fund a legacy shall be payable. 

12. To whom a legacy shall be paid. 

13. Voluntary bond payable in preference to legacies. 

14. In the case of married women. 

15. Where a legacy is payable out of land, and the legatee dies 

before the time of payment. 

16. Of presumptive payment. 

1 7. In what cases tlie court will order legacies to be raised or 

secured. 

18. In what cases the court will not order legacies to be raised 

or secured. 


19. What 
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19. What appropriation shall Iw valid. 

20. What appropriation shall be invjilid. 

XXXI. 3ln tttgat ta^cd tf)t pcrseonal c0tatc $;gaH be 
appltrb. 

XXXII. 3ltt togat ta0c0 real egtatr jsfiall be first appHcb. 
XXXIII. £)f tfie abatement aiib refunbing of legacies. 

1. Legacies and annuities out of j)ersoual estate, decreed to 

abate in proportion. 

2. In the ca.se of a devise in trust for several legatees; the death 

of some; and a deficiency. 

ti. Legatee must refund on the assets proving deficient. 

4*. In the case of laches. 

XXXIV. tlje rigljts anb equities of legatees. 

1. Right of a specific legatee against the executor’s pawnee. 

2. Right of a legatee against the executor’s voluntary donee. 
Distinction between specific and pecuniary legatee, in the 

case of assets pledged, or disposed of. 

4. In the case of the depreciation of a specific legacy wrong- 

fully withheld. 

5. On a devastavit by the executor, a specific legatee. 

6. Right of legatees to stand in the place of specialty creditors 

paid out of the personal estate, against estates descended. 

7. On a mortgagee exhausting the personal estate. 

8. Lien of residuary legatee on the specific fund. 

9. In the case of a fund of investment rising in value. 

1 0. Right of a legatee to prosecute a decree for an account. 

11. In relation to a surplus. 

12. In relation to the residue. 

19. Miscellaneous. 

XXXV. £Df tfip banqfatttoii of bebro .mb pomoii0, bn 
legacies. 

1. (leneral rule. 

2. Vide in tit. Satisfa(’T 1 on. 

XXXVI. £)f bequesitsi to ttccutorgi ao butl). 

XXXVII. ^ijjrcllantoua points rclatibr to bcqiicbtgi. 

1. Beque.st tow^ards liquidating the national debt. 

2. Principle of arrangement as to personal estate, between the 

persons entitled for life and in remainder. 
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1. OTgiit ingfiumciitfli b? congibereti ajs toillg* 

1. Deeds. 

A deed niiiy operate as a will. Habersham v. Vincent, 4 B. C. C. 353. ; 
t2Ves.jun,201.. 

2. Deeds testamentary in tlieir nature, are often required to be provetl 

as such. 

Deeds testamentary in tlieir nature, often required to be proved as such. 
lVes.411. 

3. A letter to an attorney, containinf^ instructions for a will. 

A letter to an attorney containing instructions for a will, established as 
a vvill, Habberficld v. Browning, 4 Vcs. 200. 

4. Miscellaneous. 

C. by his will devised all his freehold and copyhold estates to his two 
daughters, A. and M., and all other daughters that he might thereafter 
havc^ as tenants in common in fee. He had afterwards another daughter 
L. He then gave directions for another will, by which he gave all his real 
estates to his two eldest daughters, and a sum of 15,000/. to his daughter L. 
The attorney took the minutes of this second w ill in writing ; but before it 
was prepared, the testator died. These minutes were proved in the spi- 
ritual court as a testamentary paper. This paper being proved in the spi- 
ritual court is sufficient to pass the copyhold estate. But it is so totally 
void as to the freehold, that it will not put L. to her election under ivhich 
wdll she will take ; and she, therefore, will take her share of tlic freeholds 
under the first will, as well as the X5j000/. under the second. Cary v. 
Askew, 1 Cox, 241 . 

II. KKUbat sball not be ton0tbertb no ttiilio. 

1. An incomplete or unfmislied testamentary paper. 

1. If it appears upon a wall of personal estate, that something more is 
intended to be done, and the party is not arrested by sickness or death, the 
usual declaration at the beginning, that it is his will, is not sufficient. 
9 Ves. 249. 

2. An unfinished testamentary paper of no effect ; tlie party having lived 
eight days afterwards. Griffin v. Griffin, 4 Ves. 197. 

3. Where a testatrix made her w ill, disposing of real and personal pro- 
perty, and signed and sealed it, and a clause of attestation in the common 
form was subjoined, to which there was no subscription of witnesses, and 
the will Was found at her death wrapped in an envelope, on which was 
written, “ I have signed and sealed my will, to have it ready to be witnessed 
the first opportunity I could get proper persons held, the instrument ap- 
pearing to be incomplete (something more liaving been intended), was not 
a good will as to the personal property. Walker v. Walker, 1 Mer. 503. 
Parol evidence admitted as to the circunistances of the papers, and the in- 
tention of the testatrix. Ibid. 

2. Written statement of what bystanders understood” to be tes- 
tator’s meaning. 

A paper writing signed by the executors and others, purporting to be an 
acknowledgment of what they understood to be the will of the testator when 
he was unable to speak, although proved in the spiritual court as a tes- 
tamentary paper, yet will not operate as a codicil in the court of chancery, 
and the bill (dainaing legacies under such an instrument w^ill be dismissed. 
Gawler v. Standerwick, 2 Cox, 16. 

3. Mis* 
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Revocation of voilh, 

3. Miscellaneous. 

Testator having bequeathed his personal estate to his wife, with a con- 
tingent disposition to any child she might be ensient with, by an instrument 
executed in the East Indies, during his last illness, empowers A. and B. 
to invest any gold-dust, ike* which he had, in bottomry, as they should think 
most advantageous, and deliver the same over to his wife, or her assigns, 
she running all risk. Held, that this instrument, though it had been proved 
in the ecclesiastical court, was merely an act hiicr vivosy and not a revo- 
cation of the will. Pigott v. J’ Anson, 1 Eden, 469. 

III. SJMfiat map ht Iiequeatgeti^ 

Whether a heritable bond m Scotland may be disposed of l)y 

will. 

Heritable bond in Scotland, whether disposable by will, referred to tlie 
master to certify the lex loci* Glover v. Shothoff, 2 B. C. C. 33. 

IV. £Df to amoting toitnrjsotsf* 

The statute 25 Geo. 2. extends to all wills and codicils. 

Legacy to a subscribing witness to a will, though of personal property 
only, void under the statute 25 Geo. 2. c. 6. extending to all wills and co- 
dicils. Lees V. Summersgill, 17 Ves. jun. 508. 

V. iRebotarion of 

1. By cancelling a codicil of exclusion, corresponding to an interline- 
ation in the will, omitted to be erased. 

Where a testator interlined his will, to except the plaintiff, who was named 
a legatee under it, w’ith others, and also made a codicil expressly excluding 
him, but afterwards obliterated the codicil, without doing the same with 
the interlineation of the will ; the court admitted the plaintiff to an equal 
interest with the other parties taking under the will, considering the in- 
icrcnce as certain that the testator so intended, Utterson v. Utterson, 
Cooper, 40. 

2. Effect of a revocation upon a mistaken supposition. 

Testator by his w’ill gave legacies to A. and B., describing them as grand- 
children of C., and their residence in America: by a codicil he revoked 
these legacies, giving as a reason, that the legatees were dead : the fact not 
being true, they were held entitled, upon proof of identity. Campbell v. 
French, 3 Ves. 321. 

3. Effect of a codicil, revoking a legacy of 50?.’^ whereas it was 

Too/. 

A testator by codicil revoked the legacy of 50/. bequeathed to his sister.* 
The only legacy given to her was 10()/. given by the will : as to the effect 
of the codicil, qucerc. Lord Carrington v. Payne, 5 Ves. 404. 

4. Implied revocation, by marriage and birth of a child. 

1. Marriage and birth of a child, an implied revocation of a will of per- 
sonal ])roperty. 1 Ves. & Beam. 397. 

2. Vide in tit. Devise of Real Property. 

5. A legacy is not revoked by testator’s marriage with legatee* 

Marriage of a testator with a legatee, is not a revocation of the legacy. 
Eubank v. Hallowcll, 2 B. C. C.220. 


6* A 
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6. A case in which the gift of the general residue only, and not of the 
articles enumerated, was revoked by a codicil. 

Testator bequeathed as follows: “ As to my leasehold house in L., and 
all my household goods and furniture there and at S., and as to all my 
plate, linen, china, pictures, live and dead stock, and all the residue of my 
goods, chattels, and personal estates, &c. 1 give and bequeath the same to 
A,” By codicil he revokes the bequest of the residue’' to A., and gives 
“ the residue of his said personal estate” to B. The gift of the general 
residue only, and not of the articles enumerated, is revoked by this codicil. 
Clarke v. Butler, 1 Mcr. 304. 

VI. 5n itlation to t})t pvobatc. 

1 . Prerogative probate, when requisite. 

To get money out of court, however small the amount, a prerogative 
probate is necessary. Thomas v. Davies, 12 Vcs. 417. 

2. How far conclusive. 

1. Probate not conclusive; not being refused, except in a plain case. 
Sinclair V. flonc, 6 Ves. 607. 

2. Probate being granted as of a will and codicil, is conclusive as to the 
fact of their being distinct instruments. Baillie v. Butterfield, 1 Cox, 392. 

Vll. Congtuumoii — gtnccal niltis, 

1. Force of introductory words. 

Bequest of the testator’s fortune in India, not extended, under the general 
words “ temporal estate,” in the introductory part of the will, to property 
in England, part remitted from India between the will and tlie death, and 
some in its passage to England at his death. Sadler v. Turner, 8 Ves. 617. 

2. Application ci/ jn'cs of a bequest for an infanCs anvcuiccmcnt in a 

particular line. 

If a legacy is given for the benefit of an infant in one way, and it cannot 
be so applied, it may be applied for liis benefit in another way, as if it was 
to put him into orders, and he became a lunatic. 5 Ves. 463. 

Vlll. Con0trumoii — toljat t)ocb0 bc^ciibe tgc Icgatecjf, anb 
tgingb iicqiicatbcb. 

1. The words “ all niy clothes atid linen whatsoever.” 

Legacy of “ all my clothes and linen whatsoever,” only passes body, not 
table or bed linen. Hunt v. Hunt, 3 B. C. C. 311. 

2. The words my house, and all that shall be in it at my death.” 

Securities for money do not pass by goods in testator’s custody. Green 
V. Symonds, 1 B. C. C. 129. n. 

3. The words all my property in A. except” a particular chose in 

action described. 

Bequest of “ all my property in A. except” a particular chose in action 
described in the will. Other choses in action found in A. (such as mortgaged 
deeds, bonds and bankers’ receipts) do not pass, notwithstanding the excep- 
tion. Vaughan v. Brook, 1 Sch. & Lef. 318. Bank notes would have passed ; 
they being quad cash. Ibid. 319. 

4. The words all debts due to me.” 

Money at a'banker’s held to pass under a bequest ol‘ all debts due to th^ 
testator. Carr v. Carr, 1 Mer. 541. n. 

5. The 
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5, The words ‘‘ all my waggon-ways, rails, staiths, and all implements, 
utensils, and things.” 

Testator gave all his waggon-ways, rails, staiths, and all implements, uten- 
sils, and things, at his death used or employed together with, or in or for the 
working, management or employment of his collieries, and which may he 
deemed as of the nature of personal estate, in trust, to be held or enjoyed 
with the collieries. Decree by Lord Rosslyn, that under this bequest, and 
upon the circumstances, money due from the fitters and others, and in the 
Tyne bank, coals at the pits and staiths, corn, hay, horses, timber, oil, can- 
dles, fire-engines, and other articles of stock in trade, passed. 3 Ves. 212. 
I'hat decree affirmed, upon a re-hearing, by Lord Eldon, but with consider- 
able doubt. Stuart V. Marquis of Bute, 11 Ves. 627. 

6. The words all I am possessed of.” 

Construction of a very inaccurate will, that the words “ and all I am pos- 
sessed of,” were confined to a specific bequest of stock immediately preced- 
ing ; moaning all interest in that fund ; and did not comprise the general 
residue ; which was, by a subsequent clause, expressly disposed of in a diffe- 
rent manner. Wilde v. Holtzrneyer, 5 Ves. 81 1. 

7. The words “ all debts due and owing to me at the time of my 

death.” 

Under a bequest of “ all debts due and owing to the testator at the time 
of his death,” a bond conditioned for replacing a sum of stock sold by the 
testator after the date of his will, and lent by him to the obligor, was held 
to pass ; the day stipulated for the re-investment being passed at the time of 
his death ; therefore not comprehended in the residuary devise enumerating 
(among other things) *‘his government stocks and funds.” Essingtonv. 
Vashon, 3 Mer. 434. 

8. The words “cabinet of curiosities.” 

Diamonds and pearls made up for wear, will not pass by a devise of a ca- 
binet or collection of curiosities, consisting of coins, medals, gems, and oriental 
stones, and other valuable things. “ Valuable things” must mean things 
ejnsdem generis. Cavendish v. Cavendish, 1 Cox, 77. ; 1 B. C. C. 467. 

9. The words “ all in Suffolk.” 

A bond being at the testator’s house in Suffolk, does not pass by the words 
in his will, “ I give all in Suffolk the bond having no locality. Moore v. 
Moore, 1 B. C. C. 127. 

10. The words “ my house and all that is In it.” 

Under a beejuest of ‘‘ my house and all that shall be in it at my death,” 
cash passes ; not promissory notes and securities. Whether . bank notes 
should be considered cash for this purpose, quccre. 11 Ves. 662. 

11. The words “all my estates in law and equity.” 

“ All my estates in law and equity” in a will, will pass personal to be laid 
out in land. 1 Ves. 204. 

12. The words “and” construed “or,” et vice versd. 

1 . Testator gave legacies to his three children, payable after the death of 
his executrix, and directed, that if any of the children should die unmarried, 
and without issue, before the death of the executrix, the legacy should go to 
the surviving children. One of the daughters married, but died without 
issue in the lifetime of the executrix. Her legacy survived to the other 
children. Ilcpworth v. Taylor, 1 Cox, 112. 

2. Bequest to two persons or their children, held to give the children an 

interest 
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interest by way of substitution only; not concurrent. Crooke v. Dc Vandcs, 
.^)Ves. 107. 

13. The words “child,” “children.” 

1. A legacy to the cbildren of A. does not extend to a child in venire m 
mere. S. C. 2 Ih C. C. 33. ; S. P. Cooper v. Forbes, 2 B. C. C. 68. But the 
point doubted, lord chancellor's opinion being rather contrary. Clarke v. 
Blake, 2 B. C. C. 320. 

2. Legacy to the children of a deceased sister means children living at the 
testator’s decease. Viner v. Francis, 2 B. C. C. 658. 

3. Where a legacy is to be divided among children at a given time, those 
born before the time of division shall take. Pulsford v. Hunter, 3 B. C. C. 
416. But where the gift is general, all shall take. Hughes v. Hughes, 
3B.C.C. 352. 434. 

4. Under a legacy to the children of A., those born before the time of dis- 
tribution are entitled to share ; unless a time of distribution is expressly 
provided, excluding those born afterwards by the necessity of a previous 
distribution. 15 Ves. 125. 

.5. Legacy given to the children of A. lawfully begotten, or to be begot- 
ten, does not extend to children born after the death of the testator. Sprack - 
Jing v. Ranier, Dick. 344. 

6. Devise to all the children of A. at twenty-one, a child born after the 
death of the testatrix shall take. Congreve v. Congreve, 1 B. C. C. 530. 

7. Bequest to the children of, testator’s daughter, to the number of four, 
of the sum of 1000/. each, if more, the 4000/. to be divided betwxcn 
such as should be living at testator’s death ; but if his daughter should 
die without issue, then over. A child by another husband, born after tes- 
tator’s death, cannot take, and the bequest over is good, being not a limit- 
ation over, but an absolute legacy. Salkeld v. Vernon, 1 Eden, 64. 

8. Testator’s wife being ensient, he gave his estate to trustees, to apply 
profits for the use of the child during infancy, and at twenty-five, to the 
child in fee ; but in case the child should die before twenty-five, without 
issue, remainder over ; the child was still-born. Afterwards testator made 
a codicil, affirming his will, and died without issue ; forty-three weeks after 
liis decease the widow' is brought to bed of a son ; this son cannot take the 
estate, which goes to the devisees over. Foster v. Cooke, 3 B. C. C. 347. 

9. Gift of a residue to the children of A. By a codicil a sum w'as set 
apart to secure annuities. A child born after testator’s death, shall not 
take. Hill v. Chapman, 3 B.C.C. 391. 

10. A specific sum given to the six children of A. A. had six children 
at the time ; one more was born after the will, but before the making of a 
codicil, she shall not take a share with the six born before. Sherer v. Bishop, 

4 B. C. C. 55. 

11. The testator gave to A;B.’s children “ 50/. to every child he hath 
by his wife, to be paid them as they shall come of age.” There were eleven 
children at the date of the will ; thirteen at the testator's death, and three 
born afterw'ards. The thirteen children living at the death of the testator 
arc entitled to their legacies, but not those born afterwards. Ringrosc v. 
Bramham, 2 Cox, 384. 

12. Testator gave to each and every of his children, born or thereafter to 
be born, and who should be living at the time of his death, 5000/. a-picce, 
to be paid at their ages of twenty-one, &c. with interest from the day of his 
death. A child in ventre m mere is entitled to a legacy of 5000/., but the 
interest is to be computed only from the death of the testator. Rawlins v, 
Rawlins, 2 Cox, 425. 

13. Legacies in trust for all grandchildren then in existence by name, to 
sons at twenty-three, daughters at twenty-one, mesne interest for education ; 
surplus to accumulate with survivorship ; residue for all the grandchildren 

generally 
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generally for their benefit, “ as aforesaid;” by codicil, a fund set apart to 
pay life annuities ; grandchild born after testator ’s death not entitled to a 
share of the residue ; into which the fund under the codicil falls after the 
purpose answered. Hill v. Chapman, 1 Ves. 405. 

14. Legacy by a grandfather in trust for the five children by name, and 
all and every the child and children of his son, equally at twenty-one, oi 
upon marriage of the daughters, with power to advance money for putting 
out all and every or any of the sons to business. The first attaining twenty- 
one is entitled to receive his share then. Prescot v. Long, 2 Ves. G20. 

15. Testator directed his children generally to be maintained during the 
life of his wife, but distributed the property after her death in words which 
would not compromise after*born sons ; they were held entitled to the for- 
mer provision. Matchwick v. Cock, 3 Ves. 609. 

16. Under a disposition by will to the children of A. and B. payable at 
twenty-one or marriage, with a limitation over upon failure of issue in the 
lives of A. and B., it was held that all the children without restriction were 
entitled ; and an apportionment being directed, and the interest ordered to 
be paid to those who had attained twenty-one, children born afterwards, 
though entitled to a sliare of the capital, were not allowed to claim the by- 
gone interest. Mills v. Norris, 5 Ves. 335. 

17. Bequest to the children of A. born or to be born, as many as there 
might be, at twenty-one or marriage, with survivorship, and a limitation 
over upon the death of all, Szc. vested in those living, when one is entitled, 
to the exclusion of those born afterwards. Whitbread v. Lord St. John. 
10 Ves. 152. 

18. Legacy to the three children of A. the sum of 600/. each. Four 
children all born before the date of the will, entitled to 600/. each. Gawey 
V. Hibbert, 19 Ves. 125. 

19. Testator gives to each of his sister’s children ‘‘ whether now born or 
hereafter to be born, the sum of 2000/. each, payable at twenty-one,” and 
directs his executors to appropriate a fund for payment of those legacies, the 
interest of such fund to be paid to his sister, until the legacies become pay- 
able. This is an intention which the court will not carry into eftect, in 
favour of children born after the death of the testator, as well as those 
living at the time of his death, by directing such a fund to be impounded, as 
will probably be sufficient to answer the purpose. Defflis v. Goldschmidt, 
I Mer. 417. 

20. Bequest of residue after death of testator’s wife, to five of his child- 
ren, and to the son of my son John Tebbs, or his other children that 
are living : held to pass shares to children of the son, born after testator s 
death, and before the death of his wife. Tebbs v. Carpenter, 1 Mad. 290. 

21. A direction for maintenance, in general terms, comprehending all 
children, not restrained by the bequest of the capital in terms limited to 
those living at the date of the wdll. Freeman tie v. Taylor, 15 Ves. 363. 

22. A bequest of a residue to be divided equally “ amongst all the child- 
ren of my late cousin E. L. and my cousin P. F. and their lawful represen- 
tatives,” is a bequest to the children of E. L. and to P. F. himself, and not 
to the children of P. F. Lugar v. Harman, 1 Cox, 250. 

23. Devise to A. and his wife for life ; and after the death of the survivor, 
upon trust to sell and apply the produce to and among all and every the 
issue, child or children of A., by his said wife, and their representatives 
equally : the fund belongs to the children surviving the testator, but the 
issue of a daughter, who died in the life of A. are entitled as representatives 
against the claim of their father as administrator. Horsepool v. Watson, 
3 Ves. 383. 

24. Testator gave legacies with maintenance, to his two illegitimate child- 
ren, naming them, by C. B. and to all the other children he might have by 
her, 6000/. each, and after other bequests, the residue among his ^aid 

children. 
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children. By codicil, he directed maintenance of another child born since*; 
also interlining his name with those of the other children in the first part of 
the will only. That child entitled only to maintenance, and a share of the 
residue, not to the legacy of 6000/. Arnold v. Preston, 18 Ves. '288. 

t25. Bequest of stock to trustees intrust, after the death of A., to transfer 
the same to and amongst all and every the nephews and nieces that should be 
thenliving, to wit, the said J. B. or, her children, and the said P. B. or, his 
children, and D. L. o?*, his children, and P. L. or, his children, and S. G. or 
her children.’’ Under this bequest, a nephew not expressly named, is not 
entitled to any share. And the fund is equally divisible among such nephews 
and nieces, their children as were living at the time of the death of A. 
Eccard V. Brooke, 2 Cox, 213. 

26. Residuary bequest to A. “ in case she should have legitimate chil- 
dren; in failure of which,’* to go over. A. having only one child born alive, 
who died before her, entitled absolutely. Wall v. Tomlinson, 16 Ves. 413. 

27. Legacy to the children of the late C. K. who shall be living at testator’s 
decease. C. K. being dead at the date of the will, leaving illegitimate chil- 
dren (of whom three were living at the death of the testator), and not hav- 
ing, at the date of the will, nor having ever had, any legitimate children, the 
three illegitimate children were held to be entitled. Lord Woodhouselee v. 
Dalrymple, 2 Mcr. 419. 

14. The words ‘‘ after-born children.” 

Residue bequeathed to A. and “ all the other children hereafter to be 
born” ofB,, at their respective ages of twenty-one. Those born after one 
attains that age, are excluded. Gilbert v. Boorman, 11 Ves. 238. 

15. The words “younger child.” 

1. Legacy to the seventh or younger child of A. A. had six cliidrcn at 
testator’s death, and had had another, who died soon ; afterwards, the plain- 
tiff was born, who was the seventh child living, but eighth in order of birth ; 
held, he did not bear the description, and decreed in favour of tlie youngest 
child. West v. Lord Primate of Ireland, 3 B. C. C. 148. 

2. Construction of a will ; that under a bequest to the younger children of 
A., an only surviving younger child was, upon the whole will, entitled ; 
and the second, having become^ the eldest, was excluded. Lady Lincoln 
V. Pelham, 10 Ves. 166. 

1 6. The words “ seventh or youngest child.” 

Legacy to the “ seventh or youngest child of A.” A. had six children at 
the testator’s death, and had another who died at the ago of two months. 
Afterwards the plaintift was born, and was the seventh child living, but the 
eighth in order of birth. Other children were born afterwards. Under 
these circumstances, the youngest child is entitled to the legacy, and not the 
plaintiff. West v. Lord Primate of Ireland, 2 Cox, 258. 

17. The word “ cousins.” 

Testator bequeathed the residue of his personal estate as follows : “ As to 
the residue of my fortune, I will and desire that the descendants or repre- 
sentatives of each of my first cousins, deceased, partake in equal shares and 
proportions with my first cousins, now alive.” 'The residue is divisible per 
stirpes amongst the first cousins, who were living at the testator’s death, and 
such of the descendants of his first cousins who died before him, as were next 
of kin of the deceased first cousins, and living at the time of the death of the 
testator. Rowland v. Gorsuch, 2 Cox, 187. 

18. The word “descendants.” 

i^egacy to the descendants of A, and B. equally ; all descendants, grand- 
16 (!liildieii 
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children as well as cliildren, take per capita. Butler v. Stratton, 3 B. C. 
C. 367. 

1 9. The word ‘‘ effects.” 

The word “effects” in a will restrained to articles rjuadem with 

those specified, thouryh the consequence was a residue undisposed ol*. Raw- 
lins V. Jennings, 13 Ves. 39. 

20. The words “ other effects.” 

A residuary bequest in general terms. Revocation, by a codicil, as to 
“ plate, linen, household goods, and other effects (money excepted.”) The 
exception, the restrained construction, in general, of the words, “ other 
effects,” viz, ejusdem generis. Stock, therefore, which does not pass under 
Uie word “ money” was included, with leasehold and all personal, except 
money and bank notes. Hotham v. Sutton, 15 Ves. 319. 

21. The w^ords “furniture at X.,” which was afterwards removed. 

Testator bequeathed to his wife his furniture at D. C. and at W. He after- 
wards removed part of the furniture at D. C. to B. S. Held, that furniture 
at B. S. did not pass. Heseltine v. Heseltine, 3 Mad. 276. 

22. The woids “furniture, and stock of carriages and horses, and 
other live and dead stock.” 

Under a bequest of the use of a house, with all the furniture and stock of 
carriages and horses, and other live and dead stock for life, plate passed ; 
w ine and books did not. Porter v. Tournay, 3 Ves. 311. 

23. The words “ goods and chattels.” 

1. “ Goods and chattels” will pass all personal estate; but after “furni- 
ture,” &c. are restrained to articles ejusdem generis. 11 Ves. 666. 

2. By devise of all testator’s goods and chattels in and about his dwelling- 
liouse and out-houscs at A. at his death ; held, that running-horses passed. 
Lady Gower v. Lord Gower, 2 Eden, 201.; Amb. 612. 

24*. The words “ household furniture.” 

Question, whether plate, china, and linen were comprised in a bequest of 
household furniture. Kelly v. Powlet, Dick. 359. 

25. The word “ issue.” 

1. Under a legacy to the issue of A. all descendants are entitled ; and 
take per capita as joint tenants. Davenport v. Hanbury, 3 Ves. 257. 

2. Bequest “ to each and every the child and children of my brother and 
sisters, which shall be living at the time of my death ; but if any child or 
children of my said brother or sisters shall happen to die in my Uptime and 
leave issue, then the legacy or legacies hereby intended for such child or 
children so dying, shall be for his, her, or their issue.” The issue take only 
by substitution. Therefore only the issue of such children as were living at 
the date of the will, are entitled in the event of the death of their respective 
parents, during the testator’s lifetime. Christopherson v. Naylor, 1 Mer. 320. 

26. The words “ issue of a deceased child. 

Bequest of residue of personal estate, to be divided into sixteen parts, 
and five parts to be paid to testator’s daughter R. on her attaining her age 
of twenty-eight years or day of marriage ; provided his said daughter should 
marry with the approbation of his executors, and the remaining eleven parts 
to be divided amongst his other four children ; but in case any of his said 
children should die before their shares should become payable, such shares 
should be paid to and amongst the children who should be then living, and 
the issue of a deceased child or children (if any) per sthpes and not per 
capita^ at the same times as their original shares were made payable. A. 

survived 
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survived the testator, and married at the age of eighteen, without consent, 
and died at the age of twenty, leaving a daughter. The court held, that 
she forfeited her share by her marriage, but that her daugbt(‘r was entitled 
to a share as the “ issue of a deceased child.” liemings v. Munckley, 
1 Cox, 38. 

27. The word money.” 

1. Vide 15 Vcs. 319. 

2. Bequest of “ all the testator’s money in the bank of England,” held to 
pass stock in the funds. Testator having never had any cash in the bank. 
Gallini v. Noble, 3 Mer. 691. 

28. The words next of kin.” 

1, Gift of residue to be divided among the next of kin, share and share 
alike, shall be divided among surviving brothers, nepliews, and nieces, (re- 
presenting deceased brothers and sisters). Philips v. Garth, 3 B. C. C. 64*. 

2. Residuary clause, “ to be divided amongst my next of kin, as if I bad 
died intestate.” A bequest to the next of kin ; as they would take under 
an intestacy ; and the widow is not one of the next of kin” in the ordinary 
sense, or in the sense in which the testator used the words, (iarrick v. 
Lord Camden, 14^ Ves. 372. 

29. The words “ personal estate.” 

Properly, nothing is the personal estate of a testator that ^vas not so at 
his death ; he may so express himself iis to show something else intended ; 
but where there is nothing but a direction to sell land, with an application 
of the money to a particular purpose, there is no instance of holding the sur- 
plus after that purpose answered, to form part of the personal estate, so as 
to pass by the residuary bequest. 1 Ves. & Beam. 415. 

30. The word “ relations.” 

1. By a bequest to a relation, those within the statute of distribution alone 
shall take. Green v, Howard, I B. C.C. 31. 

2. Gift of residue to persons related to the testator, confined to persons 
within the statute of distributions. Rayner v. Mowbray, 3 B. C. C. 234. 

3. Gift of a residue to A. for life, remainder to B. for life, then to be di- 
vided among his sister’s relations, mere intestacy, and shall go to relations 
living at his death. Masters v. Hooper, 4 B. C. C- 207* 

4. Legacy for a mourning ring to each of the tescator^s relations by blood 
or marriage, confined to the statute of distributions, and to those v lio have 
married persons entitled under it. DevisnVc v. Mellisli, 5 Ves. 529. 

5. Residuary bequest to the testator’s daughter for life, and to her chil- 
dren at their ages of twenty-one ; and after the decease of his daughter, 
and of her children under that age, to go and be distributed among his re- 
lations in a due course of administration. Great-nephews and great-nieces, 
the next of kin of the testator at the death of the daughter, entitled, against 
the claim of tlie personal representatives of the daughter, the sole next of 
kin at the deatli of the testator, and of the representatives of nephews and 
nieces who died in her life, insisting that she was excluded by the will. 
Jones V. Colbeck, 8 Ves. 38. 

6. Bequest of residue to testators wife for life, with a direction to dispose 
of the residue amongst his relations^ in such manner as she should think fit. 
Appointment to relations not being next of kin, void, and the residue de- 
creed to be distributed amongst those who were next of kin to the testator, 
at the time of his death. Pope v. Whitcomhe, 3 Mer. 689. 

31. The words poor relations.” 

Legacy to executor to be distributed amongst the poor relations of tes' 

tator 
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tator. A relation who was poor at the time of testator’s death, but became 
rich before distribution, not entitled. Mahon v. Savage, 1 Sell, & Lef. 111. 

The words “ iny nearest surviving: relations in iny native country, 

Ireland.” ’ 

Residue by will given “ to niy nearest surviving relations in my native 
country, Ireland brothers and sisters living, held exclusively entitled 
against nephews and nieces ; but sisters resident in America not excluded. 
Smith V. Campbell, 3 Vcs. <Sr Beam. 275. 

33. The words “ to such as would then be entitled under the statute 

^of distributions.” 

A fund is given after the death of.). H. to such persons as ,T. II. shall 
appoint, and in default of appointment “ to such persons as would then by 
virtue of the statute of distributions be entitled to the testator’s personal 
estate, in case he had died intestate.” There being no appointment, the 
funds shall go to such persons as were the next of kin of the testator at the 
time of his death. Herrington v. Harte, 1 Cox, 131. 

31. The words “ legal representatives.” 

Gift of residue to certain persons, and if they should die in the lifetime of 
testatrix, to their legal representatives ; one died : his next of kin shall take, 
not his executor benelicially, nor his residuary legatee. Bridge v. Abbott, 
3 B. C. C. 221. 

, / 

35. The words jicrsoiial re))rescntativcs.” 

C. F. compounded with his creditors. Mis widow, by her will, left a fund 
to j)ay the residue of the debts to the compounding creditors, or their per- 
sonal representatives. The administratrix of a deceased creditor is entitled 
benelicially to this bequest, and not the next of kin or residuary legatee of 
the creditor. Evans v. Charles, 1 Anst. 128. 

3(). Implication of the w'ord respectively.” 

Bequest to executors of lOOO/. in trust to pay one-half of the interest 
to A. and the other half to B. during their lives, and as their lives drop 
and exj)ire, I direct that tI^e principal and interest he reserved and equally 
divided among their children when they shall severally attain twenty-one.” 
The entire principal vests in the cliildren of B., on their severally attaining 
twenty-one. ISniith v. Streattield, 1 Mer. 358. 

37. The word ‘‘ securities.” 

Stock included in a will under the w ord securities legacies being 
cliargcd for whicli the securities, properly so called, were not sufficient, 
Dicks V. Lambert, t Vcs. 725. 

38. The Mord servant.” 

Under a general bequest to servants, a coachman, provided with the 
carriage and horses by a job-master, according to the usual course of that 
business, not entitled. Chilcot v. Bromley, 12 Vcs. 1 14'. 

39. Tlie words survivors or survivor.” 

Residuary bequest to the testator’s neplicws and nieces per stirpes equally 
f’or their lives ; and after the death of either, that share; of the principal to 
be paid equally to and among the cliildren of such of his said nephews and 
nieces as should die ; and if any die without leaving any child or cliildren, 
that share to go to and among the survivors or survivor of them in manner 
aforesaid. Upon the death of one without a child, that sliare goes to the 
survivors for tiieir respective lives only, and willl pass to their children re- 
spectively with the original shares, but upon the death of last survivor with- 
VoL. Vlll. H h out 



466 


DEVISE OF PERSONAL PROPERTY. [Chancery 


out a child, his shares, both original and accrued, arc undisposed of, not- 
withstanding another has left a child. Millson v. Awdry, 5 Ves. 465. 

40. The word ‘‘ wife.” 

Money bequeathed to be laid out in land to be settled upon the testator’s 
nephew A. for life ; remainder to the wife of A. for life ; with remainders 
in tail to the sons and daughters of A. by such wife ; A. was not married 
till after the death of the testator : neld to extend to a second wife. 
Peppin V. Bickford, 3 Ves. 570. 

41. Residuary bequest to “ the said A. C.” there being two persons 
of that name, and both specific legatees. 

Residuary bequest to “ the said A. C.” there being two persons of that 
name, (A. C. of St. J. and A. C. of H.) both of whom were specific 
legatees. Held, from the manifest intent of the testator, apparent on the 
face of the will, that the former was entitled. Fox v. Collins, 2 Eden, 107. 

42. The words he paying thereout,” create a charge. 

On the point whether legacies were a charge created, and whether vested 
and transmissible. See Seal v. Tichener, Dick. 444. 

43. The words “ 1 return to A. his bond,” is not a release but a 

legacy. 

“ I return to A. his bond” in a will, is not a release, but a legacy ; and 
having lapsed, the bond remains in force against a surviving co-obligor. 
Maitlaind v. Adair, 3 Ves. 231. 

44. Words Jack equivalent to pass future interests in personal 
estate, are to have that efiect, unless controlled by the context. 

Words prima facie equivalent to pass future interests in personal estate, 
to have that effect, unless controlled by the context. 11 Ves. 389. 

45. In relation to mistake or uncertainty in the thing bequeathed. 

1. 10,000/. provided by settlement for one daughter or younger son; 
15,000/. if more. There being but one daughter, the father, by a will under 
a power reserved to him, appoints the time of payment, and the application 
of the interest of the 15,000/. provided for her by settlement, and gives her 
the farther sum of 5000/. ; she was held entitled to 20,000/. Phipps v. 
Lord Mulgrave, 3 Ves. 613. 

2. Testatrix, reciting that she was possessed of 12,700/. three per cent. 
consolidated bank annuities, standing in her name, gave and bequeathed the 
same, or so much of such bank annuities as should be standing in her name 
at her death. At the date of her will, and at her death, she had near 
15,000/. in that fund, besides other stock. The excess, beyond the sum 
mentioned, did not pass. Hotham v. Sutton, 15 Ves. 319. 

3. D. being possessed of 4000/. four per cent, bank annuities, by his 
will gave parts of it to a number of persons ; he then made a codicil, in 
which he said, “ I find willed away only 5600/. four cent, bank annuities, 
and I have there at present 6000/. I give the interest of the remaining 
400/. to F.” It appeared that he had disposed of only 3200/. of the stock 
by his will. F. shall take the whole residue of the stock, under the bequest 
in the codicil. Danvers v. Manning, 1 Cox, 203. 

4 . Testatrix bequeaths all her personal estate to trustees, in trust to sell, 
and out of the produce to pay all debts, and in the next place to pay to 
A. 900/. due on bond.” The testatrix owed only 120/. to A. upon bond ; 
but the court decreed payment of the whole 300/. Whitfield v. Clemment, 
1 Mer. 402., 

5. Legacies, and a residue given in bank stock ; testator had no bank 

^ stock. 
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stock, but had three per cent, consols, which would satisfy the legacies that 
way, and leave a residue ; taken so by consent. Finch v. Inglis, 3 B. C. C. 
420 . 

46. Plate and linen misdescribed, as in his house in S. 

Legacy of all testator’s plate and linen in his house in S. (with the lease) 
to his wife ; he had but one set of plate and linen, which was usually 
removed with the family from house to house. The plate happened to bo 
at B., the country-house, at his death, yet it passed to the wife. Laud v. 
Devaynes, 4 B. C. C. 537. 

47. Bequest extended to debts of every description, from the explana- 

tion of a similar bequest by another clause. 

Bequest of the debts, that shall be due at the death of the testator, by 
mortgages, bonds, or open accounts, from certain persons, extended, from 
the explanation of a similar bequest by another clause, to debts of every 
description ; therefore including judgments. Stenhouse v. Mitchell, 
11 Ves.352. 

48. Legacy of a debt; the debt being mistaken, the actual debt shall 

pass. 

Legacy of a debt; the debt being mistaken, the actual debt shall pass. 
Williams v. Williams, 2 B. C. C. 87. 

49. Whether the legacy shall be of sterling money or currency. 

No fund being provided for legacies, they shall be in the currency of the 
country where given. Pierson v. Garnet, 2 B. C. C. 38. 

50. Mortgage-money. 

Testatrix, mortgagee of an estate, of which her brother was tenant for 
life, and having his bond for some arrears of interest, bequeathed to him 
the arrears of her mortgage on his estate ; likewise a bond from him in her 
possession ; half of the mortgage-money was paid before the will ; the prin- 
cipal mortgage-money does not pass. Hamilton v. Lloyd, 2 Ves. 416. 

5 1 . Money arising from real estate, may pass under the description of 

personal estate. 

Money arising from real estate may pass under the description of personal 
estate upon the intention. 8 Ves. 592. 

52. By what words money to be laid out in land shall pass. 

1. Money to be laid out in land will, by a slight expression of the person 
entitled to it, pass either as personal or real estate. Pulteney v. Darlington, 
1B.C.C.223. 

2. Money to be laid out in land, will pass by the words lands, tene- 
ments, and hereditaments whatsoever and wheresoever.” Rashleigh v. 
Master, 3 B. C. C. 99. 

53. Contract for a purchase, generally : by a devise of the real estate, 

before the purchase is completed, the money will pass. 

Contract for a purchase, generally; by a devise of the real estate, before 
the purchase is completed, the money will pass. 10 Ves. 613. 

54. General words held to include money In trust to be invested in 
land and settled, though particularly charged on the estates devised. 

Devise by very general words, ‘‘ all messuages, lands,” &c. and all other 
liis real and personal estate, including money, in trust, to be invested in 
land and settled; though particularly charged on the estates devised. 
Green v. Stephens, 17 Ves. 64. 


Hh 2 
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55. Charge, by will, on real estate of simple contract debts of another 
person, considered as a legacy. 

Charge, by will, on real estate of simple contract debts of another person 
considered as a legacy, carrying interest from the death of the testator at 
M* per cent. Short v. Westby, 16 Ves. 398. 

56. Stock legacies. 

Legacies being given in stock, then others without that addition, then 
others with a direction to sell stock, makes them all stock legacies. Dan- 
vers r. Manning, 2 B. C. C. 18. 

57. An unlimited bequest of the interest of stock, passes the principal 

also. 

An unlimited bequest of the interest of stock, passes the principal also. 
Stretch v. Watkins, 1 Mad. 253. 

58. Bequest restrained in extent to a partial disposition, notwithstand- 

ing the general words personal estate.” 

A will restrained in point of extent to a partial disposition by a particular 
enumeration, and a reference to other instruments, notwithstanding the 
general words “ personal estate.’* Holford v. Wood, 4 Ves. 76. 

59. To confine the objects of a testator’s bounty to the period of 
distribution, is, in the construction of wills, a rule adopted from 
necessity. 

To confine the objects of a testator’s bounty to tlie period of distribution, 
is, in the construction of wills, a rule adopted from necessity. 1 Bali <S: 
Beatty, 486. 

60. Becjiiest by implication. 

Bequest by implication. Wainewright v. Wainewright, 3 Ves. 558. 

61. Interest. 

Interest of a residue goes with the capital, but not the interest of parti- 
cular legacies. Leake v. Robinson, 2 Mer. 384. 

62, Words releasing bond-debts, held not to include a bond subse- 
quent to tlic date of the will. 

Testator gave to Ids son “ all sum and sums of money due to me from 
him on bond or bonds, or any other security.” The son was indebted to 
testator by bond at the date of the will, and afterwards became indebted to 
him by another bond. The bequest does not include the subsequent bond. 
Smallman v. Goolden, 1 Cox, 329. 

63. Admissibility of parol evidence to enlarge a specific bequest. 
Testator possessed of 7000/. navy bills, recites it and gives them by the 
will ; he had bills to a much larger amount at his death. Qticcre^ what shall 
pass. Pitt V, Jackson, 2 B. C. C. 51 . 

64. Effect of mistaking a legatee’s Christian name. 

* 1. Though the Christian name of the legatee was mistaken in the will, 

the legacy was established upon the description and evidence, notwithstand- 
ing great delay in filing the bill. Smith v. Coney, 6 Ves. 42. 

2. Legacy to the testator’s “ namesake, Thomas, the second son of his 
brother John.” John had no son of the name of Thomas ; but his secofid 
son’s name was William, who was held entitled. Stockdale v. Bushby, 
Cooper, 229.. 


65. Effect 



Appendix.] Construction — \s)hat xwrds describe the tegatees^ ^c. 469 

65. Effect of a wrong description of a legatee. 

A wrong description of a legatee will not defeat a legacy given to him by 
name. Standen v. Standen, 2 Ves. 589. 

66. Substitution df one daughter’s name for another. 

Testator left a residue to the children of his sisters, Estrella and Reyna. 
V!lstrella had children ; Reyna had none, and had changed her name and 
become a nun professed ; but he had a third sister, Rebecca, who had chil- 
dren. This is not sufficient to substitute the name of Rebecca, instead of 
that of Reyna. Del Marc v. Rcbello, 3 B. C. C. 446. 

67. Admissibility of parol evidence to ascertain a legatee whose name 

has been misUdeen. 

1 . Annuity bequeathed to testator's brother Edward for life, remainder 
to his children by his present wife. At date of the will he and his wife 
were dead ; and their children had other legacies under it ; and testator had 
only one brother, Samuel, whom he had been in the habit of calling Ed- 
ward and Ned. His children held to be entitled upon these circumstances. 
l\irsons V. Parsons, 1 V’^es. 266. 

2. 'festator gave 100/. in trust to pay the interest to A. till her daughter 

B. shall attain twenty-four, and then he gave the said 100/. and the interest 
then due to her said mother A. This legacy decreed to the daughter at 
the age of twenty-lbur. Clarke v. Norris, 3 Ves. 362. 

68. Beejuest to six grandchildren, omitting the name of one, and re- 

peating that of another. 

Legacies were given to six grandchildren by tlieir Christian names, but 
tlic name of one was omitted, and that of another repeated. All shall take. 

1 B. C. C. 20. 

69. Admissibility of parol evidence, to show that the number of the 

I'avoured persons was mistaken. 

Testator bequeathed 500/. to “ each of the daughters of C. if both or 
i'iilier of them should survive D.” At the date of the will and the death 
of the testator, C. had three daughters, all of wliom survived D. The three 
daughters arc entitled to 50 /. each. Scott v. Eenoulhett, 1 Cox, 79. 

70. Bequest to a natural child cn ventre sa mcrCy without reference to 

any one as the father. 

Bequest to the child of which an unmarried woman was then ensient, 
without reference to any person as the father, Iield good ; the object of the 
hcipiest being sufficiently pointed out by the description. Gordon v. Gor- 
don, 1 Mer. 141. 

71. Gift of 100/. to the four children of A., to be equiilly divided, 

considered as four legacies. 

Gift of 100/. to the four children of A., to be equally divided, considered 
as four legacies. Molesworth v. Molesworth, 3 B. C. C. 5. 

72. Bequest to such children as A. shall appoint, goes, in default of 

appointment, to all equally. 

Legacy to A. for life, then to such children as she should appoint; in 
default of appointment, it shall go equally. Wilts v. Boddington, 3 B. C. 

C. 95. 
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IX. Con0tciiicdon— to&at !s>oEii0 isj^all i^asijs t&e absolute 

1. Bequest to A., for her and her children’s use. 

Bequest to A., for her and her children’s use. A transfer decreed to A. 
Robinson v. Tickell, 8 Ves. 142. 

2. Bequest to A., or in case of his death, to his issue. 

Devise to A., or in case of his death, to his issue, absolute in the parent. 
Turner v. Moor, 6 Ves. 557. 

3. Bequest to A., and in case of her death, to B. 

Bequest to A., and in case of her death, to B., held an absolute interest 

in A. Hinckley v. Simmons, 4 Ves. 160. 

4. Bequest to A. for life, and at her decease, to B. 

Bequest of the interest of the remainder of personal estate, after pay- 
ment of debts and legacies, to A. S. U. for life, and at her decease, to 
C. C., passes an absolute interest to C. C., subject to the prior life-interest 
of A. S. U. Clough V. Wynne, 2 Mad. 188. 

5. Bequest to A., and in case of her death, to the children of B. 

Residuary bequest in trust for the use and benefit of A., and in case of 
her death, to be equally divided between the children of B. Payment 
decreed to the executor of A., as having taken the absolute interest. Om- 
nianey y. Bevan, 18 Ves. jun. 291. 

6. Dividends to A. for life, and after her death, the principal to be 
paid according to her appointment. 

Legacy in trust to be laid out in stock ; the dividends, as they come due, 
to A. for life ; and after her decease, to pay the principal according to her 
appointment by will or otherwise ; with power to her to purchase with it an 
annuity, with the approbation of the trustees, but not to sell it. A. has an 
absolute power of disposition, and her bill was held a sufficient indication of 
her intention to take the whole ; making a formal appointment or writing 
unnecessary. Irwin v. Farrer, 19 Ves. 86. 

7. Where the words applied to real would create an estate-tail. 

1. Testator gives all his real and personal estates “ to A. and his male 
issue, and for want of male issue after him, to B. and his male issue.” These 
words give to A. the absolute interest in the personal estate. Donn v. Penny, 
1 Mer. 20. 

2. Testator directs 20,000/., which he had in the 3ver cenfs., to be firmly 
fixed, there to remain during the life of his wife, mr her to receive the 
interest ; and after her death, to be in the same manner firmly fixed on the 
infant W. C., “ to be so secured that he may only receive the interest dur- 
ing his life ; and after his decease, to the heir male of his body, and so on 
in succession to the heir at law, male or female with a direction, ‘‘ that 
the principal sum is never to be broken into, but the interest only to be 
received;” his intent being ‘‘ that there should always be the interest, to 
support the name of Cobb as a private gentleman Though the intention 
be manifest to give only a life-interest to W. C., yet, there being nothing 
to show that the words “ heir male” were not used in a strict technical sense, 
held, that W. C. took the absolute interest, the words being such as would 
create an es^te-tail of freehold property. Secus, if the words “ for life” had 
been added to the words “ heir male,” in which case the latter words might 
have been construed to be a mere designaiio personce. Held, the declar- 
ation that the principal stock should not be broken into, not sufficient to 
turn the heir'into a tenant for life^ being like an attempt at perpetual re- 
straint 
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straint of alienation, which, in the case of land, would not prevent the cre- 
ation of an estate-tail. Britton v. Twining, 3 Mer. 176. 

8. The rule that personalty limited in tail, vests absolutely in the first 

tenant in tail, when not applicable. 

An annuit}^ given to testator’s wife for life, and then, after certain in- 
terests, to remain to the testator’s eldest son and the heirs male of his body ; 
remainder to his (testatrix’s) next eldest son and his heirs male : the eldest 
and two other sons died, living the wife. This is not personal estate, vesting 
absolutely in the eldest son, nor does it vest in the fourth son as an exe- 
cutory devise; but the annuity being exhausted, sinks into the residuary 
estate of the testator. Turner v. Turner, 1 B. C. C. 316. 

9. Devise to trustees to pay the produce to A., without limiting the 

duration of the interest. 

Devise to trustees to pay the produce to A., without limiting the duration 
of the interest, is an absolute gift of the principal. Elton v. Shepherd, 

1 B. C. C. 532. 

1 0. Effect of the death of persons who were to exercise a discretion 

over the bequest. 

Legacy to A.; but if the executors, after named, shall think it more for 
his advantage to have it placed out, and to pay him the interest for life, as 
they in their discretion shall think fit, empowering them accordingly ; and 
directing, that after his decease the said sum should be divided among his 
children, and for default of children, over. One of the executors being 
dead, and the others having renounced, the legacy was held to be absolute 
in the legatee ; who had taken the benefit of an insolvent act. Keates v. 
Burton, HVes. 

1 1 . A case in which the legatee took the absolute interest, not a power 

of disposition merely. 

Bequest of personal property in trust for A. (a married woman), for her 
separate use, with a power of disposing by will (except to particular per- 
sons) ; and in case she dies without a will, I give all that may remain at her 
decease to B.;’’ followed by a gift of “ all the rest and residue” to A., who 
is appointed executrix. A. takes the absolute interest in the property, not 
a power of disposing merely ; and the gift to B. of “ all that may remain at 
her decease,” is void for uncertainty. Bull v. Kingston, 1 Mer. 314?. 

1 2. A case in which a legacy, given in trust, during infancy, passed 

Absolutely. 

Legacy to trustees, to be put out upon security, the interest to be paid 
to A.; and in case she marry or die, the interest to be paid to B. in trust 
for her till she come to the age of twenty-one. Held, that B. was abso- 
lutely entitled to the legacy. Hale v. Beck, 2 Eden, 229. 

13. A bequest held an absolute legacy, not an annuity. 

Bequest to the testator’s wife of “ 200/. per year, being part of the monies 
I now have in bank security, entirely for her own use and disposal,” together 
with all his household furniture and effects; interests for life being expressly 
given to other persons. An absolute interest to the wife in bank stock, 
sufficient to produce 200/. a year ; not a mere annuity for her life. Raw- 
lings v. Jennings, ISVes. 39. 

14?. A bequest held an annuity, not an absolute legacy. 

Bequest of an annuity of 200/. for the use of A. and her children, to be 
paid out of the general effects until it is convenient to the executors to invest 
5000/. in the funds, in lieu thereof for her and their use, and to tlie loi^csr, 

H h 4 liver. 
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liver, subject to an equal division of the interest, while more than one alive. 
Held an annuity, not an absolute legacy. Innes v. Mitchell, 6 ^^68.4(54. 

15. A gift of stock in long annuities, primd facie means so much a 

year. 

A gift by will of stock in long annuities, primd facie means so much a 
year. Stafford v. Horton, 1 B. C. C. 482. 

16. IiKlefinite bequests of clivideiuls. 

Indefinite bequests of the dividends, gives the absolute property of stock. 
Page v. Leapingwell, IS Ves. 463. 

17. The capital of the residue passed by implication, though the in- 
terest and dividends only were expressly disposed of. 

The capital of the residue passed by implication, tliough the interest and 
dividends only were expressly disposed of. i^hilips v. Chamberlaine, 

4 Ves. 51. 

18. Specific bequest for life of tilings (puc ipso iisu coimmitnluy, 

A specific bequest for life of things qit^u ipso usn consimmntiir^ is a gift of 
the property, and there can he no limitaticwi over after a life-interest in such 
articles; but if included in a residuary bequest lor life, they must be sold, 
and the interest enjoyed by the tenant for life. 3 Mer. 194. 

19. Miscellaneous cases. 

1. Bequest of stock in trust for the use, exclusive right and property of 
A., but should she happen to die, then in that case among her' children ; 
another legacy of stock to A., to be paid her as soon as possible, or in tlio 
event of her death, among licr children ; another legacy of stock to B., and 
in case of her death, among her children. All these legacies held absolute 
in the respective mothers. Webster v. Hale, 8 A'es. IK). 

2. A bequest of the balance of my account, with the interest thereon, 
to be vested by tny executors iu the hands of trustees whom they shall 
choose and name, the income arising therefrom to he for her sole use and 
benefit,” is an absolute interest, and not a life-estate merely. Tlie prior gift 
of the sum is not limited by the subsequent mention of its produce, and 
the direction as to trustees is not restrictive. Adamson v. Armitage, 
Cooper, 283. 

3. Testator gives all Iiis stock of cattle, horses, and carriages,” to his 
w’ifc absolutely; and gives his farm, ‘‘ and stock and crop thereon,” to his 
said wife during widowhood. Held, the live stock upon the farm given to 
the wife during widowhood, passed to her absolutely under the former 
clause. Randall v. Russell, 3 Mer. 190. 

4. A residue of personal estate, and the produce of real estate, was di- 
rected by will to be divided equally amongst the testator's sons, J. L., 
E. P. L., B. L., and G. L., share and share alike, as tenants in common, 
and to the issues of their several and respective bodies lawfully begotten ; 
but in case of the death of any or either of them, without issue lawfully 
begotten, living at the time of his or their respective deaths, then the part 
or share of him or them so dying to go to the survivors and survivor equally, 
share and share alike, and to the issue of their several and rcsjiective bodies, 
lawfully begotten. Held, that the bequests to the four sons passed absolute 
interests ; but that, on the death of one of such sons without issue, his share 
survived to his brothers. Lyon v. Mitchell, 1 Mad. 467. 

X. Construcrion — tojiat toortij atate a Hfc4nteitsitf 

1. Bequest to the use of A., and, in case of her decease, to the use of 
... her children. 

Bequest to the use and behoof of A., and in case of her decease, to tl>e 
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use and behoof of her children, share and share alike ; held a life-interest 
only in A, ; the capital to her children after her decease. Lord Douglas v. 
Cluiliucr, 2 Ves. 501. 

2. Beejuest to A. and B., to be distributed to their children by their 

wills. 

Gift to testator’s two daughters to be distributed to their children by their 
wills, raises an estate for life in the daugiiters, by implication. Kanisdcn 
V. Ilassard, 3 B. C. C. 236. 

3. Bequest to tlic sole use of N. or of her children for ever. 
Testator gave 500/. “ to the sole use of N. or of her children for ever.’’ 
N. took an interest for life in the 500/., and it belonged .to her children after 
her death. Newman v. Nightingale, 1 Cox, 341. 

4. A legacy to B. on the same conditions, on his atUiining twenty- 

one.” 

Betpiest to A. for life; then to her children for maintenance, and to be 
eciually divided among them on their arriving at twenty-one, followed by a 
legacy to B. “on the same conditions, on his attaining the age of twenty- 
one.” The legacy to B. construed in the same manner as the other, viz. for 
life only, ke.. Longdon v. Simpson, 12 Ves. 295. 

5. Be(]uest to A., and on his death, to his next of kin, in a course of 

adininisti'ation. 

Bequest to A., and on his death, to his next of kin in a course of adminis- 
tration, does not vest the proj)erty absolutely in A. ; but after his death it 
goes to his next of kin, as designated objects of the testator's bounty. Bran- 
don v. Robinson, I Hose, 200. 

6. Kflect of a direction for an inventoiy, restmining a bequest of fur- 

niture, &c. loan interest for life. 

Eftect of a direction for an inventory, restraining a bequest ol* furniture, 
kc* to an interest for life. Southey v. Lord Somerville, 13 Ves. 486. 

7. A beqiKist held an interest for lile only, with a. limited power of dis- 

position. 

Bequest of all money, stock, &c. and all other personal estate, to the sole 
use of the testator’s wife for life, to be at her full, free, and absolute dis- 
j)osal during her life, without being liable to any account ; and after her 
decease, certain articles specified, and 500/., according to her appointment 
by will ; in default of appointment, to fall into the residue, which was dis- 
j)osed of'. An interest for life only, with a limited power of disposition. 
Bradley v. Westcott, 13 Ves. 445. 

8. Devise to one for life or absolutely, with directions that he shall 

dispose of it to another at his death. 

Devise to one for life or absolutely, with directions that he shall dispose 
of it to another at his death, operates as an immediate devise without any 
such disposition. 1 Ves. 271. 

9. Miscellaneous cases. 

1. Bequest of money in the funds to A. in trust for B. an infant, and for 
such younger son or sons as B. shall have, equally to be divided between 
tliem ; and in case there shall be but one younger son, then the whole to 
him. B. takes only a life-interest; subject to which the younger children 
take the whole. Garden v. Pultcney, 2 Eden, 323. ; Amb. 499. 

2. Devise of all the r«st, residue and remainder of estate, both real anti 

personal, 
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persona], unto A., to be placed out at interest until her age of twenty-one 
years or day of marriage, and then the whole thereof, together with the 
interest accumulated thereon, to be paid to her, to and for her use during 
her natural life ; and from and immediately after her decease, unto the heirs 
of her body lawfully begotten, equally to be divided between them, share 
and share alike; and in default of such issue, or of the death of A. before 
twenty-one or day of marriage, then over, is an estate for life in A. Jacobs 
V, Amyatt, 4* B. C. C. 54?2. 

3. Construction of a will, and several very inaccurate codicils, upon a 
disposition of the personal estate, as to the interest, whether absolute or for 
life ; as to the extent, whether general or specific, and exempt from debts. 
Coxe V. Basset, 3 Ves. 155. 

4-. Trust, by will, as to the residue of real and personal estate, for a nephew 
and his heirs, to pay him the interest for life ; with power to the trustees, in 
case they should see it would be for the benefit, to advance him, when it 
may be in their power, any part of the principal for his advancement in life, 
that they will not withhold such assistance as they may deem necessary ; but 
in case no part should be advanced, the residue to be divided among the 
nephew’s issue ; with a limitation over, if he should leave no issue. The 
nephew is entitled, not to the absolute property, but for life only ; and no 
advancement having been made, an inquiry was directed, whether his cir- 
cumstances required advancement. Robinson v. Cleator, 15 Ves. 526. 

5. Bequest of residue of real and personal estate to L. J., to be placed at 
interest until twenty-one or marriage, and then the whole, with the accumu- 
lation, to be paid to her, to and for her use during her life ; and after her 
decease, unto the heirs of her body lawfully begotten, equally to be divided 
between them, share and share alike ; and for default of such issue, or in 
case of the death of the said L. J. before twenty-one or marriage, such re- 
sidue to J. C. and his heirs for ever. Held to pass only an estate for life to 
L. J. in the residue of the personal estate, and not to her separate use ; and 
she being married, and her husband a bankrupt, proposals were directed for 
a settlement upon her and her issue. Jacobs v. Amyatt, 1 Mad. 376. n. 

XL Conjittuttton — tofiat toorOst treate a iouit::trnancp, oi* 
trnancp tn common^ 

1. Joint tenancy. 

1 . A legacy given to two or more persons, without words of severance, 
makes a joint-tenancy ; a remainder of two-thirds given to and amongst the 
children of A. and B.; they took as tenants in common ; but the other third 
being to the children of C., they took as joint-tenants. Campbell v. Camp- 
bell, 4- B. C. C. 15. 

2. A legacy or residue, bequeathed to two without words of severance, is 
a joint interest ; and cannot be taken in common under the effect of a pre- 
vious disposition of the interest with words of severance, viz. to be equally 
divided.*^ Crook e v. De Vandes, 9 Ves. 197. 

3. “ I give to my two sisters A. and B., the residue of my personal estate;” 
held to be a joint-tenancy. Keys v. Luffkin, Dick. 392. 

4. Gift of a residue to trustees to pay interest to four persons for life, and 
after death of survivor, to divide the principal among the children; two 
died : the interest shall be paid to the other two. Armstrong v. Eldridgc, 
3B.C. C. 215. 

5. Testator leaves a residue in trust for four ; two die : the survived shares 
shall survive as well as the original ones. Worlidge v. Churchill, 3 B. C.C. 
465. 

6. See 7 Ves. 535. Upon appeal, the decree was varied, according to 
the judgment of the lord chancellor; tliat though by the residuary disposi- 
tion 



475 


Appendix.] Consh'mtion — 'what words create a condition. 

tion to the testator's two sons, and the survivor, their or his heirs, ext^cutors, 
&c., they took as joint-tenants the leasehold and personal estate embarked in 
trade, upon all the circumstances, the transactions for twelve years, as be- 
tween themselves a severance was to be implied, both as to the profits and 
the capital. Jackson v. Jackson, 9 Ves. 591 . 

2. Tenancy in common. 

1. Legacy to two jointly and between them, they arc not joint-tenants; 
and one dying, the legacy does not survive. Perkins v. Baynton, 1 B. C. C. 

118. 

2. Bequest to be equally divided share and share alike : they take in com- 
mon; and no survivorship. Bolger v. Mackell, 5 Ves. 509. 

3. Bequest in the form of a letter to the testator's mother and sisters, ex- 
pressed thus : “ to be divided amongst you.” A tenancy in common 
among those living at that time, and the shares of those who died in the 
testator’s lifetime, lapsed. Akerman v. Burrows, 3 Ves. & Bearn. 54*. 

4. Legacy of 10,000/. to two sisters, to be equally divided when they 
should arrive at twenty-one, is a tenancy in common ; and one dying under 
twenty-one, her share shall go to her representative. Jolliffe v. East, 3 B. 
C.C. 25. 

5. Gift of a share over to children of testator’s cousins, share and share 
alike, at their ages of twenty-one, is a tenancy in common ; and one dying, 
her share lapses. Martin v. Wilson, 3 B. C. C. 324. 

6. Testatrix gave stock to trustees on trust to pay the dividends to her 
niece for life, and after her decease, that the stock should be equally di- 
vided among the brother and four sisters of the testatrix, and in like manner 
to the survivors or survivor of them. The niece was residuary legatee. 
This is a tenancy in common between those alive at the death of the niece 
and the representatives of such as died in her life. Roebuck v. Dean, 2 Ves. 
265. 

7. Devise to the devisor’s wife for life, and after her decease, unto and 
among all and every their children, in such manner and proportions as she 
should in her life or by will appoint ; empowering her to sell, and receive 
the interest for life ; and appointing after her decease both principal and in- 
terest to and among their children, in such proportions as aforesaid. All 
the children having died in the life of their mother, who died without ap- 
pointment, were held entitled as tenants in common to several estates of 
inheritance. Casterton v. Sutherland, 9 Ves. 445. 

8. A survived share will not survive again without express words. Ex 
parte West, 1 B. C. C. 575. 

XII. Con^ttuttton — tofiot create a egarse. 

A miscellaneous case. 

Testator gave to his wife the third* part of all his property that should be- 
come due to him after his decease ; then, after giving some legacies, he gave 
all the residue of his estate in general words, subject to the payment of all 
his debts, funeral expences and legacies, upon trust to collect the same re- 
siduary estate, s^nd pay the same to certain persons. The wife is entitled to 
a third of the personal estate, subject to the debts, but not to the legacies. 
Reed v. Addington, 4 Ves. 575. 

XIII. Cott^truetton — togat toorli^ create a conlitctoit* 

1. Marriage with consent. 

By will, the principal of certain legacies was given to two daughters, to 
be paid on marriage, with the consent of the executors, and on the death of 
cither without having married with consent, her legacy to go to the survivor. 
By a codicil it was provided, that if either of the daughters died before 

twenty- 
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twenty-five or marriage, with consent, the legacy of such daughter should 
go to the survivor. One daughter married b»jfore twenty-five, without con- 
sent. Held, that she was not entitled to the legacy. QiiccrCy whether a 
second marriage with consent, would entitle her to the legacy. Malcohne 
V. O’Gallogan, Mad. 319. 

2. The condition of not marrying within twelve months from the death. 

The testator bequeathed a legacy to his daughter, to be paid within twelve 
months after his decease ; but if she should marry A., then he revoked the 
legacy. She remained unmarried till about fourteen months after the testa- 
tor’s death, and then married A. They obtained a decree for the legacy. 
Osborn v. Brown, 5 Ves. 527. 

3. The condition of having a child. 

Under a bequest of stock, in trust to pay the dividends to M. H. H., the 
niece of the testator, for and towards the maintenance, education, ami 
l)nnging up of all and every the child and children of the said M. I I. H. until 
lie, she, or they shall attain twenty-one,’^ tlK'n to transfer the princi})al 
ecjually among the children, with a bequest over in default of such issue, to 
the nephews and nieces of the testator living at the death of M. H. H. Die 
dividends are payable to M. H. H., although she has no child. Hammond 
V. Ncame, Swanst. 35. 

4. Tlie condition of giving security witliin such a time not to marry B. 

Bequest of residue, in trust, in case A. shall, within six months after the 
testator’s decease, give security not to marry B., then, and not otherwise, 
to pay to the children of A. ; with a proviso to go over, if she sliall refuse or 
neglect to give security. A condition precedent. The six months are ex- 
clusive of the day of the testator’s death; therefore, as he died on the J2th 
of January, between eight and nine in the evening, a security given on the 
12th of July, about nine in the evening, was held sufficient. Lester v. Gar- 
land, 15 Ves. 248. 

5. Condition to claim within a specified lime. 

1. Testator gives 500/. without any interest in trust for A. provided the 
same should be claimed within five years after his deatli. But in case 
the same should not be claimed within five years, then he gave the same 
without interest as aforesaid to B. Not being claimed by A. within the time 
])rescribed, this legacy was held payable to B. with interest from the ex- 
piration of the five years. Careless v. Careless, 1 Mer. 384. 

2. Devise to II., subject to the payment of legacies of 200/. each to the 
testator’s three nephews, to be paid as soon as the legatees should arrive 
in England, or claim the same ; provided they should arrive or claim within 
three years ; if two only should arrive or claim within the time aforesaid, each 
to have 250/. ; if only one, 400/,; the remainder in either case to fall into the 
residue of his estate ; and if neither should arrive or claim within the time 
aforesaid, then 500/. (part thereof,) to fall into the residue of his estate. Held, 
the condition not performed by one of the legatees arriving in England, and 
making his claim after the time specified, although ignorant, till then, of the 
will, or of the testator’s death, and no advertisement for legatees. Burgess 
V. Robinson, 3 Mer. 7. — The 500/. having been invested in stock in pur- 
suance of an order made on the application of the defendant, the trustee, 
the plaintiff, who was entitled thereto, not having appeared or consented to 
such investment ; held, nevertheless, an appropriation, and the plaintiff en- 
titled to the stock and all benefit accrued from the rise thereof. 3 Mer. 9. 

6. Proof of a life, through a specified medium. 

Legacy, reciting the probability that the legatee was not living, upon ex- 
jiress condition that he sluill return to England, and personally claim of the 
executrix, or in the church porch ; if he shall not so claim within severe 

years. 
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years, to be presumed dead, and the legacy to fall into the residue. — The 
legatee not having returned, and dying abroad within seven years, the 
legacy was held not due ; the existence of the legatee, though appearing 
otherwisb, being to be proved by the particular means described, and tliere- 
fore not within the cases from the civil law, where the end being obtained, 
the means were not essential. Fulk v Houlditch, 1 Vcs. k Beam. 218. 

7. The condition of notifying to executors a willingness to release 
claims,” how broken. 

Legacy from B. to A. on condition that he notified to his executors his 
willingness to release his claims. Held, that he had forfeited his right to it, 
by filing a bill for redeeming a mortgage. Vernon v. Bethell, 2 Eden, J 10. 

8. Condition for maintenance. 

Testator gave his wife 100/. a-ycar in addition to 500/. a-year under lier 
settlement, in consideration of the expence and care she would incur in the 
maintenance of their children ; she must maintain them, when at liome ; but 
is not to be charged with education, or maintenance at school. Collier v. 
Collier, 8 Ves. 33. 

0. Condition for payment of debts. 

Devise upon trust by mortgage, or out of the rents and profits to pa}'” 
debts, and afterwards to raise portions for the testator’s daugliter, such por- 
tions to become due and be considered as vested at the expiration of two 
years next after my decease rf my debts sliall be then paid. This is a con- 
dition precedent to the portions becoming vested, and one of the daughters 
having died while Iior ])ortu)n remained unpaid, uj)on a question lietween 
her rc})resentatives and the person.s who would he entitled in the event of the 
portion not having bceome vested in her lifetime, an inquiry was directed 
as to the time when tiie debts were or might have been paid. Bernard v. 
Montague, 1 Mer. 422. 

10. The condition of being put out an apprentice. 

Legacy for tlie board and educ:ilion of an infant, until he shall be fit to 
be put out apprentice, and then a farther sum witli him as an apprentice 
fee: the infant luiving attained nineteen, and not having lieen put out, was 
held entitled to the legacy. Barton v. Cooke, 5 Vcs. 16 1. 

11. Hecjiiest o{’ money to l)e laid out in land. 

Money bequeath.cd to A. to remain at interest, or to be by him laid out in 
real estates, to go with otlu'r estates devised. A. being tenant in tail of the 
real estate, and being entitled under an assignment of the money from the 
reversioner, subject to contingent limitations, disposed of the money by will. 
The court inclined in favour of tlic disposition, upon the ground that A. 
might have called fot the money as absolute owner; but it was established 
upon the option to continue it personal estate. Amler v. Arnler, 3 Ves. 583. 

12. Legacy to C. held contingent on A.’s surviving B. 

Legacy to A. if he he living, and in case of his death before B., to C., is 
contingent, viz. if A. survives B. Hodges v. Peacock, 3 Ves. 735. 

13. A legacy u|)on an express contingency, which never happci)ed, fiiilcd, 
notwdtlisLanding tlie apparent intention in favour of the legatee. 

A legacy upon an express contingency, whicli never happened, failed, 
notwithstanding the apparent intention in favour of the legatee. Holmes v. 
Cradock, 3 Ves. 317. 

1 4. The case of a condition broken by taking the benefit of un insol- 

vent act. 

Bequest of an annuity, with condition to fiill into the residue, upon signing 

an 
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an instrument, agreeing to sell, assign, charge or dispose of, or empower 
any person to receive, 4'C. in the most comprehensive terms. The condition 
broken by taking the benefit of an insolvent act. Shee v. Hale, 13 Ves. 404. 

15. In relation to the case where the condition becomes impossible by 

the act of God. 

Bequest of 30,000/. South Sea annuities to trustees in trust to pay the divi- 
dends to A. until an exchange of certain lands shall be made between him 
and B., and then the capital to be equally divided between them. B. dies 
before the time limited by the will for making the exchange expires. Held, 
that A. is absolutely entitled to the whole legacy. Lowther v. Cavendish, 
1 Eden, 99.; Amb. 356. ; 3 Toml. P. C. 186. 

16. A limitation over upon the death of a party, in case he became 

entitled, which he never did. 

Legacy in trust to pay the interest to the separate use of A. for life ; and 
after her decease, as to the capital, for her children ; if no child, to pay the 
interest to her husband during his life ; and from and after his decease, in case 
he shall become entitled to such interest, then to pay the principal to other per- 
sons. Though the husband, having died during his wife’s life, never became 
entitled to the interest, the limitation over was established, as distinguished 
from the case of express condition. Pearsall v. Simpson, 15 Ves. 29. 

17. If D. should not be alive,” not a condition. 

Testatrix gave 1000/. to D., but if D. should not be alive, and there be 

certain intelligence thereof, the testator willed, that the same should be 
divided between A. and B. D. appeared to have been alive at the time of 
the will, but died in the lifetime of the testator. A. and B. arc entitled to 
the 1000/. Parry v. Boodle, 1 Cox, 183. 

18. A case of a contingency with a double aspect. 

Testator gave the residue of his personal estate to trustees to the use of 
B. during his life, and to the lawful heirs of his body after his demise ; but in 
case of his dying without issue of his body, after his decease, “ I give all 
such residue to 0.” This creates a contingency with a double aspect, and 
in the event of B. leaving no child, the limitation to O. is good. Trotter v. 
Oswald, 1 Cox, 317. 

1 9. A case where a legatee was held bound to keep down the interest 
of a mortgage only, not to pay renewal fines. 

Testator gave his personal estate to his mother for life, remainder to his 
children, on condition that his mother should see the fines for renewal of a 
lease, and the interest of a mortgage, paid, and be consulted as to the 
manner of raising the fines, that she may give her approbation as she may 
think proper, she is only to keep down the interest. Buckeridge v. Ingram, 

2 Ves. 652. 

20. Other cases. 

1. Devise on condition of paying 500/. in six months, upon trust to pay 
the interest to the devisor’s wife for life ; and after her death, the principal, 
according to her appointment in writing, with witnesses, whether sole or 
married, provided she shall lease her dower within six months; and in case of 
her marriage without consent of the trustees, one moiety to go over : the 
wife, who took other interests under the will, died within the six months, not 
having married, nor released dower. The 500/. did not vest in her. Croft 
V. Slee, 4 Ves. 60. 

2. Bequest tp the testator’s wife, if living at his decease, provided she 
continued his widow; but if she should die before his decease, or afterwards 
marry again, then and in either of such cases to his father, ‘‘ if he shall be 

living 
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living at the time of my decease, or of such marriage as aforesaid ; and in 
case he shall not be then living, I give and bequeath the same to my brother/' 
The father survived the testator, but died before the marriage of the widowr. 
Upon her marriage the brother entitled. Pyle v. Price, 6 Ves. 779. 

3. Legacy held, upon the wording of the will, to be conditional, and the 
condition not being performed, the legatee not entitled to the legacy. Pink 
V. De Thuisey, 2 Mad. 157. 

XIV. CottjStcucttott — tDgat tDorti]3i cerate an altrcnatitir. 

To use the furniture of a house, or accept a bequest to purchase 

furniture. 

The testator having given his wife the option to occupy his house 
at a certain rent, and if she should choose to do so, declared she should 
have the use of the furniture; by codicil, revoking the bequest of an 
annuity to her, gave her a legacy to provide furniture, in case she should 
not choose to occupy his house, or for any other purpose she should 
think proper. She occupied the house and furniture till her death ; and her 
executor was held entitled to the legacy. Isherwood v. Payne, 5 Ves. 677. 

XV. Consitcuetton — tDjjat tdoctist create a ne$teti, tofiac a con- 

tutgettc, intereac. 

The case of a vested bequest, transmissible to children. 

Legacy of the residue, the interest to be paid to testator's sisters for life ; 
in case any of them should die leaving issue, to transfer the principal of her 
share to her children at twenty-one ; one of the sisters died in the life of the 
testator ; her children are entitled. Reeder v. Ower, 3 B. C. C. 34*0. 

XVI. Wicgtit togac pcrtoti a bcqucjaic of pcr^onalcp musit Pc0c. 

1 . Examples of void limitations. 

1. Bequest of the residue to his daughter and her issue, and for want of such 
issue, over ; the limitation over too remote, and therefore void. Salkeld v. 
Vernon, 1 Eden, 61. 

2. Bequest of 100/. to A. to be improved till he should attain the age of 
twenty-one, and in case he should die before twenty-one, or afterwards 
without issue, then tlie money to be equally divided between the testator’s 
son and daughter. The limitation over is too remote. Gray v. Shawne, 

1 Eden, 153. 

3. Bequest of money to A. upon condition, that he should pay an annuity 
to B., and in case B. should die without issue, then to be equally divided 
amongst such of the testatrix’s relations which should at that time be living. 
The beqaest over is too remote. Destouches v. Walker, 2 Eden, 261. 

Bequest of personal estate to A. during his life, and if he has no heirs, 
then over. The bequest is void, as too remote. Bodens v. Lord Galway, 

2 Eden, 297.; Amb. 478. 

5. Devise to A. and the lawful heirs of his body, if he shall have any ; if 
he shall die without, certain sums over : this is too remote. Attorney-general 
v. Hird, 1 B. C. C. 170. 

6. Bequest that a legacy shall pertain to B. after the death of A. with- 
out lawful issue, too remote, and vests absolutely in A. Glover v. Strethoff, 
2B.C.C.33. 

7. Interest of residue of personal given by will, to a woman for life ; then 
the residue to her nieces ; if they die without issue over ; the last limitation 
over is too remote ; and on death of the aunt, the nieces take the whole. 
Everest v. Gell, 1 Ves. 286. 


8. Bequest 
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8. Bequest of personal estate, after a contingent limitation in tail, which 
did not take effect, established. Phipps v. Lord Mulgrave, 3 Ves. 61S. 

' 9. Residue of personal estate bequeathed to children of the testator’s two 
daughters, their executors, &c. with a limitation over, in case both his said 
daughters should die without issue, a vested interest in the grandchildren, 
and the limitation over is too remote. Rawlins v. Goldfrap, 5 Ves. i4i), 

10. Bequest of personal property to A. for life, and after her decease to 
her children, when at the age of twenty -seven respectively ; and in the event 
of her not leaving any child or children, or of the death of all under the a'^e 
of twenty-seven, over. The limitation over too remote. 8 Ves. 

•11. Devise and bequest to A. and the heirs of his body, w ith a limitation over, 
if he has no such heirs. An estate tail in the real estate, an absolute interest 
in the personal, tlie limitation over being void. But thus expressed, “ ii'he 
leaves no such heirs,” it would be good, as confined to the time of the death, 
and not after an indefinite failure of issue, according to the distinction iii 
Forth V. Chapman. Crooke v. Dc Vandes, 9 Ves. 197. 

12. As to the effect of a direction by will, that personal property shall g(^ 
with a settled estate, as tar as the rules of law^ and equity will permit, qiucrc. 
11 Ves. 280. 

18. Devise for life, and in default of issue, to another for life; and in delauli. 
of his issue, remainder over: the limitation ov(t void, as to the personal 
property, either as too remote, or an estate by implication. 17 Ves. iSk 

14. A limitation by will of personal estate, after the death of N. S. with- 
out lawful issue, is too remote and void. Jefi’ery v. Sprigge, 1 Cox, 82. 

15. Testator gave 1000/. to M. and the issue of her body, and in default 
of sucli issue, lie gave the said 1000/. to be equally divided between the 
daughters then living of I. and E. his wa'fc. This devise takes in daughti'rs 
of 1. and E. born after the testator’s death, and therefore the limitation is too 
remote. Jee v. Audley, 1 Cox, 824. 

IG. Devise of an estate, cliarged with two legacies to A. and B., and in 
case A. or B. die w ithout lawful issue, then the whole of the said two lega- 
cies to go to the survivor, his executors, &c. Held, that the legacy ia])setl, 
the contingency on which it was given over, being too remote. Massey v. 
Hudson, 2 Mer. 130. Queerer if it had been to the survivor only, and not 
to his executors, in which case it seems that the survivor might have 
taken, as a personal benefit, the failure of issue being construed to be re- 
stricted to a dying without issue in his lifetime; qiurrc, also, if the limitation 
over had been immediate on the death ; in which case it seems tliat it would 
have vested in the survivor, and not have laj)scd by the death of A. in 
testator’s lifetime. Ibid. 

17. Bequest of personalty to A. for life, and after A.’s decease to the 
heirs male of A.’s body lawfully begotten, for ever ; and for w^aut of such 
issue, to B. for lil’e, &c. A. takes the absolute interest, and the bequest 
over to B. is void. Tothill v. Pitt, 1 Mad. 488. 

2. Examples of valid limitations. 

Bequest to the testator’s two natural sons, with survivorship upon the 
death of either before twenty-one, and without issue ; but in the event of 
both dying without issue, over ; the interest beyond maintenance to be added 
yearly to the principal, for their benefit, to be paid when they attain twenty- 
one. 'i’he limitation over upon the death of both, established. As to the 
accumulation, a vested interest, and the payment only postponed. Kirk- 
patrick v. Kilpatrick, 13 Ves. 476. 

XVII. Consstiuttion — rtfermte to nusitss of attumula^ 

tion. 

Miscellaneous- 

Devise of personal, and of rents and profits of real, in trust to accumulate, 

and 
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and be laid out in land, to be conveyed with the real to the youngest or only 
son of the trustee at twenty-one ; held a vested interest by executory devise 
in an only surviving son, and not to wait till the death of the^father ; but 
liable to be devested by birth of another son. The trustee survived his 
son several years, and received the rents and profits till his death, but never 
laid them out in land, as directed : those accrued after the son made his will, 
held to be an equitable interest in land, and therefore to pass by it. Perry 
v. Phillips, 1 Ves. 251. 

XVIII. Consiitumoii — togat tooriJis create a Umitarton ot>er. 

A case where the subsequent words were held not to control a pre- 
vious limitation over, which therefore was too remote. 

Bequest of money to testator’s wife, and the issue of her body, and failing 
such issue, to such of his heirs whom she should appoint by written will. 
Held, that the subsequent words did not control the previous limitation, 
and therefore that a bequest over of the money was void, as being too re- 
mote. Howston V. Ives, 2 Eden, 216. 

XIX. Coiiss’crutrioii — tu relation to montp to be iaiii out in 

lanb. 

1 . Where it shall be laid out. 

1. Wliether a bequest to be laid out in land in a particular parish, shall, 
if land cannot be procured there, be laid out elsewhere, tjiuere. 10 Ves. 610. 

2. Bequest to be laid out in land, pointing to a particular estate : if that 
fails, it may be laid out in other land ; the particular direction being only 
the mode of executing the primary intention for a purchase. 10 Ves. 618. 

2. How it shall be settled. 

Money given tq.be laid out in land for a place of retirement for testator’s 
sister, “ to be for '^ver entailed on her issue.” The husband of one of the 
daughters of the sister entitled to a third as tenant by curtesy. Dodson v. 
Hay, 3 B. C. C. 404. 

3. Whetlier it shall pass as real or personal. 

Vide 1 B. C, C. 223. 

XX. Coti0tcuccio}t — ill relation to itm^tatiu 

1. A sum directed to be disposed of according to any instructions tes- 

tator might leave in writing; and none found. 

Testator gave real estates to be sold, and the produce to be considered as 
part of his personal estate ; and thereout and out of his personal estate gave 
legacies to his next of kin, heir, and others : he gave other estates to be 
sold, and the produce to be considered from thenceforth as other part of his 
said personal estate, and to be disposed of in manner following : he then 
gave legacies, and some estates specifically, and other legacies out of his- 
said trust-monies and personal estate ; and gave his executor 1000/. to be 
disposed of according to any instructions he might leave in writing, and gave 
all the residue of his goods and chattels, personal estate and effects whatso- 
ever, subject to debts, legacies, &c. No instructions being found, the heir 
is entitled to the 1000/. Collins v. Wakeman, 2 Ves. 683. 

2. Property excepted as hereinafter disposed of to A., which it was not. 
Plate excepted from bequest of personal to wife, after her decease over, 

and recited to be ‘‘ hereinafter given to daughter,” but not farther noticed ; 
undisposed of. Frederick v. Hall, 1 Ves. 396. 

VoL. VIII. I i 


3. From 
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3. From revoking the share of a residuary legatee. 

Testator gives the residue of liis personal estate to his three children, A., 
]5., and C., share and share alike, Jis tenants in common, and not as joint 
tenants; but, by a codicil, revo“kes C. from being one of his residuary lega- 
tees, and gives her a pecuniary legacy instead. Held, that this third does 
not belong to the two other residuary legatees, but slmil go according to 
the statute of distributions. Creswell v. Cheslyn, 2 Eden, 123. ; 3 Torn!. 
P. C. 216. 

4«. Miscellaneous cases. 

1. Testator gave the interest of the four per cent, hank annuities then 
standing in his nairie, together with the interest of a certain sum of money 
then in the hands of his bankers, which he directed to be invested in the 
same stock, to his wife, with a powder of disposing of one-third of the said 
property after her decease. “ And,** as to the rest and residue of his estate, 
after “ payment of the said bequest to his wife ; viz. two-thirds of the pro- 
perty he should die possessed of, he gave the same as folIow^s : first, to the 
children of A. 60/. of the. four per cents, consolidated hank annuities. Also, 
to the eldest of such cliildren 30/. per annum for life, and to his lawful heir, 
payable out ol* interest.” He then made a similar bequest in favour of the 
children of B., and he appointed his said wife and C. to be executors of his 
will ; and he declared his intention, ‘‘ that if the residue of his said property, 
after payment ol* the children of B., was not sufficient to pay the specified 
annuities of 30/., the residue should be equally divided as above specified.’* 
The money in the hands of the bankers having been invested in tlie four per 
cents.., the whole of that sum was 53061. Under these circumstances, it 
%vas decided, 1. That the children of A. and B. respective/ 1 / were entitled 
only to 60/. stock, and that the residue of the fund, after satisfying the twu> 
sums of 60/. and the two annuities of 30/. was undisposed of. 2. That the 
testator having by his will professed to dispose of the xvhole of the property, 
although (according to the aforesaid construction) he h 3 Jlli,.pot in fact done 
so, yet this was not sufficient to exclude the executors from taking henefi- 
dally as such. 3. That the interest given to the wife in one-third of the 
residue did not prevent her taking her share of the remaining two-thirds 
under the statute of distributions. Oldham v, CarJeton, 2 Cox, 400. 

2. A testator gave the residue of his personal estate to trustees, in trust 
for his daugluers A. and B. equally for their lives for tlieir separate use, and 
afterw ards for their children ; and in case of the death of either of them, 
without leaving any issue w-ho should become entitled to her share, upon 
trust to pay or transfer 500/. bank annuities, part of such moiety to C., and 
the interest of the last-mentioned moiety to he paid for the separate use of 
the survivor of A. and B. during her life, in the same manner as her original 
moiety, and after tlic death of the survivor of A. and B. the remainder of 
the moiety of the one first dying without issue, and the original moiety of 
the survivor to be in trust for the children of the survivor, in the same man- 
ner as their original moiety; and after the death of the survivor of A. and 
B. without leaving issue, who should become entitled, he bequeathed one 
equal half-part of all the residue of the said trust-monies to I), absolutely, 
and the other equal half-part thereof to C.^The name of C. was after- 
wards struck out by the testator. — B. died without issue. — Held, that the 
500/. bank annuities was undisposed of, and belonged to the testator’s next 
of kin. Skrymshcr v. Northcotc, 1 W. C. C. 248. 

XXI. Congtrnmon — in ixJation to tfic rtoiUnt. 

1. Resid_yary clause passes all personalty that is not disposed ofl 

Residuary clause passes all personal property that is not disposed of, as 
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by lapse, contended upon the particular expressions to have been separated, 
and not intended to pass with the residue. Cambridge v. Rous, 8 Ves. 12. 

2 , The general residue of personalty comprehends every thing not 
othemise effectually disposed of. 

The general residue of personal property comprehends every thing not 
otherwise effectually disposed of, and no difference whether a legacy falls 
into it by lapse, or as void at law ; the next of kin therefore excluded by an 
express bequest of the residue. 15 Ves. 416. 

3. Whatever is not well given by the will, falls into the residue. 
With regard to personal estate, whatever is not well given by the will, 
falls into the residue. It is immaterial how it happens that any part is un- 
disposed of, whether by the death of a legatee, or by the remoteness and 
consequent illegality of the bequest. 2 Mer. 39^^. 

4. Under residuary bequest to legatees in proportion to their legacies, 

all, even of rings, entitled. 

Under a residuary bequest to the legatees in proportion, to their lega- 
cies, all legatees, pecuniary and specific, even of rings, tkc. not expressly, 
or by implication excluded, were held entitled ; so annuitants, if they had 
not been excluded upon the construction of the whole will. Nannock v. 
Horton, 7 Ves. 391. 

5. Relations took shares in the residue, notwithstanding specific be- 

(jiiests by codicil. 

Testator gave a residue to relations named in his will : he made a codicil 
which he directed to be taken as part of his will ; and a second, by which 
he gave legacies, but gave no such direction ; In this codicil there were 
legacies given to two of his relations ; they shall take shares of the residue. 
Sherer v. Bishop, 4 B.C. C. 55. 

6. Where no direction is given as to surplus interest, and tlie capital 
is made payable at a future time, the surplus interest falls into tlie 
residue. 

Where no direction is given as to surplus interest, and the capital is made 
payable at a future time, the surplus interest falls into the residue. Leake 
V. Robinson, 2 Mer. 384. 

7. A particular fund held part of the residue. 

Legacy of a particular fund to A. for life, then to testator’s residuary 
legatees ; residue to B. and C. as tenants in common, the particular fund is 
part of the residue. Pitt v. Benyon, 1 B.C.C. 589. 

8. What bequest* shall be residuary. 

Bequest of ‘‘all other unbequeathed goods and chattels” is residuary, 
notwithstanding a subsequent bequest to the same person of debts due to 
the testator. Bennet v. Batchelor, 1 Ves. 63. 

9. Construction of a residuary disposition, as embracing the general, 

and not limited to a special residue. 

Construction of a residuary disposition, as embracing the general, and not 
limited to a special residue. Crooke v. De Vandes, 9 Ves. 197. 

10. Whether a mere residuary bequest amounts to a disposition of the 

legacy. 

Whether a mere residuary bequest amounts to a disposition of the legacy, 
queere. But where the testator declares, that, on the liappening of the 

1 i 2 condition. 



484 DEVISE OF PERSONAL PROPERTY. [Chancert 

condition, the legacy shall fall into the residue, this is an express disposition, 
Lloyd V. Branton, 3 Mer. 117. 

11- Construction of a residuary clause, as comprehending a legacy 
given upon a contingency, which did not happen. 

Construction of a residuary clause, as comprehending a legacy given upon 
a contingency, which did not happen. Bird v. Le Fevre, 15 Ves. 589. 

12. Words in a residuary clause held referrable to a contingency. 

Construction of words in a residuary clause, as having reference to a con- 
tingency, which had not taken place, and therefore no restriction on a pre- 
ceding absolute bequest. Forbes v. Ball, 3 Mer. 437. 

13. Legacy of a specific sum, as a residue, but miscalculated; the 
residue being larger, shall pass. 

Legacy of a specific sum, as a residue, but miscalculated ; the residue 
eing larger, shall pass. Danvers v. Manning, 2 B.C. C. 18. 

14. What not included in an exception out of a residuary bequest. 

Testator gave all the residue of his personal estate to his wife, except 
such parts as should be in and about his house ; which parts he gave to his 
son, and directed the household furniture to go as heir-looms ; and gave all 
arrears of rent which sliould be due to him at his death, to his son. A bond 
to secure an old arrear of rent, and cash, both found in an iron chest, in 
which the steward kept the cash arising from the rents, belong to the resi- 
duary legatee, Jones v. Lord Sefton, 4 Ves. 166. 

15. Amount of the shares of the residuary legatees, in a miscellaneous 

case. 

Testatrix directed all her estate to be turned into cash ; if amounting to 
20,000/. to go thus ; if less, in similar proportions : then subject to some 
legacies, debts, &c. the residue of her estate ^in sixteenths, two to her 
mother for life, the others to different persons absolutely : she then made 
three residuary legatees : the shares given are only of the 20,000/., subject 
to the charges ; all beyond that goes to the residuary legatees. Green v. 
Scott, 1 Ves. 282. 

16. Miscellaneous cases. 

Gift of residue, “ to be divided among legatees in proportion to the 
legacies bequeathed by this my will,” restricted upon construction of the 
whole will, to general pecuniary legatees, in exclusion of legacies payable 
out of a specific fund mjuturo, and of legacies given by codicil. Henwood 
V. Overend, 1 Mer. 23. 

17. ‘‘Specifically” construed “particularly.” 

General residuary disposition of real and personal estate “ not hereinbefore 
specifically disposed of,” held to comprehend specific legacies lapsed : the 
word ‘‘specifically” being construed “particularly.” Roberts v. Cook, 
16 Ves. 451. 

18. With reference to conversion. 

A legacy out of the produce of a copyhold estate, directed to be sold, 
failing, was held to pass by the residuary clause against the heir, the object 
being a general conversion out and out. Kennel v. Abbott, 4 Ves. 802. 

19. Whether the executor or the next of kin shall take. 

The residue declared to belong to the next of kin. Wilson v. Wombwell, 
Dick. 477. ' 


XXII. «ron^ 
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XXII. Congtrumon— ttu0tellatteou0 

1. Legatee held entitled to the produce of securities bequeathed, con- 
certed in testator's lifetime. 

Mortgages and other securities being devised to Pembroke Hall, Cam- 
bridge, some of which had been called in by the testator, and others paid 
voluntarily, and laid out by the testator ; the money so c^led in and paid, 
declared to belong to the college, with interest, from one year from the tes- 
tator's death, at 4/. jper cent. Attorney-general v. Parkin, Dick. 422. 

2. Power to appoint the whole fund* to the survivor of children. 

Devise of personal for life, then among all children of devisee, in such 
shares and manner, for such interest, with such survivorship, and to vest at 
such time as devisee for life should by deed or will appoint; in default of 
appointment of the whole or part, equally ; if but one, to that one, payable 
at twenty-one ; nevertheless the shares of any attaining twenty-one in life of 
devisee for life to be vested ; but payment to be postponed till her death ; 
that clause vesting an interest at twenty-one held to relate only to the case 
of default of appointment ; and one of two children being dead without issue 
after twenty-one, and without receiving any share, that circumstance will 
not prevent an appointment of the whole fund to the survivor. Boyle v.. 
Bishop of Peterborough, 1 Ves. 299. 

3. Power to exclude from a partnership. 

Testator, after giving life-interests in stock to each of his daughters, after- 
w^ards tlie principal among his grandchildren, in pursuance of a power in 
articles of partnership, appointed his executors to carry on tlie trade in his 
room, Mutli power to dissolve, or nominate any other person ; and gave them 
his share of the capital, and all freehold and leasehold, in trust to carry on 
the trade as long as they should think fit; and after expiration of partnership 
to sell the estates, and with the produce and profits of the trade, and all the 
rest of his estates, form a fund to accumulate twelve years ; then among the 
grandchildren living ; by codicil he substituted his partner, who was his son- 
in-law, ill the room of one executor removed ; and desired, that if his exe- 
cutors should continue trade, and his grandsons T. and J. should attain 
twenty -one, his executors would nominate each a partner for a quarter, 
when executors should think fit, with legacies at the same time, to sink into 
the estate, if they should decline the partnership, or die before tw'enty-one ; 
executors to advance any farther sum they might want to carry on trade ; 
the rest of his property among all the grandchildren except T. and J. By 
another codicil he left it entirely in discretion of the executors to appoint J. 
or not; if they should not think proper, his legacy to be void; T. and J, 
both entitled to be partners, and to their legacies at twenty-one, one exe- 
cutor, their father, being for admitting them, the other two against it ; but 
if all had without fraud united in declaring J. unfit, they might have ex- 
cluded him; in which case he could have taken nothing under his devise. 
Wainwright v. Waterman, 1 Ves. 311. 

4. A deed of appointment held sufficient indication of intention that 
property should continue personal. 

Testator directed money to be laid out in manors, lands, tenements, tithes, 
and hereditaments, or very long terms, with limitations applicable to real 
estate ; the money not having been laid out, the crown, on failure of heirs, 
has no equity against next of kin to have it laid out in real estate in order to 
claim by escheat ; the devisees on becoming absolutely entitled have the 
option given by the wnll ; and a deed of appointment by one, a feme covert, 
was held sufficient indication of her intention that it should continue per- 

1 i 3 sonal, 
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sonal, against her heir claiming it, as ineffectually disposed of for want of 
her examination. Walker v. Denne, 2 Ves. 170. 

5. A case where a residence at L. beyond a year was held not to en- 
title to the continuance of a weekly payment. 

Testator directed that his wife should have liberty to occupy his house for 
a year, provided she continues so long in L. ; then, by a distinct clause, he 
directed his executors to pay her a guinea a week during her stay at L. ; her 
residence there heyond the year does not entitle her to a continuation of the 
weekly payment. Walker v. Watts, 3 Ves. 132. 

6. Bequest for the improvement of the city of Bath. 

Bequest for the improvement of the city of Bath, construed to mean iin" 
jirovement carrying on under an act of parliament, not by private persons- 
Howse v. Chapman, 4 Ves. 542. 

7. A bequest construed as a direction to lay out the money in an 

annuity. 

Bequest of a sum of money, in trust to lay it out, upon government or 
other securities, in the purchase of an annuity for life. Held, a direction 
to lay it out in an annuity for life; the will making several dispositions of 
stock, both as to the dividends and the capital. Bayley v. Bishop, 9 Ves. 6. 

8. Annuities “ in the order they are now mentioned.” 

Annuity, part out of the general assets, part specific, upon the intention, 
out of funds, some perpetual, others temporary, to be divided ccjually be- 
tween A., B., and C., and their heirs, or the survivor of them, “ in the order 
they are now mentioned.** A perpetual annuity, limited only with reference 
to the temporary funds. 


9. Charitable bequest. 

Trust, by will, to pay the income to the testator’s wife for life; enjoining 
her to co-operate with his trustees in carrying his wishes into execution ; 
and directing her, with the advice and assistance of his trustees, to lay out 
one moiety in promoting charitable purposes, as well of a public as a private 
nature, and more especially in relieving such distressed persons, either the 
widows or children of poor clergymen, or otherwise, as his wife shall judge 
most worthy and deserving objects, giving a preference always to poor re- 
lations. The object is charity in general, with a preference, but not con- 
fined to poor relations ; the distribution to be at the discretion of the wife, 
with the advice and assistance, not subject to the control, of the trustees. 
Waldo V. Caley, 16 Ves. 206. 

10. Annual sum not confined to the minority of legatee. 

Bequest of an annual sura to be raised “ for the support of the children 
of J. H. to be paid them from time to time, as their necessities require with- 
out regard to their father or mother.’* This cannot be confined to tlic mi- 
nority of the children. Alexander v. M‘Cullock, 1 Cox, 391. 

11. Release, 

It is not a good plea to a bill filed by one residuary legatee (to whom with 
others, the debts due from a concern in which the testator had been a part- 
ner with one of his legatees, had been bequeathed) against the others, for 
an account of monies due from the partnership to the testator, charging the 
defendant with owing, the concern various sums of money, having possession 
of the partnership books ; that all the monies due from the partnership to 
thiB testator at the time of his death, consisted wholly of money lent by him 

to 
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to the defendant ; and that (as the fact was) the testator had, by his will, 
forgiven and released the defendant from all monies lent and advanced by 
him during his lifetime, the release by the devise being treated as referring 
to specific sums advanced independently of the partnership debts, Hanson 
V. Hanson, 4 Price, 168. 

12, Property held subject to the uses of a settlement, 

J. B., tenant for life, remainder to W. B. for life, remainder to J, B. in 
fee. During the life of J, B., houses on the estate insured by him, were 
burnt down, and insurance money paid to J.B., which was placed in the 
funds in his name. J. B. by his will, devised the estate to R. S. W. in fee, 
and his personal estate to W. B. W. B, applied part of the insurance 
money in repairing a house upon the estate. The insurance money un- 
applied, remained standing in J. B.’s name. W. B. by his will, stated the 
(Mrcumstances as to the fund so standing in his brother’s name, and be- 
queathed the residue of his personal property. Held, tliat the insurance 
money unapplied, was subject to the uses of the settlement, and passed to 
R. S. W., the devisee of J. B. Norris v. Harrison, 2 Mad. 268, 

13. A bequest for the poor of a parish, held not within the meaning 

of a local act. 

Bequest of money to trustees to pay the interest and dividend to the poor 
of a certain parish. Held, not within the meaning of a local act of par- 
liament, wliicli vested all estates and monies held in trust for the benefit of 
the poor of the parissh, and not otherwise specifically appropriated, iu the 
guardians of the i)oor in that parish. Attorney -general v.hTcemun, 1 Dan, 1 1 7- 

14. Ik’qiiest of the debt, wliich shall be owing on a particular day, 

taken as it stood on that day. 

Bequest of the debt, whicli shall be owing on a particular day, taken as it 
stood on that day ; and not affected by consignments from the West Indies, 
on account, since the death of* the testator, which happened previous to the 
day specified. Innis v. Mitchell, 6 Ves. 461. 

15. The income only, not the capital, held disposed of. 
Construction of an obscure will : 1st, That the income only, not the ca- 
pital, was disposed of; 2dly, That the disposition was in favour of the 
younger children excluding the eldest. Salisbury v. Read, 12 Ves. 75. 

16. The disposition — held to be in favour of the younger children, 
excluding the ekiest. 

Ibid. 

17. Other cases. 

1. Testatrix by codicil gave to A. the legacy given by her will to the chil- 
dren of B. “ as I know not whether any of them are alive, and if they are 
well provided for though they are* living, B. is entitled ; the construction 
being, that if they are living they are well provided for. Attorney -general v. 
Ward, 3 Ves. 327. 

2. Carey v. Askew, 1 Cox, 241. 

3. Collet V. Lawrence, 1 Ves. 268. 

4. Ellis v. Ellis, 1 S. dr L. 2. 

5. Fordyce v. Ford, 2 Ves. 536. 

6. Holloway v. Holloway, 5 Ves. 399. 

7. Jennings v. Gallimore, 3 Ves. 147- 

8. Duke of Manchester v. Bonham, 3 Ves. 61. 

9. Middleton v. Messenger, 5 Ves. 136. 

10. Norris v. ILnrrisoii, 2 Mad. 268. 

1 1. Oldham v. Carleton, 2 Cox, 400. 

12. Penn v. Barclay, 14 Ves. 122. 
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13. Rose V. Rose, 17 Ves. 347. 

14. Saville v. Lord Scarborough, 1 W. C. C. 239. 

15. Sisson V. Shaw^ 9 Ves. 285. 

16. Smith V. Fitzgerald, 3 Ves. & Beam. 2. 

17. Stebbing v, Walkey, 1 Cox, 250. 

18. Wadley v. North, 3 Ves. 364. 

XXIII. tj^e 0 utf)itior$gi{i of attrueti 

Vandergucht v. Blake, 2 Ves. 534. 

XXIV. jspettfit anti petuniarp Ie0ar«0. 

1. The leaning of the court is against specific legacies. 

] . The inclination of the court is against specific legacies. The construc- 
tion must be upon the face of the will, before the account of the effects is 
considered, to see whether that affords a foundation. 4 Ves. 568. 

2. Leaning against specific legacies. Unless specific, interest only from 
the end of a year after the testator’s death, notwithstanding a direction to 
pay as soon as possible. Webster v. Hale, 8 Ves. 410. 

3. Bequest of the money due upon a note held specific, upon the inten- 
tion ; but the inclination of the court is against specific legacies, and to hold 
it a general legacy, with reference only to the security, as the fund first to 
be applied to it. Chaworthy v. Beech, 4 Ves. 555. 

2. What legacies are specific. 

1. Residuary disposition of all the testator’s real and personal estate in 
Jamaica, in trust, to be remitted to England, was held specific, and not to 
include a debt originally upon bond and judgment in Jamaica, and after- 
wards farther secured by bond and judgment in England, under which it 
was received, and being considered undisposed of, was applied in the first 
instance to the debts, &c. Nisbett v. Murray, 5 Ves. 149. 

2. Testator reciting that he had about 7000/. navy bills, gave them to 
A. ; he had at the time about the sum, but they were afterwards sold, and 
other navy and victualling bills bought ; at his death he had 3400/. navy 
bills, but a large quantity of victualling bills, whicrh are considered as the 
same in the market : this is a specific legacy, and only the navy bills which 
he had at his death, can pass. Pitt v. Lord Camelford, 3 B. C. C. 160. 

3. Bequest of stock : if the testator has it at the time, it is specific ; and 
any act destroying it proves an intention to revoke. If a ring or a picture 
bequeathed cannot be found, that cannot be rectified. 3 Ves. 310. 

4. Testatrix gave nine legacies of 1000/. each, part of 14,500/. South 
Sea annuities ; and as to the residue of the said fund and all other her per- 
sonal estate, including such of the said legacies as should lapse by death, 
before they should be transferrable, upon trust to convert into money such 
part of her residuary personal estate as shall not consist of South Sea annui- 
ties, and invest such money with any money belonging to her at her decease 
in said fund of South Sea annuities, and from time to time invest the divi- 
dends, &c. of all such South Sea annuities as shall constitute her residuary 
personal estate in the same fund, till the youngest of said legatees shall, or 
would, if living, have attained twenty-one, and then to transfer the whole of 
such South Sea annuities to said nine legatees equally, with such survivor- 
ship as their original shares. The nine legacies of 1000/. each only are spe- 
cific ; the remainder of the South Sea annuities is part of the general per- 
sonal estate. Richardson v. Brown, 4 Ves. 177. 

5. Testator gave to his sister the interest of 300/. upon bond for life, and 
after her decease, to her daughter the interest' due upon the said bond at 
her death, with the principal. The legacy is specific ; and there, being 
among other bonds, one of the exact amount; it was held to refer to that, 

though 
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though an insolvent security, and the interest in arrear before the death of 
the testator. Innes v. Johnson, 4 Ves. 568. 

6. “ Of my stock,’* or in my stock,’* or “ part of my stock,** will make 
a legacy specific- Ibid. 750. 

7- Legacies declared specific upon clear words, and an abatement of the 
general legacies directed. Barton v. Cooke, 5 Ves. 461. 

8. Devise in trust to sell, but not for less than 10,000/., and to pay several 
sums amounting to 7800/., and the overplus monies arising from the sale, to 
A. A specific legacy of 10,000/., and the sale producing less, A. and the 
others to abate. Legacies to charity void by the statute 9 Geo. 2. c. 36. 
fell into the general residue. Page v. Leapingwell, 18 Ves. 463. 

9. Testatrix gives “ to the minister, &c. of A. 5/. per annum bank Jong 
annuities ; to the minister, &c. of B. 5/. per annum like bank annuities ; to 
the treasurer of C. and D. 100/. long annuities stock, each ; to the governors 
of E. 100/. long annuities stock ; and 30/. per annum, further part of my 
bank long annuities,'* upon trust to apply the interest and dividends to and 
for the use of L. D. till she attains twenty-one, and then to transfer “ the 
said 30/. per annum bank long annuities** to the said L. D. She then gives 
to W. C. 150/. bank long annuities stock, and 10/. per annum, “ further 
part of my long annuities,” in trust for H. G. By a codicil, reciting, 

Whereas I may have made a wrong calculation of the value of my fortune 
in the funds at the time of my decease,” she directs, that in case of de- 
ficiency, it may be deducted out of the residue, as she would have all her 
legacies paid to the full. The testatrix was, at the time of her death, pos- 
sessed of only 385/. long annuities, and her personal estate was insufficient 
to pay her debts. Upon a question whether the treasurer of C. was entitled 
to a legacy of 100/. long annuities stock, or only to 100/. to be raised by the 
sale of stock to that amount ; held, that it was a specific legacy of so much 
stock, and decreed accordingly. Attorney-generaJ v. Grote, 3 Mer. 316. 

3. What legacies are pecuniary. 

1. Bank annuities directed by the will to be purchased out of personal 
estate, to be considered as pecuniary legacies. Gibbons v. Hills, Dick. 324. 

% Legacy of 3400/. in the three per cents, the dividends to be divided, &c. 
to an hospital, is pecuniary, not specific. Bishop of Peterborough v. Mort- 
lock, 1 B. C. C. 565. 

3. Legacies of South Sea annuities (though testator had more than suf- 
ficient of the stock to pay them), held pecuniary, not specific. Simmons 
v. Vallance, 4 B. C. C. 345. 

4. Bequest to be paid out of a specific security which failed, held general 
upon the circumstances. Roberts v. Pocock, 4 Ves. 150. 

5. Legacy of 1000/- out of my reduced bank annuities,** held pecu- 
niary ; the court leaning against holding a legacy specific, unless clearly in- 
tended. The court would not take into consideration the evidence of the 
value of the stock at the date of the codicil by which the legacy was given, 
nor an erasure of a legacy to the same person by the will, but decided upon 
the words of the codicil. Kirby v. Potter, Ibid. 748- 

6. Legacy general, notwithstanding an appropriation of part of the pro- 
perty. Raymond v. Brodbelt, 5 Ves- 199. 

7. Bequest of personal estate not held specific merely from being combined 
with a devise of land. Howe v- Earl of Dartmouth, 7 Ves. 137. 

8. After a legacy of stock in the 4/. per cent, consolidated bank annuities, 
a legacy to the same persons of an additional sum of 2000/. more to be 
paid out of the ^l.per cents.** &c. was held pecuniary : as the primd facie con- 
struction ; which is to be controlled only by plain inference from the rest 
of the will upon solid and rational grounds ; not by conjecture upon slight 
circumstances. Deane v. Test, 9 Ves. 146. 

9. Legacy of “ 200/. 4/. per cent, consolidated bank annuities,’* not spe- 

cific. 
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cific. The general assets therefore liable to make up the deficiency of the 
fund. Wilson V. Brovrnsmith, 9Ves. 180» 

10. Legacies to one younger child of “ the sum of 12,000^. of my funded 
property to be transferred in his name, or employed as it shall appear most 
beneficial.” To another, “ the sum of 12,000/. in every respect the same.’’ 
To a third, the sum of 12,000/. to be enjoyed by him in every respect” 
as the former: the residue, real and personal, to the eldest son. The le- 
gacies to the younger children pecuniary, not specific : the fund, if deficient, 
to be equally divided among them. Lambert v. Lambert, 1 1 Ves. GOT. 

11. Legacy of 5000/. sterling, or 50,000 current rupees,” af’terwards 
described as “ now vested in” the East India Company’s bonds, and some- 
times mentioned as “ the said sum of 5000/. sterling,” held not specific, 
but general ; as a demonstrative legacy, with a fund pointed out ; a con- 
struction to be favoured for a natural child, as giving a provision in all events : 
the will also giving one legacy clearly specific, viz. ‘‘ the sum of 3348/.,” 
which said sum is in two bills, described as then laying for acceptance. 
Gillaume v. Adderley, 15 Ves. 384. 

12. Legacy of 50/. for a ring, not specific; therefore carrying interest 
with other pecuniary legacies. Apreece v. Apreeoe, I Ves. c't Beam. 3G4. 

13. Upon the words of the will, legacy decreed, though the fund out of 
wliicli it was directed to be paid, failed. Maim v. Copland, 2 Mad. 223. 

4. Legacy is ambulatory; but a specific bequest is fixed as mu^h as 

a devise of land. 

Legacy is ambulatory; but a specific bequest is fixed as imich as a devist^- 
of land. 1 Ves. 2G0. 

5. A specific legacy cannot in a subsequent part of the will be charged 

witli payment of debts and legacies. 

A specific legacy cannot, in a subsequent part of the will, be charged with 
payment of debts and legacies. 1 Sch. & Lef. 339. 

6. Distinction between the specific bequest of a debt, and legacies out 

of it. 

Distinction between the specific bequest of a debt, and legacies out of 
it. Smith V, Fitzgerald, 3 Ves. & Beam. 2. 

XXV. MJjrn legacies sfinll br actiimularitjc j laificn nor. 

1. When they shall be accunuilatiyc. 

1. Where legacies are given by different instruments (wdictlier will oi 
codicil, or two codicils) to the same persons, they will in general be ac- 
cumulative. F^oy V. Foy, 1 Cox, 163. 

2. The same legacy given by different instruments, shall be cumulative. 
Baillie v. Butterfield, 1 Cox, 392. 

3. Legacies to the same persons by different instruments, gcn(?rally pre- 
sumed additional, unless contrary intent appears; of which simple repeti- 
tion, if exact, is sufficient proof. Moggridge v. Thackwell, 1 Ves. 464. 
472. ; 7 Ves. 36. 

4. Legacies to the same persons by distinct instruments, accumulative ; 

subject to be repelled by internal evidence ; as where the same sum is given 
for the same cause ; whether by the mere equality of amount, queerer Ben- 
yon V. Benyon, 17 Ves. 34. - 

5. Where a legacy is given in a will, and another in the codicil, to the 
same legatee, he shall take both. Ridges v. Morrison, 1 B. C. C. 271. 8’. P. ; 
Iloolcy V. Hatton, IB. C. C. 390. 

6. Where one of the legacies is in the will, and the other in the codicil, 
both shall pass. 1 B. C. C. 389- 

7. A 
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7. A larger legacy given to the legatee in the same will, after a less, he 
shall take both. Curry v. Pile, 2 B. C. C. 225. 

8. Double legacies, though of equal amount, with circumstances of dif- 
ference, as in the times of payment of annuities, half yearly and quarterly, 
accumulative; not, if exactly similar, though by different instruments. 
Currie v. Pye, 17 Ves. 462. 

9. Where a testamentary instrument, incomplete as a will, appears on the 
face of it to be intended as a substitution for a former complete will ; the 
legacies given by the latter only, shall take effect, notwithstanding both in- 
struments are proved in the spiritual court. But where a former will makes 
a charge of legacies, generally on land, and a subsequent will giving lega- 
cies, is not attested so as to affect the land ; yet the general charge of the 
former shall include the legacies given by the latter. Otherwise, where the 
charge is made of particular legacies. Jackson v. Jackson, 2 Cox, 35. 

10. Where a larger legacy by a codicil, was held not to be a satisfaction 
of a legacy by the will. Hooley v. Hutton, Dick. 461. 

11. Bill to be paid two legacies of 200/. each, queere^ whether the last 
was in satisfaction of the first ; held, that it was not. Stevens v. Vaughan, 
Dick. 572. 

12. Testator gives to his executor an annuity of 200/. charged on his 
real estate, and payable at certain specified periods. By a codicil, attested 
by two witnesses only, he gives him another annuity of 100/. “ payable as 
mentioned in his will.” Held, that the executor was entitled to both, the 
latter annuity being payable out of his personal estate. Wright v. Lord 
Cadogan, 2 Eden, 239. ; Amb. 468. ; 1 Toml. P. C. 486. 

13. The testator, by his will, provided a maintenance for his second feon, 
out of the real estate ; he then gives large legacies to his younger children, 
with maintenances; the second son is entitled to both the maintenances. 
Clive V. Walsh, 1 B. C. C. 146. 

14. Bond to pay an annuity till a legacy recited to have been bequeathed 
by the last will of obligor to obligee, should be paid; by a previous will he 
had given a legacy, but that was revoked by a subsequent will, and a less 
legacy given, payable six months after testator’s death, “ over and above 
the annuity which I have secured to him for his life,” the annuity and bond 
were assigned by the obligee “ as some provision for his mother, to be re- 
ceived by her during the life of the obligor, as fully and beneficially as it 
could have been by the obligee the bond and assignment were put into 
the possession of the testator, and continued so till his death ; the legatee 
is entitled to the legacy with interest, if not paid at the time ; and also to 
the annuity lor his life, in trust for his mother. Crosbie v. Murray, 
1 Ves. 555. 

15. Legacy by will, the same sum given by codicil to the same person 
upon a contingency, was held additional. Hodges v. Peacock, 3 Ves. 735, 

16. Double legacies by two instruments upon the intention. 5 Ves. 382. 

2. When not 


1 . Small circumstances will raise an inference against double legacies. 
5 Ves. 384. 

2. Two legacies of equal sums being given to the iamc legatee, and 
in the same will, the legatee shall take one only. Garth v. Meyrick, 

1 B. C. C. 30. 

3. Where a second codicil is a mere repetition of a former (with the 
addition of a single legacy,) the legacies are not doubled. Coote v. Boyd, 
IB. C.C.521. 

4. There being several codicils to a will, some of which were bare re- 
petitions of former ones, these were declared to be mere substitutions, and 
the legatee entitled only to take under the one. Campbell v. Radnqr, 

IB.C.C.271. ^ 
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5. A thousand pounds a year was given- to the wife by will, in lieu of 
dower, but if she marry again, 100/. a* year in lieu of all other benefits ; she 
marries and elects her dower, ehe shall not have the 100/. a year. Boynton 
V. Boynton, 1 B. C. C. 445. 

6. The rule, that legacies to the same persons by different instruments, 
shall be accumulative, repelled by internal evidence of an intended sub- 
stitution. Allen v. Callow, 3 Ves.289. 

7. The rule, that legacies to the same persons by different instruments, 
shall be accumulative, repelled by internal evidence and the circumstance, 
that all the legatees by the- first instrument, were legatees in the second, 
except those who were dead, or had quitted the testator’s service; Barclay 
V. Wainwright, 3 Ves. 462. 

8. Two annuities of equal amount in the same will, to the same person j 
held not accumulative. Holford v. Wood, 4 Ves. 76. 

9. A claim of double legacies by two instruments, a will and a codicil, 
repelled by the internal evidence and circumstances. Osborne v. the Duke 
of Leeds, 5 Ves. 369* 

10. If a testator by will, gives 2000/. a year, by way of jointure, to any 
woman he might marry, and after marriage by codicil gives his wife the 
same jointure, she cannot claim both. 5 Ves. 382. 

XXVI. ssHBat sfiall be on ottempnon of a Irgatp; tojDar nor. 

1. What shall be. 

1. Legacy given out of a debt, which is afterwards paid to testatrix, 
adeemed. Badrick v. Stevens, 3 B. C. C. 431. 

2. A bequest of a debt is adeemed by the debt being paid to the testator 
in his lifetime, whetlrer the payment be compulsory or voluntary, or whether 
the sum be expressed in the bequest, or the debt bequeathed generally. 
Stanley v. Potter, 2 Cox, 180. 

3. Variance in a provision made by a settlement and will may not amount 
to evidence of the satisfaction of a debt or covenant ; but is always evidence 
of the satisfaction of a legacy, given as a provision, 1 Ball &■ Beatty, 304. 

4. Where a father gives a sum to his daughter by will, and afterwards 
gives an equal sum as a portion, it is presumed to be an ademption. Cook- 
son V. Ellison, 2 Cox, 220. 

5. Parent, paying a portion, is presumed to mean to perform the gift of a 
legacy, unless there be sufficient evidence to repel the presumption. Ellison 
V. Cookson, 3 B. C. C. 61. 

6. Gift by a brother standing in /oco 'parentis, an ademption of a legacy 
in his will. Monck v. Lord Monck, 1 B. & B. 298. 

7. Removal of goods (except in a case of necessity) will be an ademption 
of a gift of the goods by will. Green v. Symonds, 1 B. C. C. 129 n. 

8. Two thousand pounds paid by the testator on the marriage of his 
daughter, with a covenant to pay 4000/. more on his death, an extinguish- 
ment of two legacies given by the will to his said daughter. Clarke v. Bur- 
goine, Dick. 353. 

9. Real estate devised to trustees to sell, and to pay the purchase money 
to particular persons, naming them. The testatrix afterwards sold the estate. 
Held to be an ademption of the specific devises. Arnold v. Arnold, 
Dick. 645. 

10. Testator being indebted on a mortgage, and being possessed of 5000/. 
stock, by his will gave to A. and B. “ all the stock he had in the three per 
cents,, being about 5000/., except 500/. which he gave to C.;*' and he devised 
other specific parts of his property to be sold, and the produce to be applied 
in discharge of the mortgage. Testator himself afterwards sold out 2000/., 
part of the 5000/., and paid oflP the mortgage with it. This adeemed the 
Ij^acy pro ianto; and the specific legatees can have no relief from the funds 
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by the will appropriated for payment of the mortgage: and in this case A, 
and B. must bear the loss, and C. have her legacy entire. Humphreys v. 

Humphreys, 2 Cox, 184?. . , n 

11. Specific legacy of money due on a note, received afterwards by the 
testatrix, and paid to a banker, with whom she had no other money ; where, 
except 10/. which she drew out, it remained at her death. An ademption. 
Fryer v. Morris, 9 Ves. 360. 

12. A description of a legacy from a father to his then unmarried daugh- 
ter” by a portion of equal amount afterwards advanced by him on her mar- 
riage ; as equity will not, where there is contradictory evidence, reject the 
presumption arising from the will and marriage settlement and decide against 
the legal efiect and operation that is to be attributed to them. Dwyer v. 
Lysagat, 2 B. & B. 156. 

IS. Testatrix gives 4000/. to trustees upon trust for his two daughters at 
twenty-one, and directed that the legacy duty due in respect thereof shall be 
paid by his executors out of the residue. By codicil, reciting this bequest, 
and that he is desirous of increasing the same to 5000/., he revokes the gift 
of 40001. and gives 5000/. upon the same trusts. By a second codicil, recit- 
ing the former, and that he is desirous of further increasing to 6000/., he re- 
vokes the gift of 5000/., and gives in lieu thereof 6000/. upon the same trusts. 
This is not a revocatioUj but substitution in each instance; and the 6000/. 
therefore is exempt from the legacy duty. Cooper v. Day, 3 Mer. 154. 

2. What shall not be. 

1. Legacies by one instrument not adeemed by a second, not relating to 

the first. 1 Ves. 473. ^ ^ 

2. Where a legacy is of the value of securities, &c. though the speci- 
fication be varied, the legacy is not adeemed. Pulsford v. Hunter, 3 B. C. C. 
416. 

3. Devise and legacy from an uncle to his niece, held not adeemed by an 
advance upon her marriage. Brown v. Peck, 1 Eden, 140. 

4. Stock was, in contemplation of a marriage, vested in trustees for the 
separate use of the w ife for life, and with full power for her to dispose of it 
by will. She made her will during coverture. She survived her husband, 
and afterwards took a transfer of the stock into her own name. This does 
not operate as a revocation of the will, or an ademption of the bequest of the 
stock. Dingwell v. Askew, 1 Cox, 427. 

5. Testator gave the interest of a bill of exchange on the East India 
Company to his wife for life, and directed that after her death the bill should 
be sold, and the money divided among certain persons with survivorship in 
case of the death of any in her life. This bill, which constituted the bulk 
of the testator’s property, was paid in his life : that was not an ademption of 
the legacy. Coleman v. Coleman, 2 Ves. 639. 

6. Legacy of 1000/. not adeemed by transfer by testator of stock, into his 
and legatee’s joint names. Wetherley v. Dixon, Cooper, 279. 

7. E. D. by w ill, reciting, “ that it w^as the wish of her mother and herself 
that the 500/. they had then out upon mortgage should be given S. A. G. 
and her family bequeaths the said 500/. with interest accordingly. The 
testatrix at the time of making her will, had a sum of 500/. out upon mort- 
gage, which she afterwards called in, and applied to different purposes. The 
mother being dead the testatrix took out administration; and upon her 
death, without having altered or revoked her will, the question was, whether 
the legacy was adeemed; and held no ademption. Le Grice v. Finch, 
3 Mer. 50. 

3. A codicil, ratifying a will, does not set up an adeemed legacy. 
Bequest over in case of the death of a legatee, before a certain period, 
takes effect on his death within that period during the testator’s life. 1 Ves. 
Sc Beam. 388. 

XXVIL 
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XXVII. OTgrii a fc^arp jsSall lapse ; togen not» 

1 . Wlien it shall lapse. 

1. Lapse by death of the legatee, in the life of the testator, though liaving 
survived the period at which the legacy was to vest, that event not being 
provided for. 1 Ves. & Beam. 389. 

2. In order to prevent a legacy from lapsing by the legatee’s death, it is 
necessary to substitute another legatee in his stead. 2 Cox, 120. 

3. To prevent a lapse, the intention must be perfectly clear. 4 Ves. 435. 

4. Money to be laid out in land, is considered as land ; and the devisee 
dying in the life of testator, lapses. Hutcheson v. Hammond, 3 B. C. C. 128. 

5. A legacy charged upon land to be purchased with the residue of a per- 
sonal estate, will lapse by the death of the legatee before the day of pay- 
ment, as if charged upon lands actually purchased. Harrison v. Naylor, 
2 Cox, 247. 

6. Legacy charged upon real estate, and payable at a future day, sinks as 
to the real estate by the death of the legatee before the time of payment, 
and the assets cannot be marshalled. Pearce v. Loman, 3 Ves. 135. 

7. A contingent legacy failed, the event which happened, not being pro- 
vided for ; and no necessary implication in favour of the legatee. Parsons v. 
Parsons, 5 Ves. 578. 

8. Legacy to A., his executors, administrators, and assigns, shall not pass 
to the representative, A. being dead ; and parol evidence to show the testator 
knew of A.’s death, and meant the legacy to be transmissible, refused. May- 
bank V. Brooks, 1 B. C. C. 84. 

9. A. conveyed estates to trustees to sell and pay debts, afterwards to 
raise a fund and pay the interest of it to B. till marriage, then to pay her the 
principal, and to divide the residue among the plaintiffs : by will he created 
a charge for another daughter, residue to plaintiffs ; B. dying unmarried, the 
sum given to her resulted to the testator, and passed by the gift of the resi- 
due. Hewit V. Wright, Ibid. 8(). 

10. Legacy to be paid from a farm, when AJs son shall attain twenty-one; 
the farm not being carried on, the legacy falls, and shall not be paid out of 
the residue. Mayott v. Mayott, 2 B. C. C. 125. 

11. J. T. bequeathed in these words: ** I give to N. D. the sum of 400/., 
which he owes me on mortgage of his estates in Shropshire ; and I further 
order my executor to give him up all bonds owing from him to me, and 
which shall be found in my custody at my decease, with all interests due 
thereon.” N. D. had given the testator a bond, as a collateral security for 
the mortgage money. N. D. died before the testator. This is a lapsed 
legacy, and the executor of N. D. must pay the money. Toplis v. Baker, 
2 Cox, 120. 

12. Bequest to a son of the testator, on his accomplishing his apprentice- 
ship, with the dividends in the mean time for maintenance ; and in case he 
shall die, before he accomplishes his apprenticeship, then and in such case, 
to the other children. The legacy lapsed by the death of the legatee, having 
accomplished his apprenticeship, in the testator’s life. Humberstone v. 
Stanton, 1 Ves. & Beam. 385. 

2. When it shall not lapse. 

1. Trust legacy cannot lapse by death of trustee. 1 Ves. 475. 

2. A devise of lands in fee to B. after the death or marriage of tlie testa- 
tor’s widow, provided that B. pays 400/. to C. after the death or marriage of 
the widow. C. survives the testator, but dies in the lifetime of the widow ; 
the legacy doth not sink. Godwin v. Munday, Dick. 551. 

3. Testator; by his will, gave a legacy of 20,000/. to B., and by a deed- 
poll bearing even date wdth the will, declared that the said legafcy was so 
given toB. upon the special trust and confidence, that so soon as B. should 

receive 
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receive the same, he should pay the same over to C. B. died in the life- ' 
time of the testator. The deed-poll was not proved as a testamentary paper. 
This legacy did not lapse, but existed for the benefit of C. Earl of Inchi- 
quin v. hVerich, 1 Cox, 1. 

3. Of the law of Scotland upon this subject. 

By the law of Scotland, as well as of England, a legacy lapses by the 
death of the legatee in the testator's life. 17 Ves. 351. 

XXVIII. wften a Icgatp ssftall Pc Poiti. 

A lef^acy to one falsely assuming a particular character. 

If a legacy is given to a person under a particular character, which lie has; 
falsely assumed, and whicli alone can be supposed the motive of the bounty, 
the rule of the civil law is adopted, and the legacy fails. Therefore, where 
a legacy was given by a woman to a man in the character of her husband, 
whom she supposed and described as such, but who at the time of the mar- 
riage ceremony witli her had a wife living, the court, in respect of his con- 
duct, held him not entitled; but inclined to think it would be otherwise, 
where, from circumstances not moving from the legatee himself, the descrip- 
tion is inapplicable ; as, where a testator gives a legacy to a child from mo- 
tives of affection, supposing it his own, but is imposed upon in that respect. 
Kenncll v. Abbott, 1- Ves. 802. i 

XXIX. ffiiugtitg Icgatiess upon tfje real esitatf. 

1. Wluit words shall be suHicieiit to create a charge ; what not. 

This clause beginning a will, “ first, 1 will and direct that all my legal 
debts, legacies, and funeral expences, shall be fully paid," is not sufficient 
alone to charge legacies on real estates specifically devised ; for wliich the 
intent must be clear. Kiglitley v. Kightley, 2 Ves. 328. 

2. Implication of a charge. 

1. As to the difference between debts and legacies, in an implied charge 
on real estate by will, quaere. 5 Ves. 362. 

2. (3iarge of legacies, by implication, upon a fund arising from the accu- 
mulation of rents and profits, dividends, and interest. The other questions 
were not determined : fir.st, whether the real estate was charged by implica- 
tion from words whicli could be otherwise satisfied ; and, if not, the will, di- 
recting an estate to be purchased and settled upon the testator’s son, with 
remainders over, for which the testator afterwards contracted, and the pur- 
chase money liaving been paid out of the personal estate, under a power in 
the will for that purpose, tlie Jegatces, by marshalling, could have the be- 
nefit of the vendor’s lien upon the estate for the purchase money. Austen 
V. Halsey, 6 Ves. 475. 

3. Of tlie rule that land charged by attested will, is also charged by an 

unattested codicil. 

The decisions tliat land charged with Tegacies by a will duly executed, is 
liahie to legacies given by an unattested codicil, do not go upon a power re- 
served to the testator to increase the charge by a future act which cannot 
be, but upon analogy to the case of debts. The rule has not been extended 
to the case of a primary charge on land, but only to a charge in aid of per- 
sonal, from the fluctuating nature of which it is necessarily uncertain. 
2 Ves. 236. 


XXX. Df 
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XXX. tge {laptmnt attH aj^roprtatton of legactrss*. 

1. Time of payment in ordinary cases. 

1. Legacy not distributable till a year afler testator’s death. 1 Ves. 408. 

2. Contingent legacy out of real and personal estatOf payable two years 
after the event ; by codicil the testator reciting, that he found his estate 
would not bear that payment during the life of A., being chargeable with 
an annuity for her life, declared he revoked that part of his will; and that 
the said legacy, upon the same event, was to be paid twelve months next 
after the death of A., and not before. A. dying before the contingent event, 
the legacy is not payable till the expiration of two years after it. Words- 
w'orth v. Younger, 3 Ves. 73. 

3. The court will look at principles of convenience ; as in the rule, that 
legacies shall be payable at the end of a year. 6 Ves. 539. 

2. Time of payment, where legacies are given out df the residue. 

Quarey where annuities are given out of a residue, and no time of pa}^- 
ment is directed by the will, do the annuities commence before the end of 
one year from the testator’s death ? Where the time of payment is fixed by 
the will as in this case, the first quarter-day after the testator’s death the 
payment must be as directed. Storer v. Prestage, 3 Mad. 167. 

3. Time of payment, in die case of a residue bequeathed to children, 
payable at twenty-one. 

Bequest of residue to all the children of A., the daughters’ shares to be 
paid, at twenty-one, the sons’ at twenty-one, or to be sooner advanced with 
survivorship and interest for maintenance, it shall be divided when the eldest 
attains twenty-one, and among those then in esse. Andrews v. Parkington, 
3B. C.C. 401. 

4. Time of payment, in the case of a defeasible legacy. 

Legacy, on condition to be void in case the legatee should succeed in the 
event of the death of A, without issue of her body; payment decreed in the 
life of A., and without security. Fawkes v. Gray, 18 Ves. jun. 131. 

5. Time of payment, of a legacy at a particular age, and one legatee 

attaining it. 

Legacy of stock at a particular age. Order, upon the petition of one le- 
gatee having attained the age, for a transfer of his share to his attornej^ 
Hill V. Chapman, 11 Ves. 239. 

6. Time of payment, in miscellaneous cases. 

1. Bequest of 3000/. on trust, to apply the dividends to the maintenance of 
A. until twenty-one, and afterwards to pay the whole dividends to him for 
life, with power to the trustees before his age* of twenty-six to raise and pay, 
not exceeding 600/. towards or in order to his preferment or advancement in 
life, or his other occasions, as they should think proper. Upon a claim of 
the whole at the age of twenty-one as absolute property, inquiry directed as 
to circumstances, and whether they required the advancement of any and 
what part before he should attain twenty-six. 15 Ves. 527. 

2. Testator authorised his executors, at any time before T. L. should at- 
tain the age of twenty-six years, to raise by sale of a sufficient part of certain 
bank annuities any sum of money not exceeding 600/., and pay and apply 
the same towards tlie preferment or advancement in life, or other the occasion 
of T. L., as the said executors should think proper ; and at the age of twenty- 
six, he gave the 600/. to T. L. absolutely. The executors declining to act, 
the court will not give this 600/. to T. L. before twenty-six, without refer- 
ring it to the master to inquire, whether T. L.’s situation requires the 600/. 
or any part thereof, to be advanced. Lewis v. Lewis, I Cox, 162. 


7. Of 
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7. Of the mode of payment, where the legacy is bequeathed in a 

foreign coin. 

Legacy in a foreign country and coin, as sicca rupees, by a will in India, 
if paid by a remittance in this country, the payment must be according to 
the current value of the rupee in India, without regard to the exchange or 
the expense of remittance. So as to other countries. Cockrell v. Barber, 
16Ves.461. 

8. Of the mode of payment in miscellaneous cases. 

1. If the testator direct the residue of his personal estate to be laid out in 
land, and settled to the use of daughters and their heirs, as tenants in com- 
mon, with cross remainders, the residue shall not be divided, and laid out in se- 
parate purchases, though to be settled to the uses of the settlement. Blunt 
V. Clitherow, Dick. 292. 

2. Devise of an annuity of 50/. to be purchased by executor, who, till the 
purchase, was to pay annuitant 40/. a year : executor, instead of purchasing, 
paid 50/. a year from testator’s rents ; annuitant entitled to 40/. the first year, 
and to 50/. a year afterwards ; though the court might have charged executor 
with the over-payment from the estate ; the master, on a general account, 
with just allowances, cannot. Browne v. Spooner, 1 Ves. 291. 

9. Where a legacy is given over in default of claim. 

Legacy to three persons, to be paid as soon as the legatees should arrive 

in England, or claim the same, provided they should arrive or claim the 
same within three years after the testator’s death ; and if they should not, 
part of the amount of the legacies to go over. The legatee over claiming 
the legacy, a reference was directed to the master, to inquire whether the 
three persons had arrived in England, or claimed the legacy, within the three 
years. Burgess v. Robinson, 1 Mad. 172. 

10. The case of a defeasible legacy payable at a particular time. 

When a period of payment is appointed, the subsequent failure, or breach 
even of an express condition annexed to a legacy, cannot affect the right to 
receive it. 1 Ves. & Beam. 138. 

1 1. Out of what fund a legacy shall be payable. 

1. Trust term in a will to raise out of real estate several sums; of which 
some were secured by the testator’s bond and covenant; the intention 
being to give them as portions out of the land, not as debts or legacies, the 
personal estate is not applicable. Ueade v. Litchfield, 3 Ves. 475. 

2. Where there is a charge of legacies upon the real estate they shall 
be so charged, though they are first directed to be paid out of the residue 
of the personal estate, if the personal estate prove defective. Minor v. 
Wickstead, 3 B. C. C. 627. 

3. Testator created a^ term for debts and legacies, and gave 1000/. to his 
niece, to be paid immediately after his decease, if she should be then mar- 
ried ; if not, the interest of the said legacy to be paid her for life, to be 
calculated and paid to the day of her death or marriage ; if she should die 
unmarried, the legacy to lapse for the benefit of the estate ; and by codicil 
he gave her 200/. in addition to what he had given her by the will : held 
that the additional legacy is to be raised out of the same fund, and subject 
to the same conditions ; and the legatee having married after the testator’s 
death, is entitled. Crowder v. Clewes, 2 Ves. 449. 

4. A legacy substituted for another shall be raised out of the same fund, 
and subject to the same conditions. 2 Ves. 450. 

5. Legacy to A. of 12,000/. and to B. 4000/. ; the latter sum directed to be 
paid out of the money in the hands of the testator’s agent. At the time of 
the testator’s death, there was a sufficient fund in tlie agent’s hands to 
answer this legacy, but the general assets did not extend to the pavirent of 

VoL. Vlll. Kk ' both. 
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both. Legatee of the 4000^. held entitled to be paid by priority. Acton 
V. Acton, 1 Mer. 178. 

12. To whom a legacy shall be paid. 

1. Legacy given to A. to be divided between himself and his family: 
well paid to A. Cowper v. Thornton, 3 B. C. C. 90. 186. 

2. Devise of money to be laid out in land to the use of A. in tail, with 
remainders over. The court will not direct the money to be paid to A. 
Anon. 2 Anst. 4'5S. 

1 3. Volaiitary bond payable in preference to legacies. 

Voluntary bond payable in prefence to legacies. Saunders v. Graves, 
Dick. 93. 

14-. In the case of married women. 

Where a woman who is or has been married, is entitled to a legacy, the 
cdurt expects a positive affidavit that the legacy has not been in any 
manner settled, before it will direct payment. Hough v. Ryley, 
2 Cox, 157. 

15. Where a legacy is payable out of land, and the legatee dies before 
the time of payment. 

A legacy payable out of land at a future day, although given with interest 
in the mean time, shall not be raised, if the legatee die, before the time of 
payment. Gawler v. Standerwicke, 2 Cox, 15. 

16. Of presumptive payment. 

Payment of a legacy presumed after above forty years without demand. 
Jones V. Tuberville, 2 Ves. 11. 

17. In what cases the court will order legacies to be raised or secured. 

1. Legacy payable before twenty-one, ordered to be paid out of the 
monies in the cause, in the name of the accountant-general, before the 
legatee attained that age. West v. Welsh, Dick. 520. 

2. A legacy to be paid at the end of ten years, the executor to give 
security to pay it at the end of ten years, or to pay it into the bank to be 
placed out ; and he to have the interest till the end of the ten years, and 
the plaintiff to apply for it. Ferrand v. Prentice, Dick. 568. 

3. Legatee entitled to a legacy at twenty-one, with interest in the mean 
time, sh^ 1 have it raised and secured. Green v. Pigot, Dick. 585. 

18. In what cases the court will not order legacies to be raised or 

secured. 

1. Legacies to be paid at twenty-one; if the infants die before, to the 
executor, who is appointed residuary legate^. The court will not order the 
legacies to be raised and secured. Palmer v. Maysent, Dick. 70. 

2. Legacies to infants at twenty-one : the court would not order them to 
be secured. Starkie v. Smith, Dick. 520. 

3. Where a sum in the stocks is left to pay the interest to A. for life, then 
after payment of gross sums, residue to him : the court will not permit the 
security to be lessened by laying out a certain sum to secure the legacies 
and paying the residue in money to A. Loundy v. Bengon, 3 B. C. C. 258. 

4. Legacy charged on a reversionary fund shall not in general be raised 
till the person comes into possession ; yet, where it is expressly directed 
under a power that they shall be raised as soon as (conveniently) may be, 
they shall bear interest from the death of the testator. Conway v. Conway, 
3B.C.C.267. 

5. The court will not direct a legacy to be raised out of land before the 
time of payment, although it will secure a personal fund for a future or 
contingent legatee. Gawler v. Standerwicke, 2 Cox, 15. 


19. What 
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19. What appropriation shall be valid. 

Money part of a residue was laid out by trustees (with a trifling addition 
in the funds ; though there was a gift over in certain events, it is a good 
appropritio. Hutcheson v. Hammond, S B. C. C. 18. 

20. What appropriation shall be invalid. 

1. The legatee, and the stocks having sunk in value ; the executrix’s 
estate shall make it good. Cooper v. Douglas, 2 B. C. C. 2S1» 

2. If legacies to infants at twenty-one be placed out in annuities, and 
those annuities sink in point of value, infants not bound to accept those 
annuities in full satisfaction of their legacies. Alcock v. Eames, Dick. 578. 

XXXI, 3|n persioual rotate be fi'eett 

applieb, 

1. Personal estate liable to legacies before the real, unless a contrary 
intention is manifested. Attorney-general v. Downing, Dick. 4*17. 

2. To exempt personal estate from debts, the intention must be manifest. 
3 Ves. 477. 

3. To exempt the personal estate under a devise for payment of debts, 
the intention must appear plainly on the will ; and the court cannot look 
to extrinsic circumstances. Brummel v. Prothero, 3 Ves. 111. 

4. To exempt the personal estate from payment of the debts, the will 
must afford a necessary implication; viz. that inference that leaves no 
doubt upon the mind of the judge. Hartley v. Hurle, 5 Ves. 540. 

5. To exempt the personal estate from the debts, there must be declar- 
ation, plam or manifest intention. 7 Ves. 149. 

6. The personal estate can be exempt from the debts only by declar- 
ation, plain or necessary inference. 8 Ves. 305. 

7. A mere charge upon the real estate, to pay debts and legacies, is not 
sufficient to exonerate the personal estate, unless there are words to show it 
was the testator’s intention that the personalty should not be applied. Sam- 
well V. Wake, 1 B. C. C. 144. ; Dick. 597. 

8. Devise of an estate subject to a mortgage, is not sufficient to exonerate 
the personal estate. Astley v. Lord Tankerville, 3 B. C. C. 545. ; 1 Cox, 82. 

9. To exempt the personal estate from the debts the will must show that 
intention by indication plain: a provision for the debts out of the real 
estate is not sufficient. Bridges v. Phillips, 6 Ves. 567. 

10. Personal estate not exempted from debts, &c, by a charge upon real. 
Barnaby v. Griffin, 3 Ves. 266. 

11. The personal estate not exonerated from the debts and legacies by a 
mere charge. Express words or plain intention upon the whole will neces- 
sary Watson V. Brickwood, 9 Ves, 447. 

12. To exonerate the personal estate from the testator’s debt by mort- 
gage, either express words or a plain intention must be found. 11 Ves. 186. 

13. A devise to sell for payment of all debts will not exonerate the per- 
sonal estate. 11 Ves. 186. 

14. The personal estate being the proper and primary fund for the pay 
ment of debts and legacies, can be excepted only by express declaration, 
or plain and unequivocal manifestation of intention ; and neither a charge, 
nor a direction to sell, nor the creation of a term for payment, will exempt 
the personal estate. Tower v. Lord Rous, 18 Ves. 132. 

15. In the administration of assets, the personal estate, bequeathed in 
trust for testator’s daughter, is the primary fund to pay debts charged oii 
the real estate, there being no words or apparent intention in the will to ex- 
empt it. Aldridge v. Lord Wallscourt, 1 B. & B. 312. 

16. In order to exonerate the personal estate from payment of debts, 
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will must contain express words for that purpose, or a clear manifest inten- 
tion, a declaration plain or inference tantamount to express words. Bootle 
V, Blundell, 1 Men 193. The intention so expressed or implied must be an 
intention not only to charge the real estate, but to discharge the personal. 
Ibid. — The intention is not required to be so manifested, as that alt persons 
cannot fail so with respect to it, but so as to convince the mind of the judge 
who has to decide upon each particular case. Ibid. — But it is impossible to 
define what circumstances are sufficient to shew the intention, which must 
in every case arise from the context. Ibid. 

17. The f>ersonal estate given to the next of kin, must be applied in dis- 
charge of the testator’s mortgage (not being expressly exempted), though 
it will be thereby exhausted. Phillips v. Phillips, 2 B. C. C. 273. 

18. Specific disposition by will, subject to annuities and legacies, held aux- 
iliary only ; the general personal estate to be applied in the first instance. 
Holford V. Wood, 4* Ves. 76. 

19. The general personal estate not specifically bequeathed, applied first 
in payment of all the costs^ except of inquiries as to a guardian, and main- 
tenance for a specific legatee, and then to the general legacies. Barton v; 
Cooke, 5 Ves. 461. 

20. Bequest of personal estate exempt from debts by mortgage ; the 
benefit of the exemption was confined to that legatee ; and failed, the bequest 
having lapsed by the death of the legatee in the life of the testator. Waring 
V. Ward, 5 Ves. 670. 

21. Where the testatrix had given real and personal estate to pay the 
legacies, and the personal was sufficient, the real estate shall descend to the 
heir. Chitty v. Parker, 4 B. C. C. 411. 

22. Devise of real estate to testator’s wife, her heirs, and assigns in trust 
by sale, of so much and such pai*t of the premises as should be necessary 
to advance and raise so much money as would fully pay off' and satisfy all 
his just debts and funeral expences, and all the residue to her for life, 
remainder to testator’s heirs on her body begotten. Testator gave to his 
uncle his tobacco box ; and the residue of his personal estate whatsoever, 
to his wife for ever, appointing heP executrix. The personal estate is not 
exonerated from payment of debts. Stephenson v. Heathcote, 1 Eden, 38. 

23. Devise of real estates charged with debts, &c., and of the personal 
estate to the same persons, there being no express words to exempt the per- 
sonal estate from the payment of debts, &c. ; it was held first applicable. 
Dolman v. Weston, Dick. 26. 

24. Legacies to be paid at twenty-one or marriage, to infants, two of 
whom did not attain twenty-one, or marry ; if the personal estate had been 
sufficient (which was not the case), it was contended that the legacy would 
have vested, and therefore it was proposed to throw another legacy on the 
real estate, in order to leave a sufficient personal fund. But the court refused 
so to do, and declared that the representatives of the deceased legatees 
were not entitled to have their legacies raised out of the real estate. Ord 
V. Ord, Dick. 439. 

25. Sir R. W. reciting himself to be seised, subject to incumbrances, of 
an estate which w’as mortgaged, devised another estate for a term of twenty- 
one years, in aid of his personal estate, to pay bond and book debts, &c., by 
a subsequent clause, to pay all his debts ; the personal estate and the term, 
shall exonerate the mortgaged estate. Tweedale v. Coventry, 1 B. C. C. 
240. 

26. Testator having two estates in mortgage, orders the debt upon the one 
to be paid out of his personal estate, and charges the other upon the mort- 
gaged premises, and gives the residue of his personal estate to the persons 
by whose death, in his lifetime, it lapses ; the mortgage debt charged upon 
the mortgaged premises, shall be laid out in the personalty; for, though he 

6 - exonerated 
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exonerated the personal estate for the legatees, non comtat he meant so to 
do for the next of kin. Hale v. Cox, 3 B. C. C. 322. 

27. Devise in trust to sell for pa 3 rment of debts and funeral expences, witli 
a particular disposition of the surplus money, the personal estate not being 
otherwise disposed of than by the appointment of an executor, who was not 
one of the trustees, is first liable to the debts, &c. especially as the produce 
of the sale was not sufficient for them. Gray v. Minnethorp, 3 Ves. 103. 

28. Testator devised all his real estate in trustees upon trust to sell a com- 
petent part thereof, and, in the first place, to pay and discharge all his debts 
and legacies ; and in the next place, reimburse themselves the costs of the 
trust ; and after such payments, settle such parts thereof as should remain 
unsold in manner therein mentioned ; and he declared his meaning to be, 
that the whole money to be raised by such sale, should be deemed and taken 
to be part of his personal estate ; and he gave all the residue of his personal 
estate, of what nature and kind soever, after payment of his debts, to A. 
The personal estate, under these directions, must be applied, in the first 
place, in or towards payment of the debts and legacies. Lord Inchiquin v. 
French, 1 Cox, 1, 

29. Testator charged his real estate with 1000/. to be applied as the 
residue of his personal estate was thereinafter directed. He then gave the 
residue of his personal estate, after his debts, legacies, and funeral expences 
were paid, to certain trustees, for the benefit of his relations in manner 
therein mentioned. The personal estate was deficient for payment of his 
debts. The 1000/. is payable to the trustees for the relations, without being 
subject to the claims of the creditors. Killet v. Ford, 1 Cox, 44?2. 

30. B. devised her freehold estate to trustees, whom she also appointed 
executors, in trust, immediately after her decease, to sell and dispose of the 
same to the best advantage ; the money arising from such sale, to be applied 
in the first place, in discharge of her funeral expences and debts ; secondly, 
she ordered and directed several sums (mentioned in the will) to be paid to 
different persons named, who were all creditors of her late husband." 
Then she gave pecuniary legacies to several relations, and 20/. each to her 
executors, “ in compensation of trouble the said several sums to be paid 
by her executors and trustees, out of the money arising from the sale of her 
said lands, which “ she ordered to be sold with all convenient speed after her 
decease,” and such of the said purchase money as should remain after the 
paying of the said legacies, she disposed of by her will ; “ the said several 
legacies to be paid by her executors as soon as they should sell and dispose, 
of the said lands.” B. died possessed of some personal property. Held, 
that there is not enough on this will, to find a presumption that the testatrix 
intended to exonerate the personal estate. M*Cleland v. Shaw, 2 Sc}i. & 
Lef. 538. 

XXXIJ. 3fit tuBat tasiris tge ttnl r0rate is apph'rti. 

1. Personal estate shall not be applied to exonerate the real, where it 
would defeat the intention. Foley v. Percival, 4* B. C. C. 419. 

2. Where there is an express direction in a will that the debts, &c. shall 
be paid out of the real estate, the person to whom the personal is bequeathed 
takes it exempt. 3 Ves. 111. 

3. Under a devise to sell and pay debts and funeral expences, the per- 
sonal estate was exempted without any express words upon the evident 
intention. Burton v. Knowlton, 3 Ves. 107. 

4. One master of both funds charges a debt, which was personal, on tl^e 
real estate ; his heir shall not have it exonerated by the personal estate.' 
Hamilton v. Worley, 4 B. C. C. 199. 

5. Though a general charge of debts upon a devised estate, will not 
prevent the previous application of an estate descended, yet if the devised 

K k 3 estate' 
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estate is selected and appropriated to the debts, it is liable before the estate 
descended : but this arrangement does not bind the creditor. Manning v. 
Spooner, 3 Ves. 114. 

6. The circumstance that the residuary legatee is the first taker of the 
real estate, sometimes held a ground for exempting the personal. 18 Ves. 
140. 

7* Though the testator has charged his real estate with debts in aid of 
the personal, the personal may be given exempt from the debts by an unat- 
tested codicil. Coxe v. Basset, 3 Ves. 155. 

8. The general personal estate exempted from the payment of a par^ 
ticular legacy. In the event of the deficiency of a particular fund appro- 
priated to the satisfaction of certain bequests, the court, on the question of 
the exemption of the general personal estate, cannot advert to the fact of 
a sale of part of the testator’s property subsequent to the will, by which 
the particular fund has become insufficient. Holmes v. Wainewright, 
Swanst. 24. 

9. Where a testator having both freehold and copyhold estates, charges 
all his real estate with payment of his debts, if he has surrendered the copy- 
hold to the use of his w'ill ; the freehold and copyhold shall be applied rate- 
ably ; but if he has not surrendered the copyhold, it shall not be applied 
until the freehold is exhausted. Growcock v. Smith, 1 Cox, 397. 

10. An estate descended, shall exonerate an estate charged with payment 
of debts. Davies v. Topp, 1 B. C. C. 524. 

11. Although generally a descended estate shall be applied in exoneration 
of a devised estate (though under a charge for payment of debts), yet it 
shall not be so, if the devised estate be expressly pointed out, in aid of 
another fund provided for that purpose. Donne v. Lewis, 2 B. C. C. 257. 

12. The rule as to the exoneration of estates descended by a devise for 
the payment of debt holds, even though the estate devised may be equitable 
assets, and the descended estates legal assets. 8 Ves. 304. 

13. A mere charge upon a devised estate will not protect a descended 
estate from being applied first. Ibid. 306. 

14. Question, whether the personal estate was exempted from debts, and 
whether there was a resulting trust in the estate devised in trust, after the 
trusts were executed, for the benefit of the heir at law. Kinaston v. Kinas- 
ton, Dick. 506. 

15. Devise of real and personal estate to pay debts and legacies, the per- 
sonal estate shall not pay the ancestor’s mortgage or a legacy charged on 
land. Lawson v. Hu dson, 1 B. C. C. 58. 

16. Notwithstanding a charge upon a term for payment of debts, a lease- 
hold estate purchased by the testator, subject to a mortgage, shall bear the 
burthen of that mortgage, it not being properly the debt of the testator, 
Duke of Ancaster v. Mayer, Ibid, 455. 

17. Estate devised to be sold for payment of debts, the residue to be 
added to his personal estate, decreed that the personal estate shall not exo- 
nerate the real. Webb v. Jones, 2 B. C. C. 40. 

18. There being a provision in a settlement of 5000/. for a younger child, 

at twenty-one, the father, by will, added 5000/. more, and charged all on a 
residuary real fund, which he had also made liable to debts and legacies, in 
aid of his personal estate ; the charged estate shall not be exonerated by 
the personal. Ward v. Lord Dudley, Ibid. 316. , 

19. A. seised of a remainder in fee, expectant on an estate tail in N., 
limited the same to himself for life, remainder to trustees for a term of 
ninety-nine years, on trust, amongst other things, to raise and pay such sums 
of money, athd to such persons as A. should by deed or will appoint; and 
he reserved to himself a general power of revocation, of all the uses thereby 
limited. A. afterwards, by deed, appointed that when the said estate tail 
should be spent, and the said term came into possession, the trustees should 

. raise 
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raise 20001* for W. ; and covenanted, that if the estate tail should be spent 
in his own lifetime, then he would pay the 2000/. unto W. ; but if not till 
after his death, and he should revoke the said term of ninety-nine years, 
then that his heirs, executors, &c. should, within a year after the estate tail 
should be spent, pay the 2000/. to W. ; with a proviso, that if W. should 
suffer a recovery of the premises, and bar the remainder in fee, the 2000/. 
should not be payable. A. afterwards by will, revoked all the uses of the 
first settlement, to all intents and purposes whatsoever, as if the same had 
never been limited and thereby devised ail the said premises, ** subject 
nevertheless to payment of the said sum of 2000/. to W.’’ in manner therein 
mentioned. A. died, and afterwards N. died. The 2000/. remained a charge 
upon the devised premises, after the death of N., notwithstanding the revo- 
cation of the term, and the personal estate of A. was not applicable to it. 
Wilson V. Lord Darlington, 1 Cox, 172. 

20. Testator devised a part of his real estates to trustees, in trust to sell 
and pay certain debts, mentioned in a schedule, and then devised all his 
personal estate to his wife, fully and clearly exonerated from all the debts 
in the schedule specified ;* and he settled the residue of his real estate on 
his wife and child in manner therein mentioned. The trust estate not being 
sufficient to pay the schedule debts, the settled estates must be applied in 
exoneration of the personal estate. Morrow v. Bush, 1 Cox, 185. 

21. W. by his will, devised his real estate to trustees, in trust to sell and 
to apply the purchase money, in the first place, in payment of all the 
charges, and all other his debts and legacies : and as to the residue of his 
purchase money, to pay one moiety to his daughter M. ; and to lay out the 
other moiety in government securities, and to pay the dividends for the main- 
tenance of the three sons of his daughter A., until they should attain their 
respective ages of twenty-four years, and when they should have attained 
that age, he gave that moiety equally to be divided amongst them ; but if 
they all should die under twenty -four, then he directed that such moiety 
should sink into and be deemed part of the residue of his personal estate, 
and be applied in such manner as his personal estate was thereinafter given 
and disposed of. He then gave several specific legacies ; and all the residue 
of his personal estate he gave to his daughter A.,, and to H., equally to be 
divided between them. The debts and legacies are payable, in the first 
instance, out of the purchase money of the real estate. Webb v. Jones, 

1 Cox, 24*5. 

22. Testator by will, limited his estate in Essex to several persons in suc- 
cession, in manner therein mentioned. He then devised his estate in Suffolk 
to trustees, in trust to sell, and out of the purchase money to pay all his 
debts, legacies, and funeral expences ; but in case the Suffolk estate should 
happen to be deficient for those purposes, then the deficiency should be 
made good out of the Essex estate. He then gave several specific and pe- 
cuniary legacies, and gave all his personal estate, not therein before dis- 
posed of, to his wife S. : after making this will, the testator sold the Suffolk 
estate, and received the purchase money. The debts, legacies, and funeral 
expences shall be raised out of the Essex estate, in exoneration of the 
personal estate. Williams v. Bishop of Landaff. 1 Cox, 254. 

23. There being a provision in a settlement of 5000/. for a child at twenty- 
one, the father by will added 5000/. more, and charged all on a residuary 
real fund, which he had also made liable to debts and legacies, in aid of his 
personal estate ; the charged estate shall not be exonerated by the personal 
estate. Ward v. Lord Dudley, 1 Cox, 438. 

24. Testator declaring his debts should come out of the real, not the 
personal, gave the real to trustees, charged with some charitable legacies, 
and one to each trustee : by codicil, he removed one trustee, and revoked 
his legacy, appointing another with the same legacy : he revoked all the 
charitable legacies, and gave a less legacy to one of the charities mentioned 

K K 4 before 
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before, and other new charitable legacies, without specifying any fund : all 
held to be charged on the real ; and therefore void as to the charitable lega- 
cies. Leacroft v. Maynard, 1 Ves. 279. 

25. Testator devised to his son, whom he made executor, all the real es- 
tate not specifically disposed of, subject to debts generally, and legacies to 
daughters, and also all his personal ; the son devised part of the real estate 
to his sister, one of the legatees, for life ; remainder to her children in fee ; 
three months after, reciting, that he was liable to her legacy by having taken 
upon him the execution of the will, and a former agreement to charge that 
legacy upon a particular part of his estate, he mortgaged the same estate 
whidi he had devised, for that legacy ; and covenanted in the deed to pay 
it ; three months after by codicil, expressing apprehensions that his personal 
would be deficient, he created a trust of some real estate for all his debts, 
of what nature or kind soever they should consist at his death, also lega- 
cies and funeral expences ; held, the legacy did not become a personal debt 
of the son ; and therefore the mortgaged estate remained charged, and was 
not to be exonerated by the assets. Hamilton v. Worley, 2 Ves. 62. 

26. Testator by will duly attested, gave an annuity to his daughter, charged 
on his real estate in aid of his personal ; by codicil not attested, he gave his 
real and personal estate to his mother for life ; during her life the personal 
estate is discharged from the annuity ; but it remains a charge on the real. 
Buckeridge v. Ingram, 2 Ves. 652. 

27. Devise of a particular estate, upon trust, to raise and pay ^OOl. to A., 
held an exclusive charge ; not exonerated by a subsequent direction for the 
application of the personal estate to the debts and legacies in exoneration of 
the real estates before charged ; which was referred to a prior charge upon 
the estates, expressly excepting the estate charged with the ^OOl. Spur- 
way V. Glynn, 9 Ves. 483. 

28. Devise in trust to sell and pay off a mortgage ; and to raise another 
sum which the testator gave to his daughters. The personal estate, though be- 
queathed after payment of debts and legacies, exempted from the payment 
of those two sums, without express words upon the plain intention. Han- 
CQX V. Abbey, 11 Ves. 179. 

XXX HI. £)f tBc abatement nnb jrrfuiibtng of Icgatieg. 

1. Legacies and annuities out of personal estate, decreed to abate in 

proportion. 

Legacies and annuities out of personal estate, decreed to abate in pro- 
portion. Rogers v. Millicent, Dick, 570. 

2. In the case of a devise in trust for several legatees ; the death of 

some ; and a deficiency. 

Devise in trust to pay several persons 1000/. each ; on the death of any, in 
case of a deficiency, the others abate. But if to pay debts and legacies, and 
one legatee dies, the trust is for the other legatees, if necessary, 17 Ves. 466. 

3. Legatee must refund on the assets proving deficient. 

Legatee decreed to refund, the assets proving deficient. Davis v. Davis, 
Dick. 32. . 

4. In the case of laches. 

Vide 1 Anst. 112. 

XXXIV. £)f tBe ngBt0 anb eguiticiJ of legatees. 

1. Right of a specific legatee against the executor*s pawnee. 

When an executrix pledged bonds specifically bequeathed, for a debt 
contracted by her on her account, after the death of the testator, the 

pawnees 
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pawnees ordered to deliver them up for the benefit of the specific legatee. 
Scott V, Tyler, 724. 

2. Right of a legatee against the executor’s donee. 

Executor advances sums of money to his daughters, fendenie Hie; to 
two of them on their marriage, to the others as a voluntary gift, and afler- 
wards dies insolvent, having received assets on a bill by the legatees, the 
voluntary gifts were considered fraudulent ; but those daughters being also 
legatees, they were permitted to retain in part of their legacies, subject 
to abatement. Partridge v. Gopp, 1 Eden, 163. Amb. 596. 

3. Distinction between specific and pecuniary legatee, in the case of 

assets pledged, or disposed of. 

1. Distinction between specific and general pecuniary legatee, claiming 
against a pledge of the assets by the executor. 14 Ves. 354. 

2. Distinction between specific and residuary or general legatees, claim- 
ing against the disposition of the assets by the executor. Relief in the 
latter case, upon circumstances implying fraud in the legal sense ; viz, an 
assignment, taken very soon after ^e testator’s death from the executor 
for an antecedent debt from him, on his representation that the whole was 
left to him. 14 Ves. 361. 

3. Right of pecuniary or residuary legatee to follow the assets, in case of 
misapplication, where a creditor or specific legatee could. McLeod v. 
Drummond, . 17 Ves. jun. 169. 

4. In the case of the depreciation of a specific legacy wrongfully 

withheld. 

1. Specific legacy of stock decreed according to the value at the time it 
ought to have been transferred. Morley v. Bird, 3 Ves. 638, 

2. Specific legacy retained by the executor for assets, but was not wanted. 
In case of depreciation, the legatee is entitled to the original value. Cha- 
worth V. Beech, 4 Ves. 555. 

5. On a devastavit by the executor, a specific legatee. 

Specific legacy to an executor, who afterwards becomes bankrupt, and 
commits a devastavit. The subject of the specific bequest being sold by his 
assignees, held, the produce of their lands not specifically liable to make 
good the devastavit, in favour of the parties beneficially entitled under the 
will, but that such parties are only entitled to prove to the amount of the 
devastavit, Geary v. Beaumont, 3 Mer. 431. 

6. Right of legatees to stand in the place of specialty creditors, paid 

out of the personal estate, against estates descended. 

Right of legatees to stand in the place of specialty creditors, paid out 
of Uie personal estate, against estates descendea. Not against specific de- 
visees, unless devised subject to debts or a mortgage. 8 Ves. 396, 397. 

7. On a mortgagee exhausting the personal estate. 

If a mortgagee exhausts the personal estate, the legatees shall stand in 
his place. Norris v. Norris, Dick. 542. 

8. Lien of residuary legatee on the specific fund. 

Lien of residuary legatee on the specific fund. 17 Ves. jun. 169. 

9. In the case of a fund of investment rising in value. 

If a sum of money be paid into the bank to answer a contingent legacy, 
and laid out in bank annuities, the legatee is entitled to the benefit of their 
rising. Webb v. Webb, DicL 746. 


10. Right 
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10. Right of a legatee to prosecute a decree for an account. 

Bill by a legatee for his legacy ; there had been a suit by another legatee, 
and a decree &r account of testator's estate and payment. The plaintiff in 
this cause at liberty to prosecute that decree. Sheppard v. Messider, Dick. 
797. 

11. In relation to a surplus. 

Cordell v. Noden, 2 Vern. HS.; that legatees are entitled to the surplus, 
in proportion to their legacies under the general introduction, declaring the 
will a disposition of all the estate, overruled. 3 Ves. & Beam. 6. 

12. In relation to the residue. 

The question, whether all the debts have been paid, not to be raised by 
legatees whose legacies have been satisfied, so as to impede the parties en- 
titled to the residue of the estate. Le Grice v. Finch, 3 Mer. 50. 

13. Miscellaneous. 

A legatee having taken a mortgage in part-payment, subject to an agree- 
ment for payment out of the other assets and a resumption of the mortgage, 
was held entitled to the benefit of that agreement, accounting for the differ- 
ence of interest. Sitwell v. Bernard, 6 Ves. 520. 

XXXV. S>i rBe satisfaction of titbts anS portions, bp It0atirs» 

General rule. 

Though a legacy may release a debt where the security is uncanccllcd, 
it must clearly express the intent. Wilmot v. Woodhouse, 4 B. C. C. 227. 

XXXVI. £)f bequests to etetutors, as Sutg, 

1. An executor is not entitled to his legacy without proving the will. 
Reed v. Devaynes, 3 B. C. C. 95. 

2. A legacy given to a man who is appointed executor. He must prove the 
will in order to entitle himself to the legacy, though not made a condition by 
the will ; but he may prove at any time, even after the hearing. QuesrCf as to 
the interest. Reed v. Devaynes, 2 Cox, 285. 

3. Testator appointed four executors, and gave to each of them who 
should prove his will, and take upon themselves the execution thereof, a 
legacy of 15,000/., and an annuity of 100/. All the executors proved the 
will, and soon afterwards a bill was filed to carry the trusts of it into exe- 
cution. After this, M., one of the executors, ran away with the infant 
daughter of the testator from a boarding-school, and went through a cere- 
mony of marriage with her in foreign parts, which marriage was afterwards 
declared null in the spiritual courts. Although M. did prove the will, yet 
as he did not appear to have done it with an intention of really acting in 
the execution of it, he is not entitled to his legacy. Harford v. Browning, 

1 Cox, 302. 

4. Executor refusing to execute the trust, shall not have a legacy to him 
in that character. 9 Ves. 534. 

5. Legacy to a man described as executor ; if tlie office does not continue, 
he shall not have the legacy. 8 Ves. 593. 

6. Legacies to executors for care and trouble in the execution of the 
will/' not to be paid to executors refusing to act ; and payment of those 
legacies not to be allowed to the acting executor, though charged in his 
accounts. Freeman v. Fairlie, 3 Mer. 31. 

7. An executor who died before probate, was held entitled to a legacy 
given for his care and loss of time in the execution of the trusts of the will, 
by having concurred with the other executors in directions for the funeral, 

and 
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and in paying some small sums on that occasion. Harrison v. Rowley, 
4f Ves. 5l2. 

8. Quaere, whether an executor was entitled to a legacy in that character, 
who died at a distance, without njanifesting any intention to accept the trust, 
or without knowing it. 4 Ves. 215. 

9. Presumption, that a legacy to a person appointed executor, is given to 
him in that character, though not apparently connected, unless there are 
circumstances shewing that it is intended for him personally. In this case 
the circumstances were rather the other way ; the legacies, by codicils, to 
the persons appointed executors by the will, standing altogether, and equal 
in amount. One of the executors therefore, having renounced, not entitled 
to the legacies. Stackpoole v. Howell, 13 Ves. 417. 

10. Effect of the distinction upon a legacy to a person by name, or by the 
description of executor ; in the latter case he takes in that character, with 
all the consequences. 17 Ves. 466. 

11. Bequest of annuities for life ; when dead to return to the executors 

a legacy to the executors beneficially, not as trustees. Seley v. Wood, 
10 Ves. 71. 

12. Residue devised to executors, in nature of joint-tenants ; the will is 
revoked by a codicil as to one, the other shall take the whole. Humphrey 
V. Taylor, Dick. 161. 

XXXVII. ipisstcllamous {loiittK rrlarifte to beiiutaw* 

1 . Bequest towards liquidating the national debt. 

Bequest of stock to government in exoneration of the national debt,'^ 
directed to be transferred to such person as the king, under his sign manual, 
shall appoint. Newland v. Attorney-general, 3 Mer. 684. 

2. Principle of arrangement as to personal estate, between the persons 
entitled for life and in remainder. 

Principle of arrangement as to personal estate, between the persons enti- 
tled for life and in remainder ; that the subject being an interest wearing 
out, or capable of immediate sale, though future in enjoyment, shall be 
valued ; and the person entitled for life shall have interest upon the amount, 
from the death of the testator in this instance, a share in a trade, to be as- 
certained and paid at certain periods after his death. Fearns v. Young, 
9 Ves, 549. 


DIGNITIES. 

titles of itobtlttp, Ismiteti (>|i patrnt: in tail, 

A title of nobility, limited by patent in tail, is an estate tail within the 
protection of the statute de donis, whether it be conferred from any place 
or not ; and consequently is not forfeited by an attainder of felony. Earl 
Ferrer’s case, 2 Eden, 373. 


DISCOVERY. 
a hill for a HijScotierp im. 

1 . A bar to a suit at law is not necessarily a bar to a discovery* 

2. Bill to enable the plaintiff to go to law. 

3. Bill to enable the bailor of a chattel pawned, to go to law. 

4. Bill to enable the plaintiff to defend a suit at law. 


5. Bill 



508 .DISCOVERY- [Chancery 

5. Bill to discover whether the defendant, plaintiff at law, has 

assigned his interest in the subject of the suit. 

6. Bill to discover the existence of an undertaking, not to use 

a defence to an action at law. 

7. Notwithstanding a release. 

8. Bill to discover assets to satisfy an execution. 

9. Bill to discover trading and act of bankruptcy. 

10. Bill to discover boundaries. 

11. Bill to discover cases laid before counsel, and Uieir opinions. 

12. Bill to discover the mode in which a devise was obtained or 

prevented. 

13. Bill to discover gaming transactions. 

14. Bill to discover the existence of a promise of marriage. 

15. Bill to discover the existence of a resignation-bond, to defend 

a suit at law. 

16. Bill to discover stock-jobbing transactions. 

II. Mgen a bill for a biscobrrp boe0 not lit. 

1 . Bill to enable the plaintiff to go to law. 

2. Bill to enable the plaintiff to support an action founded in 

immorality. 

3. Where the remedy at law is plain. 

4. Bill to discover facts immaterial. 

5. Bill to discover facts tending to criminate. 

6. Bill upon a legal title, not established at law, and denied by 

the answer. 

7. Bill to discover gaming transactions. 

8. Bill to discover w hether the assignee of a mortgagee, (through 

assignments of persons, without notice of defect in title,) had 
notice. 

9. Bill to discover stock-jobbing transactions. 

10. Bill to discover defendant’s title, after a writ of right deter- 

. mined against plaintiff. 

11. Bill for an heir to discover title after twenty years possession 

and descent cast. 

12. Against a mere witness. 

III. £)f tfie tttm Ml tofittfi bills for bi^cobcrp must fat 

Bills in aid of an action at law. 

IV. i^otm of bigitoberp 

Bill to discover gaming transactions. 

V. £)f temurrerg to bills of bigtobtrpi; 

1 . Must not be too extensive. 

2. Demurrer to the relief bars die discovery. 

3. But a demurrer to the discovery does not bar the relief. 
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1. a bill for a bt0totirrp 

1. A bar to a suit at law is not necessarily a bar to a discovery. 

Plea of matter which would be a good plea to the action at law, not a plea 
here in bar of discovery. Hindman v. Taylor, 2 B. C. C. 7. 

2. Bill to enable the plaintiff to go to law. 

Demurrer to a bill against the East India Company, and their secretary, to 
discover by what authority plaintiff was dispossessed of a lease for supplying 
Madras with tobacco, and for a commission to examine witnesses in India ; 
stating that the plaintiff intended to bring an action, overruled. Moodaly 
V. East India Company, 1 B. C. C. 469. 

3. Bill to enable the bailor of a chattel pawned, to go to law. 

Pawnee of a bailee must discover so as to enable the owner to bring an 
action. 3 Ves. 226. 

4. Bill to enable the plaintiff to defend a suit at law. 

Bill will lie for a discovery of matter to constitute a defence to an action at 
law. Bishop of London v Fytche, 1 B. C. C. 96. 

5. Bill to discover whether the defendant, plaintiff at law, has assigned 

his interest in the subject of the suit. 

On a bill filed to stay proceedings (in an action brought by defendant for 
dilapidations, founded on the destruction of the buildings therein mentioned), 
and for a discovery whether he has not, since the commencement of the suit 
at law, assigned his interest in the premises ; the defendant cannot protect 
himself from the discovery, or discharge himself from answering by a plea, 
that the building had been destroyed by fire, at a time when defendant was 
entitled, and had ever since continued out of repair and waste. Duke of Bed- 
ford V. Macnamara, 1 Price, 208. 

6. Bill to discover the existence of an undertaking, not to use a 

defence to an action at law. 

Where the defendant produced in evidence, on a trial at nisipriusy an affidavit 
of the plaintiff, making himself liable for a loss the defendant had sustained, 
contrary to the defendant’s express undertaking not to avail himself of it ; 
the court decreed a discovery, though it appeared that the plaintiff himself 
had been in the wrong. Withal v. Liley, Forrest, 94. 

7. Notwithstanding a release. 

To a bill stating various dealings between M. and R. from 1788 to 1794, 
imputing fraud and unfair dealing, and various usurious charges, over- 
charges, and mistakes in accounts delivered, andlprayin^ a discovery of the 
several transactions and a general account ; the defendant to so much of the 
bill as sought a discovery and prayed an account of the dealings and trans- 
actions prior to and upon the 27th May 1791, and as to all relief and disco- 
very grounded thereon, pleaded a release made and executed on the 8th 
June 1791, with an averment that said lease was prepared with the con- 
sent of, and freely and voluntarily executed by M., and without any fraud or 
undue practice on the part of R. Flea ordered to stand, with liberty to 
except. Roche v. Morgell, 2 Sch. & Lef. 721. 

8. Bill to discover assets to satisfy an execution. 

1. Demurrer to a bill for discovery of assets to satisfy an execution taken 
out against defendant, after a judgment at law, overruled. Leith v. Pope, 
Dick. 575. 

2. Bill by creditors by judgment, who had sued out elcgits^ for a disco- 
very of freehold estates ; charging, that the defendant upon his election as 

member 
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member of parliament, previously to the judgments, gave in his qualification ; 
and if the estates composing it were conveyed away since, it was without 
consideration. Demurrer as to the qualification, &c. and answer to the 
rest, but not going to the charge of conveyance without consideration : the 
demurrer was overruled. Mountford v. Taylor, 6 Ves. 788. 

9. Bill to discover trading and act of bankruptcy. 

Demurrer to a discovery of trading as well as of an act of bankruptcy, over- 
ruled. Chambers v. Thompson, 4 B. C. C. 4S4. 

10. Bill to discover boundaries. 

' Mortgagee of the unsettled part of an estate must discover the boundaries. 
3 Ves. 225. 

1 1. Bill to discover cases laid before counsel, and their opinions. 

Demurrer to so much of a bill as called for a discovery of cases, laid before 
counsel, and the opinions overruled, as covering facts material to the plain- 
tiff’s case. Richards v. Jackson, 18 Ves. jun. 472. 

12. Bill to discover the mode in which a devise was obtained or pre- 
vented. 

1. The bill stated that a testator intended to re-publish his will, but was 
prevented from so doing by the fraud of the heir at Jaw. A demurrer to so 
much of the bill as required him to discover whether the testator did not 
intend to republish his will, was, under the circumstances, overruled. 
Dixon v. Olmius, 1 Cox, 414. 

2. Discovery compelled, whether a devise was obtained, or prevented, by 
the undertaking of the devisee, or heir, to do certain acts in favour of indi- 
viduals; and relief, upon the ground of fraud. 9 Ves. 519. 

13. Bill to discover gaming transactions. 

1. A bill for discovery of money won at play will not lie at the suit of a 
common informer, till he has commenced some suit for relief, Mynd v. 
Francis, 1 Anst. 5. 

2. A bill lies to have a discovery of the consideration of a security alleged 
to have been given for money won at play, and to have it delivered up, An- 
drews v. Berry, 3 Anst. 634. 

3. In such a bill it is not necessary to state the nature of the action 
brought ; it is sufficient to show, that an actioii was brought on the statute 
9 Ann, to recover the money, and to show by the facts, that an action on 
die statute lay. Ibid. 

14. Bill to discover the existence of a promise of marriage. 

A bill will lie for a discovery of a promise of marriage in aid of an action 
of assumpsit, Vaughan v. Aldridge, Forrest, 42. 

15. Bill to discover the existence of a resignation-bond, to defend a 

suit at law. 

Upon a quare impedit brought against the ordinary, he files a bill for a 
discovery, whether there were not a bond of resignation given, in order to 
plead it to the action : the defendant demurred, first, that the discovery 
would subject him to penalties ; second, that it was immaterial. To the 
first it was answered, that the bonds were legal ; to the second, that the 
plaintiff had a right to the discovery, and its materiality is to be debated 
elsewhere ; and the demurrer was overruled. Bishop of London v. Fvtch, 
1 B. C. C. 96. 

16. Bill to discover stock-jobbing transactions. 

1. Plea of stock-jobbing act, to a bill for discovery of stock trans- 
actions, overruled. Bancroft v. Wentworth, 3 B. C. C. 2. 


2. Dis- 
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2. Discovery in support of an action to recover money under the stock- 
jobbing act, stat. 7 Geo. 2. c. 8. confined to those clauses, as to which it is 
expressly given, with protection from the penalties ; and therefore not ex- 
tended to the 5th and 8th sections. Bullock v. Richardson, 11 Yes. 373. 

II. llIBIl|5en (I bill foe a bt^toberp boe0 not lit. 

1 i Bill to enable the plaintiff to go to law. 

Objection that a demurrer would not lie to a bill merely for a discovery 
to enable the plaintiff to go to law, where the plaintiff had not brought his 
action at law ; but held it would. Moodaly v. Moreton, Dick. 652. Vide 
1 Anst.5. 

2. Bill to enable the plaintiff to support an action founded in im- 
morality. 

Demurrer to bill of discovery in support of an action to recover the ex- 
pences of entertainments given by the plaintifiT, under an agreement with the 
defendant to introduce him to a woman of fortune, with a view to marriage, 
allowed. King v. Burr, 3 Mer. 693. 

S. Where the remedy at law is plain. 

The court will not decree a discovery against bankers suing the plaintiff in 
equity for the amount of certain cheques drawn on them by him, on the 
ground of their having been given on a particular account, which the de- 
fendants in equity deny. Askam v. Thompson, 4* Price, 330. Nor will they 
order the defendants to produce the cheques that the language of them may 
be discovered, because such discovery could not be of use to the plaintiff in 
equity on the trial at law. Ibid. 

4. Bill to discover facts immaterial. 

1 . A bill for discovery of matters, which must be either criminal or im- 
material, is bad. Selby v. Crew, 2 Anst. 504. 

2. Bill for tithes praying a discovery, whether the defendants had not 
associated together in their defence. A demurrer to the discovery was 
allowed. Oliver v, Haywood, 1 Anst. 82. 

3. The bill prayed a discovery, whether the defendant had not contributed 
to the expence of a suit to try a general question against the plaintiffs. It 
appeared that, by the course of that suit, in evidence, no general right 
could be bound by it. A demurrer was allowed. Mayor, &c. of London v. 
Ainsley, 1 Anst. 158. Vide 4 Price, 330. 

5. Bill to discover facts tending to criminate. 

1. No person compelled to answer what has any tendency to criminate 
him. 11 Ves. 525. 

2. A bureau delivered for the purpose of repairs to a person, who discovered 
money in a secret drawer ; which he converted to his own use. This amounts 
to a felony ; and upon that ground a demurrer to a bill of discovery was al- 
lowed. Cartwright v. Green, 8 Ves. 405. 

3. Transfer of stock under an agreement to satisfy the deficiency in the 
accounts of a banker’s clerk, though he is not a party, amounts to a com- 
position of felony to prevent a prosecution. Defendant therefore may pro- 
tect himself by plea from discovering, not only the broad leading fact, but 
any fact, the answer to which may form a step in the prosecution. Claridge 
V. Hoare, 14 Ves. 59. 

6. Bill upon a legal tide, not established at law, and denied by the 

answer. 

Where the bill was upon a legal title, not established at law, and denied 
by the answer, discovery refused. 2 Ves. 129. n. 

'7. Bill 
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7. Bill to discover gaming transactions. 

Vide 1 Anst. 5. 

8. Bill to discover whether the assignee of a mortgagee (through assign- 
ments of persons without notice of defect in title,) had notice. 

Assignee of a mortgagee, through assignments from persons not having 
notice of a defect in the title, not bound to discover whether he had per- 
sonal notice. Sweet v. Southcote, 2 B. C. C. 66. 

9. Bill to discover stock-jobbing transactions. 

Vide 11 Ves. 373. 

10. Bill to discover defendant’s title^ after a writ of right determined 

against plaintiff*. 

A plea that a writ of right had been tried and determined against tlic 
plaintiff, (who was defendant in the writ of right ;) a good plea to a bill for 
discovery of defendant’s title. Leicester v. Perry, 1 B. C. C. 305. 

11. Bill for an heir to discover title after twenty years possession anti 

descent cast. 

After twenty years possession, and a descent cast, the heir at law of a for- 
mer owner filed a bill for discovery of the title of the occupant, suggesting a 
pretended devise from his ancestor: a demurrer was allowed. Mutloc v. 
Smith, 3 Anst. 709. 

12. Against a mere witness. 

Bill for discovery, in aid of an action: demurrer by a mere witness al- 
lowed ; thougU tne discovery would be more effectual than the exammation 
at law, and notwithstanding a charge of interest in the defendant : as to 
which he may be called by the plaintiff, waiving the objection, and if called 
against him may be examined upon the voire dirt. Fenton v. Hughes, 
7Ves. 287. 

HI. t|^ titm in tuj^ieg billjS foi* biiCitotierp mujait be filed. 

Bills in aid of an action at law. 

There is no limitation, in point of time, within which a bill for discovery 
in aid of an action at law must be filed. Munt v. Scott, 3 Price, i77. 

IV. of bijaicoberp=billo. 

Bill to discover gaming transactions. 

Vide 3 Anst. 634. 

V. £)f bemureerd to billo of bijtobejrp. 

1. Must not be too extensive. 

Bill by the East India Company claiming from a part-owner of a ship, 
freighted by them, double the sum received by him for the sale of the com- 
mand, to be paid or allowed under the charter-party and a bye-law of the 
company, one moiety to their use, the other to be paid or returned to the 
person who shall give the company information, and make proof ; the deed 
being, on settling the account, cancelled through ignorance of the fact. De • 
murrer to the discovery, because it might subject the defendant to penalty, 
covering not only the direct charge, but also circumstances of mere induce- 
ment, as the execution and cancellation of the deed, and to the relief, ge- 
nerally, for want of equity, and for defect of parties, viz. the other part- 
owners, particularly one, who executed, and the informer, was overruled. 
East India Company v. Neave, 5 Ves. 173. 

2. Dc- 
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2. Demurrer to the relief bars the discovery. 

1. Demurrer to a bill praying a discovery and relief; the relief, if any, 
being at law, allowed. Watkins v. Bush, Dick. 663. 

2. Demurrer will lie to a bill making the discovery ancillary to the relief. 
Price V. James, Dick. 697. 

3. Demurrer both to the discovery and reliefi if good as to the latter, 
shall be allowed as to both ; though the plaintiff may be entitled to the dis- 
covery. 5 Ves. 185. 

4. Plea allowed as to the relief, therefore good to the discovery also ; ac- 
cording to the general rule. Sutton v. Earl of Scarborough, 9 Ves. 71. 

5. Plaintiff not entitled to relief, cannot have discovery. 1 Ves. & Beam. 
539. 

3. But a demurrer to the discovery does not bar the relief. 

Though in a bill for discovery and relief ; a plaintiff not entitled to relief 
is not entitled to discovery ; yet the converse of the rule will not hold. 
Attorney-general v. Brown, Swanst. 294*. 


DISSEISIN. 

L Mgat mam ait or att not nhjtm of htsiiDiriiimf 

Equitable estates. 

IL Who map become hisimma i togo mu 

1. Cestui que trust. 

2. Mortgagor. 

HI. mf^at am ate actei of bi«0ei0m ; tugat not. 

1. Possession and receipt of rent. 

2. Possession referrible to a good title. 

3. Possession gained under a title inconsistent with that of the 

person having right. 

4. Entry by A. under tlie lease of B. 


I. Mgat eotate0 ate ot ate not obiecto of titgumith 

Equitable estates. 

There can be no disseisin of an equitable estate, because disseisin must 
be of the entire estate, and because a tortious act cannot be the found- 
ation of an equitable title. Cholmondeley v. Clinton, 2 Mer. 357. 

II. saaDo map breome tn 0 $n 0 arp ; togo not;. 

1. Cestui que trust. 

Cestui que trust having a substantive, independent possession, may gain 
the legal estate by disseisin ; but a mortgagor cannot disseise his mortgagee, 
because his possession is that of the mortgagee. Cholmondeley v. Clinton, 
2 Mer. 361. 

2. Mortgagor. 

Ibid. 

III. (Wgac att0 are acta of btaaeiaiti ; togat not. 

1. Possession and receipt of rent 

Possession and receipt of rent will amount to a disseisin ; and give an 
estate upon which a fine will operate. Conry v. Caulfield, 2 fi. & B. 272. 

VoL. VIII. L 1 2. Pos- 
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2. Possession referrible to a good title. 

Where possession can be referred to a good title, it cannot in a court of 
equity be treated as required by disseisin. Conry v. Caulfield, 2 B. & B. 
272. 

3. Possession gained under a title inconsistent with that of the person 

having right. 

Possession gained under a title inconsistent with that of the person having 
right, is a disseisin at election. Hov'enden v. Lord Annesley, 2 Sch. & Let. 
622. 

4. Entry by A. under the lease of B. 

A. acts under the lease of B., who acknowledges the entry as by his com- 
mand : A. is a disseisor ; and B. also is chargeable as such. Hovenden v. 
Lord Annesley, 2 Sch. & Lef. 621 . 


DISSENTERS. 

I. of tru0trc0 to tti^jjtnttng cottgrtgation0« 

Incidental inquiries. 

II. £)f tge appoutttncnt of mmtsitersi to iJis(0citttng toitgrtga* 

ttOtt0. 

For a limited period. 

III. jEDf tfie rtgljtg of tii0sfnter0. 

To sue in the attorney-general’s name for charity-estates. 


I. £)f tgt appomtmtnt of ttu0t(t0 to tit00tiittng totigrtgatioti0. 

Incidental inquiries. 

Upon a clause for the appointment of new trustees, in case any of the old 
trustees changing, or becoming of a different religion from the congregation, 
if any question arises whether a trustee has been properly removed, it be- 
comes necessary for the court to inquire what was the religion of the society, 
not to animadvert upon it ; but to ascertain whether the charge is substan- 
tiated. Attorney-general v. Pearson, S Mer. 413. 

II. £)f tge appointment of mini0tei-0 to oiooenting tongtc* 

gation0. 

For a limited period. 

The principle of public policy does not extend to the case of dissenters, 
so as to prevent the court from sanctioning the appointment of a minister to 
a congregation for a limited period, and not for life, provided such be the 
usage of the members, or the provisions of the original trust. Attorney- 
general V. Pearson, 3 Mer. 402. 

III. £>f tBc rtgBt0 of i»i00enttc0. 

To sue in the attorney-general's name for charity-estates. 

Dissenters may sue by information, in the attorney-general’s name for 
charity-estfittes belonging to them. Attorney-general v. Lord Dudley, 
Cooper, 146. 


DIS- 
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DISTRIBUTION. STATUTE OF. 

I. OTfio ate not tmitlth ta gfiate un&et an mtegtatp^ 

Grandfather not entitled to share with the brother. 

II. £)f efie moOejS tn tofittfi a toitoto sfiall be battei of get 

1. Whether by settling a leasehold in bar of dower. 

3. Whether by a bequest in bar of dower and thirds. 

III. i©f bringing abbanceg into botebpot^ 

1. The doctrine obtains only in the case of actual intestacy. 

2. Of tlie widow’s claim thereon. 

3. What advances shall be brought in — where the portions 

come from the same party, the father, or a person m loco 
parefitiSf small circumstances of difference, where the value 
is substantially the same to the child, shall not prevent 
satisfaction. 

4. What advances shall be brought in — personal property 

given to the heir. 

5. What advances shall be brought in — provision by will. 

6. What advances shall be brought in — an annuity. 

^ 7. What advances shall be brought in — a commission in the 

army. 

8. Wliat advances shall be brought in — purchase in the name 

of a wife or child. 

9. What advances shall be brought in — land claimed by set- 

tlement. 

10. What advances shall be brought in — repairs of houses 

given to an heir in his father’s lifetime 

11. What advances shall not be brought in — share under an 

intestacy. 

12. What advances shall not be brought in — repairs of houses 

which descend to the heir. 

IV. 3 |ti relattoti to tftc custom of JLou&on. 

1. Effect of advancement. 

2. Force of the widow’s contract not to claim. 

I. WBq ate not ctmtleti to sBatt utUjtt an tnttstatp. 

Grandfather not entitled to share with the brother. 

Grandfather not entitled to share the intestate’s personal estate with tlie 
brother. Evelyn v. Evelyn, Dick. 146. 

II. £)f tBt motit0 tn toBteg a teiDom 0gaU fx tiamti of gri* 

tgtrtisit 

1 . Whether by settling a leasehold in bar of dower. 

Vide 3 B. C. C. 362. 

2. Whether by a bequest in bar of dower and thbds. 

Vide 10 Ves. 17, 18. 


LI 2 
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III. £)f bnngtns abitame^ into botc|ii)ot» 

1. The doctrine obtains only in the case of actual intestacy. 

. The provision in the statute of distributions for bringing advances by way 
of settlement into hotchpot, applies only to actual intestacy ; not, where 
there is an executor ; and consequently a complete will ; though the execu- 
tor may be declared a trustee. 14 Ves. S24. 

2. Of the widow^s claim thereon. 

The widow has no claim upon what is brought into hotchpot among the 
children. Lord Kircudbriglit v. Lady Kircudbright, 8 Ves. 51* 

3. What advances shall be brought in — where the portions come from 
the same party, the father or a person in loco parentis^ small cir- 
cumstances of difference, where the value is sul^tantially the same 
to the child, shall not prevent satisfaction. 

Vide 9 Ves. 427. 

4. What advances shall be brought in — personal property given to 

the heir. 

Advancement to the eldest son, if personal property, must be brought into 
hotchpot under the statute of distnbutions. Lord Kircudbright v. Lady 
Kircudbright, 8 Ves. 51. 

5. What advances shall be brought in — provision by will. 
Provision by will considered an advancement in the life of the testator. 
10 Ves. 489. 18 Ves. 494. 

6. What advances shall be brought in — an annuity. 

The purchase of a- commission in the army is an advancement, to be 
brought into hotchpot. An annuity is an advancement, to be brought into 
hotchpot ; viz. the value at the date of the grant ; or if it has ceased, the 
payments received ; at the option of the child. Lord Kircudbright v. Lady 
Kircudbright, 8 Ves. 51. 

7. Wliat advances shall be brought in — a commission in the army. 
Ibid. 

8. What advances shall be brought in — purchase in the name of a 

wife or child. 

Purchase in the name of a wife or child ordinarily not a resulting trust ; 
being considered an advancement. 8 Ves. 199. Vide Swanst. IS. 

9. What advances shall be brought in — Imd claimed by settlement. 
Vide 9 Ves. 425. 

10. What advances shall be brought in — repairs of houses given to 

an heir in his father’s lifetime. 

Money laid out by the intestate on repairs of houses, which descended to 
his eldest son, as heir, is not an advancement, to be brought into hotchpot 
under the statute ; otherwise, if the houses had been given to the son in the 
father’s life. Smith v. Smith, 5 Ves. 721. 

11. What advances shall not be brought in — share under an intestacy. 
Share of personal property under father’s intestacy, not considered an ad- 
vancement by him in his life. 18 Ves. 494. 

12. What advances shall not be brouglit in — repairs of houses which 

descend to the heir. 

Vide 5 V^es. 721. 


IV. Jn 



App£ndix.] division AND APPORTIONMENT. . 517 

IV. Bfn telattott to t%t tu&tom of liontiott. 

1. Effect of advancement 

In cases upon the custom of London, the effect of advancement is only 
to remove that child out of the way, and increase the shares of the others. 
Not to increase the part, of which the father would have power to dispose. 
9 Ves. 460. 

2. Force of the widow’s contract not to claim. 

Husband dying intestate, the widow is bound by her contract not to 
claim under the custom of London. S Ves. 336. 


DIVISION AND APPORTIONMENT. 
L apiKittionmeitt of petstonal contractsi^. 

1. Annuity. 

2. Dividends. 

II. ^pportionmenr of real romractis. 

1. Fine of renewal. 

2. Quit-rents, land-tax, &c. 

III. japporttonment of charge. 

Vide in tit. Charge. 


I. apportionment of personal tontractis. 

1. Annuity. 

1. Interest by will, in the nature of annuity, not apportioned in favour ot 
the executor of the tenant for life. Franks v. Noble, 12 Ves. 4'84'. 

2. Annuity to a feme covert for her sole and separate use, is not appor- 
tionable for the period between the day of her death and the gale day pre- 
ceding. Anderson v. Dwyer, 1 Sch. & Lef. 301. 

2. Dividends. 

Dividends shall not be apportioned. Rashleigh v. Master, 3 B. C. C. 99. 

II. Sppotttonmmt of real tomcattjt. 

1. Fine of renewal 

1. In a beneficial case, the tenant for life renewing the fine shall be ap- 
portioned between him and the remainder-man, in proportion to their re- 
spective interests. Nightingale v. Lawson, 1 B. C. C. 440. 

2. A. having given his freehold, leasehold, and ]^rsonal property (the 
leasehold being bishop’s leases renewable and ordered to be renewed) to B. 
for life with remainders over : the fines are to be paid out of the accumu- 
lated fund not ^portioned between the tenant for life and the remainder^ 
man. Stone v. Theed, 2 B. C. C. 243. 

2. Quit-^rents, land-tax, &c. 

Land-tax, quit-rent, &c. not apportioned as between tenant for life and. 
the remainder. Sutton v. Chaplin, 10 Ves. 66. 
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POMICIL. 

L Cge platt of tiaminl mtminth, 

1. General rule. 

2. The place of domicil of children follows the domicil of the 

surviving mother. 

3 * In relation to tlie succession to personal estate. 

IL (onremporarp tiomicildf 

1. Distinction upon the subject. 

2. For what purposes they may exist. 

3. Preference between them. 

III. jacquistmoti of a neto tiomicil^ 

During pupilage. 

IV. 3inflittnce of Oomicil upon t^t rigDti* of pioprrtp. 

1. Real property. 

2. Personal property. 

3. In the case of an intestate domiciled in England, leaving real 

property in Scotland. 


I. %f)t pla« of tiomiril n6rcitnim&. 

1. General rule. 

The mere place of birth or death does not constitute the domicil. The 
domicil of origin, which arises from birth and connections, remains, until 
clearly abandoned, and another taken. Somerville v. Lord Somerville, 5 Ves. 
750. 

2. The place of domicil of children follows the domicil of the surviv- 
ing niother. 

T. P., a native of England, domiciled in Guernsey, dies intestate, leaving 
a widow and infant children by her, and also by a former wife. The widow, 
after his death, is appointed guardian of the children by the royal court of 
Guernsey, and in conjunction with another person, who is appointed guar- 
dian of the children by the former marriage, sells the property of the intes- 
tate, and invests the produce in the English funds, after which she comes to 
England with her children, and is domiciled there. On the death of some 
of the children under age, a question arises, whether their shares of the 
property have become distributable according to the law of England, or of 
Guernsey ; and it was held, that the law of England is to govern the suc- 
cession, the domicil of the children being (according to the opinion of fo- 
reign jurists, our own law being silent on the subject) to follow the domicil 
of the surviving mother, where no fraudulent intention can be imputed. But 
fraud may be presumed, where no reasonable cause appears for the removal* 
Potinger v. Wightman, 3 Mer. 67. 

3. In relation to the succession to personal estate. 

The succession to the personal estate of an intestate is regulated by the 
law of that place, which was his domicil at the time of his death. For that 
purpose there can be but one domicil ; and the lex loci rei sitcu does not pre- 
vail. Someryille v. Lord Somerville, 5 Ves. 750. 


11. flDf 
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IL cotttempotrarp 

1. Distinction upon the subject. 

Distinction upon contemporary domicils : in the case of a nobleman or 
gentleman, generally, the domicil is the mansion-house in the country ; that 
of a merchant, is at his residence in town. 5 Ves. 789. 

2. For what purposes they may exist. 

A man may have two domicils for some purposes. 5 Ves. 786. 

3. Preference between them. 

In the case of Lord Somerville, of two acknowledged domicils, the family 
scat in Scotland, and a leasehold house in London, upon the circumstances, 
the former, which was the original domicil, prevailed. Somerville v. Lord 
Somerville, 5 Ves. 750. 

in. ^cquiiSinon of a itcto Iiomtttl. 

During pupilage. 

A new domicil cannot be acquired during pupilage. 5 Ves. 787. 

IV. Bpnflucnte of Oomtcil upon tBt rigStss of propertp. 

1. Real property. 

Real property regulated by the law of the counto where the land lies ; 
personal property by that of the domicil. 2 Ves. & Kam. 131. 

2. Personal property. 

Intestate domiciled in England, leaving real estate in Scotland, the heir 
being one of the next of kin entitled to share according to the law of Eng- 
land, not subject to the condition of collating the real estate according to the 
law of Scotland. 2 Ves. & Beam. 131. 

3. In the case of an intestate domiciled in England, leaving real pro- 
perty in Scotland. 

Intestate domiciled in England, having real estates in Scotland, the real 
estate charged with an heritable bond, as the primary fund, according to the 
law of Scotland ; and not exonerated by the personal estate according to the 
law of England. 2 Ves. & Beam. 132. 


DONATIO CAUSA MORTIS. 

T. Itsi bpfimtion. 

Preference between the two definitions given in the Digest. 

II. 0atuvt anU propemejs of tfie gift. 

It may be for a particular purpose. 

III. ©ggenrialis nmggavp to tt0 

1. It must be given during the last illness. 

2. Need not be zn exiremis. 

3. Must be an absolute gift, to take effect immediately. 

4. Delivery. 

5. Jn the case of bills of exchange, notes, and cheques. 

L 1 4 I. 3f(a 
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I. ttefinitton* 

Preference between the two definitions given in the Digest. 

The description of donatio mortis causa in the Digest Tit. de mortis causla 
donationibus Leg. % which Swinburne has followed, is not correct ; the true 
definition of it is \nLege^*l. and in Just. Jnst. Tit. 7. De donationibus; 
where it appears, it has &e nature of a legacyi is liable to debts, and is only 
a gift on survivorship. 2 Ves. 119. 

IL nitti propetttesi of tge gift* 

It may be for a particular purpose. 

1. Donatio mortis causa may be for a particular purpose. Blount v. Bur- 
row, 4 B. C. C. 72. 

2. Bill upon a banker, expressly for mourning, is an appointment of the 
money for a particular purpose in writing, necessarily supposing death ; and 
therefore probate not necessary. 2 Ves. 120. 

IIL (lD00rttttal0 itecr00arp to tt0 OaliDttp. 

1. It must be given during the last illness. 

Issue directed to try whether there was donatio mortis causa^ because it 
did not appear to have been in the last illness. Blount v. Burrow, 1 Ves. 546. 

2. Need not be in extremis. 

1. Gift of bank notls in a paper, accompanied with declarations (though 
not in extremis) a good donatio mortis causa. Hill v. Chapman, 2B.C. C. 
612. 

2. Gift of a bond by delivering the same, and saying, ** There, take that 
and keep it,” in the last sickness of the donor, he dying two days after, 
held to be a donatio causa mortis^ and donee directed to be at liberty to use 
the executor's names in suing on the bond, he indemnifying them ; and the 
costs of the suit to be paid out of the testator’s estate. Gardner v. Parker, 
3 Mad. 184. 

S. Must be an absolute gift, to take effect immediately. 

An absolute gift, to take effect immediately, cannot be considered as cb- 
natio mortis causa ; therefore, such gift of a common check on a banker 
payable to bearer, and of a promissory note, held not to be donatio mortis 
cama^ or an appointment or disposition in nature of it ; and not capable of 
any greater effect in equity than at law ; as to the check, the bill was dis- 
missed without prejudice to any action ; as to the note, it being doubted, 
whether an action would lie against the executor for want of consideration, 
the court offered to retain the bill, if an account was necessary. Tate v. 
Hilbert, 2 Ves. 111. 

4. Delivery. 

Mortis causa cannot be by mere parol ; doubtful, whether it may be by 
deed or writing. 2 Ves. 120. 

5. In the case of bills of exchange, notes, and cheques. 

1. A cheque on a banker, given in the last illness, unless offered for pay- 
nient during the life, not a good donatio mortis causa. Tate v. Hilbert, 4 o. 
C. C. 286. Nor a promissory note given in the same manner. Ibid. 

2. Where a banker's checK is given, and is paid away for valuable consi- 
deration, or to a creditor, the executor is liable ; and if the person, to whom 
it is given, receives it before the banker has notice of the death of the drawer, 
it cannot be recalled. 2 Ves. 118. 
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DOWER. 

I. togat 0 u{iie(t 0 a toitioto siBall be ettbotoeb* 

1. Estates leased before marriage, and not &Ilen in during 

coverture. 

2. Navigation shares. 

3. An estate purchased with partnership funds, but upon an 

understanding. 

II. togat 0 ub|ect 0 a toibobi agall not bt tnbotDtb, 

1. Property bequeathed to her, 

2. An equity of redemption. 

III . SlSlgat 0 |^a{l be a bat of botoet^ 

1. General doctrine upon the subject. 

2. General rule as to the form of instruments barring dower. 

3. A previous settlement, notwithstanding in part the wife’s 

property, and herself an infant. 

4. Implication from a covenant in a settlement. 

5. A claim of a provision made in lieu of dower after a recovery 

in a writ of dower. 

6. A bequest inconsistent with dower, though not given in bar. 

7. Conveyance to uses to be appointed by A., imd in default, to 

A, in fee. 

IV. oball not bt a bat of bototr. 

1. Assignment for value. 

2. A conveyance referrible, not to a power paramount the right 

to dower, but aliunde. 

3. A term created for the benefit of the inheritance. 

4. A term attendant, unless assigned. 

5. A previous settlement precarious and uncertain. 

6. Settlement on a female infant upon the contingency of the 

husband surviving his mother. 

7. A covenant for an annuity, neither charged upon nor issuing 

out of land. 

8. A bequest, not adding in bar of dower. 

V. £)f tbe tont of bDtoer^ 

1. When the appropriate course; when not. 

2. Now almost obsolete. 

VI. of cautt 0 of ttiuitp tn relation to botoci\ 

1. A bill lies for an assignment of dower. 

2. No limitation in equity to arrears of dower. 

VII. £)f tbe mobe of a 00 i 0 mng boteer* 

By the master. 


I. 
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I. ©f togflt gubjcrtjS a totooto sgaH bt mb^totb* 

1. Estates leased before marriage, and not fallen in during coverture. 

A. seized in fee of estates let at the time of his marriage upon leases for 
lives, which do not expire during the coverture : his wife was entitled to 
dower. D’Arcy v. Blake, 2 Sch. & Lef. 387* 

2. Navigation shares, 

^ The shares in the navigation of the river Avon, under the statute lOtli 
Anne, are real estate, and subject to dower. Buckeridge v. Ingram, 
2 Ves. 652 . 

3. An estate purchased with partnership funds, but upon an under- 
standing. 

Dower established against assignees under a joint commission of bankruptcy 
upon the estates purchased with the partnership fund, but conveyed to one 
partner under a specific agreement, that the estates should be his, and he 
should be debtor for the money. Smith v. Smith, 5 Ves. 18i). 

II. toBac £iu{]tm0 a tuiUoto not be tnbototb. 

1. Property bequeathed to her. 

A. seised in fee, devises his house and demesne to his wife for her life, 
at a rent below the actual value; she keeping the same in repair, and 
not aliening, except to the persons in remainder : A. devises the residue of 
his estate, together with the remainder after the death of his wife, to B. in 
fee. The wife electing to take the house and demesne under the will, can- 
not have dower thereout : but is entitled to dower out of the residue of the 
estate. Birmingham v. Kirwan, 2 Sch. & Lef. 

2. An equity of redemption. 

A wife shall not be endowed of an equity of redemption on a mortgage in 
fee. Dixon v. Saville, 1 B.C.C, 326. 

Ill, dgall br a bar of botorr, 

1. General doctrine upon the subject. 

In what cases a woman shall be barred of dower. Estcourt v. Estcourt, 
1 Cox, 20. 

2. General rule as to the form of instruments barring dower. 

1. As the right of dower is in itself a clear legal right, an intent to exclude 
that right must be demonstrated either by express words, or by clety: and 
manifest implication. 2 Sch. & Lef. 452. 

2. In order to exclude such right, the instrument must contain some pro- 
vision inconsistent with the assertion of the right to demand dower. 2 Sch. 
& Lef. 453. 

3. A previous settlement, notwithstanding in part the wife^s property, 
and herself an infant. 

Dower barred by settlement previous to marriage, but during the infancy 
of the wife, of stock and leasehold property, partly the husband’s, partly the 
wife’s. Chitty v. Chitty, 3 Ves. 545. 

4. Implication from a covenant in a settlement. 

Implied bar of dower by a provision under a covenant in the marriage 
settlement. 10 Ves. 20. 


5. A 
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5. A fUim of a proyision made m lieu .of dower, after a recovery in a 

writ of dower; 

At law, if a recovery be had in a Writ of dower, and the wife claim a pro- 
vision made in lieu of dower, she shall be bsored. Birmingham v. Kirwan, 
srSch. & Lef. 4-51. 

6. A bequest inconsistent with dower, though not ^ven in bar. 

1. Devise of a rent charge is not a bar of dower, unless so expressed, or 
the estate so small as to shew it must have been so intended. Pearson v. 
Pearson, IB.C.C. 292. 

2. But where the gift is inconsisient with dower, it shall be a satisfaction 
for it. Villa Ileal v. Lord Galway, 1 B.C.C. 292. n. 

7. Conveyance to uses to be appointed by A., and in default, to A. in fee. 

Conveyance to such uses as A. shall appoint; and for default of appoint- 
ment, to him in fee, a mode used to prevent dower. 10 Ves. 263. 

IV. (Mgat not bt a bar of botorr. 

1. Assignment for value. 

Plea of purchase for valuable consideration is not good to a bill for dower* 
Williams v. Lambe. 3 B. C. C. 264*. 

2. A conveyance referrible not to a power, paramount the right to 

dower, but aliunde. 

Husband having a power of appointment, paramount the right of dower, 
in default thereof to himself for life, remainder to his right heirs, if the 
power could have effect, yet a purchaser taking by a conveyance adapted to 
pass the interest in the estate, as a limitation of the fee, was held to take 
in that way, not by way of appointment, and therefore subject to dower. 
Maundrell v. Maundrell, 7 Ves. 567. ^ 

3. A term created for the benefit of the inheritance. 

At law all terms are considered as terms in gross ; and therefore without 
regard to the purpose prevent a dowress from any legal benefit from reco- 
very in dower ; for she recovers nith stay of execution during the term. 
But equity regards the purpose for which the term is created and subsists - 
and if only for the benefit of the owner of the inheritance, it is considered 
part of the inheritance : not absolutely merged, but so attendant as to ac- 
company it and every right and interest growing out of it by operation 
of law or agreement. Not to be used therefore against the owner of the 
whole or any part of the inheritance : every description of ownership having 
a use in the term commensurate with the interest in the inheritance. When 
dower arises therefore, the term in a proportion is as much attendant upon 
that interest as during the husband’s life upon the inheritance ; and protects 
it against either heir or purchaser. 7 Ves. 577. 

4. A term attendant, unless assigned. 

1. A purchaser cannot protect himself against a claim of dower by a term 
attendant upon the inheritance, unless he has procured an assignment. 
Maundrell v. Maundrell, 7 Ves, 567. 

2. Upon a re-hearing, the lord chancellor affirmed the order, upon the 
point, that a purchaser, to avail himself of an outstanding term against 
dower, must have procured an assignment, or at least a declaration of trust; 
or have got possession of the deed, creating the term. Upon the other 
question, though appearing not to be raised by the case, the lord chancellor 
expressed a clear opinion, that a general power of appointment over the 

whole 
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whole estate may subsist in the same person who has the fee simple. Maun- 
drell V. Maundrelly 10 Yes. 24*6. 

5. A previous settlement precarious an^ uncertain. 

A provision previous to the marriage of a female infant in bar of dower, 
thirds, and all claim upon the persons estate of the husband, if precarious 
and uncertain, as, that the personal estate shall go according to the custom 
of London, does not bar her. Smith v« Smith, 5 Yes. 189. 

6* Settlement on a female infant upon the contingency of the husband 
surviving his mother. 

A settlement made upon a female infant, by which an estate was settled 
on the hu8band*8 mother for life, remainder to the husband for life, with 
reminder over, in bar of dower, shall not bind the wife, in regard the mother 
might (as she did) survive the husband, she may therefore elect to take the 
provision, or her dower and free-bench. Carruthers v. Carruthers, 4 B. C. C. 
500. 

7. A covenant for an annuity^ neither charged upon nor issuing out 

of land. 

A covenant bv the husband that his heirs, executors, or administrators, 
shall pay the wife an annuity for her life in full for her jointure, and in bar 
of dower, without expressing that it shall be charged on any particular lands, 
or be secured out of lands generally, is not a good equitable jointure within 
St. 27 H. 8. Drury v. Drury, 2 Eden, 39. 

8. A bequest, not adding in bar of dower. 

1. A devise or bequest by the testator to his widow, unless he say it is to 
be in bai- of dower, doth not bar her dower. Brown v. Parry, Dick. 685. 

2. A woman will not be barred of her dower by a provision made by will, 
unless there be a clear indication of the testator's intention, or unless some 
other part of the disposition of his property would be defeated by the 
widow’s taking both. The testator having given a/l his real and personal 
estate on trust, in the first place, to pay such provision to the wife, is not of 
itself a sufficient indication of such intention. Thompson v. Nelson, 1 Cox, 
447. 

3. Testator charged his estate with an annuity for his wife ; she shall not- 
withstanding have her dower. Forster v. Cooke, 3 B. C. C. 347. 

V. tfie torit of Ootorr* 

1. When the appropriate course; when not. 

Question, whether a widow is entitled to arrears of dower from the death 
of her husband, or only from her claim, cannot be decided on a writ of 
dower. 2 Yes. 128. 

2. Now almost obsolete. 

Writs of dower almost out of use ; they can only be opposed by a le^al 
bar ; and formerly there could be no other ; now equitable bars are in daily 
practice. 2 Yes. 129. 

VI. 3[uri0ifunon of courtioi of ttiuitp m ttlarioii to dototr^ 

1. A bill lies for an assignment of dower. 

1. Bill to have dower set out and for arrearages. Wild v. Wells, Dick. 3. 

2. Dower decreed to be assigned. Meggot v. Meg^ot, Ibid. 794. 

3. Demurrer to a bill for dower, overruled, though it is stated no impedi* 
ment to suing at law. Mundy v. Mundy, 4 B. C. C. 294. 

4. If right lo dower is controverted, it must be made out at law; if noi 

controverted, 
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controverted, the court of chancery Jias a concurrent jurisdiction; therefore, 
where to a bill for dower and arrears, since the death of the husband, the 
defendant demurred, and by answer admitted the right, and stated an offer 
to assign it, and an offer of the arrears since the claim, tlie demurrer was 
overruled. Mundy v. Mundy, 2 Ves. 122. 

5. Bill filed by a widow against the heir of her husband for dower ; the 
bill was retained for a year to try her title at law, and a writ of dower 
brought ; before issue joined the heir died ; the widow established her right 
against his devisee: the widow dying, her representative filed a bill of 
revivor and supplement against the executor and devisee of the heir, for a 
third part of mesne profits during the life of the widow, which was decreed ; 
and the decree affirmed on re-hearing. Curtis v. Curtis, 2 B. C. C. 620. 

2. No limitation in equity to arrears of dower. 

Vide 9 Ves. 222. 

VII. £)( tge motie of aggigning tiatoer. 

By the master. 

Dower to be set out by the master, and the dowries to be let into posses- 
sion. Goodenough v. Goodenough, Dick. 795. 


EAST INDIA COMPANY. 

Cgctc rrlatthe situation. 

1. East India Company have neither an independent nor delegated sove- 
reignty ; but are mere subjects. 1 Ves. 390. 

2. Vide in tit. Chancery. 


EJECTMENT. 

1. £Df , tfie action of eitctment in general 

The legal title must prevail. 

ir. M tfft action of ttectment btttoern lanbiorti anh tenantt 

1 Of relief from a forfeiture by non-payment of rent. 

2. Of relief from a forfeiture by non-repair. 

HI. iDf tge action for m^nt 

Whether consequent only on a judgment in ejectment. 


I. Wf tgc action of rrretment in general. 

The legal title must prevail. 

The legal title must prevail in ejectment against an equitable title ; and it 
is not competent to a court of law to decide upon the distinction between a 
clear equity and a doubtful equity. Lord Massey v. Touchstone, 1 Sch, & 
Lef. 67. 

II. ^ action of octtimm fotttimi fanblorti anti tenant. 

1. Of relief from a forfeiture by non-payment of rent 

1* After judgment and execution in ejectment for non-payment of rent, a 
bill does not lie at the suit of tho tenant, for an account and to be restored 

to 
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to the possession, on payment of wkat shall appear due without bringing the 
rent and costs into court; if the question appears to be merely whether so 
much rent was due, and not to be of too complicated a nature to be tried at 
law. The account sought in this case consisting only of three disputed 
items, admitted to have been paid, if at all, on account of rent, and being 
such as a jury might easily have investigated, the bill was dismissed with 
costs, O’Mahony v. Dickson, 2 Sch. & Lef. 4?00. 

2, It would have been otherwise, semble^ if there had been a ground jf 
defence which could not be set up in the ejectment, but which it was uncon- 
scionable in the landlord not to admit ; or if the account had been so complex 
that it could not properly have been taken at law. Ibid. 

2. Of relief from a forfeiture by non-repair. 

As to relief against an ejectment by a landlord for breach of a covenant to 
repair. Hill v. Barclay, 16 Ves. 402. 

III. tgc ntrtott for mrj&ttc 

Whether consequent only on a judgment in ejectment. 

Whether action for mesne profits can be maintained before judgment in 
ejectment, quarc, 6 Ves. 91. 


ELECTION. 


I. dDcnrral ruleg^ 

1 . Relative to the subjects to which the doctrine is applicable. 

2. Grounds of the doctrine of election. 

3. Knowledge or notice of the situation of things, how far re- 

quisite. 

4. Election and condition distinguished. 

5s. In the case of contracts. 

6. In the case of creditors. 

7. In the case of dower. 

8. In the case of the heir. 

9. In the case of wills. 

10. Difference in principle with respect to wills and settlements. 

11. Whether die parent's election binds the child. 

II. ©ift — jsettleiwm — jointure — portion — liotoer* 

1. Construction. 

2. Double jointure by setdement and will. 

3. Dower and bequest. 

4. Dower, and provision in bar of. 

5. The leaning is against double portions. 

6. Double portions by settlements on a first and a second mar- 

riage. 

7. Double portions by setdement and will. 

8. Double portions by will, and descent of mother’s estate con- 

tracted to be sold. 

9. Double legacies by difierent testators. 

10. ^JBequest, and tide paramount as heir, or otherwise. 

11. Bequest to a feme’s separate usey and tide paramount to the 

same estate. 

• 12* Bequest 
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12. Bequest of an annuity to the wife, having a claim for a mort-^ 

gage debt 

13. Bequest of property not one’s own, giving the owner an 

equivalent 

III. JHelattbeta cvetfttov 0 . 

1. Of die right of election where part only of the relief sought 

can be obtained at law. 

2. Of a special election of legal proceedings for part, and equit- 

able for the residue. 

3. Of discharging a creditor’s election to sue at law. 

4. Of electing between proceedings here and abroad. 

5. Of electing between inconsistent demands. 

6. How far the coming in under a decree, and praying a com^ 

mission to prove, is considered an election. 

IV. SDotoet^ 

Vide II. 

V. 10eiv. 

Vide sujnaf II. 

VI. iiegam. 

Vide supra^ II. 

VII. Kelatthc ta tljc contfhiom upon mt ckction 

tCCtt0. 

Under a settlement with two beneficial interests. 

VIII. 3:0 to toiiat 0 i)M bt attomtttl! an cletrion, togat mu 

1 . Knowledge or notice how far essential. 

2. Taking possession. 

3. Possession taken by husband. 

4. Accepting payment. 

5. Accepting interest of legacy. 

6. Neglecting to satisfy incumbrances. 

7. Partial accession by an infant at full age. 

8. In the case of different interest by settlement and by will. 

9. Under an option contained in a settlement. 

IX. ilDf |)cesiumiit0 an demon. 

1. In general. 

2. In case of lunacy. 


I. dUemral 

1 . Relative to the subjects to which the doctrine is applicable. 

1. The doctrine of election applies to a deed as well as a will. Bigland 
V. Huddlestone. 3 B. C. C. 285. n. 

2. The doctrine of election applies to deeds as well as wills. Moore v. 
Butler, 2 Sch. & Lef. 249, 266. Vide Green v. Green, 2 Mer. 86. 

3. The rule of election is equally applicable tp every species of instru- 
ment, whether deed or will ; and is a rule of law as well as of equity. 
2 Sch. & Lef. 450. Vide Green v. Green, 2 Mer. 86. 


4. Election 
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4. Election applies to interests of married women, interests immediate, 
remote, contingent, of value, or not of value, real or personal. 2 Ves. 
697. 

5. The rule of election applies to dower. 2 Sch. & Lef. 450. 

6. Instances of the rule, that a person having a double fund, shall not by 
his option disappoint another, who has only one. 8 Ves. 388. 395. 

7. "“The doctnne of election applies to a copyhold. Frank v. Standish. 
1 B. C. C. 588. n. 

8. The doctrine of election applied to copyhold estate, not surrendered 
to the use of the will. 15 Ves. 393. 

9. The point, that the doctrine of election reaches the customary heir, 
claiming a copyhold estate for want of a surrender, admitted at the bar. 
Blunt V. Clitherow, 10 Ves. 589. 

10. Heir at law of heritable property in Scotland, being a legatee of per- 
sonfd property in England, put to election. Brodie v. Barry, 2 Ves. & Beam. 
127. 

11. Being a married woman, the interest of her husband by his marital 
right not affected. Brodie v. Barry, 2 Ves. & Beam. 127. 

12. The onl}' instances of limiting the principle of election are an attempt 
to devise by a will not duly executed : secondly, an attempt to devise by an 
infant. 13 Ves. 223. 

13. Parties taking under a will, executing a power of appointment, dis- 
pute part of it ; there being no fund but that to be appointed, it is not a 
case of election. Bristow v. Warde, 2 Ves. 336. 

14. The doctrine of election not applicable against creditors, taking the 
benefit of a devise for debts, and also inforcing their legal right against other 
funds disposed of by the will. Kidney v. Coussmaker, 12 Ves. 136. 

15. A. tenant in tail, with power to lease, remainder to B., wife of C., in 
tail, conceiving himself to have obtained the fee under a void execution 
of a power, made leases exceeding his power ; reciting, that he was seised 
of the freehold and inheritance, and covenanting for quiet enjoyment 
against any act or default of himself or those claiming under him : A. de- 
^ed the said estates and others to B. for life ; remainder to trustees to pre- 
serve contingent remainders ; remainder to her first and other sons in tail 
male ; remainder to her daughter and her first and other sons, and to D. 
and his first and other sons, successively in the same manner ; and gave to B. 
and C. other benefits by his will ; and gave the residue to D ; who filed a 
bill to have the will est^lished ; B. elected to take her estate tail in oppo- 
sition to the will ; which the master reported to be for her benefit : after her 
death C. who had taken under the will, claimed as tenant bv the curtesy, 
and brought ejectments against the lessees : some of whom had expended 
considerable sums upon their tenements : upon bills by D. and the lessees, 
the lord chancellor was of opinion as to the form of D.’s bill, there was great 
weight in the objection, that the whole was arranged in the former cause ; 
and if there was any omission in the decree, that was not the subject of an 
original bill : as to the merits, that though the assets of A. would be liable 
to the lessees upon eviction, the benefit of putting a party to election does 
not extend to a residuary legatee ; and that neither D. as a disappointed 
devisee, nor a fortiori the lessees, could raise that equity against C. holding 
as tenant by the curtesy, under the election that B. had made, to take her 
estate tail against the will of A. The bill of D. therefore was dismissed ; 
and that of the lessees retained, in order that, when they should have as- 
certained their damages, they might have satisfaction from the assets of 
A. : part of which had been received under his will by C. Earl of Dar- 
lington V. Pultenev. Lady Cavan v. Pulteney, 3 Ves. 384. 

16. Devis^hy the general terms, “ all the rest, residue, and remainder of 
my real and personal estate, of what nature or kind soever,*’ to nephews and 
nieces, not being for creditors, wife, or children, is not sufficient to raise a 

• case 
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case of election, or for supplying the want of ^rrender of copyhold land, 
contiguous and intermixed with freehold, against the heir. Judd v. Pratt, 
15 Ves. 390. 

2. Grounds of tlie doctrine of election. 

J • Election never but upon presumed intent. 1 Ves. 557. 

2. The ground of the doctrine of election is, that no person puts himself 
in a capacity to take under an instrument, without performing the condi- 
tions of it, expressed or implied. 2 Sch. & Lef. 267. 

3. The foundation of the rule of election is, that a person cannot accept 
and reject the same instrument, Birmingham v. Kirwan, 2 Sch. & Lef. 449. 

4. Party claiming under an instrument must claim under the whole. 
2 Ves. 696. 

5. A person shall not claim an interest under an instrument, without giving 
full effect to it, as far as he can, renouncing any right or property, which 
would defeat the disposition. The ground is the implied condition, upon 
intention ; though from mistake. 13 Ves. 220. 

6. Ground of election against the heir, not only an implied condition, that 
he shall confirm the whole will, but also the intention, that in case the con- 
dition shall not be complied with, to give the disappointed devisees out of 
the estates, over which the devisor had power, a benefit correspondent with 
that of which they are deprived by such non-compliance. Construction 
accordingly : viz. to the heir absolutely, confirming the will; if not in trust 
for the disappointed devisees, as to so much of the estate given to him, as 
shall be equal in value to the estates, intended for them. 2 Ves. & Beam* 
190. 

7. Principle of election ; giving a right, not to the thing itself, but to 
compensation out of something else. 18 Ves. jun. 49. 

3. Knowledge of notice of the situation of things, how far requisite. 

1. No person bound to elect without a clear knowledge of the funds. 
2 Ves. 371. ; Chalmers v. Storil, 2 V. & B. 222. 

2. Widow not bound by election made under a mistaken impression of 
the extent of the claim against her. Kidney v. Coussmaker. 12 Ves. 136. 

4. Election and condition distinguished. 

1. The equity to compel election, distinguished from an express condition. 
2 Ves. 560. 

2. As to the reason of the distinction between conditions implied and 
expressed, with reference to election, as applied to freehold and copyhold 
estate, against the heir, quaere* 2 Ves. & Beam. 130. 

5. In the case of contracts. 

The principle upon which a person is put to his election, under a contract, 
is, that if he will not give the price intended, he shall not have the thing 
contracted for. Green v. Green, 2 Mer. 94. 

6. In the case of creditors. 

Principle, that a creditor having two funds shall take to that, which, pay- 
ing him, will leave another fund for another creditor. 8 Ves. 391. 

7. In the case of dower. 

1. A widow cannot be put to election, to take under the will of her hus- 
band or her dower, except by express declaration or necessary inference, 
from the inconsistency of her claim With the dispositions of the will. French 
V. Davies, 2 Ves. 572. 

2. To compel a widow to elect to take under a will or dower, her claim 
to dower must be inconsistent with the will. Strahan v. Sutton, 3 Ves. 249. 

3. A widow not put to election between her dower and an annuity by die 

VoL. VIII. M m will 
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will of her husband. For the claim of dower must be inconsistent with the 
will. Greatorex v. Carey^ 6 Ves. 615. 

8. In tlie case of the heir* 

General rule, that, to put an heir to election, the intention must distinctly 
appear. Whether it may be shown from circumstances dehors, quare> 
13 Ves. 173. 

9. In the case of wills. 

1. Election to take under or in opposition to a will, can only be compelled 
upon some^ing in the will, not dt^ors. Stratton v. Best, 1 Ves. 285. 

2. Election can only exist where a person has a decided interest, and 
something is left him by will. 1 Ves. 561. 

3. Parties having claim under and against a will, must elect. Wollen v. 
Tanner, 5 Vos. 218. 

4. Election decreed between two claims under and against a will. Blount 
V. Besdand, 5 Ves. 515. 

5. Election where one legatee insists upon sometliing, by which he would 
deprive another legatee under the same will of the benefit, to which he 
would be entitled, if the former permitted the whole will to operate. 
9 Ves. 533. 

6. Devise by raising a case of election, expressly or by clear implication. 
18 Ves. jun. 41. 

7. A. tenant in tail, with power to lease, remainder to B., wife of C., in tail, 
conceiving himself to have obtained the fee, under a void execution of a 
power, made leases exceeding his power, reciting, that he was seised of the 
freehold and inheritance, and covenanting for quiet enjoyment against any 
aCt or default of himself, or those claiming under him : A. devised the said 
estates and others to B. for life; remainder to trustees to preserve con- 
tingent remainders ; remainder to her first and other sons in tail male ; 
•remainder to her daughter, and her first and other sons, and to D. and his 
first and other sons, successively in the same manner ; and gave to B. and 
C. other benefits by his will, and gave the residue to D., who filed a bill to 
have the will established ; B. elected to take her estate tail in opposition to 
the will ; which the master reported to be for her benefit ; after her death 
C., who had taken under the will, claimed as tenant by the courtesy, and 
brought ejectments against the lessees, some of whom had expended con- 
siderable sums on their tenements ; neither the lessees nor D. are entitled 
to stop the ^ectments, or to put C. to his election ; but an injunction was 
granted on their undertaking to bring on their causes the following term. 
Lady Cavan v. Pulteney, 2 Ves. 544. 

10. Difference in principle with respect to wills and settlements. 

Question, as to election, different, where it arises under ^ will, and 
where under a settlement. Green v. Green, 2 Mer. 95. 

11. Whether the parent's election binds the child. 

1. Whether the infant issue of tenant in tail was bound by the election of 
his parent. Quare. Long v. Long, 5 Ves. 445. 

2. Testator made a provision for his wife ; and gave a sum of money in 
trust for the separate use of a daughter, and after her death to divide the 
principal equally between her children and their issue at twenty-one ; if none 
such, to his son ; whom he made residuary legatee. Then after similar, but 
unequal, provisions for his other children, he declared, that the provision in 
the will for his said wife and their said children was in satisfaction of all right, 
claim, Ac. which she, or they, or any or either of them, could set up, Ac. ; or 
which she and they would be entitled to under his marriage articles ; and if 
his said wife and children, or either of them, should refuse, Ac.> he revoked the 
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legacy and bequest therein contained to the use and benefit of such one or 
more of them, his said wife and children, who should refuse or decline to 
execute such release or discharge, and declared the same void as to such 
one or more of them, who should so refuse, as though he had died intestate. 
A child electing to take under the articles forfeits the life-interest ; which 
falls into the residue ; but the children of such child are not bound by the 
election ; and liberty was given to apply on the death of the parent* Ward 
V. Baugh, 4 Ves. 623. 

II. €ift — fmfenirm — jointure — portion — l!Otoer» 

1. Construction. 

1. By settlement of 1712, a house called B., part of the manor of H., was 
settled upon the settlor’s nephew for life, remainder to the first and other 
sons in tail, with divers remainders over. By indenture in 1722, the bro- 
ther of the settlor settled the remainder of the manor upon his son 
(nephew of the first settlor) for life, remainder to W, his first son, (then 
born) for life; remainder to his (W.’s) first and other sons in tail male ; and 
a term was created by this deed to raise 4000/. for the daughters of W. ; 
and there was a proviso in the deed, that in case W., or such one who should 
come into possession of the manor, should within seven years, convey 

B. to the same uses as the manor was limited, he should have a power 
of making a jointure ; but if he should refuse or neglect so to do, all the 
uses limited of the manor, subsequent to his estate for life, should cease ; 
there was also a provision by which W. was entitled to make leases, for the 
benefit of his daughters or younger sons. W. F., the grandson, took pos- 
session of B. and afterwards of the manor, and lived several years, but did 
not settle B. to the uses of the deed of 1722, but suffered a recovery of it, 
and disposed of it by will ; and did not execute the pow^r of jointuring, but 
charged the terra with 4000/. for his daughters, and executed the power of 
leasing for their benefit. The bill was to have B. conveyed to the uses of 
the deed of 1722, or to have the leases declared void, and the execution of 
the power bad ; or for a compensation to the amount of the charges on the 
manor of H. His honour held, that this was not a case of election ; and that, 
as upon neglect of settling B. to the same uses, only the estates subsequent to 
W.’s estate for life were made void, and the powers (though subsequent in 
the order of the deed) were annexed to the estate for life, the execution 
thereof ought not to be set aside. Freke v. Lord Barrington, 3 B. C. 

C. 274. 

2. By settlement on the marriage of E. G. with the plaintiff, estates to 
which £. G. was entitled as tenant in tail in remainder, are expressed to be 
settled, as to part, to the use of E. G. for life, remainder to the plaintiff for 
life, remainder to the first and othe? sons of the marriage, and as to part, to 
the use of E. G. for life, remainder to the first and other sons, &c. imme- 
diately on the determination of his life-estate. Other estates to which the 
plaintiff was entitled in fee simple, are by the same settlement conveyed to 
similar uses. Upon the death of E. G., the defendant ( his only son and 
heir at law) enters on the estates to which he was entitled as tenant in tai 
under the settlement, and brings ejectments to recover possession of those to 
which his father was entitled as tenant in tail at the time of the settlement, and 
into which the plaintiff had entered on his death, as tenant for life under the 
settlement, as not having been duly conveyed to the uses of the settlement 
An injunction was granted on the grouna of election, to restrain the de- 
fendant from proceeding in these ejectments. Green v. Green, 2 Mer. 66. 

2. Double jointure by settlement and will. 

1. When A. by deed conveys property to his wife, and then by will devise 
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the same, with other property to her, the wife must elect. Stratford v, Powell, 

1 Ball & Beatty,' 1. 

2. The taking possession alone, in ignorance of the rights devised, is not 
sufficient evidence of an election. Ibid. 

3- But when such devisee takes defence to an ejectment, brought for the 
devised estates, and there is a continuance in possession for a year, and a 
declaration of an intention to abide by the will ; this is sufficient to prove an 
election made. Ibid. 

4. Testator gives a marriage-bond to leave 2000/. to the wife and children, 
but if no children, to the wife : by will he gives her a life-estate in the whole 
property: she shall not be put to an election, but take both. Forsyth v. 
Grant, 3 B. C. C. 242. 

5. The wife being entitled to an estate under the marriage settlement, the 

husband, by will, gave her an interest in another estate and all his personalty, 
in lieu of iier claims : the will was not duly executed to pass real estate ; she 
must elect between the personal estate and her dower ; but is entitled to de- 
lay her election until the account of the personal estate is taken. Newman 
V. Newman, 1 B. C. C. 186. ^ 

3. Dower and bequest. 

1. Devise of an annuity to testator’s wjfe during her widowhood, charged 
on his real estate. Held, that she must elect to take, either under the will, 
or her dower. Arnold v. Kempstead, 2 Eden, 236. ; Amb. 466. 

2. Testator gave his wife an annuity (charged on the estate of which she 
was dowable) ; she must elect between that and her dower. Accepting the 
payment for three years is not an election. Wake v. Wake, 3 B. C. C. 255. 

3. Widow put to election to take under the will of her husband, or dower, 
notwithstanding great disproportion. Receipt of a legacy and annuity under 
the will for three years, did not prevent her right of election, being presumed 
not to have acted with lull knowledge, which would bind her. Wake v. 
Wake, 1 Ves. 335. 

4. Widow held not to be put to her election by a devise to her for life of 
a mansion-house and fifty acres held with it, being part of the same estate 
out of which she claimed dower.* Lord Dorchester v. Earl of Effingham, 
Cooper, 319. 

5. Widow put to election between dower and interests under a will ; to 
be first ascertained. Chalmers v. Storil, 2 Ves. & Beam. 222. 

4. Dower, and provision in bar of. 

Devisee dies in the life of the devisor, and the estate descends : the de- 
visor’s widow being entitled by the will to a provision in bar of dower must 
elect. 3 Ves. 337. 

5. The leaning is against double portions. 

Vide 1 Ves. 435. ; 5 Ves. 381. ; 1 B. & B. 276. 

6. Double portions by settlements on a first and second marriage. 

Vide 1 B. & B. 265. 

7. Double portions by settlement and will. 

1. A. upon his second marriage, settles land to raise 5000/. for the children 
of the marriage. Having four children by that marriage, he, by his will, in 
which he takes no notice of the settlement, gives 1000/. to each of them as 
his and her portion. Held, that they were not entitled to portions under both 
instruments ; and that as they had accepted the provision by the will, they 
were bound by such acceptance. Byde v. Byde, 2 Eden, 19.; 1 Cox, 44. 

2. Where a certain sum is settled by marriage articles upon the only child of 
the marriage^^the father afterwards by will gives her all his real estates for life, 
with remainder to her children : and orders his personalty to belaid out in lands 
to the same uses ; also copyliolds (of which he had only the equity of redemp- 
tion) 
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tion) are unsurrendered: she must elect between the devises under the will, 
&c. the sum wl^ich she claims under the settlement. Macnamara v. Jones* 
IB.C. C.4*81. 

3. By marriage settlement 1500/. was to be laid out to the use of the wife 
for life* with remainder in case she should survive, to her; and if the husband 
should survive, to such uses as she should appoint ; and in default, to such 
persons as would take under the statute of distribution she died without 
appointment, leaving a daughter : the father gave the daughter an estate in 
fee, in performance of the covenant; this is a case of election; but the 
daughter electing to take under the will, takes the personalty, as next of kin. 
Hoare v. Barnes, 3 B. C. C. 316. The first point held contra. Forster v. 
Cooke, 3 B. C. C. 347. 

4. A. by marrriage settlement, provides an annuity for the eldest son of the 
marriage : he afterwards, by will, gives to the eldest son a real estate for life, 
with remainders over : the eldest son must elect between this provision and 
the annuity. Blake v. Bunbury, 4 B. C. C. 21. 

5. Under a settlement the sister of a tenant in tail was entitled to an estate 
for life (subject to his estate tail) taking also an interest under the brother’s 
will, who had treated the settled estate as his own ; she must elect. Finch v. 
Finch, 4 B. C. C. 38. 

6. A. agrees to assign land to her son, he paying a portion of 20,000/. to his 
sister : she afterwards by will, gives his sister a portion of 20,000/. The 
sister shall take but one sum of 20,000/. Finch v. Finch, 4 B. C. C. 38. 

7. Wife entitled under bond by the husband, upon the marriage, to a sum 
payable three months after his death for her for life, then for thejchildren ; 
if none, for her absolutely ; by will he gave all real and personal he then had, 
or might die j)ossessed of, upon trust to pay her the rents and interest for life ; 
then the whole equally to the children ; if none, over ; and revoked all former 
settlements and wills. There were no children. Widow entitled to both. 
Forsight v. Grant. 1 Ves.' 298. 

8. Tenant in tail of a rent charge under settlement, being also devisee in 
strict settlement of the estate charged with it, put to election. Blake v. Bun- 
bury, 1 Ves. 514. 

9. Testator appoints to grandchildren, under a power to appoint to chil- 
dren, afund to go in default of appointment equally ; the appointment being bad, 
the children having legacies, must elect. Whistler v. Webster, 2 Ves. 367. 

10. In a case both of election and satisfaction by the will of a parent as to 
two subjects of claim by his younger children under a settlement, a case of 
election was raised as to a third subject, stock vested in trustees, upon the 
construction of the will. Pole v. Lord Somers; 6 Ves. 309. 

8. Double portions by will, and descent of mother’s estate contracted 

to be sold. 

Children to whom an estate descends from the mother, which had been 
contracted to be sold to her husband, shall elect between it and their claims 
under his will. Pitt v. Jackson, 2 B. C. C. 51. 

9. Double legacies by different testators. 

Question, Whether testator intended that legatee should give up a legacy 
under the will of another testator, or considered it as given up; legatee en- 
titled to both ; the intent not being suiiiciently made out to compel election. 
Baugh V. Read, 1 Ves. 257. 

10. Bequest, and title paramount as heir, or otherwise. 

1. A person entitled under a will, and also paramount and against it, must 
elect.' Wilson V. Mount, 3 Ves. 191. 

2. Land devised by will not duly executed ; the heir having a legacy, upon 
express condition not to disappoint the will, must elect. 2 Ves. 371. 

3. The heir claiming under a will, and against it a copyhold estate un- 
surrendered, put to his election. Petti ward v. Prescott, 7 Ves. 540. 
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4. No election against an heir at law, claiming under a will, and also 
against it a real estate, for want of a due execution according to the statute, 
unless an express condition is annexed. Sheddon v. Goodrich, 8 Ves. 481. 

5. Heir put to election between estates devised to him and descended : 
the devisor having been tenant in tail of some, and tenant for life with the 
reversion in fee of others. Welby v. Welby, 2 Ves.& Beam. 187. 

6. Tenant in tail of estates in settlement, devises those estates and other 
estates of which he was seised in fee, to his heir at law, who was the next 
remainder-man in tail, for life with remainders over ; and also a legacy of 
1000/. ; the heir claims the estates in opposition to the will. The court 
would not put him to his election. White v. White, Dick. 522. 

7. Will, directing, that, in case the testators shall enter into contracts for 
the purchase of lands, and die before the conveyance, such contracts shall 
be carried into execution, and the money paid out of his personal estate, 
and the conveyance be to his trustees, their heirs, &c. to the uses of his will. 
The heir at law, having interests bequeathed to him, put to election. 
Thellusson v. Woodford, 13 Ves. 209. 

8. Devise of freehold and copyhold estates. The copyholds were sur- 
rendered to the use of the will ; but the testatrix afterwards exchanged part 
for other copyholds, which were not surrendered : the heir, claiming bene- 
ficially under the will, was put to election. Frank v. Standish, 15 Ves. 391. 

9. Election against a Scotch heir, claiming under an English will, not con- 
trouled by the law of death-bed. 2 Ves. & Beam. 134. 

11. Bequest to a feme's separate use, and title paramount to the same 

estate. 

Feme covert must elect between an annuity by will to her separate use for 
life, charged upon a devised estate, and a title paramount to part of the 
same estate in taiU Possession taken by her husband under that title, does 
not preclude her election ; but as it was manifestly the better interest, no in- 
quiry was directed as to which would be most for her benefit. Wibon v. 
Lord John Townshend, 2 Ves. 693. 

1 2. Bequest of an annuity to the wife, having a claim for a mortgage 

debt 

General exception of mortgage debts out of charge in will for debts, not 
sufficient to put wife to election to take under will, or have mortgage of her 
estate paid out of assets. 1 Ves. 178. 

1 3. Bequest of property not one's own, giving the owner an equivalent. 

1. Where one devises what is not his own, giving the owner an equivalent, 
the owner, defending the devise, must give up the equivalent to the devisee. 
Lewis V. King. 

2. Devisee cannot disappoint the will, even if it disposes of his property : 
but must either convey according to the devise, or renounce the benefit of 
it pro tanto: so if he is an incumbrancer upon estate directed by the will 
to go free from incumbrance, he must elect : but the intent must appear by 
declaration plain, or necessary inference. 1 Ves. 523. 

3. Testator disposes of the estate of another, who has some interest 
under the will : he shall not take that, unless he gives up his estate to that 
amount. 2 Ves. 372. 

4. Where a testator conceiving himself entitled to the property of another 
person, makes a general disposition of all his estate, and gives some benefit 
to that person, he must elect. Therefore a husband conceiving himself en- 
titled under a void deed to a residue bequeathed to his wife, and dying with- 
out gettinp^ possession, having made such a general disposition by a will, 
under which she took an interest, it is a case of election ; and her election 
to take the provision under the will, which, though less in poiot of value, 

was 
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was to her separate use, was established against the assignees under the bank- 
ruptcy of her second husband. Rutter v. Maclain, 4 Ves. 531. 

5. Where testator gives what belongs not to him, but to another ; to whom 
he gives some estate of hia own ; upon an implied condition, that the other 
shall part with his own estate, or not take the bounty. 10 Ves. 609. 

6. Election upon a will*, disposing of the estate of another, and giving an 
estate to him ; upon an implied condition, that he shall permit the will to 
take effect* 10 Ves. 616. 

HI. lR.e(adiie to 

1. Of the right of election where part only of the relief sought can 

be obtained at law* 

Plaintiff suing for equitable relief, part of which only could be had at law, 
not entitled to elect ; but can proceed at law only by leave of the court. 
Mills V. Fry, 19 Ves. 277. 

2. Of a special election of legal proceedings for part, and equitable for 

the residue. 

Liberty given to the plaintiff to make a special election. Joyce v. Barker, 
Dick. 182. 

3. Of discharging a creditor’s election to sue at law. 

Defendant ordered to elect whether he would come in under the decree 
or proceed at law ; after electing to proceed at law, his election was dis- 
charged, and he was admitted to come in under the decree. Dennetv. 
Coker, Dick, 144. 

4 . Of electing between proceedings here and abroad. 

Plaintiff put to his election where suing in this court, and in a foreign court 

of law. Pieters v. Thompson, Cooper, 294. 

5. Of electing between inconsistent demands. 

Vide 7 Ves. 540. 

6. How far the coining in under a decree, and praying a commission 
to prove, is considered an election. 

A creditor having come in under a decree, and prayed a commission to 
prove his debt, though he went no further, held to have made his election, 
and not permitted to proceed at law to recover his debt. Farnham v. Bur- 
roughs, Dick. 63. 

IV. SDotom 

Vide supra, II. 

V. 

Vide supra, II. 

VI. liegam. 

Vide supra, II. 

VIL Iflelatihe to tgt conhitionsi upon mftitft an eltcnon 

proctttiti. 

Und^r a settlement with two beneficial interests. 

When a party elects under a settlement to take one of two beneficial 
interests, whether he is bound in equity to give up the other absolutely, or 
only to make compensation, queere. Green v. Green, 2 Mer. 93; 

M m 4 VIIL 
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VIII. 00 to tefiat 08aH lie accDUtttr 6 an eletrton j toSat non 

1. Knowledge or notice how far essential. 

Vide 1 B. & B. 1. 

2. Taking possession. 

1. Where testator gave to his son for his life the interest of a mortgage 
upon an estate, of which he was tenant for life in remainder at testator’s 
death, and also the furniture in certain houses, upon condition of his exe- 
cuting a release of all claims he might have upon testator’s estate, and of 
his not contesting the will. Though the son li#ed fourteen months after 
the father’s death without executing a release, and upon his first hearing the 
will, had expressed his dissatisfaction, and an intention of filing a bill ; yet 
the circumstance of his never having paid any interest on the mortgage, of 
liis having entered into possession of the furniture, and exercised acts of 
ownership, together with certain expressions of assent in his letters, were 
held to be evidence of his acceptance. Earl of Northumberland v. Marquis 
of Granby, 1 Eden, 489. ; Amb. 657. ; Ibid. 540. ; 3 Toml. P. C. 277. 

2. Husband devised all his real and personal in trust for his wife for life, 
provided she should not marry, and made her executrix. The trustees not 
acting, she took possession. After receiving rents and profits for five years, 
not allowed to elect to take a sum under marriage settlement without special 
ground, as that from situation of the property it was doubtful what would 
be the result. Butricke v. Broadhurst, 1 Ves. 171. 

3. A. tenant for life, remainder to B. his only son, in tail, remainder to A. 
in fee. B. died in A.’s lifetime without issue, and without having barred the 
remainder, having by his will given all his estates in very general terms to 
A. for life, and from and after his decease the settled estates by name, and 
also estates of which he was himself seised in fee; “ and all other estates 
which descended or came to him, or should descend or come to him from 
his father” to C. and D. his sisters of the half-blood, as tenants in common, 
in fee, and his personal estate to A., whom he appointed executor; and 
having by a codicil devised to A. in fee, a freehold estate he had purchased 
since the execution of hiS will. On B.’s death, A. proved his will, possessed 
his personal estate, mortgaged for his own benefit the estate devised by the 
codicil, enjoyed during his life all 'the settled estates, and also the real 
estates whereof B. was seised in fee. A. died two years after B., having by 
his will, which was executed six weeks after B.’s death, devised the settled 
estates and all other his estates to trustees for a term of years, upon trust, for 
payment of his debts, and for raising money for renewing the leases of part 
of the settled estates, which were held by least for lives ; with remainder to 
C. and D. as tenants in common for life, with survivorship between them, 
and with remainders to their issue in strict settlement, with remainders 
over, including a limitation to F. for life. On A.’s death, C. and D. entered 
and enjoyed all the estates for fourteen years, when C. died without issue, 
having devised all her estates to D. in fee. D. continued in possession of 
the whole till her death, about twenty-nine years after the death of C. During 
the period of C. and D.’s enjoyment, they on various occasions executed 
deeds containing recitals of the will of B., and describing themselves as de- 
visees for life under it ; and on renewals of the lease of part of the settled 
estates, D. paid the fines and expences out of her own monies; but it 
appeared from several letters written by her at those times, that she consi- 
dered herself as having a right, which she declined to exercise, of charging 
\c estate with the amount. D. died without issue, leaving G. her heir at law, 
and having by her will devised to G. in fee part of the settled estates by 
name, and the residue of the settled estates by name to £• in fee (who died 
in her lifetime), and bequeathed 500^. to K, and appointed him executor. 

On 
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On a bill by G. against F., who had become entitled to an estate for life in 
possession under the will of A., praying a declaration that A,, by accepting 
the benefits of B.’s will, had elected to conform to its devises ; that the plaintiff 
was entitled to the estates comprised in the settlement, and that F. might 
elect to take under or against the will of D. — Held, 1. Supposing A. had 
made such election (which was not sufficiently apparent), yet C. and D. had 
elected and bound themselves to take under the will of A. — 2. That F. was 
bound to elect either to give up the legacy of 5(X)/., bequeathed to him by 
D., or that part of the settled estate which she devised to G. Dillon v. Parker, 

1 W. C. C. 253. 

3. Possession taken by husband. 

Vide 2 Ves. 693. 

4. Accepting payment. 

Vide 3 B. C. C. 255. 

5. Accepting interest by legacy. 

The heir at law, a feme covert^ to whom a legacy of 50001. was given by will 
for her separate use, having constantly received the interest for five years, 
was held to have elected to take under the will ; and it was determined 
that her infant heir, who had been admitted to a cop}diold estate of the 
devisor, held it in trust for the devisee. Ardesoife v. Bennet, Dick. 463. 

6. Neglecting to satisfy incumbrances. 

Vide I Eden, 489. 

7. Partial accession by an infant at full age. 

Partial accession at the age of twenty-one, to a settlement by a female 
infant, an election to abide by the whole. 18 Ves. jun. 277. 

8. In tlie case of different interests by settlement and by will. 

A widow having different interests under her marriage settlement, and her 
husband’s will ; and proving the latter, acting under it, and receiving the 
rents six years, held to have made her election. Butricke v. Broadhurst, 

2 15. C. C. 88. 

9. Under an option contained in a settlement. 

The testator had by settlement reserved the election of conveying certain 
parcels or paying a certain sum ; not having elected during his life, and the 
personalty being inadequate to payment of debts, the estate shall be con- 
veyed. Tysson v, Benyon, 2 B. C. C. 5. 

IX. presuming an cletrion* 

1. In general. 

Vide 1 Ves. 557- 

2. In case of lunacy. 

No presumption of election to take as real estate, where there is inca- 
pacity, as lunacy. Ashby v. Palmer, 1 Mer. 296. 


ENGLAND, BANK OR 
I. 3Iit relaetott to tfie transjftjr of stotfe» 

1. Their right to restrain a transfer by an executor into his 

own name. 

2. Their right to restrain a transfer on a specific bequest of 

residue. 


3. Re- 
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3. Responsibility of the bank on a transfer to one not entitled. 

4. 'Of making them parties to a bill to restrain a transfer. 

5. Of the costs of the bank made parties to a bill for a transfer. 

6. Of bringing on the bank to a hearing in a bill to discover 

what sum an executrix had transferred into her own name. 

7. Course to be pursued on applying under 39 & 40 Geo. 8. 

to restrain a transfer. 

8. Pending the question of lien thereon. 

IL Bln relation to bank sftotk. 

What division shall be accounted capital ; what not. 

III. Bln relation to tge bank bookef. 

1 . Distinction between them and records. 

2. Mode of obtaining an inspection of. 


I. Bin relation to tfie transfer of stocks 

1. Their right to restrain a transfer by an executor into his 

own name. 

The bank of England are not to look beyond the legal title, to the trusts 
of the will ; and therefore cannot prevent the executor from selling out or 
transferring stock into his own name. The Bank of England v. Parsons, 
5 Ves. 665. 

2. Their right to restrain a transfer on a specific bequest of residue. 
Though a residue is specifically devised, the bank has no right to restrain 
the executor from transferring the funds. Bank of England v. MolFat, 
3 B,C.C.260. 

3. Responsibility of the bank on a transfer to one not entitled. 
Bank stock specifically bequeathed to A. in trust to pay a bond debt to 
himself ; and as to the rest, for B. for life : remainder over : the trustee 
being also executor, transferred to persons not entitled under the will : the 
bank is not chargeable. Hartga v. the Bank of England, 3 Ves. 55. 

4. Of making them parties to a bill to restrain a transfer. 

Notwithstanding the acts of parliament 39 & 40 Geo. 3. c. 3., the bank of 
England may still be made parties to a bill to restrain a transfer of stock 
filed since that act. A demurrer by the bank was therefore overruled. 
Temple v. Bank of England, 6 Ves. 770. 

5. Of the costs of the bank made parties to a bill for a transfer. 
Stock in the bank being given to A. for life, and afterwards to B., and 
A. having bought B.*s remainder, they joined in an application to the bank 
to permit a transfer ; the bank refusing, a bill was filed : the bank ordered 
their costs. Pearson v. the Bank of England, 4 B. C. C. 529. 

6. Of bringing on the bank to a hearing in a bill to discover what sum 

an executrix had transferred into her own name. 

The bank being made parties to discover what sum an executrix had 
transferred into her own name, ought not to be brought on to a hearing. 
Williams v. Williams, 2 B. C. C. 87. 

7. Course to be pursued on applying under 39 & 40 Geo. 3. to 

restrain a transfer. 

An application under the act 39 & 40 Geo. 3. c. 36. to restrain the bank 

from 
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from making a transfer without making them parties, must be upon notice 
to the defendants or on affidavit, as in cases of waste. Hammond v. Maun- 
drell, 6Ves.773. 

8. Pending the question of lien thereon. 

Ttie question being whether the plaintiff has a lien upon stock : the court 
will not order the bank to permit a transfer. Birch v. Corbyn, 1 B. C. C. 
571- 


II. In celarion to bank {itotft. 

What division shall be accounted capital; what not. 

1. An extraordinary division of a sum of money by the bank of England, 
among the proprietors of bank stock, beyond the usual dividend, considered 
as capital ; and therefore not the absolute property of the tenant for life ; 
the lord chancellor following, but disapproving, the former decisions; 
and holding the circumstances, that the division was in money, not stock, 
and that it was to be presumed to be profit arising in the time of the tenant 
for life, too slight to form a distinction. Paris v. Paris, 10 Yes. 185. 

2. An extraordinary division of profit by the bank of England among the 
proprietors of bank stock, considered as capital. Clayton v. Gresham, 
10 Yes. 288. 

3. Distribution by the bank of extraordinary profit, beyond the regular 
dividend, not by way of increased dividend, but as a bonus, taken as capital ; 
and the manner, in which it is given, makes no difference. Witts v. Steere, 
13 Yes. 363. 

4. Tenant for life of bank stock held entitled to a dividend of 51. per 
cent, interest and profits for the half year.” Barclay v. Wainewright, 
U Yes. 66. 


III. In iTlation to tbt bank boobu. 

1. Distinction between them and records. 

Distinction between the books of the bank of England and records. 
18 Yes. jun. 203. 

2. Mode of obtaining an inspection of. • 

Upon a reference to the master, it being necessary (to enable him to make 
his report) to have the evidence of entries in the books of the bank of Eng- 
land, the master is bound to grant the certificate, in order to Justify the 
bank in permitting an inspection, rather than compel the parties by his 
refusal, to file their bill for discovery. Brace v. Ormond, 1 Mcr. 400. 


ESCHEAT. 

I. £>rtGtit of botttrtm. 

Of feudal original. 

II. Eeasion of die boctrtnr. 

The want of, not an heir, but a tenant. 

III. saipott tobat ebettt tbe boetrtttr artaebro. 

Upon the single event of defectum leneidis dejure. 

IV. lit telattoit to rot>p5olb0. 

They cannot escheat to the crown. 


V. Jn 



540 ESCHEAT. XChancery 

V. In relation to inchoate tttlt. 

The case of the deadi of a purchaser without heir before con- 
veyance. 

VI. In relation to mortgagesSf 

In relation to re-conveyance, where the mortgagor dies without 
heir. 

VII. In relation to truatg^ 

1. Reason of the doctrine of no escheat on tlie death of cestui 

que use. 

2. Preference between a trustee and the crown claiming by 

escheat. 

VIII. jgDbligationss of tge lorb in eiscSran 

Whether bound by deeds previously executed. 

IX. In relation to tge tenant* 

Of the regard had to his right of seisin. 

X. In relation to tfie biscoberij of egcfieatsy* 

Premium thereon. 


I. ^Drigin of tfte bottrine* 

Of feudal original. 

An escheat was in its nature feodal ; and in default of heirs, the land, 
strictly speaking, reverted. Burgess v. Wheate, 1 Eden, 191. 

II. IReasson of tfje boctrine* 

The want of, not an heir, but a tenant. 

1. The right of escheat is not founded on want of an heir, but of a tenant 
to perform the services, Burgess v. Wheate, 1 Eden, 201. 

2. Escheat is for want of a tenant. Burgess v. Wheate, 1 Eden, 235. 

3. The legal right of escheat arises under the law of enfeoffment, by 
which the lord gave the land to the tenant and his heirs, under a tacit 
condition to revert, if he died without heirs. Burgess v. Wheate, 1 Eden, 
241. 

III. japoii ctent tge iiotmm 

Upon the single event of defectum tenentis dejure. 

The latitude given to the donee to hold to himself, his heirs, and assigns, 
reduced the consideration of reverter, to the single event of defectum tenentis 
dejure. Burgess v. Wheate, 1 Eden, 242. 

IV. Ill relation to toppgolbs* 

They cannot escheat to the crown. 

Copyhold cannot escheat to the crown. Walker v. Denne, 2 Ves. 170. 

V. Ill relation to inegoate title* 

The case of the death of a purchaser without heir before conveyance. 

Case (supposed) of a purchase and the money paid by the purchaser, who 

dies 
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dies without heir before any conveyance. The lord could not pray a con* 
veyance. Per M. R. Burgess v. Wheate, 1 Eden, 211. 

VI. 3n relation to mort0age0. 

In relation to re-conveyance, where the mortgagor dies without heir. 

If mortgagor were to die without heir, and mortgagee in possession were 
to come against the personal representatives for the money to ; the court 
would compel him to re-convey, not to the lord by escheat, but to the per- 
sonal representative. Per M, R. Burgess v. Wheate, 1 Eden, 211. 

VII. 3in rriarion to ttnssto. 

1. Reason of tlie doctrine of no escheat on the deatli of cestui que use. 

The reason why there was no escheat on the death of cestui que use in 
equity, was, that on such an event no use remained, and consequently no 
grounds for the subpoena. Burgess v. Wheate, 1 Eden, 244-. 

2. Preference between a trustee and the crown claiming by escheat. 

Trustee not having the legal estate, cannot hold against the crown claim- 
ing by escheat. Walker v. Denne, 2 Ves. 170. 

VIII. £Db{igation0 of tge lorO in 

- Whether bound by deeds previously executed. 

For the purpose of binding the lord in escheat, deeds have been held good 
against him, that would have been void in other respects. Burgess v. Wheate, 
1 Eden, 209. 

IX. 3|n wlation to tgt tenant. 

Of the regard had to his right of seisin. 

The law of escheat had no regard to the tenant’s right to the land, but 
only to his right of seisin. Burgess v. Wheate, 1 Eden, 243. 

X. 3In itlatton to tftt ototoOerp of tot^tat?. 

Premium thereon. 

The ordinary rule for the crown to give a lease to the party discovering 
an escheat 7 Ves. 71. 


ESTATE. 


I. 3n itlation to qualitp^ 

1. The question defined, whether an estate is real or personal. 

2. With reference to real property — fee simple or entire iii- 

^ terest. 

3. With reference to real property — freehold or leasehold. 

4. With reference to real property — properties of and incidents 

to estates pom* auter vie. 

5. With reference to chattel interests — properties of and in- 

cidents to. 

6. With reference to personal property — absolute or entire 

interest. 

7. With reference to personal property — investment of. 

11. JXi 
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II. 3I« wlation to ttrie* 

1. Possession. 

2. Occupancy. 

S. Equitable. 

4. Descent — what a sufficient seisin. 

5. Of the rule possessio Jratris, 

6 . Of the preference between two equal titles in the same person. 

HI. Ill relation to tge limitation of ratated^ 

1. Construction — of implication in case of express limitations. 

2. Construction — whetlier a limitation operates in tail or for 

life. 

3. Construction — of the rule in Shelly’s case. 

4. Construction — what are words of limitationi what of pur- 

chase. 

5. Construction — whether a limitation operates by way of re- 

mainder or in use. 

6. Construction — whether a limitation operates absolutely or 

conditionally. 

7. Validity or invalidity of limitations, as being or not being too 

remote. 

8. Of accelerating limitations, the antecedent limitations bling 

void. 

IV. 3|n rrlarioii to tfic totttitpaiite of c0totf0; toifft tftt Irgal 
ton0tq[Utiicr0. 

1. Possession when essential to. 

2. Effect of joining in a conveyance, upon the party’s rights. 

S. Effect of a mistaken recital. 

4. Of livery. 

5. Possession, whetlier essential to a release. 

6. Lease and release, proof of. 

7. Covenant to stand seised. 

8. Fine — operation, as a bar, of fine and non-claim. 

9. Fine — operation of, whether prevented by bill in equity. 

10. Fine — pendmte lite^ its effect. 

1 1 . Fine — impeachable for fraud. 

12. Fine — levied upon a fraudulent possession ; its effect. 

13. Fine — what subjects or parcels are included in. 

14. Fine — its effect to pass future interests. 

1 5. Fine — levied by one not having the freehold ; its effect. 

16. Fine — levied by elegit creditor ; its effect. 

1 7. Fine — when it operates as a discontinuance. 

1 8. Fine — levied by tenant in tail with reversion in fee ; its 

effect. 

1 9. Fine — levied by one of two parceners seised in tail, with re- 

mainder in fee aliunde. 

20. Fine — its effect upon equities and equitable rights. 

21. Fine — whether a bar to equitable remainders. 

Fine — whether a bar to a bill for relief. 

23. Ymt^-^surconcessit^ commencement of its operation. 

24. Fine 
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24f. Fine •— practice relative to the levying of. 

25. Recovery — possession whether essential to. 

26. Recovery — suffered by tenant in tail with reversion in fee ; 

its effect. 

V. 3|ti rrlanon to imittett 

On a purchase. 

VI. 3|n telatton to mevget, 

1 . In tlie cases of tenant in tail, infant, and adult. 

2. Of the merger of equitable interest in legal. 

3. Whether equity will modify the legal doctrine of merger. 

VII. 3|it relation to tjje conhergion of propertp in general. 

1 . As between the real and personal representative. 

2. In the case of a special direction for a purpose which fails. 

3. Under an agreement. 

4. Under the efect of a contract by relation. 

5. Of an infant’s property. 

VIII. 3n relation to tfie tonherjsion of real propettp to 

pere^onal. 

1 . The time of conversion ascertained. 

2. Conversion for a special purpose ; its effect. 

3. In the case of a sale directed. 

4. In the case of a sale directed for a special purpose. 

5. In the case of a sale directed for a special purpose, which 

fails. 

6. In tlie case of a contract to sell. 

7 . In the case of a contract to sell a reversion. 

8. By construction of a settlement. 

9. By construction of a will. 

10. By construction of a will and deed of trust. 

11. In relation to the ceremonial of a devise. 

12. In favour of the next of kin, in the case of a lapsed legacy. 

13. By sale of land charged with a jointure. 

14. In the case of timber wrongfully felled. 

15. In the case of timber, belonging to an infant, felled. 

16. From the incompetency of an infant to elect. 

17. By a paitnership contract. 

IX. 3in relntiDtt to tfft coiibergioii at pmaml propmp to 

vtaU 

1 . As between the real and personal representatives. 

2. In the case of money to be laid out in land. 

3. In the case of money to be laid out in land, but lent on 

mortgage instead. 

4. In the case of money under marriage articles, to be invested 

in securities. 

5. Purchase money of contract that went off. 

6. Damages for not conveying or settling estate. 

7 . In the case of an infant purchaser. 

8. In the case of uses to convert personalty into land, being- 

united with the fund in the same person. 

9. By 
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9. By constructiop of a settlement. 

10. By construction of a will. 

X. 3in relation to tgt rromrotion of tgt real t0tate tgr 
ptr0onal« 

1 . General rule. 

2. Of the parties for whom the right is available. 

3. In the case of debts not contracted by the party. 

4. In the case of a bond by the devisee for the devisor’s debt. 

5. In the case of a purchase subject to a mortgage. 

6. In the case of the purchase of an equity of redemption. 

7. In the case of mortgage debts. 

8. By rent and profits of estate descended. 

9. Vide in tit. Will. 

XL In relation to tge rroneration of tge personal estate bp 
tfie real* 

1 . In the case of simple contract debts. 

2. In the case of debts charged upon an estate, being paid out 

of the estate of the first taker. 

3. Vide in tit. Will. 

XII. CBjrDneranoit tn mtsiccllamouis 

1. Exoneration of the general estate by a particular fund upon 

which an annuity was charged. 

2. Exoneration^of a fund which a party bound to elect had 

already charged. 


1. 3iu telarion to qualitpt 

1. The question defined, whetlier an estate is real or personal. 

On a question, on the disposition by will of some new-river shares, it was 
agreed, that new-river shares were real property and descendible to the heir. 
Lord Sandy s v. Sibthorpe, Dick. 545. 

2. With reference to real property — fee simple or entire interest. 

1. Limitation to a man for life and then to his heirs at law, is a fee simple. 
13 Ves. 415. 

2. A term being settled upon the husband for life, remainder to the wife, 
her executors, administrators, Ac. for the residue of the term, for her joint- 
ure, and for the better settling the term on her for life, for her jointure, a 
covenant to renew and insert her name. The addition of these words will 
not reduce it to an estate for life. Clarke v. Hack well, 1 B. C. C. 304. 

3. With reference to real property — freehold or leasehold. 

A fine was levied of certain premises by a man and his wife to the use of 
B., his executors, &c. for 999 years, and at the same time the lessor cove- 
nanted that if B., his heirs or assigns, should by deed express his will and 
mind to have the freehold and inheritance of the said premises, then such 
fine should enure to such persons and for such estates as by such deed 
should be expressed. This lease is a mere chattel, and will pass a gene- 
ral residuary bequest of personal estate. Williams v. Bishop of Landaff, 
1 Cox, m. 


4. With 
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4 . With reference to real property — properties of and incidents to 

estates pier aider vie. 

1. An interest in an estate pur aider that would be an estate tail, if 
applied to freehold lands of inheritance, may be disposed of by deed. 

6 Ves. 158. 

2. The interest in an estate pur auter vie to a man, his executors, admi- 
nistrators, and assigns, beyond the debts, belongs to those who are entitled 
to the personal estate. The executor was therefore held a trustee for the 
residuary legatees. Ripley v. Waterworth, 7 Ves. 4*25. 

S. Tenant auter vie made a lease for years, and died during that lease, 
living the cestui que vie. The lessee for years would take the estate itself. 

7 Ves. 128. 

5. With reference to cliattel interests — properties of and incidents to. 
Persons in possession of a chattel interest, are disabled by the imbecility 

of their estate from meddling with the right ; and no writ which deals with 
the right can be lirought against them. Their possession is the posses- 
sion of the person having the freehold. Saunders v. Lord Anncsiey, 2 Sch. 

& Lef. 97. 

6 . With reference to personal property — absolute or in tire interest. 

1. A limitation of personal property after a disposition that would raise 
an intail express or implied in real estate, is void ; and tlic person who would 
be tenant in tail, takes the absolute interest. Chandless v. Price, 3 Ves. 99. 

2. A limitation, which would create an estate tail as to freehold property, 
would give the absolute interest as to personal estate. 6 Ves. 159. 

3. Whatever w’ould, directly or constructively, constitute an estate tail 
in land, will pass an absolute interest in personal property. Britton v. 
Twining, 3 Mer. 183. 

7 . With reference to personal property — investment of. 

1. General rule, that where personal property is bequeathed for life with 
remainders over, and not specifically, it is to be converted into the three per 
cents. ^ subject in the case of a real security to an inquiry, whether it will be 
for the benefit of all parties ; and the tenant for life is entitled only upon 
that principle. Howe v. Earl of Dartmouth, 7 Ves. 137. 

2. The general rule for the conversion of personal property, bequeathed 
for life, with remainders over into the three per cents. : held not to attach 
upon property of a testator, who died in India, under his will, made there, 
invested by his executor in the company’s securities there : but on tlie ar- 
rival of the parties in this country a decree was made, that it should be 
remitted, and invested accordingly. Holland v, Hughes, IG Ves. 111. 

II. 3u relation to ritle» 

1. Possession. 

Distinction between land and a personal chattel : the latter held by pos- 
session, tlic former by title; of which possession is not even prima facie 
evidence. 13 Ves. 119. 

2. Occupancy. 

Requisites to occupancy : a vacant possession, and a filling up of it by 
some person, who meant to occupy. 7 Ves. 44*2. 

3. Equitable. 

An equitable title may be barred by length of time, but cannot be shifted 
or transferred. Cholmondeley v. Clinton, 2 Mer. 360. 

4 . Descent — what a sufficient seisin. * 

The entry of a widow as guardian to a son, does not prevent his having 
VoL. yill. Nn such 
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4B.C.C.521. 

5. Of the rule jwssi\^sio frairh. 

A question upon the rule, “ poxsessio ^fratris,"' Szc. depending upon the 
implication of an estate for life. Wlieldale v. Partridge, 5 Ves. t588. 

6. Of the preference between two equal titles in the same person. 

Where the possession of an estate can be referred to a good and valid 
title, equity will not refer it to a title obtained by fraud. Therefore a fine 
by a person obtaining possession by fraud, and afterwards procuring assign- 
ments of elegits affecting the estate, cannot by non-claim operate as a bar ; 
the possession of the conusor being referred to the elegit, and not to the 
title by fraud. Conry v. Caulfield, 2 B. & B. 255. 

III. 3fn relation to tge limitation of mstatejl. 

1 . Construction — of implication in case of express limitations. 

As to extending or reducing an express limitation in a deed by implica- 
tion, qu(jere, 18 Ves. jun. 422. 

2. Construction — whether a limitation o])erates in tail or for life. 

Under a limitation by deed to the father for life, remainder to his issue 
male, remainder to the father in fee, the sons took by purchase as joint 
tenants for life only ; the word issue” in a deed being a word of purchase. 
4 Ves. 794. 

3. Construction — of the rule in Shelly’s case. 

Vide 12 Ves.' 89. 

4. Construction — what are words of limitation, what of purchase. 

** Heir,” or “ heir male of the body” in the singular number, w ords of 
limitation, not of purchase ; unless words of limitation superadded, or the 
context shows, that those words are not used in their technical sense ; as the 
word “ issue” or “ without impeachment of waste a limitation to truste(‘s 
to preserve contingent remainders : or a direction so to frame the limit- 
ation, that the first taker shall not have the power of barring the entail. 
2 Ves. & Beam. 371. 

5. Construction — whether a limitation operates by way of remainder 

or in use. 

It is a certain rule of law, that if such a construction can be put upon a 
limitation as that it may take effect by w^uy of remainder, it shall never take 
place as a springing use or executory devise. Hence a limitation in a settle- 
ment “ to trustees to the use of A. the settler for life, remainder to B. his 
intended wife, for life, (except as thereafter excepted,) remainder to the heirs 
of the body of A. begotten on B., remainder to A. and his heirs, with a pro- 
viso, that if A. should die, and leave such issue as aforesaid, without making 
any provision for such child or children in his lifetime, the said trustees 
should stand seised of one moiety, from and after the decease of A. to the 
use of such child” — is a contingent remainder, not a springing use, and 
therefore barred by a fine levied by A. and B. Carwardine v. Carwardine, 
1 Eden, 27. ; Fearne s Ex. Dev. 388. 

6. Construction — whether a limitation operates absolutely or condi- 

tionally. 

1. Limitation over after a limitation which never took effect, established ; 
not operatiijj5 as a condition precedent. Meadows v. Parry, 1 Ves. & Beam. 
124. 

2. Bequest of SOOZ. to A., to be paid to him, his executors, &c. within 
twelve months after the death of B., “ in case B. shall happen to survive my 

wife/” 
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wife.’' The latter words construed with reference only to the time of p^- 
tuent, and not to make void the leji^acy, B... having died in the lifetime of tes- 
tator’s wife. Massey v. Hudson, 2 Mcr. 130. 

7. Validity or invalidity of limitations, as being or not being too 

remote. 

1. Testator devises leasehold premises to his executor, after payment of cer- 
tain sums to pay the rents to A. for life, and then that his natural daughter 
should have the same for her life; and in case she should die leaving no 
lawful issue, he bequeathed the premises to his executors, to be sold for the 
purposes of the will. Held, the devise over to the executors not too remote, 
Taylor v. Clarke, 2 Eden, 207. 

2. Limitation of a term or the trust -of a term for twenty lives in being 
successively, is good. 4 Ves. 332. 

3. Property may be so limited as to make it unalienable during any num- 
ber of lives, not exceeding that, to which testimony can be applied, to de- 
termine, when the survivor dro|)s. 1 1 Ves. 146. 

4. An unborn cliild of a person in esse may be made tenant for life, if 
beyond tliat the absolute interest is disposed of. lloutledgc v. Dorril, 
2 Ves. 357. 

5. Limitation to a child cn ventre, 16 Ves, 296. 

6. Whctlier a limitation in a will was a perpetuity. Tothil v. Fitt, Dick. 
431. 

7. Limitation of personal property, if A. should die without issue male, B. 
(if living), if not, C. and D. in succession of age, to enjoy, &c. ; not too 
remote. Southey v. Lord Somerville, 13 Ves. 486. 

8. Appointment by will of a sum of money to several persons upon the 
death of testatrix’s son without issue, or witliout making any disposition by 
will or deed; held to he too icmotc and void. Grey v. Montagu, 2 Eden, 
205.; 3 Toml. 315. 

9. A limitation by will of personal estate after tlie death of N. S. without 
lawful issue, is too remote and void. Jelfery v. Sprigge, 1 Cox, 62. 

10. Gift of the interest of a sum of money to A. for life, at his death, to 
devolve to the heirs of his body, is too remote. Robinson v. Fitzherbert, 
2B. C. C. 127. 

IJ. Trust by deed, creating estates tail, after any contract for alienation 
to raise a sum of money for the persons next in the course of limitation, 
declared void, as tending to a perpetuity, and inconsistent with the riglits of 
the tenant in tail. Mainwaring v. Baxter, 5 Ves. 458. 

12. Limitation of personal property upon an indefinite failure of issue void, 
as too remote. 13 Ves. 483. 

13. Limitation of personal property after an indefinite failure of issue void, 
as too remote ; otherwise, if confined to the time of the death. Courts en- 
deavour to support such limitation ; taking advantage of any expression to 
construe the event never having had issue, or to confine it to the death. 
Ibid. 484. 

14. By the law of Scotland, land may be made unalienable for ever under 
certain regulations. 4 Ves. 339. 

S. Of accelerating limitations, the antecedent limitations being void. 

The first use being void, queere whether the subsequent uses are made 
void, or their coming into possession is accelerated. Robinson v. Hardcastle, 
2B. C.C. 22. 

IV. 3ln relation to tfic conUepante of eotatco j toitfi tfie legal 

fonisegiienteo. 

1. Possession, when essential to. 

A person out of possession, cannot convey any thing to a stranger ; lie can 

N n 2 only 
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only give a release to one in possession.* Underwood v. Lord Courtown, 
2 Sch. & Lef. 65 . ; Saunders v. Lord Annesley, Id. 105. 

2. Effect of joining in a conveyance, upon the party’s rights. 

Where a man is called iipon<to join in a conveyance for the purpose of 
obviating a specified objection to title, he will not be bound by it, as to any 
interest of which he has not been apprised. But if he consents to join in 
the conveyance, upon being told generally that there are objections to the 
title, he must be taken to Imve enquired into the nature of those objections, 
and cannot afterwards raise a question as to the extent of his information, 
^raybrook v. Inskip, 2 Mer. 356. 

3. Effect of a mistaken recital. 

ft " . 

Recital of a charge for the benefit of one who is a party to the deed, 
omitting' to recite an estate for life in remainder of the same party, shall not 
hurt her title. Finch v. Finch, 4 B. C. C. 38. 

4. Of livery. 

1. Feoffment by deed to a relation and his heirs, but no livery of seisin: 
it shall be construed a covenant to stand seised. 2 Ves. 226. 

2. Vide 3 Mer. 416. 

5. Possession, whether essential to a release. 

Vide 2 Sch. & Lef. 65. 105. 

6. Lease and release, proof of. 

Remmnder under an old settlement barred by a fine and non-claim : the 
fine also working a discontinuance. The defendants producing the lease for 
a year and a copy of the release, the original not being forthcoming, the bill 
was retained, with liberty to bring an ejectment; and in default, the bill to 
be dismissed with costs. Snell v. Silcock, 5 Ves. 469. 

7- Covenant to stand seised. 

Vide 2 Ves. 226. 

8. Fine — operative as a bar of fine and non-claim. 

Vide 5 Ves. 469. 

9. Fine — operation of, whether prevented by bill in equity. 

A bill in equity not sufficient to prevent the operation of a fine at law. 
5 Ves. 238. 

10. Fine — leyied pendente lite ; its effect. 

Fine levied pendente lite not to be set up at the trial of an ejectment. 
Lutwich v. Southin, Dick. 286. 

11. Fine, impeachable for fraud, 

A fine may at law be impeached for fraud, and in matters of fraud equity 
has concurrent jurisdiction. Conry v. Caulfield, 2 B. & B. 272. 

12. Fine — levied upon a fraudulent possession; its effect. 

A fine levied upon a possession acquired by the fraud of a tenant, but 
acquiesced in by the landlord, witli notice of the fraud, will operate as a 
bar. Conry v. Caulfield, Ibid. 273. 

13. Fine — what subjects or parcels are included in. 

1. Fines are levied by all descriptions of names, to take in every thing : 
and no objection that any thing described was not really included. 1 Ves. 
138. 

2. Court will not intend that there are advowsons, merely because men- 
tioned in the fine. Butler v. Every, Ibid. 136. 


14. Fine 
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14. Fine — its effect to pass future interests* 

Effect of a fine, operating as an estoppel, to pass any future interest. 
14 Ves. 240. 

15. Fine — levied by one not having the freehold ; its effect. 

Fine levied by a party not having the freehold, has no effect : it may be 
avoided by the plea quod partes fnis nil hahuerunt^' Saunders v. Lord 
Annesley, 2 Sch. & Lefi 99. 

16. Fine — levied by elegit creditor; its effect. 

A fine levied by an elegit creditor can avail nothing ; possession not being 
adverse to the title of the debtor. Conry v. Caulfield, 2 B. & B.272.. 

17. Fine — when it operates as a discontinuance. . 

Vide 5 Ves. 469. 

18. Fine — levied by tenant in tail with reversion in fee, its effect. 

Tenant in tail with reversion in fee levying a fine, lets in the reversion ; 
but suffering a recovery bars it and all incumbrances, and gains a new fee. 
8 Ves. 675. 

19. Fine — levied by one of two parceners seised in tail, witli re- 
mainder in fee aliunde. 

Two sisters, having estates tail descend from the mother, and the remainder 
in fee by descent from the brother, one levies a fine: a case was sent to the 
master of the rolls to the common pleas, upon the question, whether she 
acquired a fee-simple in any, and what parts of the estate. Church v. Ed* 
wards. 2 B.C.C. 180. 

20. Fine — its effect upon equities and equitable rights. 

1 . A person coming to a title which is bound by an equitable right, cannot, 
by levying a fine, discharge his estate from the consequences of that right. 
1 Sch. & Lcf. 380. 

2. Where a fine is levied upon a possession gained in such away, that the 
title on which the equity attaches is not altered ; or where the possession is 
gained on a confidence, and it is attempted to make title contrary to that 
confidence, a fine and non-claim will make no bar. 1 Sch. & Lef. 381. 

21 . Fine — whether a bar to equitable remainders. 

Fine will bar equitable, as well as legal remainders, but the estates must be 
completely legal or completely equitable; therefore where there was an 
equitable estate for life, with a legal estate tail, the recovery did not operate. 
Botelerv. Allington, 1 B. C. C. 72. ; Shepland v. Smith, 1 B.C.C. 75.; vide 
Salvin v. Thornton, 1 B. C. C. 75. n. 

22. Fine — whether a bar to a bill for relief. 

Fine shall not be set up as a bar, where a bill has been filed for relief. 
Pincke v. Thornycroft, 1 B. C. C. 289. 

23. Fine — stir concessit^ commencement of its operation. 

A fine sur concessit begins to operate as a bar only from the execution. 
Sembl. 1 Sch. & Lef. 228. 

24. Fine — practice relative to the levying of. 

A dedimus is sued to take the acknowledgment of a husband and wife who 
were resident in Jamaica. Owing to accidental circumstances the dedimus 
was not returned until a year after the teste ; and on this account the cursitor 
refused to receive it, as being contrary to the practice of their office. But 
the court directed the cursitor to receive it. Townend v. Lowe, 1 Cox* 410. 

25. Re* 
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• 25. Recovery — possession whether essential to. 

A recovery suffered by a person not in possession, has no operation. 
Wynne v. Cookes, 1 B. C. C. 515. . 

26. Recovery — suffered by tenant in tail with reversion in fee ; its 

effect. 

VideS Ves.675. 

V. 3!tt vtlatmi to vtmitm. 

On a purchase. 

If a person having a mere right, obtain possession, by contract with him 
who has it, he cannot be remitted to his mere right ; but must hold the pos- 
session according as he has received it ; because it was his folly to take pos- 
session in that manner, without recovering it by lawful means. 2 Sch. & 
Lef. 103. 

VI. In rdfltton to mergrr. 

1. In the cases of tenant in tail, infant, and adult. 

The case of merger with reference to tenants in tail, infant, and adult. 
11 Ves. 277. 

2. Of the merger of equitable interests in legal. 

1. Where legal and equitable estates meet in the same person, the equi- 
table merge in the legal. Wade v. Paget, 1 Cox, 74. ; 1 13. C. C. 363. 

2. Where the equitable and legal estates etpial and co-extensive unite in 
the same person, the former merges ; therefore, where the former descends 
ex parte patern^f the latter cx parte 7nater7ia^ upon their union the paternal 
heir has no equity. Selby v, Alston, 3 Ves, 339. 

3. To create a merger of the equitable in the legal estate by their union, 
the interest in each must be the same ; an ecjuitable recovery therefore 
barred an equitable remainder in tail, in the person who had the whole 
legal fee. Brydges v. Brydges, 3 Ves. 125. 

4. Where a term would merge by its union with the inheritance in the 
person, if he has in the one tlic legal, in the other the equitable, estate, the 
term will attend the inheritance. Therefore, where tenant for years subse- 
quently to his will contracted to purchase the inheritance, and died belbrc 
conveyance, the residuary legatees have no claim under the term against the 
heir. Capcl v. Girdler, 9 Ves. 509. 

3. Whether eejuity will modify the legal tloctrine of merger. 

At law and in equity, where there is a contusion of rights, there is an 
immediate merger ; that is prevented in equity by the intention either ex- 
press or implied ; as in the case of an infant entitled to an estate, and also 
to a charge upon it ; the rights remain distinct, because more beneficial. 
2 Ves. 264. 

^ VII. |n relation to tge tontjerssion of propertp in general. 

1. As between the real and personal representative. 

1. No equity between the heir or devisee and personal representative to 
convert property from -the state, in which it is found at the death, 5 Ves. 303. 

2. To convert real or personal property, as between real or personal re- 
presentatives, from the state, in which it is found at the death, the charac- 
ter of land or money must by the trust, covenant, &c, be imperatively and 
definitively affixed to it; otherwise, if tliere was an option, there is no 
equity. Tlui bill by the lieir claiming the personal property, as real estate, 
was dismissed without costs. Wheldale v. Partridge, 5 Ves. 388. 


3. As 
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3. As between real and personal representatives their rights are purely 
legal. Chance decides between them ; and neither has any equity to con- 
vert the property. The intent of the testator is a consideration for devisees 
2 Ves. 170. 

2. In the case of a special direction for a purpose which fails. 

General principle, that where a person, dealing upon his own property 
only, has directed a conversion for a particular purpose, or out and out, but 
the produce to be applied to a particular purpose, when the purpose fails* 
the intention fails ; and this court regards him as not having directed the 
conversion. 7 Ves. 435. 

3. Under an agreement. 

What is agreed to be done considered as done ; as money under contract 
to be laid out in land, &c. 13 Ves. 472. 

4. Under the effect of a contract by relation. 

Property held converted under the effect of a contract by relation, though 
the actual conversion depended on a contingency, not in the option of the 
owner, and did not take place during his life. 7 Ves. 436. 

5. Of an infant’s property. 

Conversion of the property of an infant for his benefit guarded so as not 
to cltange the nature of it as between the representatives^ 11 Ves. 278. 

VIII. 3|n relation to tgc toniitr^ion of rral proptrtp to pcr= 

0onal. 

1. The time of conversion ascertained. 

General residuary bequest, including a leasehold farm, with the stock, to 
be converted into money as soon as conveniently may be, upon trust to pay 
tJie interest, &c. for life, and as to the capital for the children. The stock 
being considerably increased between the death in April and the sale at 
Michaelmas, it was decreed, that the conversion was in a reasonable time, 
and the party entitled for life should have interest from the conversion ; and 
as to premises, that from a defect of title could not be sold, that, being for 
the interest of all, that they should not be sold, a value should be set upon 
them, to carry interest at 4/. per cent, from the death. Gibson v. Bott,^ 
7 Ves. 89. 

2. Conversion for a special purpose ; its effect. 

Real estate, to be converted into personal for special purposes, not per- 
sonal prof)erty to all intents ; so as to let in creditors by simple contract. 
Gibbs v. Ougier, 12 Ves. 413. 

3. In the case of a sale directed. 

. 1. Where a real estate is ordered to-be sold, and is blended with personal 
property, it becomes personalty, and shall go accordingly. Fletcher v. 
Ashburner, 1 B.C.C. 497. « 

2v But where they are to be blended only for particular purposes, (as to 
pay certain legacies, which lapse by the death of the legatees in the life of the 
testator,) then so much as is real shall result to the heir, and so much 
as is personal t6 the personal representative. Ackroyd v. Smithson 
1 B.C.C. 502. 

3. Land, under a devise in trust to be sold, not considered as real 
estate. The trust not being executed, but no act done, showing an inten- 
tion to alter the character impressed by the uses of the will. An objection 
to the title of the heir u£)oa that point prevailed. Kirkman v. Milop, 
13 Ves. 338. 
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4. In the case of a sale directed for a special purpose. 

1. Devise of real estate in trust to sell; if a conversion to personal pro- 
perty, not absolutely, but for partial purposes, as the payment of debts, a 
resulting trust as to the surplus for the heir ; but as personal property. 
Wright V. Wright, 16 Ves. 188. 

2. Conversion directed by will, of real estate into personal, not to all in- 
tents,* but for the purpose only of answering legacies and annuities; subject 
to that as to the real estate, a resulting trust for the heir ; which cannot be 
affected by an unattested codicil, bequeathing a lapsed share of the residue. 
Hooper v. Goodwin, 18 Ves. jun. 156. 

5. In the case of a sale directed for a special purpose, which fails. 

Clear rule in equity, that, where real estate is directed to be converted 
into personal for a purpose which fails either wholly or partially, to that 
extent the money is considered real estate. 1 Ves. & Beam. 174. 

6. In the case of a contract to sell. 

A contract to sell will not in all cases convert the real into personalty ; and 
it shall not be so to defeat the party^s intention. Foley v. Percival, 
4B.C.C. 419. 

^ 7. In the case of a contract to sell a reversion. 

A. makes a lease to B. for seven years, and on the lease is endorsed an 
agreement, that if B. shall, within a limited time, be minded to purchase the 
inheritance of the premises for 3000/., A. would convey them to him for 
that sum. B. assigns to C. the lease and the benefit of this agreement. A. 
dies, and by his will gives all his real estate (generally) to D., and all his per- 
sonal estate to E. and I), equally. Within the limited time, but after the 
death of A., C. claims the benefit of the agreement from D., who accord- 
ingly conveys the premises to C. for SOOO/. This sum of 3000/. when paid, 
is part of the personal estate of A., and E. is entitled to one moiety of it as 
such. Lawes v. Bennett, 1 Cox, 167. 

8. By construction of a settlement. 

By articles previous to the marriage of F. N. and E. S., the wife grants 
to trustees, &c. an undivided sixth part of certain estates for eighty years, 
if S. N. should so long live, and then upon trust (so soon as convenient after 
the death of S. N., and after settlement made by tiie husband of an estate 
called the F. estate, and of a rent charge of 260/. to which he was entitled 
in reversion, expectant on the death of 8. N.) absolutely to sell and dis- 
pose of the same, and apply the money arising from tlie sale thereof, and of 
the other premises after mentioned, upon the trusts after mentioned. By 
the same articles the husband covenants, within ten years, to convey the F. 
estate to the same trustees, upon the like trusts as \vere declared as to the 
said undivided sixth ; and likewise covenants within six months after the 
death of S. N. to settle upon them the said rent charge upon the trusts 
therein mentioned. The trusts of the monies to arise by sale of all the 
•premises directed to be sold, are then declared, to the husband for life, 
then to the issue of the marriage, and in default of issue, as the husband 
should appoint. The husband dies in the lifetime of S. N. without issue, 
having by his will, after confirming the marriage articles, given to his wife 
all his real and personal estate, to which he became entitled by his marriage, 
and which should remain undisposed of at his death, and the residue of his 
personal estate, and appointed her his executrix, and having devised all 
other his real estate to his wife for life, with remainder to the defendant. 
S. N. afterwards dies ; no sale takes place, and no settlement is made of 
the F. estate, Sccording to the articles. The widow enters into possession 
of that estate, according to the articles. The widow enters into possession 
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of that estate, conceiving herself to be only entitled as tenant for life under 
the will of her husband; and upon her death, the defendant enters as 
entitled^in remainder under the same will. Upon a bill filed by the executor 
of the widow, to whom she had devised all the residue of her estate real 
and personal, claiming to have the F. estate sold under the covenant in the 
marriage articles, and the produce paid to him as part of the personal estate 
of the widow, it was decreed accordingly ; the court being of opinion, that 
the covenant to convey being absolute and unqualified, the estate must be 
considered as having been converted into personalty by the marriage 
articles; that the testator could not be held to have elected to take it 
otherwise, the period of sale not being arrived when she died ; that the will 
afforded no evidence of an intention to pass it as real estate ; and lastly, that 
the widow could not, by any conduct, tending to show in what light she 
considered it at all to affect the question. Stead v. Newdigate, 2 Mer* 521. 

9. By construction of a will. 

Direction by will to sell real estates, and after the sale to pay certain 
legacies, held upon the will not a conversion out and out, so that the sur- 
plus produce would pass by an unattested codicil. To produce that effect, 
an intention must be collected from the will duly attested to pass that 
surplus under terms prima facie descriptive of personal property only, but 
upon the whole will intended to pass such surplus. Sheddon v. Goodrich, 
7 Ves. 481. 

10. By construction of a will and deed of trust. 

Copyhold conveyed on trust to sell ; the money to be deemed part of his 
personal estate, and in trust for such uses as he should by deed or will 
appoint; and in default for his right heir. A will, executed on the same 
day, but not referring to the deed, directing a sale of particular property, 
and disposing of the personal estate in general terms, held not applicable to 
the estate, conveyed by the deed ; which went to the heir ; no use being 
by the subsequent instrument declared; if the estate was converted. 
Lowes v. Hackward, 18 Ves. jun. 168. 

11. In relatipn to the ceremonial pf a devise. 

Real estate cannot be converted into personal by will, so as to enable the 
testator to make a direct disposition of it by an unattested codicil. 18 Ves. 
jun. 166. 

1 2. In favour of the next of kin, in the case of a lapsed legacy. 

Conversion of real estate into personal complete for all the purposes of the 
w ill, not for the next of kin, in case of lapse. 18 Ves. jun. 165. 

13. By sale of land charged with a jointure. 

Stock, produced by a sale of reaf estate under the London dock act, 
(39 & 40 Geo. 3. c. 47.) subject to jointure, considered as real estate: the 
original character not having been displaced by a complete conversion. 
Shard v. Shard, 14 Ves. 348. 

14. In the case of timber wrongfully felled. 

Representatives — if a bailiff cuts timber without authority, and before it 
is sold the party dies, it is personal assets, and the heir has no action against 
the personal representative ; nor is there any equity between them on the 
subject. 2 Ves. 74. 

15. In the case of timber, belonging to an infant, felled. 

1. Timber improperly cut down during infancy, and infant dying, shall 
go as real estate. Tullet v. Tullet, Dick. 322. 

2. Where timber was cut down from off a lunatick’s estate, because in a 

perishing 



S54 ESTATE. [Chancir* 

perishing state, and for the benefit of the rest, under a reference and order 
of the court : Lord Thurlow seemed to think upon a question between the 
heir and personal representative, that under such circumstances, the money 
raised was personalty; but recommended a bill to have a solemn judgment. 
In re Bromfield, 1 Dick. 762. 

16. From the incompetency of an infant to elect. 

Beal estate converted into personal out and out, under a trust to sell for 
the payment of debts, and to pay the residue to the grantor, his executors, 
&c.; and falling thus, impressed with Uie character of money to one who died 
an infant, incompetent therefore to elect to have it re-converted, passed to 
his administratrix. Van v. Barnett, 19 Ves. 102. 

17. By a partnership contract. 

1. Estate real may be converted by a co-partnership agreement into per- 
sonalty, but must be so expressly to have the effect. Thornton v. Dixon, 
3B.C.C. 199. 

2. Upon the construction of a deed for the purpose of a partnership, real 
estate held to be converted out and out into personal. Bipley v. Water- 
worth, 7 Ves. 425. 

\ 

IX. Hn tclattou to tge contet^ton of {itt^onat {iropmp to 

real. 

1 . As between the real and personal representatives. 

1. Money being once clearly impressed with real uses, and one of those 
uses being for the benefit of the heir, the impression will remain for his 
benefit ; and, to put an end to it, in a question between the heir and executor, 
either the money must come to the possession of the person, from whom 
they claim in those characters, or, he must, if it is in the hands of a third 
person, do some act, denoting a change of intention. 7 Ves. 235. 

2. To entitle the heir to the performance of an agreement for a purchase 
out of the personal estate, the agreement must have been binding upon the 
parties contracting, so that the property was converted in equity before 
the death. Buckmaster v. Harrop, 7 Ves. 341. Affirmed on rehearing. 
13 Ves. 456. 

3. Liability of real and personal representatives in respect of a contract 
regulated by that of the party at his death. If he could not be compelled to 
take the estate, the heir cannot insist on having it, and that the personal 
estate shall pay for it. 10 Ves. 607. 

4. When a contract for the purchase of an estate is not complete in the life- 
time. of the ancestor, the terms of it not being ascertained, the heir is not 
entitled to have the personal estate applied in payment of the purchase money. 
Savage v. Carroll, 1 Ball & Beatty, 265. — When the terms of such contract 
are not sufficiently made out in proof, a reference or issue will not be granted 
to ascertain them. Ibid. 

. 5. To entitle an heir to an application of the personal estate, in completing 
a contract for a purchase of lands by his ancestors, it must be such, as he 
could have been compelled to perform. 1 Ball & Beatty, 281. 

2. In the case of money to be laid out in land. 

1. Money on mortgage ordered to be laid out in land, shall be considered 
as land. Leslie v. Duke of Devonshire, 2 B. C. C. 189. 

2. Personal estate devised by will to be laid out in the purchase of lands, 
to be considered as land until laid out. Carr v. Ellison, Dick. 796. 

3. Money being ordered to be laid out in land, an infant cannot elect to take 
it as money, or devise or bequeath it either as land or money. Carr v. 
Ellison, 2 B. C. C. 56. 


4. The 
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4. The rulcy that money to be laid out in land shall be considered as land, 
holds only where the quality of land is imperatively fixed on the money. 

2 Ves. 184. 

5. Stock, taken by the heir as real estate under a trust, to lay it out in 
land, not executed, considered as personal estate in him, under circum- 
stances, shewing his conception and intention to treat and dispose of it as 
person^ property. Triquet v. Thornton, 13 Ves. 345. 

6. By marriage settlement 500/. was assigned to trustees in trust to lay the 
same out in land, with the consent of the wife, and to pay the rents to the 
wife for her life, for her separate use, remainder to the husband for life, and 
after the death of the survivor in trust to convey the same to such persons 
and for such estates as the wife should by deed or will appoint ; and in de- 
fault of appointment in trust for the right heirs of the wife for ever : proviso, 
that until such purchase should be made, the trustees should invest the 
money in the public funds, with the consent of the wife, and pay the divi- 
dends to the v/ife for life, for her separate use, and after her death to such 
persons as the rents of the lands to be purchased would go to, according to 
the limitations aforesaid, and to pay or transfer the principal sum of 500/. 
or the stock in which the same should be invested, to such personas, accord- 
ing to the limitations aforesaid, would be entitled to the inheritance of such 
lauds. This 500/. was never paid to the trustees, but remained in the hands 
of the husband at the death of the wife. She having made no appointment, 
this 500/. vested in her heir at law (subject to the life-interest of the husband) ; 
but the heir took it as money, and therefore at her death this interest passed 
to his personal representatives. Russel v. Smythies, 1 Cox, 215. 

3. Ill the case of money to be laid out in land, but lent on mortgage 

instead. 

Personal to be laid out in land, but lent on mortgage instead, considered as 
land, having been always out in trustees, and the uses never united with the 
possession ; and passed by such general words in a will as would pass land. 
Jlashley v. Masters, 1 Ves. 201. 

4. In the case of money under marriage articles, to be invested in 

securities. 

Personal under marriage articles to be invested in land or government, or 
other securities : the court finding it in its original state considers it as per- 
sonal ; but part having been laid out in land, which was settled, and after- 
wards sold, and the produce invested in stock, till a proper purchase of land 
could be found to be settled to the same uses, that was considered as land. 
Bristow V. Warde, 2 Ves. 336. 

5. Purchase money of contract that went off. 

Estate contracted for, but contract dismissed, on account of testator’s estate 
made part of real estate, and the money should be laid out in land to the 
same uses. Whitaker v. Whitaker, 3 B. C. C. 3l. 

6. Damages for not conveying or settling estate. 

A certain estate is covenanted to be conveyed, and is not so ; the breach of 
the covenant is in damages — such damages are money, not land, in the hands 
of the party injured. Wade v. Paget, 1 Cox, 74, 1 B.C. C. 363. 

7. In the case of an infant purchaser. 

1 . Where part of an infant’s real estate was settled in jointure upon her 
mother, who being distressed, and about to sell her interest, a petition wa? 
presented, and the infant, upon a reference to the master, and under an 
order of court, purchased it ; she afterwards attained twenty-one, received a 
year’s rent, and died. Held, that the purchase, though made during infancy, 

wag 
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was to be considered as real estate. Inwood y. Troyne, 2 Eden, 148.; 
Amb. 417. 

2. Lands purchased by the guardian of an infant with his personal estate; 
will, in case of his death during his minority, be considered still as personalty. 
Gibson v. Scudamore, Dick. 45. 

8. In the case of uses to convert personalty into land, being united 
with the fund in the same person. 

The decisions, that where the uses to convert personal into land are united 
with the fund in the same person, it shall be considered as land, without 
intent declared to the contrary, have gone too far ; for in that case the uses 
are merged, there being no person to call for the application. 1 Ves. 204. 

9. By construction of a settlement 

As between the representatives money considered land under a direction 
in a settlement with all convenient speed after request to lay it out ; though 
no request was made ; upon the construction, all the limitations being adapted 
to real uses, and other circumstances. Thornton v. Hawley, 10 Ves. 129. 

10. By construction of a will. 

Money, under a direction to be laid out in land, considered as real estate 
under a general disposition by the will of a person, entitled to it absolutely 
in either shape, of the money and land,” in the absence of intention ; the 
word money being answered by another fund of stock. Biddulph v. Biddulph, 
12 Ves. 161. 

X. 3iii itlatioii to tge ctoiicrarion of tgt rtal t0tatt 6p tfic 

{)tt0onal« 

1. General rule. 

No exoneration of the heir by the personal assets of a party, who never 
personally contracted ; or not originally, but only as a farther security in a 
subsequent transaction, not intended to disturb the order of charge : as the 
transfer of a mortgage; or the purchase of an equity of redemption: even 
though the interest is raised, the excess follows the subject of the original 
contract. 7 Ves. 336. 

2. Of the parties for whom the right is available. 

The equity to have real estate exonerated by personal, subsists only be- 
tween the heir or devisee and the residuary legatee ; not against specihe or 
general legatees, much less creditors. 2 Ves. 65. 

3. In the case of debts not contracted by the party. 

Personal estate shall not exonerate the real of a debt, not contracted by 
the party. Earl of Tankerville v. Fawcett, 2 B. C. C. 57. 

4. In the case of a bond by the devisee for the devisor’s debt. 

D. devised estates to trustees for a term of years in trust to raise money 
for payment of all his debts and legacies, and subject to that term he limited 
the estates in strict settlement with the ultimate remainder to his own right 
heirs. By the falling in of the intermediate limitations, A. and B. became 
entitled to the estates as right heirs of the testator. The testator’s debts 
and legacies remaining unsatisfied, A. and B. executed joint bonds for the 
amount of them, and th^n A. died. These bonds are not debts of A. to 
which his personal estate is primarily liable, but they must be borne in the 
first instance by the devised estate. Basset v. Percival, 1 Cox, 268. 

5. In the case of a purchase subject to a mortgage. 

1. A. purchased an estate, subject to a mortgage; the personal shall not 

exonerate 
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exonerate the real of the mortgaged debt, though the purchaser has given 
a fresh security. Tweddell v. Tweddell, 2 B. C. C. 101. 152. 

2. Estate sold subject to a mortgage was exonerated in favour of the 
heirs, by the personal estate of the purchaser ; his acts having clearly made 
it his personal debt. Woods v. Huntingford, 3 Ves. 128. 

3. The heir of a purchaser exonerated by his personal assets from a mort- 
gage : the result of the transaction being a personal contract ; and the per- 
sonal assets therefore the primary fund. Waring v. Ward, 7 Ves. 332. 

6. In the case of the purchase of an equity of redemption. 

1. Upon the purchase of an equity of redemption, the agreement of the 
purchaser with the vendor to pay the mortgage, without any communication 
with the mortgagee, is not sufficient to make it the personal debt of the pur- 
chaser. Butler V. Butler, 5 Ves. 534*. 

2. Though upon the purchase of an equity of redemption the incumbrance 
is not, as between the representatives of the purchaser, his personal debt, 
^ven by his covenant to pay, which is considered as only for indemnity of 
the vendor, it is if, beyond that, he enters into a new contract with the 
mortgagee ; as for different times and modes of payment, &c. The Earl of 
Oxford V. Lady Rodney, 14? Ves. 417. 

7. In the case of mortgage debts. 

1. Exoneration of the heir from a mortgage, the personal debt of the 
ancestor. Ripley v. Waterworth, 7 Ves. 453. 

2. T. was devisee of an estate which had been mortgaged to A. by the 
testator, which mortgage carried interest at 5L per cent. S. joined in an 
assignment of the mortgage from A. to B., discharged from the former pro- 
viso of redemption, and subject to redemption on payment of principal and 
interest at the rate of 4/. fcr cent, only, and S. covenanted for payment of 
such principal and interest : afterwards S. agreed to raise the interest to 5L 
per ceni.^ and covenanted to pay interest at that rate. Then S. died, leaving 
an arrear of interest due on the mortgage. This not being originally the 
debt of S., his covenants are only collateral, and his personal estate is not 
primarily liable to discharge any part either of principal or interest due on 
the mortgage. Shafto v. Shafto, 1 Cox, 207. 

3. An estate descended from A. to B. subject to a mortgage. A. died 
considerably indebted by simple contract. B. made a further mortgage of 
the premises for payment of the simple contract debts of A. This is not a 
debt to which the personal estate of B. is primarily liable, but both the 
mortgages arc cliarges in the first instance on the land. Lord Tankerville 
V. Fawcet, 1 Cox, 237. 

8. By rent and profits of estate descended. 

Rent and profits of an estate descended to be applied before the inhe- 
ritance is sold. Rowe v. Beavis, Dick. 178. 

XI^ 3in relation to tge eroneration of tfie personal estate bp 

tfte realf 

1. In the case of simple contract debts. 

Tlie leaning of the court to charge land with simple contract debts, must 
be warranted by the intention. 1 Ves. 443. 

2. In the case of debts charged upon an estate, being paid out of the 
estate of the first taker. 

Debts, charged upon an estate, paid out of the estate of the first taker, 
an infant. The infant’s estate reimbursed by a charge ; though the securities 
had been cancelled. 11 Ves. 283. 

XILdEic* 
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XII. ciroiierati'ott ttt iiu0»nanrou0 ca0(0» 

1. Exoneration of the general estate by a particular fund upon which 

an annuity was charged. 

A., on a separation from his wife, covenants to pay her an annuity of 
200/. during her life, and assigns a pension for his own life and that of I. R. 
to trustees, as an auxiliary fund in case of failure of payment by him : and 
covenants, that in the lifetime of the wife all his real and personal estate 
shall be charged with an annuity. A. dies, leaving real estate, which de- 
scended on his heir at law, and personal, to the amount of 16,000/. ; I. R. 
is surviving. The wife has no right to an allocation of the real and personal 
estate, to secure her annuity. Lynar v. Mills, 2 Sch. & Lef. 338. 

2. Exoneration of a fund which a party bound to elect had already 

charged. 

A party bound to elect between two funds, having mortgaged one, elects 
the other ; the former must be taken subject to the mortgage, but sJiall bo 
reimbursed by the latter. Rumbold v. Rumbold, 3 Ves. 65. 


ESTOPPELL. 

£)f equitable e0top|i?l. 

A bill filed in 1757 by H., pretending to be a devisee, charging that B., 
the only son of testator, was illegitimate, and making M. a party (who in case 
of B.'s illegitimacy was heir at law to testator :) issue of devisavit vel non 
directed ; H. and B. proceed to the trial of that issue, M. taking no part in 
it: the issue found in the negative, and the bill dismissed in 1770. On a 
bill filed in 1776 by B. for the possession and title deeds, he has an equity 
against H.’s ever insisting on the will or the illegitimacy ; and also against 
M.’s insisting on the illegitimacy, after having declined to contest it on the 
issue. Bond v. Hopkins, 1 Sch. & Lef. 41 3. 426. 436. 


ESTOVERS. 

tbp appltcation of pqtobPiro to tollattral purpoisc^. 

1. Estovers of one estate are not to be applied to the repairs, &^c. of another 
estate. Lee v. Alston, 1 B. C. C. 194. 

2. Vide in tit. Trees. 


EVIDENCE. 

I. ^Df tfip rulp 0 of PbtbPUCP tit tourte of pquitp. 

In equity aa at law, the production of a document makes the 
whole evidence. 

II. Mature of proofis^ 

1. The evidence must be confined to the points in issue. 

2. Admissibility before the master of evidence in the cause not 

read at the hearing. 

3. The rule of evidence in the accountant-generaFs office. 

17 4. Ad- 
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4. Admissibility of additional evidence on appeals artd re- 

hearings. 

5. Papers of record in another court may be used at the hearing. 

6. The presumption of death from lapse of time, has relation 

back. 

7. Preference between witnesses and surveyors as td the value 

of premises. 

8. Necessary proof, on a bill by the assignor and assignee, of 

a debt. > 

III. togitg tfit toucr0 toill ttotite tv officio. 

1. The existence of a war in which this country is engaged. 

2. The existence of a war between foreign potentates. 

IV. aiimtggihiUtp of jjrcontiarp tbiiimtu 

1. Where the original is in the other party’s possession. 

2. Of copies in general. 

3. Copy of an answer. 

4. Copies of the bank books. 

5. Copy of the memorial of the assignment of an Irish judg- 

ment. 

6. Copies of parish registers. 

7. Copy of the memorial of the registry of a deed. 

8. Copy of a lost terrier. 

V. abmi0<sihilitp of parol ehi&eitfr to rjrplain, Parp, or 

tDargc torittcn iuetrmutttWf 

1 . General rule upon the subject. 

2. In relation to fraud. 

3. In relation to the statute of frauds. 

4. In relation to illegality. 

5. In relation to mistake or surprise. 

6. To rebut a presumption. 

7- In relation to the specific performance of contracts. 

8. Annuity deed — that the annuity was to be redeemable. 

9. Annuity deed — omission of a clause of redemption upon an 

understanding. 

1 0. Appointment, to prove it improperly obtained. 

11. Auction, conditions of sale. 

12. Contract, joint instead of several. 

13. Conveyance, that an absolute conveyance was for security 

only. 

1 4. Deeds, general rule. 

15. Deeds, consideration. 

16. Deeds, circumstances of execution. 

17. Deeds, intention in executing. 

18. Deeds, to establish or rebut fraud. 

1 9. Lease, to prove the intention from conversations on executing. 

20. Leases, omission of a particular estate, upon an understand- 

ing. 

21. Lease — to connect an advertisement therewith. 

22. Lease — to prove what clauses had been read over. 

23. Mortgage — extension of. 


24. Mortgage 
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24. Mortgage — that the wife’s estate was mortgaged without an 

intention to become a creditor. 

25. Settlements — to prove the intention. 

26. Settlements — mistake in taking instructions for. 

27. Settlements — to prove notices of incumbrances. 

28. Wills — general rule. 

29. Wills — to control the construction. 

30. Wills — mistake. 

31. Wills — to include mortgages and other property not strictly 

testator’s own. 

32. Wills — children. 

S3. Wills — annexation of a codicil to a will. 

34. Wills — i intention to give the personal estate exempt from 

debts. 

35. Wills — that a sum in long annuities meant a gross sum. 

36. Wills — mistaken description of the fund out of which le- 

gacies were given. 

37. Wills — description of legatee. 

38. Wills — mistaken description of legatee. 

39. Wills — contradicting the qualities by which a legatee is 

described. 

40. Wills — to show the existence of the condition upon which a 

legacy was given. 

41. Wills — to prove that a legacy w’as to be discharged from 

debts. 

42. Wills — t^lat legacies were accumulative. 

43. Wills — redemption of legacy. 

44. Wills — as to the disposal of the residue. 

45. Wills — oil a question of satisfaction. 

46. Wills — a schedule written subsequent to the will. 

47. Wills — implied trust for next of kin or heir. 

48. In the case of unstamped instruments. 

49. To show that a purchase paid for by A. was meant for B. 

50. To show that an application of funds was for the wife's or her 

relation’s benefit. 

51. To show that a devisee was a trustee only. 

52. To show a promise by residuary legatee to increase a pro- 

vision. 

53. As between the executor and next of kin. 

54. Whether admissible. 

55. An equity for the resulting trust. 

56. Against the answer. 

VI. Slttcmtt 

1. Admissibility without farther proof, of a will thirty years old. 

2. Admissibility of an ancient entry to found the presumption 

of a declaration of charitable uses. 

3. Admissibility of an ancient inscription over an alms-house. 

4. What custody the legitimate custody of terriers and vicar’s 

books. 

VII. jasigtom 

Admissibility of a co-defendant’s answer against his companion. 

Ylll.miU 
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Vlir. llBilE 

Admissibility of a bill in a former cause, as a corroborating 
proof that a demand is stale. 

IX. Coun0er0 opimoiif 

Admissibility of counsel’s opinion in a cause between vendor 
and purchaser. 

X. i^orcign m&gmcut. 

Its admissibility and effect. 

XL J^omgn latog. 

Mode of proving them. 

XIL proof of fiana^tDrmng. 

1. Test of a witness’s competency. 

2. By comparison of hands. 

XIII. I^eargflp. 

1. Admissibility without farther proof of the certificate of a 

public notary, 

2. Admissibility without farther proof of the certificate of the 

magistrate of a colony. 

S. Admissibility of this evidence on questions of pedigree. 

4. Admissibility upon questions of pedigree of inscriptions upon 

rings, and tombstones. 

5. Admissibility of declarations of heads of families upon in- 

quisitions post mortem touching pedigree. 

6. Admissibility of memoranda by a relation on a question of 

pedigree. 

7. Admissibility of the husband’s declarations as to his wife’s 

legitimacy. 

8. Admissibility of the deceased’s declarations as between his 

real and personal representatives. 

9. Admissibility of a receipt for costs to prove the result of a 

suit. 

10. Admissibility of entries in vicar’s books to prove the result 

of a suit. 

11. Admissibility of a vicar’s books to disprove the antiquity of 

a modus. 

12. Admissibility of the registers of the fleet prison to prove 

marriages. 

XIV. jijndgg rcgiisttisi. 

1 . Admissibility of an informal register. 

2. Admissibility of a defaced register. 

XV. probate, 

1. Admissibility of a probate to establish a will in courts ot 

equity. 

2. Adtiiissibility of a probate to prove the fact of death 

XVI. public bot«mmt 0 . 

Baptismal register. 

Vo L. VIII. Oo 


XVII. IRc- 
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XVII. 

Proof of one deed by the recital of its existence in another. 

XVIIL amimom. 

1 . Whether allowing a bill to be taken pv confesso, admits the 

account charged. 

2. Received with suspicion when proved by a witness stationed 

to overhear them. 

XIX. S>uitoi:’0 tfumimtion in tf}t tmm* 

Admissibility of, in his discharge, on taking the accounts under 
the decree. 

XX. aciuitt. 

1. Admissibility of a conviction obtained partly upon plaintifTs 

evidence. 

2. A conviction for a nuisance in obstructing a way, is not 

conclusive of the right. 

XX I. proofs in mi0cdlatiroii0 

1. Proof that a party not joined, is abroad. 

2. On an indictment against a witness for perjury. 

XXII. See further in tit. Chancery Practice. — Witness. 


I. tfie rulejs of tixiitmt tn toutta of eqiutp. 

In equity, as at law, the production of a document makes the whole 

evidence. 

In equity, as at law, a party producing a letter or other document in evi- 
dence, cannot use it partially, but makes the entire evidence. Boardman v. 
Jackson, 2 B. & B. 386. 

II. iliattiiT of proofs. 

1 . The evidence must be confined to the points in issue. 

The evidence of facts, not put in issue on the record, is inadmissible. 
Blake v. Marnell, 2 B. & B. 47. 

2. Admissibility before the master of evidence in the cause not read at 

the hearing. 

Evidence in the cause, though not read at the hearing, may be received 
by tlie master. Smith v. Althus, II Ves. 564. 

3. The rule of evidence in tlie accountaiit-gencrars office. 

The rule of evidence in the accountant-gen erafs office ought to be the 
same as in the court. Therefore upon the marriage of a woman, entitled to 
the interest of a fund for her separate use, an affidavit was required, beyond 
the marriage, arid identity, that there was no settlement, or agreement 
for a settlement ; without prejudice to future cases. Clayton v. Gresham, 
10 Ves. 288. 

4. Admissibility of additional evidence on appeals and re-hearings. 

1. On appeals and re-hearings additional evidence permitted in some 
instancesr If the rule is so, it must be subject to costs. 1 Ves. & Beam. 153. 

2. Whether new evidence can be produced upon an appeal from the rolls, 
quaere. 11 Ves. 593. 


3. New 
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3. New evidence on an appeal from the rolls ; being in truth a re-hearing. 
Buckmaster v. Harrop, 13 Ves. 4>56. 

5. Papers of record in another court may be used at the hearing. 

Papers of record in another court of justice used at the hearing of a cause 
in the court of chancery, saving just exceptions. 11 Ves. 559. 

6. The presumption of death from lapse of time, has relation back. 

The presumption of death from length of time has relation to the com- 
mencement of the period. Webster v. Birchmore, 13 Ves. 362. 

7. Preference between witnesses and surveyors as to the value of 

premises. 

Evidence as to value of witnesses stating opinions formed upon a loose 
recollection of circumstances at a distant period, not to be put in competition 
with that of surveyors actually employed at the time to ascertain the value, 
and where no bad motive can be ascribed, so as to affect a lease, sought to 
be set aside for undervalue. Attorney-general v. Cross, 3 Mer. 542. 

8. Necessary proof, on a bill by the assignor and assignee, of a debt. 

On a bill by assignor and assignee of a debt for the recovery of the same, 

stating the assignment, it is not necessary to prove the assignment, though 
the defendants state that they are ignorant of it. Ryan v. Anderson, 
3 Mad. 174. 

III. £)f facts! toftitS tl&E rourtss totll iiotitt cp oSSrio* 

1. The existence of a war in which this country is engaged. 

A war between foreign countries must be proved : but the courts take 
notice of a war in which this country is engaged, without proof. 1 1 Ves. 292. 

2. The existence of a war between foreign potentates. 

Ibid. 

IV. aomisiSiitiilit;i of gecoii&arji E{)i?>eiirc. 

1 . Where the original is in the other party’s possession, 

1. Answer to a bill by a rector for an account of tithes setting up a simo- 
niacal contract, supported by evidence of the contents of a letter alleged to 
have been written by the witness (one of the patrons of the living) to the 
plaintiffs, previous to his admission to the living, containing the terms of the 
agreement, which were afterwards accepted, and the letter containing such 
acceptance subsequently returned to the plaintiff, and destroyed by him on 
an objection to the admissibility of evidence of the letter containing the pro- 
posal, on the ground of want of notice to the plaintiff to produce the original : 
held, that the evidence was admissible, the depositions being sufficient no- 
tice. Wood V. Strickland, 2 Mer. 461. 

2. Even at law notice to produce the original is not necessary, where, 
from the nature of the proceeding, the party must know that the contents of 
the instrument in his possession will come into question. Wood v. Strick- 
land, Ibid. 

2. Of copies in general. 

The production of a paper importing to be an attested copy may, with 
other evidence, have considerable weight. 17 Ves. jun. 140. 

3. Copy of an answer. 

The attested copy of an answer is not admissible in evidence before the 
grand jury. 1 Ball & Beatty, 296. 
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4. Copies of the bank books. 

Copies of the books of tlic bank of England are evidence : but upon a 
question, whether the signature to a transfer is the genuine hand-writing, the 
book must be produced. Auriel v. Smith, 18 Ves. jun. 198. 

5. Copy of the memorial of the assignment of an Irish judgment. 

An attested copy of the memorial of the assignment of a judgment is evi- 
dence of the fact of the assignment. Hobhouse v. Hamilton, 1 Sch. & 
Lef. 207. 

6. Copies of parish registers. 

Copy of the parish register, evidence. 18 Ves. jun. 201*. 

7. Copy of the memorial of tlie registry of a deed. 

An attested copy of the memorial of the registry of a deed is evidence of 
the fact of the registry : but if the memorial be used as evidence of the con- 
tents of the deed, the original must be produced. Hobhouse v. Hamilton, 

1 Sch. & Lef. 207. 

8. Copy of a lost terrier. 

A copy of a lost terrier not admissible in evidence. Leathes v. Newitt, 
4 Price, 355. 

V. of parol etiitiEntf to crplaiit, ftarp, or tii^t^arge 

torttten ingtrimients!. 

1. General rule upon the subject. 

1. Parol evidence cannot be admitted for the purpose of varying a written 
agreement, although it may lor the purpose of raising an equity founded on 
the agreement, by proof of collateral circumstances. Davis v. Symonds, 
1 Cox, 402. 

2. Whatever is wanting to show the consideration, and from whom it 
moves, may be supplied by evidence dehors the deed ; where such evidence 
does not contradict the deed. 17 Ves. 192. 

3. A deed may be impeached l)y matter dehors; as upon averment of 
illegal and corrupt consideration. 13 Ves. 318. 

4. A legal instrument is not to be construed by the acts of the parties. 
Baynhani v. Guy’s Hospital, 3 Ves. 295. 694. 

5. Legal instruments not to be construed by the acts of the parties. 
6 Ves. 238. 

6. By the rule of law, independent of the statute of frauds, parol evi- 
dence cannot be received to contradict a written agreement. 7 Ves, 218. 

7. The rule, that a written agreement within the statute of frauds cannot 
be varied by parol, does not affect a subsequent, distinct, collateral agree- 
ment. 6 Ves. 337. 

8. In what manner a written agreement may be affected by parol evidence ; 
and upon what grounds the court proceeds in admitting or rejecting such 
evidence. See Davis v. Symonds, 1 Cox, 402. 

9. Parol evidence is only admitted to support legal rights against an 

quitable claim. Stephenson v. Heathcote, 1 Eden, 41. 

10. On a written agreement, parol evidence admissible in equity in cases 
of fraud, and where party will admit there was some agreement. 1 Ves. 
243. 

11. Parol evidence is admissible to explain the terms of an ambiguous 
written instrument, but not to extend them. Stokes v. Moore, I Cox, 219. 

12. Parol evidence is admissible to explain the subject matter of an agree- 
ment, although not to vary the terms. Ogilvie v. Foljanibe, 3 Mer. 53. 

13. Latent ambiguity produced and dissolved by parol ; but parol never 
admitted on patent ambiguity, 1 Ves. 415. 

i 


14. Bequest 
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14. Bequest to the son and daughter of one who has several sons; latent 
ambiguity. 1 Ves. 415. 

15. Parol evidence admissible upon a latent, not upon a patent, ambiguity, 
to rebut equities, grounded upon presumption, and perhaps to support the 
presumption, to oust an implication, and to explain, what is parcel of the 
premises granted or conveyed. 6 Ves. 397. 

2. In relation to fraud. 

1 . Parol evidence admissible in opposition to a specific performance of a 
written agreement upon the heads of mistake or surprise as well as of fraud ; 
and upon such evidence the bill was dismissed. Another bill for the specific 
performance of the agreement, corrected according to the same evidence, 
contradicted by the answer, was also dismissed. The Marquis of Townshend 
V. Stangroom, 6 Ves. 328. 

2. Fraud in procuring a deed, and the circumstances attending it, may be 
proved by parol evidence. Blake v. Marnell, 2 B. & B. 47. 

3. Though a defendant resisting a specific performance may go into parol 
evidence, that by fraud the written agreement does not express the real 
terms, a plaintiff cannot for the purpose of obtaining a specific performance 
with a variation. Woollam v. Hearn, 7 Ves. 211. 

4. Distinction between the admission of parol evidence to support or resist 
the specific performance of a contract for land : admissible for the latter 
purpose upon mistake and surprise, as well as fraud ; not to vary, add to, or 
explain the written contract. Clowes v. Higginson, 1 Ves. & Beam. 524. 

5. Parol evidence of declarations by the auctioneer at the sale warranting 
the quantity, received in opposition to a specific performance, on the ground 
of fraud : not to enforce performance. Winch v. Winchester, 1 Ves. & Beam. 
375. 

6. If in an agreement sought to be specifically executed there be an 
omission, either by mistake or fraud, it is competent for a defendant to 
show that omission by parol evidence, as matter of defence, and to rebut 
the plaintiff’s equity. But it seems that a plaintiff, in similar circumstances, 
cannot do so. 1 Sch. & Lef. 38, 39. 

7. Parol evidence admissible on the part of a defendant resisting the spe- 
cific performance of an agreement, to prove fraud, mistake, or omission in 
the article, and also to show tlie sitilation of the parties as connected with it.^ 
Flood V. Finley, 2 B. & B. 15. 

3. In relation to the statute of frauds. 

Vide 6 Ves. 337* ; 7 Ves. 218. 

4. In relation to illegality. 

Vide 13 Ves. 318. 

5. Ill relation to mistake or surprise. 

Vide 6 Ves. 328. ; 1 S. & L. 38, 39. ; 2 B. & B. 15, ; 1 V. & B. 524. 

6. To rebut a resumption. 

Vide 7 Ves. 508. 

7. In relation to the specific performance of contracts. 

Vide 7 Ves. 211.; 15Ves.516.; 1 S.& L. 38, 39. ; 2 B. & B. 15. ; 1 V. & 
B. 375. 524. 

8. Annuity deed — the annuity was to be redeemable. 

1 . Evidence that it was part of an agreement for an annuity, that it 
should be redeemable, refused. Portmore v. Morris, 2 B. C. C. 219. 

2. Parol evidence not admitted to prove an agreement made^ upon tile 
purchase of an annuity, that it should be redeemable. Hare v Shear wood, 
1 Ves. 241. 
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9. Annuity-deed — omission of a clause of redemption upon an under- 
standing. 

Upon a grant of an annuity, a bill was filed to redeem, upon a suggestion 
that it was part of the original agreement, but omitted in the deed, from an 
apprehension that it would make the transaction usurious : parol evidence 
was offered to prove it was part of the original agreement ; but refused to be 
admitted ; the bill not stating the omission to have been by fraud. Irnham 
V. Child, 1 B. C. C. 92. 

10. Appointment, to prove it improperly obtained. 

Evidence that an appointment was improperly obtained, being executed 
by a will regularly proved, was rejected. Kemp v. Kemp, 5 Ves. 

11. Auction, conditions of sale. 

1. Parol evidence against conditions of sale by auction, rejected. Alter- 
ations in writing permitted with great jealousy. 13 Ves. 471. 

2. Parol evidence in aid of a specific performance upon the sale of an 
estate by auction, to explain by declaration of the auctioneer an ambiguity 
on the face of the particular, by a general clause for a separate valuation of 
the timber, and also special provisions as to the timber upon certain lots, 
the agreement, signed on the back of the particular, binding the purchaser 
“ to a strict fulfilment of this article, and to abide by the conditions and de- 
clarations made at the sale,*' rejected. Higginson v. Clowes, 15 Ves. 516. 

3. Distinction, where evidence is to resist a specific performance. Ibid. 

12. Contract, joint instead of several. 

On a bill for a specific performance of an agreement by several persons, 
to enter into several bonds for 1500/., parol evidence permitted to be read, 
to show that the agreement was to give a joint-bond to that amount. Lord 
William Gordon v. Marquis of Hertford, 2 Mad. 106. 

1 3. Conveyance, that an absolute conveyance was for security only. 

Evidence admitted to show that a conveyance, which was absolute, was 
meant only as a security, the written evidence showing that the deed was 
not such as was intended. Cripps v. Jee, 4 B. C. C. 472. 

14. Deeds, general rule. 

A deed not to be varied by parol evidence of the actual agreement. Jack- 
son v. Cator, 5 Ves. 688. 

15. Deeds, consideration. 

1. An impeached deed cannot be supported by evidence of considerations 
different from those alleged in it. 2 Sch. & Lef. 501. 

2. Vide 17 Ves. 192. 

16. Deeds, circumstances of execution. 

Parol evidence is admissible to shew under what circumstances a bond or 
deed was executed. 1 Ball & Beatty, 14. 

1 7. Deeds, intention in executing. 

Parol evidence to prove the intention of a party in executing a deed, re- 
jected. Lord Irnham v. Child, Dick. 554. 

18. Deeds to establish or rebut fraud. 

Declarations of a party to a deed previous to the execution admitted in 
support of the deed against imputations of fraud: declarations subsequent, 
impeaching the deed, were rejected. Conolly v. Lord Howe, 5 Ves. 700. 

19. Leased to prove the intention, from conversations on executing. 

Evidence not admissible to prove from conversations before and at the 

time 
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time of signing an agreement for a lease, that the intent of the parties was 
apparent from the memorandum, though the same was written by the lessee, 
and the words clear of all taxes”, (the purport of the conversation) were 
omitted in the memorandum. Rich v. Jackson, 4 B. C. C. 514'. 

20. Leases, omission of a particular estate, upon an understanding. 

Parol evidence offered to prove that a particular estate was left out of a 
lease under an agreement, by the joint direction of both parties, refused, 
and the bill dismissed. Lawson v. Laude, Dick. 346. 

21. Lease, to connect an advertisement therewith. 

A. advertised lands to be let for three lives or thirty-one years ; B. entered 
into a written agreement for a lease, but in the agreement, the term for 
which the lease was to be made, was not mentioned : there being no refer- 
ence in the agreement to the advertisement, parol evidence was not admis- 
sible to connect the one with the other, so as to ascertain the term. Seciis^ 
if the agreement had referred to the advertisement. Clinanv. Cooke, 1 Sch. 
& Lef. 22, 23. 

22. Lease, to prove what clauses had been read over. 

Agreement for a lease of a farm, referring to a paper containing the 
terms : bill for specific performance according to such clauses as had been 
read to the plaintiff — parol evidence to prove that was refused. Brodie v. 
St. Paul, 1 Ves. 226. 

23. Mortgage — extension of. 

A mortgage by deed cannot be extended by parol. Ex parte Hooper, 
2 Rose, 328. 

24. Mortgage that the wife’s estate was mortgaged without an intention 
to become a creditor. 

Evidence admissible to shew that when the wife’s estate was mortgaged 
for the benefit of husband, she did not mean to be a creditor against his 
assets. Clinton v. Hooper, 2 B. C. C. 201. 

25. Settlements, to prove the intention. 

Evidence to prove the intention of the parties to a settlement, refused. 
Brydges v. the Duchess of Chandos, 2 Ves. 417. 

26. Settlements — mistake in taking instructions for. 

Parol evidence read to prove a mistake of a solicitor in taking instructions 
for a settlement. Rogers v. Earl. Dick. 294. 

27. Settlements — to prove notices of incumbrances. 

Parol evidence of an agent, admitted to prove a party to a deed, had no- 
tice of an incumbrance on the estate. Shelburne v. Inchiquin, 1 B. C. C. 
338. 

28. Wills — general rule. 

1. In trying the meaning of phrases in a will, all circumstances may be 
looked at, in which the court might have been called upon to determine the 
meaning of the same phrases applied to a different state of circumstances. 
11 Ves. 457. 

2. Circumstances dehors the will may be evidence as, to the property ; not 
as to the intention. 13 Ves. 174. 

3. Latent ambiguity arises dehors the will ; and evidence is admissible to 

explain it ; as in case of two manors of the same name, or an inadequate 
description of a child : not to explain a patent ambiguity upon the face of 
the will. 1 Ves. 259.^ . . 

4. Where the subject of a devise is described by reference to some extrinsic 
fact, extrinsic evidence must be admitted to ascertain the fact, and so to 

O o 4 ascertain 
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ascertain the subjeqt of the devise. This is different from the cases of re- 
ference to a paper which is to form part of the will, where the will itself 
must specify the , paper to be incorporated with it. Sandford v. Chichester, 

1 Mer. 653. 

5. Extrinsic evidence admitted, not to construe a will, but to show with 
reference to what it was made. 15 Ves. 514. 

6. Will not to be construed by something dehors as by the state of the 
property, where no latent ambiguity. 18 Ves. 466. 

7. Evidence not admissible to alter a will. Herbert v. Reed, 16 Ves. 
481. 

8. Parol evidence of the intention of a testator, is not to be received to 
control the will. Doyle v. Blake, 2 Sch. & Lef. 240. 

9. Will construed without regard to the instructions. 2 Ves. & Beam, 
318. 

10. Will not to be construed by subsequent circumstances. 1 Ves. 475. 

11. Will, if extrinsic evidence could be admitted, not to be construed 
by matters posterior to its execution. ’ 2 Ves. & Beam. 199. 

12. Where parol evidence is let in to explain a will, the first evidence is 
that of declarations made at the time of executing it. The evidence of 
declarations made before and after is, in comparison, entitled to little atten- 
tion. Langham v. Sanford, 2 Mer. 23. 

29. Wills — to control the construction. 

Parol evidence not admissible to show the intention of the testator against 
the construction upon the face of the will. 8 Ves. 22. 

30. Wills — mistake. 

Evidence of mistake not admissible to affect the construction of a will. 
13 Ves. 376. 

31. Wills — to include mortgages and other property not strictly tes- 
tator’s own. 

A statement of property written by the testator, and his books of accounts, 
admitted as evidence, that he considered as liis property, and meant to dis- 
pose of, property, not strictly, though in some sense, his : viz. mortgages 
and leases, the property of his wife under a will, by which he was executor 
with Jier before marriage. Druce v. Denison, 6 Ves. 385. 

32. Wills — children. 

1. "Where there are not, nor ever were, nor can by possibility be, any 
persons strictly answering the description of children, it is necessary to re- 
sort to evidence dehors the will, for the purpose of finding whether there 
were any who had acquired the reputation of children ; and it is possible 
for illegitimate children to acquire that reputation. Lord Woodhouselee 
V. Dalrymple, 2 Mer. 419. 

2. Under a bequest by an unmarried man “ to my children the sum of 
pounds sterling 5000 each,” parol evidence allowed to show who the testator 
considered in the character of children, and they having obtained a name 
by reputation, admitted to take as a class, though illegitimate, and not 
named in the will. Beachcroft v. Beachcroft, 1 Mad. 430. 

33. Wills — annexation of a codicil to a will. 

Since the statute of frauds, annexations of a codicil to a will not admissi- 
ble evidence of republication, because parol. 1 Ves. 495. 

34. Wills — intention to give the personal estate exempt from debts* 

1 Parol evidence of testator’s intention to give his personal estate exempt 
from debts, rejected. Stephenson v. Heathcote, 1 Eden, 38. 

2. Parol evidence refused, that it was the testator’s intention to clevis^ his 
personal estate exempt from debts. Gale v. Croft, Dick. 23. 

18 35. Wills 
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35. Wills — that a sum in long annuities meant a gross sum. 

Evidence of the state of a testatrix's property let in to show that by a 
gift of a sum in long annuities, she meant a gross sum, not an equivalent 
annuity. Fonnereau v. Poyntz, 1 B. C. C. 472. 

36. Wills — mistaken description of the fund out of which legacies 

were given. 

1. Evidence offered to prove, that a testator who gave a legacy to A. his 
executors, administrators, or assigns, knew A. to be dead, and meant it 
for his representatives, rejected. Maybank v. Brooks, Dick. 577. 

2. Parol evidence to prove that the testator knew a* legatee was dead, in 
order to show his intention that the legacy should be transmissible, not ad- 
mitted. Maybank v. Brooks, 1 B. C. C. 84. 

3. A legacy to a lady — is void, and shall not go to the master to be sup- 
plied by parol evidence. Hunt v. Hort, 3 B. C. C. 31 1. 

4. Legacy to Mrs. G., evidence admitted. Abbot v. Massie, 6 Vcs. 148. 

5. Testator devised to all the childien of his two sisters A. and B. : A., 
long before the date of the will changed from the Jewish to the Roman 
Catholic religion, was baptized by a new name, and became a professed nun 
at Genoa : bill by the children of C. a third sister, living with B. at Leghorn, 
upon ground of mistake in testator, and evidence of intent to provide for 
his sisters at Leghorn, dismissed. Delmare v. Robello, 1 Ves. 412. 

6. Testator gave a sum, part of his four per cent, bank annuities, to his 
wife for life, and after her decease, to several relations. Evidence was ad- 
mitted that he had no such stock at the date of the will, having previously 
sold it all, and invested the produce in long annuities, and to show the cause 
of the mistake ; and the legacies were established. Selwood v. Mildmaj, 

3 Ves. 306, 

7. Testator bequeathed part of his three per cent, consolidated bank an- 
nuities. Upon evidence that he had no bank stock at the date of his will, 
or at his death, but that he had three per cent. South-sea annuities ; the le- 
gacies were established out of that funA Dobson v. Waterman, 3 Ves. 308. 

8. Legatee entitled notwithstanding a mistake of his name. 3 Ves. 322. 

9. Legacy of 2400/. in the five per cent, consolidated bank annuities : 
decreed, that 2400/. five per cent, annuities; viz.. navy bills, should be pur- 
chased ; evidence of the intention and mistake as to the fund being rejected. 
Chambers v. Minchin, 4 Ves. 675. 

10. Legacy to Price, the son of Price: upon the evidence 
the plaintiff, the only claimant, was -declared entitled. Price v. Page, 4 Ves. 
680. 

37. Wills — description of legatee. 

Description of legatee, which it was doubtful whether it applied to mo- 
ther or daughter, held from the construction to mean the former ; extrinsic 
evidence admitted, but held to aii\ount to nothing. Hussey v. Berkeley, 

2 Eden, 194. 

38. Wills — mistaken description of legatee. 

1. Legacy to “ James, son of Thomas A.” There was no person of that 
description ; but there was a Thomas son of James A. The court will not 
receive evidence to show, that this was a mistake in the description. An- 
drews v. Dobson, 1 Cox, 425. 

2. Bequest “ to the children of Robert Holmes, late of Norwich, and now 
of London, the sum of 100/. a piece.” Robert Holmes had left Norwich at 
the age of fourteen or sixteen ; and died in London several years before tlie 
will. His only surviving child entitled to the legacy against the claim of 
the children of George Holmes, formerly of Norwich, residing in London 
at the testator’s death, upon the suggestion of mistake. The right not 
barred by merely signing a receipt as a witness upon payment by the exe- 
cutor 
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cutor to the adverse party ; not amounting to a release or fraud. Holmes 
V. Custance, 12 Ves. 279. 

3. Legacy to the testator’s nephew, Robert the son of Joseph C. : the 
testator had two nephews called Robert ; one the son of his brother John 
C., the other of his brother Thomas C. ; and the testator had no brother 
Joseph, nor was there any other Joseph C. This is a latent ambiguity, and 
may be explained by evidence. Careless v. Careless, 1 Mer. 384?. 

39. Wills — contradicting the qualities by which a legatee is described. 

Upon a legacy to the wife of the testator, by the description of his chaste 
wife, evidence of her incontinence is not admissible. 4* Ves. 809. 

40. Wills — to show the existence of the condition upon which a 

legacy was given. 

Legacy to A. if in the testator’s service at the time of his decease. Parol 
evidence admitted to show, that, though she had quitted his house, she con- 
tinued, and was considered by him as in his service ; and upon that evidence 
the legacy was established. Herbert v. Reed, 16 Ves. 481. 

41. Wills — to prove that a legacy was to be discharged from debts. 

A legatee, son-in-law to the testator, was held entitled to his legacy dis- 
charged from debts due by him to the testator, and a debt, for which the 
testator was his surety, upon evidence from the testator s accounts, letters, 

' and memorandums in his hand-writing. Parol evidence of declarations in 
conversation was produced for the same purpose : but the court appeared 
to rely on the evidence in writing. Eden v. Smyth, 5 Ves. 341. 

42. Wills — that legacies were accumulative. 

1. Evidence admitted to show that legacies given by a second codicil 
were intended as accumulative. Coote v. Boyd, 2 B. C. C. 521. 

2. Whether parol evidence of the intention of the testator can be read 
originally in opposition to a claim of double legacies, queere, Osborne v. 
the Duke of Leeds, 5 Ves. 369. 

43. Wills — redemption of legacies. 

1. Parol evidence is admissible to fortify the presumption of a legacy 
being adeemed. Monk v. Lord Monk, 1 Ball & Beatty, 298. 

2. The presumption of a legacy being adeemed, may be rebutted by parol 
evidence. 1 Ball & Beatty, 303. 

44. Wills — as to the disposal of the residue. 

Admission of evidence as to disposal of a residue, where a legacy is given 
to the executors. Nourse & Hornsby v. Finch, 4 B. C. C. 239. 

45. Wills — on a question of satisfaction. 

1 . Evidence of a parent’s intention, that a portion should not be a per- 
formance of a legacy, admitted. Debeze v. Maun, 2 B. C. C. 165. 519. 

2. Parol evidence admitted upon the question as to satisfaction of por- 
tions. 11 Ves. 547. 

3. Upon a presumption of satisfaction by will, evidence admissible : 1st, 
to constitute the fact, that the testator was debtor ; 2dly, to meet or fortify 
the presumption. 6 Ves. 321. 

46. Wills ^ — a schedule written subsequent to the will. 

The question, whether evidence, viz. a schedule written by the testator 
subsequent to the will, could be admitted, was not decided. Pole v. Lord 
Somers, 6 Ves. 309. 

47. Wills — implied trust for next of kin or heir. 

Parol evidence admitted in favour of the legal title of the executor to the 
residue ; unless plainly and unequivocaliy declared a trustee ; so for a de- 
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vise for a particular purpose against an implied trust for the heir. 14' Ves. 
322. 

48. In the case of unstamped instruments. 

Evidence in writing, not admitted, as an agreement unstamped, does nor 
prevent parol evidence ; if otherwise admissible. Hiern v. Mill, 13 Ves. 1 14. 

49. To show that a purchase paid for by A. was meant for B. 

Where land was paid for with the money of A., parol evidence to shew that 
the purchase was made on behalf of B., refused. Bartlett v. Pickersgill, 

1 Eden, 515. ; 1 Cox, 15. 

50. To show that an application of funds was for the wife's or the rela- 
tion’s benefit. 

Parol evidence admissible to prove application for benefit of the wife or any 
relation of her’s. 1 Ves. 184. 

51. To show that a devisee was a trustee only. 

Parol evidence of the declarations of a devisee admitted to prove her being 
only a trustee. Strode v. Winchester, Dick. 397. 

52. To show a promise by residuary legatee to increase a provision. 

Provision by will, increased upon evidence of the testator’s request to 
the executor and residuary legatee, and his promise ; upon which the testator 
refused to make a new will, and said he would leave it to the generosity 
of the executor. Barrow v. Greenough, 3 Ves. 152. ' 

53. As between the executor and next of kin. 

1. Legacy to an executor for his care ; that is equivalent to a declaration 
of trust ; therefore evidence is not admissible. 2 Ves. 473. 

2. Ground of admitting parol evidence between the executor and next 
of kin as to the residue undisposed of. 4 Ves, 730. 

3. Admitted upon equities arising out of presumptions ; and in the case 
of the next of kin and executor, evidence between the will and the death 
of the testator, but as to his intention at the date of the will. 6 Ves. 324. 

4. Where the executor is trustee of the residue for the next of kin, parol 
declarations previous and subsequent to the will, as well as at the time, are 
admissible ; but their weight and efficacy very different. 7 Ves. 518. 

5. One executor having a legacy for his trouble, parol evidence was ad- 
mitted, on behalf of his co-executrix, an infant, to rebut the presumption 
for the next of kin ; and she was held entitled to the residue undisposed 
of. Williams v. Jones, 10 Ves. 77. 

54. Whether admissible. 

Question as to the admissibility of evidence to support the plaintiff’s equity. 
Knight v. Peche, Dick. 327. 

55. An equity for’the resulting trust. 

Parol evidence read to rebut an equity for the ^resulting trust. Lake v. 
Lakci Dick. 236. 

56. Against the answer. 

Parol evidence not admissible to raise an equity, that a pension granted 
by the crown to the defendant, was in trust for the plaintiff, against the oath 
of the defendant in his answer. Fordyce v. Willis, 3 B. C. C. 577. 

VI. ancient tonting. 

1. Admissibility, without further proof, of a will thirty years old. 

Whetlier the rule, that a deed thirty years old proves itself, applies to a 
will. Queere. M‘Kenzie v. Fraser, 9 Ves. 5. 


2. Ad- 
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2. Admissibility of an ancient entry to found the presumption of a 
declaration of charitable uses. 

A declaration of uses by the founder of a charity, presumed from an 
entry in an ancient book, purporting to be such declaration, but without 
signature or date ; the book being kept by the trustees for entering their pro- 
ceedings, and containing an order by the trustees, dated six years after cre- 
ation of the trust, that the declaration of the founder be then entered as 
to the trustees. Attorney-general v. Boultbee, 2 Ves. 380. 

3. Admissibility of an ancient inscription over an alms-house. 

Bequest of stock to he laid out in building alms-houses. The fact that alms- 
houses were in mortmain before the 9 Geo. 2. c. 36., proved by an old inscrip- 
tion, and an extract from a local history. Shaw v. Pickthall, 1 Dan. 92. 

4. What custody the legitimate custody of terriers and vicar’s books. 

1. A book from the registry of Lincoln, containing inter alia^ what were 
called copies of endowments of certain vicarages was received as evidence 
of an endowment of a vicarage in Northamptonshire, by the lord diief baron 
(giving up considerable doubt) on the production of cases wherein it had 
been received before. Leonard v. Franklin, 4 Price, 264. ; Halse v. Eyston, 
4 Price, Appendix ; sed vide Harward v. Sims, Ibid. 

2. Vide 4 Price, 216. 

VII. atisitorr. 

Admissibility of a co-defendant’s answer against his companion. 

The answer of a co-defendant, not brought to hearing, read as evidence 
against his companion at tne hearing. Pitt v. Willis, Dick. 24. 

VIII. mm 

Admissibility of a bill in a former cause, as a corroborating prool 
that a demand is stale. 

Bill in another cause admitted to be read at the hearing of this as a corro- 
borating circumstance to prove a stale demand. Handeside v. Brown, 
Dick. 236. 

IX. CQun0ei’0 opinion. 

Admissibility of counsel’s opinion in a cause between vendor and 

purchaser. 

The opinion of counsel read as evidence. Brown v, Yerroway, Dick. 353. 

X. juiigmeiiL 

Its admissibility and effect. 

Decree at Leghorn allowed to be read as evidence ; and this court would 
not overrule what was determined there; and injunction made perpetual. 
Burrows v. Jamereau, Dick. 48. 

XI. j?om0n latojr. 

Mode of proving them. 

A foreign law must be proved as a fact. 3 Ves. & Beam. 99. 

XII. proof of |^anti:=ti)ming. 

1. Test of witness’s competency. 

1. Rulelis to proof of hand-w'riting. The witness must have seen tlie 

party 
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party write; and swear to his belief, that the writing produced is his. 

8 *Ves. 473. 

2. If the witness will not swear to his belief of the hand-writing, but says, 
that he thinks it like, the lord chancellor of opinion that is not evidence. 
Ibid. 476‘. 

2. By "comparison of hands. 

1. Comparison of hands by a person, who never saw the party write, is not 
evidence. Ibid. 4*74*. 

2. Comparison of hand-writing, though lately admitted as evidence, if 
confirmed by the contents of correspondence, refused in the instance of a 
single letter for the purpose of commitment. Wade v, Broughton, 3 Ves, & 
Beam. 172. 

3. Entries in a book coming out of the possession of a defendant, who was 
the grandson of a preceding rector, not allo\ved to be read as evidence to 
support a modus on the testimony of a witness, who said ho believed it to be 
in the rector’s hand- writing, from comparing it with the original will of the 
rector in doctor’s commons. Randolph v. Gordon, 1 Dan. 88. 

XIII. 

1 . Admissibility without farther proof of the certificate of a public 

not;:ry. 

A notary-public has credit every where ; but the certificate of a magistrate 
of a colony abroad, requires evidence to his character. Hutclieon v. Man- 
nington, 6 Ves. 823. 

2. Admissibility without farther proof of the certificate of the magis- 

trate of a colony. 

Vide G Ves. 823. 

3. Admissibility of this evidence on questions of pedigree. 

1. Upon pedigree slight evidence sufficient; as reputation; and a forgery 
established is not decisive ; but weighs considerably against the party pro- 
ducing it. Vowles V. Young, 13 Ves. 140. 

2. Hearsay of relations admitted to prove consanguinity, and without the 
correctness, required upon other facU. The degree therefore is not required. 
But, the principle being interest, the opinion of the neighbourhood will not 
do. Ibid. 147. 

3. Qualification as to evidence of tradition, even upon pedigree. It must 
be from persons, having such a connection with the party, that it is natural 
and likely, from their domestic habits, that they are speaking the truth, and 
could not be mistaken. Upon that principle, descriptions in wills, monu- 
ments, bibles, &c. are admitted. Whitelocke v. Baker, 13 Ves. 511. 

4. Declarations of relations evidence of pedigree ; but inconclusive with- 
out showing upon what occasion, what led to them, &c. Whether a physician 
or servant, who attended the family, can be admitted as one of the family, 
quccrc. Walker v. Wingfield, 18 Ves. jun. 443. 

4. Admissibility upon questions of pedigree of incriptions upon rings, 

and tombstones. 

Inscriptions upon tombstones, and engravings on rings, evidence of pedi- 
gree. 13 Ves. 144. 

5. Admissibility of declarations of heads of families, upon inquisitions 

•post mortem touching pedigree. 

Evidence of pedigree by declarations of heads of families upon inquisitions 
post mortem^ Ibid. 143. 


6. Ad- 
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6. Admissibility of memoranda by a relation on a question of pedigree. 
Handwriting of a relation deceased, rejected as evidence of pedigree. 

Edwards v. Harvey, Cooper, 39. 

7. Admissibility of the husband’s declarations as to his wife’s legitimacy. 
In the case of pedigree, hearsay evidence of declarations by the husband 

as to his wife’s legitimacy admissible, as well as those of relations by blood. 
Vowles V. Young, 13 Ves. 140. 

8. Admissibility of the deceased’s declaration as between his real and 

personal representatives. 

On a question between the real and personal representatives of A. (who 
died intestate), whether A. had actually agreed in his lifetime for the pur- 
chase of an estate, the parol declarations of A. in his lifetime, are not admis- 
sible evidence. Perchard v. Benyon, 1 Cox, 214. 

9. Admissibility of a receipt for costs to prove the result of a suit. 

A receipt for payment (by a person sued by a vicar for tithes) of the 
plaintiff’s bill of costs, is evidence of the suit having resulted in favour of the 
vicar. So is an entry to that effect in a former vicar’s books. Parsons v. 
Bellamy, 4 Price, 190. 

10. Admissibility of entries in vicar’s books to prove the result of 

a suit. 

Ibid. 

1 1 . Admissibility of a vicar’s books to disprove the antiquity of a modus. 
The vicar’s books are evidence to show that the money payments received 

in lieu of tithes are founded on and regulated by a criterion not in existence 
beyond legal memory; e.g, the poor’s rates. Walter v. Holman, 4? Price, 171. 

12. Admissibility of the registers of the fleet prison to prove marriages. 

1. The fleet register evidence, not as a register, but a declaration upon 
the fact. Lloyd v. Passingham, 16 Ves. 59. 

2. The fleet book of marriages not evidence as a register. Lloyd v. Pas- 
singham, Cooper, 152. 


XIV. regi0tei8(» 

1. Admissibility of an informal register. 

As to admitting in evidence a parish register, not kept according to the 
canon, requiring weekly entries, or a copy without proof that the original is 
not to be found, queerer Walker v. Wingfield, 18 Ves. jun. 443. 

2. Admissibility of a defaced register. 

Parish register admissible evidence notwithstanding the loss of a leaf, not 
destroying the series of entries. Walker v. Wingfield, 18 Ves. jun. 443. 

XV. l^roliate. 

1. Admissibility of a probate to establish a will in courts of equity. 

Probate of will in the ecclesiastical court sufficient, as far as it goes; far- 
tlier proof, if necessary, may be proceeded on in this court. 1 Ves. 54. 

2. Admissibility of a probate to prove the fact of death. 

'The probate of the testator’s will, admitted as proof of his death. French 
v. French, Dick. 268. 


XVI. IPuhlic 
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XVI. piihitc iocumcmss. 

Baptismal register. 

A copy of a register of baptism in the island of Guernsey, is not suffi- 
cient evidence here of a party being of age. Huet Le Mesurier, I Cox, 
275. 

XVII. IRetitalsf. 

. Proof of one deed by the recital of its existence in another. 

1. Decree for raising money under a deed of appointment ; though the 
only copy produced appeared not executed ; upon recitals of it in a settle- 
ment, as a subsisting effectual deed, and evidence from the books of a de- 
ceased solicitor of charges for the preparation and execution of it. * Skipwith 
V. Shirley, llVes. 

2. A recital in a deed executed in 1739, that by a separate deed in 1703, 
A. declared he was seised of the freehold of lands m trust for B., to whom he 
had, upon the same day, granted a lease of the same lands for 1000 years, 
is not evidence of the contents of the deed declaring the trust. Neither is 
the receipt of a master, acknowledging such deed to have been lodged with 
him, evidence of its contents, though it may of its existence. Kelly v. 
Power, 2 B. & B. 236. 

XVIll. &mtor"0 

1. Whether allowing a bill to be taken pro confessoy admits the ac- 
count charged. 

Though a plaintiff, by his bill, state an account by which a balance ap- 
pears to be due to him, and the bill is decreed to be taken pro confessoy and 
an account directed, and the charge is what is stated by the bill, he must 
prove it. Dominicetti v. Latti, Dick. 588. 

2. Received with suspicion when proved by a witness stationed to over- 
hear them. 

Evidence of conversation overheard by a witness placing himself behind 
wainscot, &c. received with great caution. Savage v. Brocksopp, 18Ves. 
jun. 335. 

XIX. &uttor’ss ejtaminanon in tfie caugc. 

Admissibility of, in his discharge, on taking the accounts under tlie 

decree. 

Examination of plaintiff before the master, not evidence in his discharged 
in taking the accounts under the decree. Lady Kilmurry v. Crew, Dick. 60. 

XX. Glcriitt. 

1. Admissibility of a conviction obtained partly upon plaintiff’s evi- 

dence. 

A defendant having been convicted on the evidence of plaintiff (among 
other witnesses) of perjury, in denying a parol agreement in his answer. 
Leave for plaintiff to file a supplemental bill, in the nature of a bill of review, 
stating the conviction, refused. Bartlett v. Pickersgill, 1 Eden, 515.; 1 
Cox, 15. 

2. A conviction for a nuisance in obstructing a way, is not conclusive 

of the right. 

A conviction for a nuisance in stopping a way, is not conclusive evidence 

of 
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of the 'right ; cannot be pleaded in bar and would not bind the party con- 
victed, if he brought an action of trespass. 1 Ball & Beatty, 515. 

XXI. pcoofd tit mi0te{iamot«s tasiesi. 

' 1. Proof that a party not joined, is abroad. 

A. stated, by books in evidence for defendant, to be a merchant abroad, 
and one witness swearing he knew him late a merchant abroad, and no evi- 
dence of his return, sufficiently proved out of the jurisdiction, as would be 
presumed at law ; and defendant precluded from objecting that he was not a 
party. Weymouth v. Boyer, 1 Ves. 417. ^ 

2. On an indictment against a witness for perjury. 

Evidence that a witness upon recollection declared, he had sworn what 
was not true, and went back offering to correct it, but too late, admitted 
upon an indictment for perjury. 13 Ves. 284. 


EXCEPTIONS, BILL OF. 

I. Hffifteti tfie appcopiiate tout-gf to ttctifp an mot ; tofiftt not. 

1. General rule upon the subject. 

2, In the case of orders. 

IL £)f tftt turit to compel tge gealtng of t^e Wll. 

1. Preliminaries to its issuing. 

2. By whom made out. 

L m%tn t%t appropriate eoarige to reettfp an error ; taljen not. 

1. General rule upon the subject. 

Wherever any matter is capable pf being brought on the record, and the ’ 
court refuses to allow it to be so brought, and this refusal does not in its 
nature come upon the record, though if the thing were allowed, that matter 
would aj)pear upon the record ; this is the propel subject of a bill of excep- 
tions. 1 Sell. & Lef. 82. 

2, In the case of orders. 

The writ grounded on the stat. Westm. 2. commanding judges to seal a 
bill of exceptions, does not lie where the exception taken is to an order of 
a court of law amending one of its own records. Lessee of Lawler v. Mur- 
ray, 1 Sell. & Lef. 75. Nor to any order made upon motion. SemhL Ibid. 

IL £Df tge torit to compel tfte cealing of tge bill. 

1 . Preliminaries to its issuing. 

Such writ ought not to issue without special orderfrom the person holding 
the great seal. 1 Sch. & Lef. 75. 80. 

2. By whom made out. 

The writ commanding judges to seal a bill of exceptions, ought to be 
made out by the clerk of the crown, and not by the cursitor. 1 Sch. & Lef. 
75. 80. 


EXCOM- 
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EXCOMMUNICATION. 

I. t&e toctt lie eircommumcato eaptenbo^ 

Supersedeas of the writ. 

II. absolutton front an illegal ejrcomnutmcaeiotu 

Preliminary notice. 

^ I. £)f tBe tortt de ejreommumcato (atiteiiti0f 

Supersedeas of tlie writ. 

1. The court refused to supersede a writ de excommunicato capiendo. Ex 
parte Cheveley, Dick. 47S. 

2. Executrix, in custody under a writ de excommunicato capiendo for not 
appearing to a citation by a creditor to exhibit an inventory, moved for a 
suposedeas^ disputing the debt upon equitable grounds: Motion refused. 
The King v. Blatch, 5 Ves. 113. 

II. £)f abaolutton from an illegal errommunuattonf 

Preliminary notice. 

Writ to absolve a person unlawfully excommunicated. Notice required. 
Buraine's case, 15 Ves. 346. 

EXECUTOR AND ADMINISTRATOR. 

I. £>f appointment, aiili ttnotation of tge appointment, of 

ejrctutorg. 

1 . Distinction between an executor in trust, and a ii’ustce not 

executor. 

2. Distinct revocations and substitutions by distinct codicils. 

II. £>f tBe probate. 

1. When a prerogative probate will be dispensed with by a 

court of equity. 

2. It is conclusive as to the character of executor. 

3. What acts an executor may perform before probate. 

4. Responsibility of an executor who interferes, and then re- 

nounces without having proved. 

III. £>f a bifiipittrb probate. 

Jurisdiction of courts of equity pendente lite. 

IV. ^n tbt union of ttttutoro in btopojJiiig of or tbarging tBe 

rsitatt. 

1. In the case of assigning a term, the deed being preparetl 

for both. 

2. Effect of a dissent. 

V. of (be mtuntiatton of an ejrrtntor. 

A co-eKecutor during his companion’s lifetime, 
vot. vni. P P 
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VI. j©f 0tit1iitord]^ip tettoeeit to tj:tmtnx», 

“ In relation t6 the residiie. 

VII. tgr fespal of ttomtnadng om eit rrecittot. 

Whether, when a debtor, it operates as a release. 

VIII. j©f an e>ectttoi; Oe siott twu 

Ordering the ftmeral will not make one such. 

IX. jLL)f tSc grant of aOmintetrattoth 

1. When a prerogative administration is proper. ^ 

When a prerogative administration will be dispensed with 
by a court of equity. 

3. When an administration de bonis non is requisite. 

4. Of a temporary grant under stat 38 Geo. 3. c. 87. 

5. Determination of a temporary grant, with the subsequent 

proceedings. 

6. Object of granting administration, pendente lite. 

7. Effect of a grant made after an eKecutor has acted in pais. 

8. What acts may be done before grant of administration by 

one entitled to it. 

X. £)f aHmi'instrattmt 

Conditions upon which a stilt therebA Will be rOstralned. 

XI. £)fa almtimmatianf 

Jurisdiction of courts of equity pendente lite. 

XII. iM tJSe JitttBowirti af an almtfrtijSttattitf 

An administrator pendcjile life. 

XIII. £)f tfic rigbtfiof mmtov8 anb abmuiifitratoifif 

1. They succeed to the equities of those whom they represent. 

2. How far consideqpd absolute proprietors of the estate. 

3. To pledge the estate. 

4. To alienate the estate. 

5. To dispose of a lease held under covenant not to alien. 

6. Of specific restraints against their alienating. 

7. To the possession of securities to obtain their contents. 

8. To purchase the estate. 

d. To renew a lease for their owm benefit 

10. To enlarge a tenancy at suff^ance for their owA benefit. 

1 1 . To the profits arising from investing the estate. 

12. To the profits of the sale of testator^'s manuscript works. 

IS. Reimbursem^ents for the employment of an attorney. 

14. Reimbursement for the employment of An accountant. 

15. Distinction between a receiver and a personal representative, 

with respect to remuneration for charges end trouble. 

16. Commissioa upon receipts and payments by an executor 

abroad. 

« 17. Extent of the right of retainer. 

18. Retainer as co-surety with die testator. 

18L Retainer iA th^ oasB 6f trui^ts. 


20. Re- 
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20. Retdner (tgtdnst; the QejU of Ifjn, to in^nify against a future 

coatiii,^t denuuul. 

21. Retainer out of n co<e](;^tor’s lega( 7 > in resjiect of a 

ievastavk. 

22. Retainer by a teniporaiy} for tbe true, rq)resenlative. 

25. Retainer for the true r^pneaentatire, a Junadc. 

24. To be allowed for payment of legacies. 

2,5. To restrain a o-editor from proceeding at law. 

26. To restrain a bill by a legate^ after a distribution of assets 

under a decree. 

27. To the protection of the court, in doing what it has ordered. 

28. To the protection of the court, in doing what it would 

order. 

29. To the indulgence of the court. 

30. Under discr^ionaiy powers granted by the will. 

31. To set up the title of the heir at law, on a question whether 

property is personal or real. 

32. Eqintable demands of the re|n'cscntative against the next of 

Inn, how protected. 

33. Co-executors take a residue as joint-tenants. 

34. Of an infant executor. 

XIV. £Df heriitatitK 

X^liether a purchaser from a representative is bound to .see to 
the application of the money. 

XV. £)f tgr obligation of e]recutor 0 aitb abininititratovssi. 

1 . Hiek duty to keep distinct accounts. 

2. Their duty to ear-mark money in their hands. 

3. In regard to investing the estate upon security. 

4. To perfect a gift inter vixm. 

5. In miscellaneous cases. 

XVI. ]{ie0{ion0ibilit|i of eirtcutoro attb abntuuottatonett 

1. A representative is liable for incautious, though innocent, 

acts. 

2. Distinction with respect to legatees and creditors. 

3. Modes of securing themselves from. 

4. Responsibility of an executor who interferes, and then re- 

nounces without having proved. 

5. What is or is not an interference by an executor who never 

proves. 

6. Responsibility from keeping money at a banker^’s. 

7. For interest upon property retained.* 

8. For deficiencies arising from investing the estate. 

9. For a loss arising from employing tlie assets. 

10. Responsibility of, from the failure of an agent 

1 1. For the loss of money obtained through the medium of their 

-draft. 

12. Responsibility from neglecting to enforce payment of debts. 

13. For not paying off debts. 

14. In the case of a legacy not well appropriated. 

15. Of setting off a beouest to the exeeutor against his recefa^ 

P p 2 16. Re- , 
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16. Responsibility of a receiver’s representative. 

17. Tor acting under a decree afterwards reversed. 

18. In I'elation to specific performance of testator’s agreement. 

19. Estoppel reaulting from the paynient of legacies. 

20. Whether discharged by lapse of time. 

21. Liability of an administrator, ///<’, for interest upon 

money retained. 

22. Responsibility in general cases of a co-executor for the act 

of his companion. 

23. Responsibility of a co-executor for the act of his companion, 

in the case of joining in acts of necessity. 

24?. Responsibility of a co-executor for the act of his companion, 
in the case of property passing througli his hands. 

25. Responsibility of a co-executor for the act of his companion, 

in dissipating assets handed over by the former. 

26. Responsibility of a co-executor for the act of his companion, 

from enabling him to receive the property. 

27. Responsibility of a co-executor for the act of his companion, 

from enabling him, by indorsement, to receive tlie contents 
of a bill. 

28. Resjmnsibility of a co-executoi; for the act of his companion, 

from joining in a transfer to him. 

29. Responsibilfty of a co-executor for the act of his companion, 

in the case of a joint receipt. 

30. Responsibility of a co-executor for the act of his companion, 

from joining in a sale of stock. 

31. Responsibility of a co-executor in a miscellaneous case. 

XVI I. ^Df a bill for an arcoimt anh bwtriliiirioih 

] , The bill is directed, not against the person, but the estate. 

2. Mode of compelling personal representatives to account. 

3. Annexation of a schedule to an administrator’s answer, dis- 

puting the claim. 

4. Of enlbrcing due diligence in accounting. 

5 . Mode of accounting for property becjueatlied to minors. 

6. Of excuses for not discovering tlie a|)plication of the estate. 

7. Of directing the account against a co-executor as well, not- 

withstanding his not having proved or received assets. 

8. A representative not joined, may be made a party after de- 

cree to account. 

9. What admission of assets suflicient to order them into court. 

10. Effect of an admission of assets. 

11. An admission of assets is waived by going to an account 

before the master. 

12. The first question, upon the distribution, is, as to the exist- 

ence of a legal debt. 

13. Extent of an annuity-creditor’s claim on a deficiency of assets. 

14. A case in which a surety claimed, and was admitted to a cer- 

tain extent. 

15. Whether the statement in an answer of belief of the debt 

being due, will found a decree. 

16. Further directions after a decree to account. 


17. Of 
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17. Of bringing an administrator before the master, after decree 

passed and entered. 

18. Course pursued — where, after examination of creditor’s 

witnesses, the heir, supposed dead, was found living. 

X VI 11. iDf a for an account tn^triburioih 

1. Nature of the account that will be decreed on a bill filed by 

a single creditor. 

2. Of the right of a creditor to prosecute a decree obtained by 

the next of kin. 

XIX. £)f tfie pioof of 

Plaintiff admitted to prove before the niaster. 

XX. pautnent of iitbta. 

After a decree to account. 

XXI. enforemg tfit papinent of ftebrsJ but from tftc mm. 

By bill, at the suit of the party interested, against a debtor to 
the estate. 

XXII. ssnifiat are legal assjsetg; to tufiat beman&o, anb in tbliiU 

orber tgen Dgall be appueb. 

1 . Reversion upon estate-tail. 

2. Orplianage share under the custom of London. 

3. Remittance for a specific purpose. 

1. Term specifically devised. 

5. Lands devised to the heir, subject to the payment of debts, 

6. Securities which testator declared to executor he never meant 

to enforce. 

7. Debt due from the representative himself. 

8. Annuity charged upon land, with a covenant for seisin in fee, 

which the covenantor had not, is a specialty debt. 
r>. Covenant by retiring partner for payment ol* debts and in- 
demnity ; payment by the other on breach by covenantor’s 
death, is a specialty debt. 

10. Payment of simple before specialty debts, without notice, 

when protected. 

11. A joint bond held several against creditors in the admini- 

stration of assets. 

12. With respect to the creditors of a trade carried on subse- 

quent to the death. 

XXIII. mbat arc equitable amm 

1. Equity of redemption of mortgage in fee. 

2. Lands devised, subject to the payment of debts. 

3. A charge for payment of debts. 

4. Lands with a mere naked power to the executor to sell for 

payment of debts. 

5. Lands devised for sale for payment of debts, the residue to 

be part of the personal estate. 

6. Power of np})ointment over a sum of money, to be raised 

under a trust term, executed in favour of volunteers. 

P p XXIV. fflf 
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XXIV. £5f mcftsfinlUns ajigetsi. 

.1 • General rules relative to the administration of real estate, 

2. In favour of simple-contract creditors. 

3. In the case of bond-creditors. 

4*. Against judgment-creditors. 

5. In favour of legatees, 

6. In favour of a charity. 

7. In favour of the wife's paraphernalia. 

8. Practice connected therewith. 

XXV. 3(U relation to jiifiicial procreDing^^ 

1. Right of an administrator pendente Hie to lodge money in 

court 

2. A bill necessary to enable an administrator pendente Hie to 

lodge money in court. 

3. General grounds upon which an executor will be called upon 

to pay assets into court. 

4. Of obliging a representative to pay assets into court, notwith- 

standing outstanding debts, 

5. Of obliging a i*epresentative to pay assets Into court, notwith- 

standing the pendency of an action against him. 

6. Of obliging a representative to pay assets into court, ad- 

mitted to have been received and lent on security. 

7. Of obliging a representative to pay into court money be- 

(jueathed in trust to be laid out for im infant. 

8. Of obliging a representative to pay into court money due 

from himself, 

9. Trespass, for mesne profits does not lie against personal re- 

presentatives. 


I. iS>f the appointment, anti tenotatfon of tge appointment, of 

ejeetutoro. 

1. Distinction between an executor in trust, and a trustee not exe- 

cutor. 

The difference between an executor in trust, and a trustee not executor, 
1 Ball dr Beatty, 414. 

2. Distinct revocations and substitutions by distinct codicils. 
Testatrix having appointed three executors, makes a codicil, revoking 
the appointment of one of them, and appoints two persons executors in her 
room : by another codicil, she revokes tiie appointment of the former revoked 
executrix, and appoints a third person in her room ; tliey are all executors. 
Frewin v. Relfe, 2 B.C* C. 220. 

II. £>f tge pmbAR. 

1. When a prerogative probate will be dispensed widi by a court of 

equity. 

^ Under a decree for payment of debts out of cash in the bank, the ac- 
coontant-general was ordered to pay the executor of a creditor by simple 
contract miSder a probate in the diocese, Where he had mided ; without a 

prerogative 
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prerogative probate : the sum being small ; and no bona notabilia out of 
that diocese. Sweet v. Partridge, 5 Ves. 148. 

2. Prerogative probate not dispens ed witli on account of the smallness of 
the sura. Newman v. Hodgson, 7 Ves. 409. 

2. It is conclusive as to the character of executor. 

Probate conclusive as to the character of executor. Griffiths v. Hamil- 
ton, 12 Ves. 298. 

3. What acts an executor may perform before probate. 

A commission may be taken out by an executor before he has attained 
probate. Ex imrle Paddy, 3 Mad. 241 . 

4. Responsibility of an executor who intcrleres, and then renounces 
without having proved. 

1. Executor who has not proved, not considered as acting, by assisting 
a co-executor, who had proved, in writing letters to collect debts* Nor by 
writing directly to a debtor of the testator luid rec^uiring payment. Orr v. 
Newton, 2 Cox, 274. 

2. A. named executor in a will, acts on behalf of particular legatees, dis- 
claiming an intention of ii\terfering generally. He afterwards renounces 
formally in favour of B., who was named a trustee in the same will ; who 
tiiereupon obtains administration cum testamento annexe. B. possesses him- 
self of the assets, and afterwards dies insolvent. A. is liable as executor, 
notwithstanding his renunciation : and is answerable for the acts of B., it 
appearing that he had a control over the assets ; and B. being considered as 
having obtained possession thereof by bis means. Doyle v. Blake, 2 8ch. Sc 
Lcf. 231. 

III. £>f ti probate. 

Jurisdiction of courts of equity pendmte lUe. 

Jurisdiction of a court of equity for an account of personal estate and a 
receiver, pending a litigation for probate ; though an administration pendente 
lUe might be obtained in the ecclesiastical court. Atkinson v. Hensbaw, 
2 Vc6. ^f^Bearn. 85. 

IV. £)ii tffc utiian of tn Itijspopitig of or cDaroing 

rotate. 

1. In the case of assigning a term, the deed being prepared for both. 

It is no objection to a title, that an assignment of a term was executed by 
one executor only, though the deed was prepared as an assignment by two 
executors, one executor being competent to assign. Simpson v. Gutteridge, 
1 Mad. 609. 

2. Effect* of a dissent. 

Assigoment of part of the assets, and judgment confessed, to a creditor 
iby one executor, not available against tlie dissent of tlic others, on belialf of 
the general creditors ; though perhaps tlie court would not interpose against 
the particular creditor, if the property had actually passed, or to deprive him 
of any legal advantage. Lepard v. Vernon, 2 Ves. d: Beam. 31. 

V. qf tSc ceiwnaation qf an ej^etutqt. 

A co^^ecutor during Jbis4X)mpanion’s lifetime. 

The renunciation of one executor in the lifetime of another, is a nullity. 
It is not bindit^ on him, unless made after he has become the survivor. 
Arnold v. Blcncowe, 1 Cox, 226. 

P p 4 
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VI. bettumt co«exetutot0« 

In relation to the residtie. 

1. The appointment of executors gives a joint interest in the residue ; 
which, not being severed, survived. Griffiths v. Hamilton, 12 Ves. 298. 

2. Survivorship among executors. White v. Williams, 3 Ves. & Beahi, 72. 
S. Executors divide a part of their testator’s property, but leave a sum in 

tlie funds to secure an annuity : as to this they are joint tenants, and on the 
death of one, it shall survive. Baldwyn v. Johnson, 3 B. C.C. 455. * 

VII. £)f tge legal con0egueiice0 of nominating one an ejtetutot. 

Whetlier, when a debtor, it operates as a release. 

1 . Making debtor executor, is not an extinguishment of the debt. Carey 
v. Goodinge, 3 B. C. C. 1 10. 

2. The testator’s making a bond-debtor one of his executors, does not 
extinguish the debt. Errington v. Evans, Dick. 456. 

VIII. £)f an eeecutoe lie 0on tort. 

Ordering the funeral will not make one such. 

Giving directions for the funeral will not make a man executor. 
4 Ves. 216. 


IX. Of tgt grant of a&minisstration. 

1. When a prerogative administration is proper. 

Creditors or the legal representatives of such of them as were d(:‘ad, 
were ordered to be paid the sum reported due to them out of the funds, in 
court, and the accountant-general directed to draw on the bank for the same. 
He issued drafts under provincial administrations to pay such adminis- 
trators. The accountant-general declining to sign such drafts, not thinking 
they authorised it ; application was made that such drafts might be issued. 
It stood over for consideration, and on renewing the application/ the lord 
chancellor was decidedly of opinion, that such administration did not war- 
rant the payment. Docker v. Horner, Dick. 746. 

2. When a prerogative administration will be dispensed with by a 

court of equity. 

The court cannot dispense with a prerogative administration. Challnor v. 
Murhall, 6 Ves. 118. 

% 3. When an administration de bonis non is requisite. 

B. a married woman, made a will, merely executing a power given her 
by the marriage settlement, but she appointed C. executrix generally. The 
ecclesiastical court granted probate of this will in the general form, B. was 
the sole executrix of her late husband A. The general probate of the will 
of B. will transmit to C. the representation of A. without an administration 
de honis non, Barr v. Carter, Cox, 2 — 429. 

4. Of a temporary grant under stat. 38 Geo. 3. c. 87. 

Administration granted under statute 38 Geo. 3. c. 87.; where the exe- 
cutor went to Scotland. It cannot be disputed in thU court ; though it may 
at law. Though not for a limited time, it is for a limited purpose ; viz. 
being made defendant to suit in equity. The effect of the return of the ex- 
ecutor, in this instance (the executor s executor,) is, that he must be made 
a party in'the usual course ; and then the temporary administrator may 

account, 
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account, have his costs, and be discharged : but the proceedings had are not 
put an end to. llaynsfotd v. Taynion, 7 Ves; 460. 

5. Determination of a temporary grant, with the subsequent proceed- 
ings. 

Administration during a particular period, or till a particular event, de- 
termines at that period, or on that event : for instance, an administration 
during the absence of an executor ; and the administrator ought in bis declar- 
ation tp aver, that the executor is out of the realm. 7 Ves. 467* 

6. Object of granting administration pendente lite. 

1. An administrator pendente lite is appointed to collect the debts and 
property, 1 Ball & Beatty, 192, 

2. To enable such administrator to lodge money in court, he must file a 
bill. Ibid. 

3. Whether he would be justified in so doing. Queere. Ibid. 

4. To charge him with interest he should be called on to lodge the balance 
in court. Ibid. 

7. Effect of a grant made after an executor has acted in pais. 

An administration granted after an executor has acted in pais^ may be 
repealed by an application to the ecclesiastical court ; but is not merely 
void, except as a protection to the executor. The act in pais of the 
executor could not be set up by a debtor to the fund, in answer to a suit by 
the administrator. Doyle v. Blake, 2 Sch. & Lef. 237. 

8. What acts may be done before grant of administration by one 

entitled to it. 

Defendant arrested under a writ of ne exeat regnOy for a debt due to the 
intestate, discharged ; the plaintiff not having obtained administration. Swift 
V. Swift, 1 Ball dr Beatty, 326. 

X. £>f tgr aOmim^trarion boniU. 

Conditions upon which a suit thereon will be restrained. 

An administratrix entered into the usual bond in the prerogative court to 
exhibit an inventory within a limited time, &c. The time having elapsed 
without an inventory being exhibited, a creditor put the bond in suit in the 
name of the archbishop. The administratrix filed her bill for an injunction, 
which was granted on the terms of her giving judgment in the action which 
was to stand as a security for the costs at law and in equity (but not for the 
debt,) and amending the bill by submitting to account. Thomas v. Arch- 
bishop of Canterbury, 1 Cox, 399. 

XI. £)f 0 bisiputcb abmmiistcation. 

Jurisdiction of courts of equity pendente lite. 

Jurisdiction of a court of equity pending a disputed administration in the 
ecclesiastical court, to protect the property by a receiver not ousted by the 
power of the ecclesiastical court to appoint an administrator pendente lite. 
Ball V. Oliver, 2 Ves. & Beam. 96. 

XII. £)f tht autfiorttii of att abmimgttawr* 

An administrator pendente Hie. 

1. Power of administrator pendente lite to bring actions for recovering 
debts. 2 Ves. & Beam. 97. 

2. Tha nature of the authority conferred on an administrator pendente 
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lUe is merely to collect the effects and to pay debts ; he has no authority to 
pay legacies ; yet if he does pay them bondjidey he shall have credit for them. 
1 Sch. & Lef. 254s 

XIII. iDf tSc risSfiJ of rmutoro anO flimtitiisstratoro. 

1. They succeed to the equities of tliosc whom they represent. 

B„ a purchaser under a decree of the first presentation to a living of 
which A. is seised for life of the advowson, afterwards takes a conm^ance 
from A. of the second presentation to the same living, and sells the first 
presentation to the present incumbent. To a bill by A. to set aside this 
transaction on the ground of fraud, praying a discovery, B. puts in an 
answer, refusing to make the discovery required, as tending to subject him 
to forfeiture on account of simony ; B. having afterwards died, the suit is 
relieved against his executor, who is held entitled to the same protection that 
was claimed by B. Parkhurst v. Lowten, 1 Mer. 391. 

2. How far considered absolute proprietors of the estate. 

1. In many respects and for many purposes third persons may consider 
exccutous absolute owners. 7 Ves. 166. 

2. After a lapse of six or seven years, equity will not restrain by injunc- 
tion a creditor of an executor from taking in execution the goods of a tes- 
tator for the executor's own debt. Ray v. Ray, Cooper, 264. 

3. To pledge the estate. 

1. Deposit of bonds of the testator, by an executrix, with bankers, as a 
security for her own debt. Quare, whether the bankers can retain them. 
•Scott V. Tyler, 2 B. C. C. 431. 

2. Security by executor upon the assets for Iiis own debt and future ad- 
vances, with other circumstances, proving the act not to be consistent with 
the duty of executor, but for his own advantage, cannot be held. 17 Ves. 
jun. 168. 

3. Pledge of the assets by an executor cannot be held, even against a 
pecuniary or residuary legatee, and though for money, advanced at the 
time, if under circumstances, showing knowledge of an intended application, 
not coiiformablc to, or connected with, the clxaracter of executor. Distinc- 
tion between an antecedent debt and a present advance, as the consideration 
not conclusive. 17 Ves. jun. 170. 

4. Pledge by executors, of bonds to the testator sustained upon advances 
of money from time to time for several years : the bill being filed, not by 
specific legatees, but by co-executors, who had not previously acted. 
McLeod V. Drummond, 14 Ves. 353. ; 17 Ves. 152. 

‘ 5. Leasehold estates specifically bequeathed to an executor, were by him 
assigned as a security for his own debt. That assignment, no collusion 
appearing, was established against a creditor. Taylor v. Hawkins, 8 Ves. 
209. ^ 

6. Upon a deposit by executors of the testator’s property with their own, 
for their own debt, the latter to be first applied. 17 Ves. jun. 158. 

4. To alienate the estate. 

1 . Power of disposition generally incident to an executor. 7 Ves. 166. 

2. A lease by an administrator to a party having notice, that a sale was 
required by the persons beneficially interested, cannot be supported, and 
will be set aside. Broban v. Drohan, 1 Ball & Beatty, 185. 

3. Transfer by an executor, a clear misapplication of assets, immediately 
after the death, to secure a debt of the executor and future advances, under 
circumstais^ecs of gross negligence, though not direct fraud, set aside by 
general legatees. Hill v. Simpson, 7 Ves. 152. 


5. To 
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5. To dispose of a lease held under covenant not to alien. 

Executors may dispose of a lease for years as assets, notwithstanding a 
proviso or covenant that lessee shall not alien. Seers v. Hind, 1 Ves. 294*. 

6. Of specific restraints iigainst their alienating. 

Testator may provide, that in case of a devolution to executors; they shall 
not alien : but it must be very special. 1 Ves. 295. 

^ To the possession of securities to obtain their contents. 

Molbn granted that securities shall be delivered to executor to receive 
money. Jones v. Jones, 3 B. C. C. 80. 

8. To purchase the estate. 

1. An executor shall not be permitted, either mediately or by means of a 
trustee, to be the purchaser from himself of any part of the assets ; but shall 
be considered a trustee for the persons interested in the estate, and shall 
account for the utmost extent of advantage made by him of the subject so 
purchased. Hall v. Hallet, 1 Cox, 134. 

2. Executor cannot buy the debts for his own benefit. * 6 Ves. 628. 

3. Executor cannot buy for his own benefit debts due from the testator’s 
estate. 8 Ves. 346. 350. 

9. To renew a lease for their own benefit. 

On a question as to leases renewed by an executrix after the term had 
expired, whether for her own benefit, or for the benefit of the estate of the 
testator, and a secret trust to her executors, they were declared to result 
for the next of kin. Bromfield v. Chichester, Dick. 480. ; Raw v. Duthclly, 
Id. 480. 

10. To enlarge a tenancy at sufferance for their own benefit. 

An executor to a tenant by sufferance, or at will, obtaining a larger 
interest, is a trustee for the residuary legatee ; like the case of general occu- 
pancy. 11 Ves. 392. 

11. To the profits arising from investing the estate. 

1. If an executor lay out the assets on private securities^ all the benefit 
made thereby shall accrue to the estate, yet the executor shall answer all 
the deficiency ; and the particular circumstances of good conduct in the 
executor cannot prevail against the general rule, Adye v. Feuilletcau, 
1 Cox, 24. 

2. Executors bound to accumulate, cannot account, as if the money had 
been laid out in the funds ; if it was not so laid out ; or, being so, he had 
sold out an advance. 1 1 Ves. 108. 

3. Executor acting with regard to the testator’s property in any other 
manner than the trust requires, is answerable to the cestu^ que trust for any 
gain, and is liable to any loss. 4 Ves. 622. 

4. Where an executor appears to have made 51. per cent, of the assets in 
his hands, or where he has by the non-application of assets done damage to 
the estate, to the amount of 5l. per cent.^ in either case he shall be chared 
with interest at that rate ; and therefore where he permits debts carrying 
interest at 5l. per cent, to run on, when he had in his hands a fund to pay 
thefBt, he shall ed raiione pay interest at that rate. But where k appears 
only that the executor retained the assets for his own purposes, he shall 
answer interest at 4/. per cent. Hall v. Hallet, 1 Cox, 134. 

5. Testator in India, bequeaths a sum of sicca rupees to his wife for life, 
with remainder to his children, and appoints his wife executrix, who invests 
the money on Indian securities, producing a large rate of interest, and after- 
wards comes to England with her only child, an infant. On bill by the 
infant, held, that the widow is not compellable to refund the excess of 

interest 
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interest received by her, beyond what the legacy would have produced if 
invested in the English funds, but ordered the money to be remitted to Eng- 
land, and laid out in SLper cent, annuities. Holland v. Hughes, 3 Mer. 685. 

12. To the profits of the sale of testator’s manuscript works. 

Account ordered of one moiety of the profits arising by the sale of 
testator’s manuscript books. Foster v. Strange, Dick. 348. 

13. Reimbursements for the employment of an attorney. 

1. If an executor employs a solicitor to do business for him in the riljhage- 
ment of his testator’s affairs, he shall be allowed what he pays the solicitor 
for such business. Macnamara v. Jones, Dick. 587. 

2. Allowance made to a solicitor, employed by the mother of an infant, 
in receiving rents which were in danger of being lost, given as a just 
allowance to the mother, supposing her the accounting party. Stewart v. 
Hoare, 2 B. C. C. 663. 

14. Reimbursement for the employment of an accountant. 

Executor, under the circumstances, allowed the expcnces of an account- 
ant. Henderson v. M‘Iver, 3 Mad. 275. 

15. Distinction between a receiver and a personal representative, with 
respect to remuneration for charges and trouble. 

Distinction betw’een an executor and a receiver as to allowances for 
charges and trouble. 15 Ves. 276. 

16. Commission upon receipt and payments by an executor abroad. 

1. An executor in India, passing his accounts in this court, is entitled to 
the commission upon the receipts or paymerits, according to the practice 
in India. Chatham v. Lord Audley ; Poole v. Larkins, 4 Ves. 72. 

2. Agents being also appointed executors of the principal, are not entitled 
to commission upon remittances from India by the testator, not received 
until after his death. Hovey v. Blakeman, 4 Ves. 596. 

3. Executor in India, having a legacy for his trouble, not entitled fo 
commission on receipts and payments, or either, as executor ; nor allowed, 
in passing his accounts after a series of years, to renounce his legacy, and 
charge commission on such receipts and payments. Freeman v. Fairlie, 
3 Mer. 24. 

17. Extent of the right of retainer. 

Executor’s right to retain his own debt. 18 Ves.jun. 296. 

18. Retainer as to co-surety with the testator. 

Executor had become bound with the testator in a bond for another per- 
son, allowed to retain the whole of what was due on the bond. Bathurst v. 
De la Zouch, Dick. 460. 

19. Retainer in the case of trusts. 

A right of retainer is not prejudiced by the circumstance, that the admi- 
nistration is granted to another for the use of the creditor, a lunatic, any 
more than if durante minoritate, nor, that the debt is due to a trustee. Franks 
V. Cooper, 4 Ves. 763. 

20. Retainer against the next of kin, to indemnify against a future 

contingent demand. 

Executor claiming to retain out of the residue certain parts of the pro- 
perty, to protect himself against a future contingent demand in respect of 
covenants entered into by tlie testator for payment of rent and repairs of an 
estate held by him under lease from a corporation, though there was no ex- 
isting brca^i of covenant nor arrears of rent, in respect of which he was 

liable : 
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liable ; on a bill by the residuary legatee for the property so retained, or- 
dered, tliat the funds in question be made over to the plaiutifV, on his giving 
a sufficient indemnity to the executor ; the terms of such indemnity to be 
settled before the master. Simmonds v, Holland, Mer. 547. 

21, Retainer out of a co-executor’s legacy, in respect of a dnm/avif^ 

Retainer allowed to one executor out of a legacy to his co-e\t*cutor in 
respect of a devastavit, Sims v. Doughty, 5 Ves. 2i^3, 

^22. Retainer by a temporary, for the true, representative. 

Vide 4 Vcs. 763. 

23. Retainer for the true representative, a lunatic. 

Ibid. 

24, To be allowed for payment of legacies. 

Under a decree for an account, and applying personal estate in payment 
of debts and funeral expences, and directing the clear surplus to be paid 
over, making to the parties all just allowances, the master ought to allow 
payments in discharge of legacies. Nightingale v. Lawson, 1 Cox, 23. 

25. 1 o restrain a creditor from proceeding at law. 

1. This court will not before a decree interpose in favour of an executor 
against a creditor proceeding at law. Rush v. Higgs, 4 Ves. 638. 

2. A decree against an executor is in nature of a judgment at law. After 
that he may, on motion, without filing a bill for an injunction, restrain a cre- 
ditor suing at law. The executor must pay the costs till notice of the de- 
cree, but not after notice ; and he must make an affidavit as to the funds in 
his hands. Paxton v. Douglas, 8 Ves. 520. 

3. Effect of a decree against administrator, entitling him to an injunction 
against the suit of a creditor, qualified by requiring an account of the assets 
cither by the answer or affidavit. Gilpin v. Lady Southampton, 18 Vcs. jun, 
469. 

4. In the case of an executor after a decree to account, creditors are re- 
strained by injunction without bill, from proceeding at law. 1 Ball& Beatty, 
320. 

26. To restrain a bill by a legatee, after a distribution of assets under 

a decree. 

After a distribution of assets under a decree ascertaining rights of legatees, 
advertisements for all persons interested to prove their claims before the 
master, being previously published, a bill by a legatee against the repre- 
sentatives of the executor, dismissed. Farrell v. Smith, 2 B. & B. 337. 

27. To the protection of the court, in doing what it has ordered. 

Where equity has taken the management of assets from an executor, it 

will not permit him to be charged for what has been done pursuant to its 
directions. Farrell v. Smith, 2 B. & B. 342. 

28. To the protection of the court, in doing what it would order. 

1. If an executor without application to the court, does what the court 
would have approved, it shall stand. 4 Ves, 369. 

2. The. court will protect an executor in doing what it would order. 7 Ves. 
150. 

29. To the indulgence of the court. 

Indulgence of the court to executors and trustees having a difficult duty 
to perform, but keeping their accounts regularly, being always ready to 
give information as to the state of the fund, and having provided for the 
security of the fund, no more than strict justice, and as such to be con- 
sidered. Freeman v. Fairlie, 3 Mer. 42. 

J6 


30. Under 
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30. Under discretionnry powers granted by the will. 

1 . A payment for mourning rings, though not directed by the will, al- 
lowed, under the discretion given to the executors. Paice v. tlie Archbishop 
of Canterbury, 14 Ve8.364'. 

2. The testator directed his executors to lay out the residue of his estates 
in the purchase of land, or upon heritable or personal securities, at such 
rate of interest as they should think reasonable. The executors lent the 
fund to one of themselves on bond BiU. per cent.^ vfhenSL per cent* 
have been made by heritable or government securities. The discrerioa given 
by the will to the executors might have been soundly exercised by their 
lending the money to any other person upon such terms as they thought rea- 
sonable ; but a trustee contracting with himself cannot spare himself, and 
he shall therefore pay interest at 51* per cent* for the money in his hands. 
Forbes v. Ross, 2 Cox, 113. 

31. To set up the title of the heir at law, on a question whether pro- 

perty is personal or real. 

Executor unable to state whether houses, the rent of whidi he has been 
receiving as executor, are leasehold or freehold, not allowed to set up the 
title of the heir at law as between himself and the personal representatives. 
Freeman v. Fairlie, 3 Mer. 35. 

32. Equitable demands of the representative against the next of kin, 

‘ how protected. 

An administratrix having an equitable demand against tlic personal estate 
of her intestate, the couit will enjoin the next of kin from proceeding in 
the spiritual court to compel a distribution ; but they may proceed to compel 
tlie administratrix to exhibit an inventory. Backhouse v. Hunter, 1 Cox, 
342. 

33. Co-executors take a residue as joint tenants. 

Executors taking a residue as executors, arc joint tenants, 1* re wen v. 
Retfe, 2B.C.C.220. 

34. Of an infant executor. 

The court will not order money to be paid out to an infant executrix, but 
will refer it to the master to enquire whether there arc any debts or legacies, 
and to consider of a maintenance. Compart v. Compart, 3 B. C. C. 195. 

XIV. iDf tecibwibc ngljt?. 

Whether a purchaser from arepresentative is bound to see to the appli- 
cation of the money. 

Generally, a purchaser from an executor not bound by his misapplication 
of ihe aioney^ nor in many cases even of pledge, if free from fraud, or 
direct evidence on the face of the transaction of an intended niisappHcation. 
17 Ves. jun. 154. 

XV. obUgattoit of ^ntarjs mit aiinuiuoitciuorss. 

1. Their duty to keep distmet accounts. 

f tis thebounden duty of an executor to keep clear and distinct accounts 
of the property which he is bound to administer. If therefore he chooses to 
mix the accounts whb diose cf his own trading concerns, be cannot thereby 
prad«icing original books in whidli any part of diosc 

aoaoontSiJii^ be inserted, freeman w. Fairlie, 8 Mier. m It is a more dif- 

£cnk as between an exeeutor bound to produce, apd fits partner 

fmteafle ; but if tht paftnens have pennitled him le fnix the acommts, >it 
seems they cannot afterwards objeet *te ^ production, deariy so ki a case 

where 
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where the executor has admitted the havio^ lent to the house port of the 
trust property, and that they liave been dealing with it. Freeman v. Fairiie, 
3 Mer. 44. 

Their duty to ear-mark money in their hands. 

An executor dealing with money in his hands is bound to ear-mark it ; but 
if he cannot answer as to the state of it, the court has no power to act as 
upon an admission. Freeman v. Fairiie, 3 Mer. 40. 

3. In regard to investing the estate upon security. 

Executor cannot lend money on personal security, tliough words which 
may imply a discretion so to do, are used by the testator. Wilkes v. Steward, 
Cooper, 6. 

4. To perfect a gift inter vinos. 

Executor never called upon to do any act to porfect a gift inter vivos, 
except in the particular cases of supplying a defective execution of a power, 
and the want of a surrender of a copyhold. 12 Ves. 46. 

5. In miscellaneous cases. 

Dividend received by an executor on account of a bond specifically be- 
queathed, but retained by him, and another, to which he was benefictally 
entitled under the will, apportioned. Innes v. Johnson, 4 Ves. 568. 

XVI. URcspottsibilitii of mnitorfi onb abmintetratorst* 

1. A representative is liaUe for incautious, thougii innocent, acts. 

Executor in trust for infants, having paid under a written obligation, ex- 
ecuted abroad, though in possession of a counter-obligation to repay part 
witli interest at the death of the party, acknowledging that to be so mnoh 
more than the debt, and neither instrument having been transferred, was 
charged as having been paid incautiously, though innocently ; and therefore 
he was permitted to try the question at law. Vez v. Emery, 5 Ves. 141. 

2. Distinction with respect to legatees and creditors. 

Executors may be discharged as against legatees, though not as against 
creditors ; the former being bound by the terms of the will ; the latter not. 
2Sch.&Lef.289. 245. 

3. Modes of securing themselves from. 

Executors, in order to be discharged, must either wholly renounce or put 
the administration of the assets into the hands of a court of equity. 2 Sch. 
iSrLef.245. 

4. Responsibility of an executor who interferes, and then renounces 
without having proved. 

Vide 2 Cox, 274 . ; 2 S.& L. 231. 

5. What is or is not an interference by an executor who never proves. 

Ibid. 

6. Responsibility from keeping money at a bsoiker’s. 

Keeping money at his banker’^, considered as employing it in his trade. 
11 Ves. 61. 

7. For interest upon property retained. 

1. Executors keeping money of testator’s longer than the exigencies of his 
affairs require, shall pay interest ; but one shaSl not he answerable for the 
aufti come to the hands of the othfer, unless they have done Joint acts. 
'EaOh shall liable to the whole costs. LiUleMes v. Gascoyne, 

2. An executor keeping money of the testator in his hands, liabte 

interest 
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interest and costs. Lord chancellor said^ If he laid it out in three per cents » 
the court would affirm his act. Franklin v. Frith, 3 B. C. C. 433. 

3. An executor keeping the fund, and using it for his own benefit, con- 
trary to his trust, decreed to account with interest at 5/. jjer cent* and costs. 
Piety V, Stace, 4 Ves. 620. 

4. Executor, to whom negligence was imputable, charged with the arrears 
of rent unreceived, and balances in his hands, together with interest at 4/. 
per cent* and the costs of the suit relating to such arrears and balances. 
Tebbs V. Carpenter, 1 Mad. 290. 

5. Instances where executors were made to pay interest on balanccN in 
their hands. 1 Ball & Beatty, 231. n. 

8. For deficiencies arising from investing the estate. 

Videl Cox, 24.; 2 Cox, 113. 

9. For a loss arising from employing the assets. 

Vide 4 Ves. 622. 

10. Responsibility of, from the failure of an agent. 

1. Executors directed with all convenient speed to pay debts and lay out 
the residue in mortgage, held not answerable for a loss % the insolvency of 
the testator’s banker, after selling negotiable securities deposited with liim 
by the testator. Rowth v. Howell, 3 Ves. 565. 

2. Testatrix directed her executor to sell ten houses, and invest the pro- 
duce (after payment of her debts) in real or government securities, and to 
pay the interest to her three nephews until they attained twenty-one ; and as 
each attained that age, to have one-third of the principal. The executor 
sold the houses, and applied part in payment of funeral expcnccs, SiC*^ and 
paid the rest into his banker’s hands, mixing it with his own money. The 
bankers failed, and held that he was liable to pay the money to the legatees. 
Fletcher v. Wdker, 3 Mad. 73. 

11. For the loss of money obtained through the medium of their 

draft. 

1. Executors joining in a draft for the property of the testator, and suffer- 
ing the money to be in the hands of a tradesman, are both liable to the loss, 
though one has done no other act in execution of the will. Sadler v. Hobbs, 
2B. C. C. 114. 

2. Two executors under the circumstances, charged with a loss by neglect-* 
ing to call in money lent by the testator upon bond. Powell v. Evans, 

5 Ves. 839. 

12. Responsibility from neglecting to enforce payment of debts. 

1. Executors ought not, without great reason, to permit money to remain 
upon personal security longer than is absolutely necessary. 5 Ves. 844. 

2. Executor not having brought an action on a bond, charged with the 
same. Lawson v. Copeland, 2 B. C. C. 156. 

13. For not paying of debts. 

Vide 1 Cox, 134. 

14. In the case of a legacy not well appropriated. 

Executor shall make good a legacy not well appropriated. Cooper v. 
Douglas, 2 B. C. C. 231. 

15. Of setting off a bequest to the executor against his receipts. 

The annuity given to the executor by the will was stopped to satisfy debts 
due from him in respect of receipts as executor. Skinner v. Sweet, 3 Mad. 

^4. 


16. Re- 
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16. Responsibility of a receiver’s representative. 

Of a receiver admitting assets bound to answer what was upon a subsequent 
inquiry found due for interest. 4 Ves. 606. 

1 7. For acting under a decree afterwards reversed. 

Executor pays debts with money received under a decree which is re- 
versed ; he must refund ; otherwise, if the appeal is delayed. 2 Ves. 583. 

18. In relation to specific performance of testator’s agreement. 

Agreement to grant an annuity. Execution of such an agreement against 
the executors. Nield v. Smith, 14 Ves. 491. 

19. Estoppel resulting from the payment of legacies. 

Executor having paid legacies, stands in a situation in which (at least for 
the security of the fund) it is not competent to him to allege, that debts are 
unpaid. Freeman v. Fairlie, 3 Mer. 38. 

20. Whether discharged by lapse of time. 

Effect of length of time against a demand in respect of misapplication of 
assets by the executor. 17 Ves. juii. 165. 

21. Liability of an administrator, litc^ for interest upon money 

retained. 

Vide 1 B. &B. 192. 

22. Responsibility in general cases of a co-executor for the act of his 

companion. 

1. One executor doing an act, by which property gets into the possession 
of another executor, though with an innocent motive, is equally answerable. 
Otherwise, if he is merely passive. The cxstiii que trust barred by acquies- 
cence. Langford V. Gascoyne, 11 Ves. 333. 

2. To discharge a co-executor, the act must be necessary for tlic purposes 
of the will ; and he must use reasonable diligence in inquiring Into the truth 
of the representation. 11 Ves. 254. 

23. Responsibility of a co-executor for the act of his companioii, in the 

case of joining in acts of necessity. 

• One executor in trust is not answerable for the receipts of the other 
merely by taking probate, permitting the other to possess the assets, and 
joining in acts necessary to enable him to administer ; otherwise, if he goes 
farther and concurs in the application. Hovey v. Blakernan, 4 Ves. 596. 

24. Responsibility of a co-executor for the act of his companion, in the 

- case of property passing through his hands. 

A co-executor, who proved, but never acted, cannot be charged by re- 
ceiving a bill by the })ost on account of the estate, and sending it immedi- 
ately to the acting executor. Balchcn v. Scott, 2 Ves. 678. 

25. Responsibility of a co-executor for the act of his companion, in 

dissipating assets handed over by the former. 

If one executor possess part of his testator’s estate, and pays it over to 
another executor, who embezzles it ; the former, or in case of his death, his 
assets, shall make it good. Townsend v. Barber, Dick. 366. 

26. Responsibility of a co-executor for the act of his comjianion, from 

enabling him to receive the property. 

As to the oases, breaking down the dFstinction between executors and 
trustees joining in an act, by which one obtains and misapplies the fu )d, 
VoL. VIII. Q q that 
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that executors are all liable, trustees not, as the former need not, and the 
latter must, join. Quaere, 16 Ves. 479. 

27. Responsibility of a co-executor for the act of his companion, from 
enabling him, by indorsement, to receive the contents of a bill. 

Bill of exchange remitted to two agents, payable to them personally, who 
on the death of the principal become his executors ; the mere indorsement 
of the one, after they are executors, in order to enable the other to receive 
the money, is not sufficient to charge him, who does not receive it. 4 Ves. 
608. 

28. Responsibility of a co-executor for the act of his companion, from 

joining in a transfer to him. 

Executor charged for negligence by joining in a transfer tS a co-executor 
upon his representation, that it was required for debts : but not liable so far 
as they can prove the application to that purpose ; though he possessed 
other funds, part of the assets, not through them ; which funds he wasted. 
Lord Shipbrooke v. Lord Hinchinbrook, 11 Ves. 252. ; 16 Ves. 477. 

29. Responsibility of a co-executor for the act of his companion, in 

the case of a joint receipt. 

1. General rule, that executors joining in a receipt are all chargeable: 
in the case of trustees, only the person receiving the money. The reason of 
the distinction. The lord chancellor disapproved the relaxation in favour 
of executors of that rule. 7 Ves. 198. 

2. Executor, who is likewise a trustee, joining in a receipt and re-con- 
veyance of a mortgaged estate, though he does not receive the money, is 
liable ; the receipt being in evidence, no enquiry can be made as to the 
fact. Scurfield v. Howes, 3 B. C. C. 90. 

3. Where executors are jointly charged, one only having received the 
money, and the other joined in the receipt, it is on the ground that the 
property is under the controul of both. 2 Sch. & Lef. 242. The question 
in such a case, is, whether the executor joining in the receipt had a con- 
troul ? and of that, his joining in the receipt is evidence. Ibid. 

4. Executors join in a receipt for money which is under the controul of 
both ; both shall be responsible, though the money be actually received only 
by one ; for it amounts to a direction by the other to pay his co-executor. 
Secus, if the signing be of necessity, and the money not under the contronl 
of both. 1 Sch. & Lef. 341. 

5. Joining in a receipt, though perhaps not absolutely necessary, not 
conclusive against an executor, any more than against a trustee, to charge 
him with the receipts of his co-executor. 4 Ves, 608. 

6. Where testator had directed that his executors should not be liable 
for each other’s acts, one of them, who w^as in good credit at the time, 
having called in a mortgage, and received the money, sends round the 
assignment to his co-exocutors, who execute it, and sign a receipt. Held, 
that as no part of the money had come to their hands, they should not be 
answerable. Westley v. Clarke, 1 Eden, 357. ; Cox’s P. W. 82 n. ; Dick. 
.329. 

30. Responsibility of a co-executor for the act of his companion, from 

joining in a sale of stock. 

One executor and trustee charged under the circumstances, with a loss 
occasioned by joining in the sale of stock ; the other having received all the 
money and absconded. Chambers v. Minchin, 7 Ves. 186. 

31. Responsibility of a co-executor in a miscellaneous case. 

T. and hTs partners, together with W., give securities to C., for the proper 
debt of T. W. dies, leaving T. and C. his executors, and T. hii residuary 

legatee ; 
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legatee; and leaving a sum of money under the controul of C. C. applies 
this money to the paymeni of the seeurities given bv T. and Co. and by W. ; 
and debits W. in an account with the amount: and on settling with T., aa 
executor of W.y C. hands him over these securities, and pays him as re* 
siduary legatee, the balance due to the estate of W. C. shall be answerable 
to the creditors and legatees of W., on failure of T., as well for the sum paid 
to T., as that retained oy C. Joy v. Campbell, 1 Sch. & Lef. 328. 340. 

XVII. g>f a btH for an acrount and ln0trtiiutton. 

1, The bill is directed, not against the person, but the estate. 

At law, the person often sued in respect of the assets; in equity, the assets 
themselvq^. I Ves. 430. „ i 

2. Mode of compelling personal representatives to account. 

There is no regular way of calling executors to account but by bill, they 
not being bound to account as guardians and receivers. 1 Ball & Beatty, 75. 

3. Annexation of a schedule to an administrator’s answer, disputing 

the claim. 

Administrator disputing by his answer the foundation of the bill, viz. a 
balance of accounts against the testator’s estate, need not set forth an 
account of the personal estate, &c. by way of schedule. Philips v. Caney, 
4 Ves. 107. 

4. Of enforcing due diligence in accounting. 

Executor in India coming to England, and after 21 years being called 
upon to account, alleging that he has left his books, &c. behind him in 
India, ordered to produce copies of all entries in such books, &c. within 
six months, though it should be impossible that he should do so, in order 
that the court may have an opportunity from time to time of seeing that he 
has used proper diligence. Freeman v. Fairlie, 3 Mer. 45. 

5. Mode of accounting for property bequeathed to minors. ^ 

Executors are not, on motion, permitted to account before the master, 
for property bequeathed by testator to minors. An account so taken is 
not binding on the minors, there being no suit depending in court, to which 
they were parties. In re Burke, 1 Bdl & Beatty, 74. 

6. Of excuses for not discovering the application of tlie estate. 

That the executor is uncertain whether part of the property is real or 
personal, and, if real, who are the persons entitled to it, does not afford him 
any ground for declining to set forth in answer to a bill by the personal 
representatives, what he has done with the property. Freeman v. Fairlie, 
8 Mer. 37. 

7. Of directing the account against a co-executor as well, not^th* 

standing his not having proved or received assets. 

An infant legatee sued for an account against two executors; one of 
them had not proved, and denied having received any assets ; the account 
was directed against both. Price v. Vaughan, 2 Anst. 524. 

8. A representative not joined, may be made a party after decreed to 

account. 

An executor not a party introduced into the decree as a party, and 
ordered to account. Pkt v. Brewster, Dick, 87. 

9. What admission of assets sufficient tp order them into court. 

Adnufinon by an executor, that the whole amount of the pmperty is near 
40,000/.9 and that the whole is invested in India on public securities, either 

Q q 2 in 
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in his name, or in the name of the house in which he is a partner, but 
subject to his disposal, unless some part is in the hands of the said house 
at interest, which he believes may be the case, not a sufficient admission of 
money in his hands, to order the payment into court of any part of it. 
Freeman v. Fairlie, 3 Mer. 39. 

10. Effect of an admission of assets. 

1. Defendant, executor of a receiver, admitted assets to pay rents received 
by his testator : the bill was amended, by a charge that the testator made 
interest. The executor not answering the amended bill, a decree was made, 
that he should pay interest made by his testator ; and on re-hearing, held 
bound by the admission. Foster v. Foster, 2 B. C. C. 616. 

2. Vide 5 Ves. 21. 

11. An admission of assets is waived by going to an account before 

the master. 

An aldmission of assets, by the executor’s answer, is waived, if the plain- 
tiff goes to an account before the master. Wall v. Bushby, 1 B. C. C.484?. 

12. The first question, upon the distribution, is, as to the existence of 

a legal debt. 

. Upon the administration of assets no question ought to be determined in 
equity, till it is, first determined whether there is a good debt at law. 4 Ves. 
815. 

13. Extent of an annuity-creditor’s claim on a deficiency of assets. 
Upon a deficiency of assets administered in this court, a value must be 
set ujpoii an annuity at the time of the death ; and the annuitant can claim 
only in respect of that. Franks v. Cooper, 4 Ves. 763. 

14. A case in which a surety claimed, and was admitted to a certain 

e^ctent. , 

B., as a surety for A., became bound with him in a joint bond to C. and 
D. in a penalty of 180,000/. with condition for payment of 90,000/. with 
interest at 51. per cent. By a counter bond of the same date, A. became 
bound to B. in a like penalty, with condition to save harmless, and indem- 
nified the said B., his heirs, executors, &c. from payment of the said sum 
of 90,000/. and interest, and from all damages he might sustain for or on 
account of the non-payment of the said sum of 90,000/. and interest. After 
the deaths of A. and B., the executors of B. were called upon to pay, and 
actually did pay to C. and D, 22,000/. on account of the principal, and 
several large sums on account of the interest of A.’s debt. In a suit for 
the administration of A.’s estate, the court allowed the executors of B. to 
come in as creditors of the several sums of * money so paid by them, and for 
interest on the 22,000/., but not for interest on the several sums of money 
paid by them to C. and D. for interest of the original debt. Rigby v. 
McNamara, 2 Cox, 415. 

] 5. Whether the statement in an answer of belief of the debt being due, 

will found a decree. 

The answer of an administrator to a creditor’s bill, stating, that he believes 
the debt is due, whether that is sufficient foundation for a decree, queere. 
Hill V. Binney, 6 Ves. 738. 

16. Farther directions after a decree to account. 

Upon farther directions, under the usual decree for an account against an 
administratrix, an enquiry as to balances in her hands from time to time, 
with a computation of interest thereon prayed by petition, upon affidavits of 
her conduct before the master, by attempting to support her discharge by 
forgery, &c. was refused. Parnell v. Price, 14 Ves. 502. 

17. Of 
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17. Of bringing an administrator before the master, after decree passed 

and entered. 

Administrator not brought before the master by motion after a decree 
passed and entered, if any thing in it affecting him by waj of order to pay: 
otherwise, if only to witness what is done. Habergham v. Vincent, 1 Ves. 68. 

18. Course pursued — where, after examination of creditor’s witnesses, 

the heir, supposed dead, was found living. 

Bill by creditors of testator ; after they had examined their witnesses, they 
discovered that the heir at law, supposed to be dead, was living ; what was 
done thereupon. Austen v. Hinton, 1 Dick. 280. 

XVIII. a tftevet for ait atcoutit anti tiiotriliutionf • 

1. Nature of the account that will be decreed on a bill filed by a single 

creditor. 

Where a single creditor files a bill for the payment of his own debt only, 
the court does not direct a general account of the testator’s debts, but only 
an account which is ordered to be paid in a course of administration. At- 
torney-general V. Cornthwaite, 2 Cox, 44. 

2. Of the right of a creditor to prosecute a decree obtaiiled by the 

next of kin. 

In case of unreasonable delay in prosecuting a decree in a suit by next of 
kin against an administrator, the court will give leave to a creditor to prose- 
cute a decree wldch has been so neglected. Sims v. Ridge, 3 Mer. 458. 

XIX. j©f tfie proof of liebt0» 

Plaintiff adanitted (5) pi'ovc before tlie anaster. 

The plaintiff admitted to prove liis debt before the master. Newman v. 
Norris, Dick. 259. 

XX. jaapincnt of ichto* 

After a decree to account. 

Administratrix not allowed for debts paid after a decree to account ; but 
shall stand in the place of the creditors paid, Jones v. Jukes, 2 Ves. 518. 

XXI. £)n enforcing tije papmem of liebtjS tine to tfie esftate. 

By bill, at the suit of the party interested, against a debtor, to the estate. 

1. Though generally a bill by those interested in the personal estate, as 
creditors, or next of kin, will not lie against a debtor to the estate, it will 
under circumstances, as, in this case upon collusion wkh the representative. 
The defendant was also liable in the character of trustee and agent. Doran 
V. Simpson, 4 Ves. 651. 

2. The general principle, on which a debtor to the estate cannot be made 
a defendant to a bill by a creditor or residuary legatee against the executor, 
unless collusion, insolvency, or some special case, applies equally to the case 
of a creditor overpaid by the executor; In a case of that sort upon the cir- 
cumstances of suspicion, particularly attending to the character of the cre- 
ditor, as attorney and confidential agent to the testatrix, an issue was directed. 
Alsager v. Rowley, 6 Ves. 748. 

3. Creditor permitted to sue the debtor in equity, upon collusion with the 
executor. 9 Ves. 86. 

4. Suit by a creditor against persons accountable to the estate allowed in 

Q q 3 a spe- 
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H Bpecial case ; m, where the representatives cannot, or will not, act. One 
object of the suit being the establishment of an agreement for carrying on a 
colliery, the plaintiff must take it subject to all engagements, as a continuing 
concern. No security to be given for the result of the account. Whether 
the plaintiff, being a creditor by judgment 17 years old, can have a decree 
without putting himself in a situation to proceed at law, viz. reviving by 
scire fycias, qn<ere* The bill would be retained, that the debt might be sub- 
stantiated by an issue, or Other proceeding at law. Burroifghs v. Elton, 
11 Yes. 29. 

XXII. siagac avt legal ; to ttiBat Hemattbsi, attH ttt 
oetiet tgep 0fiall be opplteb. 

1. Reversion upon estate tail. 

1. Reversion in fee, after an estate tail spent, held to be assets to pay 
debts. Countess of Warwick v. Edwards, Dick. 51. 

2. The question whether a reversion (after several estates tail) falling in 
after the death of the reversioner', be assets to pay his debts, agitated, but 
not determined. Tweedale v« Coventry, 1 B. C. C. 240. 

2. Orphanage share under the custom of London. 

Orphanage share under the custom of London is subject to debts. 2 Yes. 
254. 

S. Remittance for a specific purpose. 

A remittance in bills and notes, for a specific purpose, viz. to answer 
acceptances, received by the administrator, in consequence of the death of 
the party, to whom it was remitted, held not general assets: the special 
purpose operating a lien ; which would also be the effect upon a bankruptcy. 
Kassel v. Smithers, T2 Yes. 119. * 

4. Term specifically devised. 

Where there are debts, executors may sell testator's term specifically 
devised ; and even in suspicious circumstances of fraud, after long possession, 
by purchase, court will not relieve. Andrew v. Wrigley, 4 B. C. C. 125. 

5. Lands devised by the heir, subject to tlie payment of debts. 

Devise to heir at law, subject to the payment of testator's debts ; legal 
assets. Young v. Dennet, Dick. 452. 

6. Securities which testator declared to executor, he never meant to 

enforce. 

Notwithstanding declarations of the testator to his executor, that he never 
meant to call for payment of a promissory note ; it was held part of the 
assets, which were insuflScient for the legacies ; a charge on the real estate 
failing for want of a proper attestation of the will. Byrn v. Godfrey, 
4 Yes. 6. 

7. Debt due from the representative himself. 

A debt, due by the executor, is assets ; for the same reason that he may, 
if a creditor, retain ; that he cannot sue himself. 13 Yes. 264. 

8. Annuity charged upon land, with a covenant for seisin in feoi whicli 
the covenantor had not, is a specialty debt 

Vrfutttary annuity of 60^. by deed charged upon lands of which the grantor 
covenanted to be seised in fee. By his will he confirms tlie deed, and gives 
ttie grantee a Jegacy of 600t, grantor not being seised in fee, grantee con- 
sidered as a creditor by covenant, and satisfaction decreed te hiiih'out cf pit* 
MntI e^e. Qile§ v. Roe, Diek. 570^ 


9. Co- 
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9. Coveiltot by retiring partner for payment of debts and indemnity ; 
payment by the other on breach by covenantor's death, is a specialty 
debt. 

Under a covenant to a retiring partner, as soon as conveniently could be to 
pay the debts, and indemnify him against them, broken by the death of the 
covenantor, leaving debts undischarged, those debts paid by the other, a 
debt by specialty ; against which the administrator cannot retain his own 
simple contract Tiebt; as he may a debt in equal degree. Musson v. May, 
3 Ves. & Beam. 194. 

10. Payment of simple before specialty debts, without notice, when 

protected. 

Where payment of a simple contract debt, without notice of specialties, is 
held a good administration. Hawkins v. Day, Dick. 155. 

1 1 . A joint bond held several against creditors in the administration of 

assets. 

Joint bond held several against creditors in the administration of assets. 
Burn V. Burn, 3 Ves. 373* 

12. With respect to the creditors of a trade carried on subsquent to the 

death. 

Testator disposes of his property b}’- his will, and directs a trade in which 
he was concerned, to be carried on after his death. Held, that only the 
testator’s capital in the trade was liable to the creditors of the trade, who 
became such after the testator’s death, and that they had no further claim 
upon his assets* Ex parte llichardson, 3 Mad. 138. 

XXIII. OTgat are equitable a0sset0. 

1. Equity of redemption of mortgage in fee. 

An equity of redemption of a mortgage in fee, is not equitable assets ; at 
least, as against judgment-creditors ; who have aright to redeem. Sharpe v. 
the Earl of Scarborough. 4 Ves. 538. 

2. Lands devised, subject to the payment of debts. 

A testator wills his debts to be paid, and charges his estates with the 
payment of them, and subject thereto, devises his estate in fee simple to 
his widow. It was held to be equitable assets. Wride v. Clarke, Dick. 382. 

3. A charge for payment of debts. 

1. A charge for payment of debts makes equitable assets. Bailey v. Ekins, 
7 Ves. 319. 

2. Power of appointment over a sum of money, to be raised under a trust 
term, executed in favour of volunteers, is assets for creditors. But the 
equity of a purchaser from a party, taking under a voluntary deed of ad- 
pointment, was preferred to that of general creditors, having no specific 
charge. George v. Milbanke, 9 Ves. 190. 

4. Lands with a mere naked power to the executor to sell for payment 

of debts. 

1. Testator directed that all his estates should be sold, and after payment 
of certain suras, the remainder to be vested in his executors for the payment 
of debts : the money arising from the sale, held to be equitable assets. 
Newton v. Bennet, 1 B. C. C. 135. 

2. The testator charged all his estates, except a particular estate, with the 
payment of his debts, which he willed should be paid ; and directed his exe- 
cutors nominated, and the survivor and his heirs to sell for that purpose, 

Q q 4 vrithout 
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without devising his estate to them : these estates held to be equitable assets ; 
and if deficient, a real estate specifically devised, and part of the personal 
estate specifically bequeathed to contribute in proportion to raise the defi- 
ciency, and the master to settle such proportion. Silk v. Prime, Dick. 384. 

1 B. C.C.138.n.302. 

5. Lands devised for sale for payment of debts, the residue‘to be part 

of the personal estate. 

Devise to sell for payment of debts, the residue to be part of the per- 
sonal estate ; equitable assets. Batson v. Lindegreen, 2 B. C. C. 94. 

6, Power of appointment over a sum of money, to be raised under a 

trust-term, executed in favour of volunteers. 

Vide 9 Ves. 190. 

XXIV. £)f marjSgalltng assjsets. 

1. General rules relative to the administration of real estate. 

1. The old practice, to administer the personal estate before a sale of real 
estate, charged in aid, relaxed. Now, if the master foreseen a deficiency, a 
sale is permitted. 8 Ves. 2. 

2. In the administration of assets ordinarily the first fund applicable is the 
personal estate, not specifically bequeathed : then land devised or ordered 
to be sold for payment of debts ; not merely charged ; then descended 
estates ; then lands charged with the debts. The distinction is between a 
mere charge upon the real estates, and proposing the mode, in which the 
debts are to be paid. 8 Ves. 124-5. 

3. Practice of this court for convenience to sell property, which it may 
afterwards appear unnecessary to sell ; as real estate, before the situation of 
the personal property is ascertained : tlie court afterwarik setting right the 
interests. 9 Ves. 65. 

2, III favour of simple-contract creditors. 

1. Assets marshalled in favour of simple-contract creditors and legatees. 
Fenhoulhet v. Passavant, Dick, 253. 

2. Assets marshalled to let in simple-contract creditors, and legatees upon 
legal assets, pro tanto as the specialty creditors shall exhaust of equitable 
assets. Lowthian v. Hassel, Dick. 737- 

3- Assets marshalled : if it appears at any period of the cause, that spe- 
cialty creditors have gone upon the personal estate, though the bill is not 
framed with that view. Gibbs v. Ougier, 12 Ves. 413. 

S. In the case of bond-creditors. 

1. Bill by a single bond-creditor for payment of what was due to him out 
of the real assets descended. Robinson v. King, Dick. 297. 

2. Bond-creditors decreed to be paid out of the personal assets of the 
obligor ; and if not sufficient, out of the real assets descended. Walter v. 
Goring, Dick. 299. 

3. Bill by a single bond-creditor to be satisfied out of personal and real 
assets ; the bill, after consideration, dismissed so far as it prayed satisfaction 
out of the real estate. Bedford v. Leigh, Dick. 707. 

4. Against judgment-creditors. 

Assets are not marshalled against judgment-creditors. Sharpe v. the 
Earl of Scarborough, 4 Ves. 538. 

5. In favour of legatees., 

1. One Icggcy charged on real and personal estate ; if that legacy exhaust 
the personal estate, the other legatees shall stand in his place against tlie 
devisees of the land pro tanio. Hamly v. Fisher, Dick, 104. 


2. A 
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2. ' A legatee to stand in the place of a specialty creditor jijro tanto^ Skgmikt 
real estate descended, but not against a real estate devised. Hatnly v, 
Fisher, Dick. 105. 

3. Testator ordered that his executors should possess his estates and sub- 
stance to pay his debts, and gave legacies ; the assets shall be marshalled. 
Foster v. Cooke, 3 B. C. C. 347. 

4. Testatrix, after giving an annuity and legacies, devised her real estate, 
subject to the said annuity and legacies, and her debts and funeral and tes- 
tamentary expences, and the debts of her late brother. The assets were 
marshalled in favour of a legatee by a codicil. Norman v. Morrell, 4 Vcs. 
769. 

5. The personal estate being amply sufficient for the debts, though not 
equal to the discharge of the legacies in full, and the real estate being de- 
vised, the court would not under a direction to the executors to pay the 
debts and funeral expences, as soon as conveniently may be, marshal the 
assets in favour of the legatees. Keeling v. Brown, 5 Ves. 359. 

6. Assets marshalled in favour of charity-legacies. Attorney-general v. 
Lord Mountmorris, Dick. 379. 

7. Decree of the master of the rolls, directing assets to be marshalled, in 
order to let in a bequest to a charity, reversed by the lord chancellor. Hil- 
liard v. Taylor, Dick. 475. 

8. Court will not marshall assets for a charity. Makeham v. Hooper, 
4 B. C. C. 153. 

6. In favour of a charity. 

Vide supra^ pi. 5. 

7. In favour of the wife’s paraphernalia. 

1. A real estate charged with payment of debts in aid of the personal 
estate, shall be applied before the widow’s paraphernalia. Boyntun v. Boyn- 
tun, 1 Cox, 106. 

2. The claim to paraphernalia not to be disappointed by the effect of the 
c^)tion of a creditor, having a double fund. 8 Ves. 397. 

8. Practice connected therewith. 

Vide 12 Ves. 413. 

XXV. 3[n treladon to iutiittal ))rottttitti0d. 

1 . Right of an administrator pendaite lite to lodge money in court. 

Vide 1 B. & B. 192. 

2. A bill necessary to enable an administrator pendente lite to lodge 

money in court. 

Vide 1 B. & B. 192. 

3. General grounds upon which an executor will be called upon to pay 

assets into court. 

1. Executor not called on to lodge money, except upon affidavit of his 
insolvency, or an admission by him of a balance in his hands, after payment 
of debts. Rutherford v. Dawson, 2 B. & B. 17. 

2. Personal property in the hands of a testamentary guardian and execu- 
tor, ordered into court, though no imputation of insolvency or misconduct 
on the part of the executor : there being no particular purpose to be an- 
swered by leaving it outstanding. Blake v. Blake, 2 Sch. & Lef. 26- 

4. Of obliging a representative to pay assets into court, notwithstand- 

ing outstanding debts. 

Executor admitting a balance due from him to the testator upon an un- 
settled account, ordered to pay the amount into court, notwithstanding there 

were 
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were debts of the testator still outstanding ; the testator having died three 
years before. Mortlock v. Leathes, 2 Mer. 4*91. 

5. Of obliging a representative to pay assets into court, notwithstand- 

ing the pendency of an action against him. 

An executor having admitted a large balance of the personal estate to be 
in his hands, was ordered to pay the whole into court, although he stated 
that an action at law was depending against him for a debt to a considerable 
amount due from the testator ; but with liberty, in case the plaintiff in the 
action should recover, to apply to the court to have a sufficient sum paid 
out again. The plaintiff in the action did recover, and the court ordered 
the amount to be paid out to the plaintiff in the action, and not to the exe- 
cutor. Yare v. Harrison, 1 Cox, 377. 

6. Of obliging a representative to pay assets into court, admitted ia 

have been received and lent on security. 

Executor by schedule to his answer acknowledging that he had received 
the testator^s property, and lent it on a promissory note, ordered to pay the 
money into court. Vigrass v. Bonfield, 3 Mad. 62. 

7. Of obliging a representative to pay into court money bequeathed 

in trust to be laid out for an infant. 

• Executors having personal estate of the testator given to them by the will, 
upon trust to lay out on good and sufficient security, for an infant, to be 
paid on his goming of age, after a decree to account, and after notice by the 
next friend of the infant plaintiff, lending a part of such personal estate upon 
mortgage ; ordered to pay the same into court ; but the motion, asking in 
the alternative, that the executors nught be ordered to replace the amount 
by so much stock as the same would have purchased at the time of invest- 
ment, was to that extent refused. Widdowson v. Duck, 2 Mer. 494*. 

8. Of obliging a representative to pay into court money due from 

himsdf. 

Executor bound to call in money out upon personal security ; and there- 
fore to pay into court money due from himself. 8 Ves. 466. 

9. Trespass, for mesne profits does not lie against personal represent- 

atives. 

No action of trespass for mesne profits against the executor. 6 Ves. 86. 


FELON. 

eSett of an attatnliei:. 

The party may still be charged in execution, 

A person attainted may be charged in execution. 6 Ves. 734. 


FIXTURE. 

an annnraftim ts 08a!{ pa00 to tSt ttal or 

penHohal rrpretimtatitie. 

Materials for waggon-ways to work mines. 

Reference to master to inquire whether timber, laid down for making 
waggon ways, Ac. fer the better working of mines, Ac. ere fixed t6 the free- 
hold, 
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hold, and go to the heir or remaii^er man, or to the personal representative 
of the party erecting them. Lowther v. Cavendish, l Eden, 99. ; Amb. 356. ; 
3 Torn!. P. C. 186. 


FOREIGNER. 

L aitett frinitif 

1. How far aliens are subject to the operation of the laws of 
their own state. 

In the case of a bequest to a married tooman. 

Effect of the naturalization of. 

To confirm an antecedent conveyance* 

IL ;3Iien enempf 

1. Who are considered as alien enemies. 

Alien's trading in an enemy's country y though resident also as a neutraVs 
consul. 

2. Who are not considered as alien enemies. 

British residents in an enemy's country y for the purposes of a licensed 
trade. 

S. Validity or invalidity of transactions with alien enemies. 

1. Contracts. 

2. Commerce. 

4. Effect of alien enmity upon antecedent rights. 

1. It suspends onlyy •voithout destroying, rights by contract. 

2. It destroys the right of insuranccy where the property is lost by capture 

during war. 

5. In relation to judicial proceedings. 

1. Plea of alien enmity to a bill for relief. 

2. Plea of alien enmity to a bill of discovery. 


I. aitm frientif 

1. How fiir aliens are subject to the.operation of tire laws of their own 

state. 

In the case of a bequest to a married woman. 

Legacy, to a married woman, subject of a foffeign state, paid to the hus- 
band ; to whom it would by the law of that country belong. 3 Ves. 323. 

2. Effect of the naturalization of. 

To confifm an antecedent conveyance. 

Alien, devisee in trust to sell, joins in a conveyance, and afterwards ob- 
tains an act of naturalization, by which it is declared that he is from thence^ 
forth naturalized, and shall be, and is enabled to ask, take, have, retain, and 
enjoy, &c. all lands which he may or shall have by purchase or gift of any 
person or persons whatsoever. This act does not operate to confirm the title 
of the purchaser under a conveyance previously made. Ksh v. Klciu^ 
2 ^er. 431* 


II. SUiCH 
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IL aiirnwirmpf 

1. Who are considered as alien enemies^ 

Alien's trading in an enemy's country, though residmt also as a nevJtraVs 

consul. 

Alien carrying on trade in an enemy’s country, though resident there also 
in the character of consul of a neutral state, considered an alien enemy, and 
as such disabled to sue, and liable to confiscation. AJbretcht v. Sussman, 
2 Ves. & Beam. 323. 

2. Who are not considered as alien enemies. 

British residents in an enemy s country, for the jmrposes of a licensed trade. 

Residence of a British subject in an enemy’s country, for the purpose of 
a trade licensed by the government of this country, not a disability to sue 
or take out a commission of bankruptcy. Ex parte Baglehole, 18 Ves. 
jun. 525. 

3. Validity or invalidity of transactions with alien enemies. 

1. Contracts. 

Contract with alien enemy void. 13 Ves. 71. 

2. Commerce. 

Commerce of a person resident in an enemy's country, as representative 
of the crown of this country, illegal and the subject of prize, however bene- 
ficial to this country, unless authorized by licence. 18 Ves. jun. 528. 

Effect of alien enmity upon antecedent rights. 

1. It suspends only, •without destroying, rights by contract. 

The right of a foreigner by contract, generally, is only suspended by a 
subsequent war ; and may be enforced upon the restoration of peace. In 
bankruptcy therefore a claim admitted reserving the dividend. Ex parte 
Boussmaker, 13. Ves. 71. 

2. It destroys the right of insurance, •where the property is lost by capture 

during •war. 

Insurance by a subject of this country upon foreign property, does not 
cover a loss by capture in a war afterwards taking place between this ccointry 
and that of the assured. Proof in bankruptcy therefore under such a policy 
expunged. Ex parte Lee, 13 Ves. 64. 

5. In relation to judicial proceedings. 

1. Plea of alien enmity to a bill for relief 

Plea of alien enmity allowed to a bill for relief; whether to a bill for dis- 
covery merely, as a defence to an action, quaere. Albretclit v. Sussman, 
2 Ves. & Beam. 323. 

2. Plea of alien enmity to a hill of discovery^ 

Plea of alien enemy to a bill of discovery is good. Daubigny v. Duvallon, 
2 Anst. 462. 


FORFEITURE. 

tgejoclritare of tntcrrptsi. 

1. By conveyance of lease and release. 


2. By 
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2. By feoffment. 

3. Of the period during which, advantage must be taken of a 

forfeiture. 


jSDf tge forfeiture of chattel interests. 

1. By conveyance of lease and release. 

Conveyance of a chattel interest by lease and release, cannot work a for- 
feiture or disseisin : otherwise if it were by feoffment ; but in that case the 
person entitled to take advantage of the forfeiture, is not bound to do so 
until the expiration of the lease. Saundei-s v. Lord Annesley. 2 Sch. & 
Lef. 99. 

2. By feoflFment. 

Vide supra i pi. 1 . 

3. Of the period during which advantage must be taken of a forfeiture. 
Vide supra^ pi. 1. 


FORGERY. 

3[it relation to ebi&ence. 

Forgery not conclusive against a fact, proved by other evidence. 

Forgery not conclusive against a fact, proved by other evidence. Lloyd 
V. Passinghara, 16 Ves. 59. 


FORMEDON* 

jSDf tfie pedoti nt tfie tortt map tit ssutb. 

No forrnedon for the issue in the life of tenant in tail. 15 Ves. 137. 


FRAUDS, STATUTE OF. 

I. (IDcneral obeerbationsj upon tbt statute of fraiibs. 

1 . Decisions tending to relax the provisions of the statute, ought 

not to be carried farther. 

2. Principle, upon which instruments not duly attested, are re- 

jected, 

3. Princiide, upon which one part of an instrument not duly 

attested, may have effect as to the personal estate, though 
not as to the real, 

II. Mbat tranfiiattionsj act toitbin tbt statute* 

1. Executory contracts. 

2. An agreement for an abatement of rent. 

3. An agreement that arbitrators shall determine as to a lease 

to be granted. 

4. Sale of land by auction. 

5. Appointment of an agent to create or pass an estate. 

III. mm 
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III. mffM ttamattinm ai| not tottgin tgt umutt, 

1. Sale of land under a decree. 

2. An agreement to share profit and loss in the trade of a col- 

liery. 

3. A settlement reciting an agreement before marriage. 

4. Agreements concerning personal estate. 

5. The appointment of an agent. 

IV. toritin 00 are aufGIrtem to tgr aranite. 

1. Distinction between the 4th and 7th sections. 

2. Guarantee of a debt, not stating a consideration. 

3. In relation to the insertion of the name in the body of the 

instrument, operating as a signature. 

4. It is immaterial in what part of the instrument the name is 

found, provided it authenticates it. 

5. An agreement signed by one party only. 

6. A letter acknowledging a verbal contract. 

7. A letter acknowledging an instrument not signed. 

8. Contract of sale, the result of a correspondence by letters. 

9. Letter signed by vendor, combined with *his proposal, by a 

note in the third person, specifying the price. 

10. A note by the auctioneer. 

11. The written proofs of a trust may be subsequent to its com- 

mencement 

V. mjgat tenting^ ate not sufficient to satis^ tBe statute. 

1. To identify is not sufficient ; there must be signature. 

2. A paper signed on the first treaty, the bargain being varied 

as to price, and concluded on the second. 

3. In relation to the insertion of the name in the body of the 

instrument operating as a signature. 

4., A letter beginning my dear Robert” and concluding “ your 
affectionate mother.” 

5. Signature of an agent without authority. 

6. All agreement for a lease, signed, not by tlie agent, but his 

clerk. 

7. An agreement for a lease in which tlie term is not mentioned. 

8. An agreement for a lease, not containing some of the mate- 

rial terms. 

9. A letter to a solicitor, with directions for preparing the con- 

veyance of a purchase, described generally as the land 
bought of A., not specifying the terms. 

10. Auctioneer’s receipt for the deposit, not containing expressly 
or by reference the terms. 

VI. baliti tditgin tftt statute, map be inbalibaitti bp 
aubsiequem tbmtgf 

A written agreement essentially varied by parol. 

VIL abmt00Mttp of parol ebibetue. 

1. To supply blanks in an agreement for a lease, as to its com- 
mencement. 


2. To 
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To show what part of a particular, engrafted into a contract, 
«wa$ read upon a sale by auction. 

3. The evidence of an attesting witness impeaching the in- 

strument. '' 

4. On the ground of part^performance. 

VIIL £)f ahotdmg tge optf man of tge statute bp pawpee^ 
formaitce* 

1 . Observations upon the doctrine. 

2. Grounds of the doctrine. 

3. Part-performance has no influence at law. 

4. General rule. 

5. Payment of tlie consideration money. 

6. Payment of the auction duty. 

7. Taking possession, expenditure, &c. 

S, Giving instructions and a particular to prepare a conveyance. 

9. Putting a deed into the hands of a solicitor, to perform a 
conveyance. 

10. Acts done by arbitrators in executing their duty. 

11. Prdfcuring a release for value. 

12. In the case of a verbal agreement for a settlement upon 

marriage. 

IX. ;0f aijoiliins tht operntton of tge sitatutt {tp otget imattjr. 

1 . By bonds of arbitration. 

2. In the case where a conveyance is made absolute, the agree- 

ment being subject to a defeasance. 

S« Admission of a verbal agreement by answer. 

4. Vide in tit Pleading. 

X. 3|it relation to tontratt^ respecting an interest in lanH. 

1. A verbal variation of an agreement for a lease. 

2. A contract relating to a decree of foreclosure. 

3. Auctioneer’s agency, whether sufficient. 

4. Miscellaneous cases. 

XI. 3in relation to tontractff to angtoer for anotger. 

An undertaking for another’s debt is within the statute. 


1. (general obgeroationg. upon tge statute of frau&g. 

1. Decisions tending to relax the provisions of the statute, oug^t not 

to be carried further. 

Decisions tending to relax the provisions of the statute of frauds, ought 
not to be carried further. 2 Sch. & Lef. 5. 

2. Principle, upon which instruments not duly attested, are rejected. 

Principle, upon which instruments not duly attested according to the 
statute of frauds, are rejected, and even one part may have effect, as to the 
personal estate, though not as to the real ; not even raisijpg a case of elec- 
tion. 7 Ves. 37s5. 


3. Frijiciple, 
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3. Principle, upon which one part of an instrument not duly attested, 

may have effect as^fo the personal estate, though not as to the 

real. 

Plea of the statute of frauds overruled, the contract being executory. 
Rondeau v. Wyatt, 3 B. C. C. 154. et in notis. 

II. SKSgat transactions arc tnitliin tgc statute^ 

1 . Executory contracts. 

Vide 3 B. C. C. 154. et in notis, 

2. An agreement for an abatement of rent. 

Agreement for an abatement of rent of lands ought to be signed pursuant 
to the statute of frauds. 1 Sch. & Lef. 306. 

3. An agreement that arbitrators shall determine as to a lease to be 

granted. 

In the course of the proceeding between an arbitrator, the parties agree by 
parol that the arbitrators shall determine as to a lease to be granted. Such 
an agreement is within the statute of frauds. Walters v. Morgan, 2 Cox, 
360. 

4. Sale of land by auction. * 

1. Sale of land by auction is within the statute of frauds ; and the name 
of the vendee being put down by the auctioneer, is not sufficient. Buck- 
master v. Harrop, 7 Ves. 341. 

2. Sales of land by auction arc within the statute of frauds ; except sales 
under decree. Blagden v, Bradbear, 12 Ves. 466. 

3. Sale of land by auction is within the statute of frauds. Whether the 
statute is satisfied by the auctioneer, as the agent of both parties, putting 
down the biddings, &c. queere ; that fact not being proved to be contempo- 
rary ; and the auctioneer being also vendor. Buckmaster v, Harrop, 13 Ves. 
456. 

4. See Agreement, 60. 

5. Appointment of an agent to create or pass an estate. 

Agent to contract for the sale, &c. of lands under the 2d sect, of the stat. 
of frauds, need not be authorized in writing. Sccusy of agent to create or 
pass an estate. Clinan v, Cooke, 1 Sch. & Lef. 22. 27. 31. 

HI. tranisattion? are not toitgin tge jstatiite. 

1. Sale of land under a decree. 

The lord chancellor, upon appeal, affirmed the decree upon the points 
decided at the rolls in 3 Ves. 696 ; and held hirther, that the case was not 
within the statute of frauds ; the question being, whether a partnership sub- 
sisted in the trade of a colliery, a question of fact to be tried by evidence, 
as upon an issue ; the interest in the lease passing as an incident to the trade 

operation of law ; and the evidence from books and letters was admitted ; 
and an issue refused. Forster v. Hale, 5 Ves. 308. 

2. An agreement to share profit and loss in the trade of a colliery. 

Vide 5 Ves. 308, 

3. A settlement reciting an agreement before marriage. 

Parol agreement for a settlement upon marriage, cannot be sued on after- 
wards on ground of part-performance ; but no case of a settlement reciting 
an agreeipent before marriage is within the statute. 1 Ves, 199. 

15 


4. Agree- 
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4-. Agreements concerning personal estate. 

A question upon the construction of a will, whether the personal estate 
was wholly or partially disposed of, was not decided ; an agreement upon 
the subject, though the instrument that was prepared, was not executed, 
being established as clear, fair, and reasonable, not within the statute of 
frauds, concluded with full knowledge of the circumstances, and not 
waived ; and the bill in effect, though not in terms, praying a performance. 
Gibbons Y. Gaunt, 4 Ves. 840. 

5. The appointment of an agent. 

1. The authority of £lie agent may be by parol, though the agreement 
must be in writing. 10 Ves. 311. 

2. Vide 1 S. & L. 22. 27. 31. 

IV. jiiHSat tertting0 are isufSnem to jsattofp tge ^tatuttf 

1. Distinction betweep the 4th and 7th Sections. 

Distinction between the 4th section of the statute of frauds, requiring the 
agreement to be in writing, and signed by the party to be charged, and the 
7th section, requiring, that the trust shall be manifested, not that it shall be 
constituted, by writing. 12 Ves. 74. 

2. Guarantee of a debt, not stating a consideration. 

Undertaking in writing to guarantee the debt of another, sufficient within 
the statute of frauds ; without stating any consideration as between the cre- 
ditor and the surety. Ex parte Gardom, 15 Ves. 286. 

3. In relation to the insertion of the name in the body of the instru- 
ment, operating as a signature. 

1. As to the effect of the insertion of the name in the body of the agree- 
ment, as a signature, within the statute of frauds. Qucere. 9 Ves. 253. 

2. Whether a note written in the third person, “ Mr. T. proposes,*' &c. 
(making an offer to purchase,) being accepted, amounts to a contract in 
writing signed, within the statute of frauds. Qucvre. Morison v. Tumour, 
18 Ves. jun. 175. 

4. It is immaterial in what part of the instrument the name is found, 
provided it authenticates it. 

Provided the name be inserted in an instrument in such a manner as to 
have the effect of authenticating it, the requisition of the act, with respect 
to signature, is complied with, and it does not matter in what part of the 
instrument the name is found. Ogilvie v. Foljambe, 3 Mer. 53. 

t 

5. An agreement signed by one party only. 

1 . An agreement signed by one party only good to charge him within 
the statute of frauds. Seton v. Slade, 7 Ves. 265. 

2. An agreement in writing for the sale of an estate binding, though 
signed only by the vendor ; and followed by a direction to his attorney to 
prepare a proper agreement for both parties to sign. Fowle v. Freeman, 
9 Ves. 351. 

In equity, it is the constant practice to enforce contracts signed only by 
one party. Lord Ormond v. Anderson, 2 B. & B. 371. 

6. A letter acknowledging a verbal contract. 

1. Plea of the statute of frauds unavailing where the contract has been 
acknowledged by letter. Tawney v. Crowther, 3 B. C. C. 161. 318. 

2. Agreement to purchase, established upon a correspondence referring 
to the terms of such agreement. Ogilvie v. Foljambe, 3 Mer. 53. 

VoL. Vlll. K r 7. A 
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7. A letter acknowledging an instrument not signed. 

■ Tliough an agreement is not signed^ the party bound by a letter contain- 
ing the terms, &c. so that by the contents it can be connected and identified 
with the agreement. 9 Ves. 250. 

8. Contract of sale, the result of a correspondence by letters. 

Contract for the sale of an estate, the result of a correspondence by let- 
ters, good within the statute of frauds. Effect of admission by answer of 
letters, stated by the bill ; dispensing with the necessity of evidence ; and 
therefore no objection upon the stamp acts. The defendant refusing to 
produce the office-copy of the bill, the draft could not be read : but a 
specific performance was decreed upon inspection of the record. Hud- 
dleston V. Briscoe, 1 1 Ves. 583. 

9. Letter signed by vendor, combined with his proposal, by a note in 
the third person, specifying the price. 

Contract for land within the 4th section of the statute of frauds, by 
a letter signed by the vendor, combined with his proposal, by a note in 
the third person, specifying the price. Western v. Russel, 3 Ves. & 
Beam. 187. 

10. A note by the auctioneer. 

Specific performance decreed against the purchaser of an estate upon the 
note, made by the auctioneer, as his agent, lawfully authorized within the 
statute of frauds. Kemeys v. Proctor, 3 Ves. & Beam. 57. 

11. The written proofs of a trust may be subsequent to its commence- 
ment 

The statute of frauds requires, not that a trust jshall be created by writ- 
ing, but that it shall be proved by writing ; which may be subsequent to the 
commencement of it. Forster v. Hale, 3 Ves. 696. 

V. eail&at tnriting0 aic not eufficient to gatiofp tfie 0tatutt» 

1 . To identify is not sufficient ; there must be signature. 

It is not enough, to satisfy the statute of frauds, to identify ; there must 
be a signing, Le, either an actual signature of the name, or something in- 
tended by the writer to be equivalent to a signature ; such as a mark by a 
workman’ &c. Selby v. Selby, 3 Mer. 2. 

2. A paper signed on the first treaty, the bargain being varied as to 

price, and concluded on the second. 

A paper signed by the vendor^on the first treaty, will not take the case 
out of the statute, where the bargain was concluded upon a subsequent 
treaty, and for a different price. Coke v. Tombs, 2 Anst. 420. 

3. In relation to the insertion of the name in the body of the instru- 

ment operating as a signature. 

1 . The mere circumstance of the name of the party being written by himself 
in the body of a memorandum of agreement for a lease, will not constitute a 
signature without tJic meaning of the statute of frauds. Stoke v. Moore & 
Tjxcr, 1 Cox, 219. 

2. Vide 9 Ves. 253. 

4. A letter beginning “ my dear Robert;” and concluding ‘‘ your af- 

fectionate mother.” 

A letter from a mother to her son, beginning, “ my dear Robert,'' and 
concluding, your afl’ectionate mother,’' not signed so as to constitute a 

bindina 
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binding agreement on the part of tlie mother within the intent of the j^tatute 
of frauds. Selby v. Selby, 3 Mer. 2. 

5. Signature of an agent without authority. 

1 . Specific performance of a contract concerning land not decreed on the 
signature of an agent without authority. Howard v. Braithwaite, 1 Ves. ic 
Beam. 202. 

2. The question as to his authority denied by the answer, and by his 
deposition, stating his declaration to the contrary at the time of execution, 
to be determined by an issue, the evidence of a witness, impeaching the in- 
strument he has attested, as a witness to a will, denying the sanity of tlie 
devisor, &c. being admissible; but to be received with the most anxious 
jealousy. Ibid. 202. 

6. An agreement for a lease, signed, not by the agent, but his clerk. 

A. tenant for life, with a power to lease by deed duly executed under her 
hand and seal, reserving the best yearly rent. Plaintiff* enters into possession, 
and expends money in building under an agreement for a lease, evidenced 
only by the memorandum in writing entered in the book of A.'s authorized 
agent, signed, not by the agent himself, but by his clerk, although in evidence 
to have been approved by him, and according to the usual course of busi- 
ness. A. dies; and on a bill for specific performance against the remainder- 
man, 1. No sufficient agreement in writing; not being signed by an 

agent properly authorised, and if it had, yet the memorandum not contain- 
ing some of the material terms of a lease, which were left to be made out 
by parol evidence. 2. Not to be established as a parol agreement in part 
performed ; both, as it was not the agreement of the principal, nor of the 
authorized agent, and also, because the remainder-man had been guilty 
of no fraud, upon which to charge him with the consequences of the con- 
tract. 3. The plaintiff* not entitled to compensation from A.’s represent- 
ation for money laid out by him on the faith of the alleged agreement ; such 
compensation being in the nature of damages, and the fault lying in the 
plaintiff's own negligence. Blore v. Sutton, 3 Mer. 237. 

7. An agreement for a lease, in which the term is not mentioned. 

A. by public advertisement off'ers lands to be let for three Jives or thirty- 
one years ; and proposals having been made by B. and accepted, an agree- 
ment is executed between B. and the agent of A., authorized to contract 
for him, for a lease of the lands, in wliicli agreement the term for which the 
lease is to be made, is not mentioned. A. is not bound to perforin this 
contract, there being no evidence in writing of the term to be demised. 
Clinan v. Cooke, 1 Sch. & Lef. 23. 

8. An agreement for a lease, not containing some of the material 

terms. 

Vide 3 Mer. 237. ; supra pi. 6. 

9. A letter to a solicitor, with directions for preparing the conveyance 

of a purchase, described generally as jlie land bought of A., not spe- 
cifying the terms. 

A letter to a solicitor, with directions for preparing the conveyance of a 
purchase, described generally as the land bought of A., not specifying the 
terms, is not sufficient evidence of a contract within the statute of frauds. 
Therefore the conveyance being subsequent to the will of the purchaser, 
and no previous contract according to the statute, giving him an equitable 
interest, the estate did not pass by his will. Rose v. Cunynghainc, 

11 Ves, 550. 


R r 2 
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10. Auctioneer’s receipt for the deposit, not containing expressly or 
by reference the terms. 

Auctioneer's receipt for the deposit, not containing expressly or by refer- 
ence the terms, viz. the price, cannot have the effect of an agreement, 
binding the vendor, within the statute of frauds. Blagden v. Bradbear, 
12 Ves. 466. 

VI. tgc statute, map be mbaltbateb bp 

dubsiequene ebetir0. 

A written agreement essentially varied by parol. 

Plea of statute of frauds allowed, where a written agreement has been 
essentially varied by parol. 3 B. C. C. 388. 

VII. 0bmi00tbi{itp of paiol ebibcme. 

1. To supply blanks in an agreement for a lease, as to its com- 

mencement. 

Agreement in writing between landlord and tenant, signed by the land- 
lord, for a new lease to be granted at any time after the completion of 
repairs to be made by the tenant with all convenient speed : but blanks were 
leu for the day of commencement: the repairs being completed, the land- 
lord tendered a lease to commence from that time ; and on refusal, filed a 
bill : the answer admitted, that the agreement was accepted : but insisted 
that the new lease was not to commence till the expiration of the old ; and 
so it was decreed ; parol evidence being refused. Pym v. Blackburn, 
3 Ves. 34. 

2. To show what part of a particular, engrafted into a contract, was 

read upon a sale by auction. 

Though a paper, as the particular upon a sale by auction, may by refer- 
ence, be engrafted into a contract within the statute of frauds, that will not 
authorise the introduction of parol evidence to show what part was read. 
15 Ves. 522. 

3. The evidence of an attesting witness impeaching the instrument. 
Vide 1 V. & B. 202. 

4. On the ground of part-performance. 

1. Parol evidence may be given of the terms of a contract for a sale; 
when the possession taken is only referrable to it ; such being part-per- 
formance. 1 Ball & Beatty, 282. 

2. Parol evidence is not to be admitted on the ground of part-performance, 
unless the agreement stated appears clearly to be the very same with that 
which was partly performed. 2 Sch. & Lef. 8. 

VIII. M abotbtng tfie operation of tftc etatutt bji paw^per* 

formattte. 

1. Observations upon the doctrine. 

The court has gone too far in taking cases out of the statute of frauds, 
on the ground of part-performance of an agreement : the relief ought to 
have been confined to compensation. 3 Ves. 712. 

2. Grounds of doctrine. 

The ground of the doctrine of part-performance is fraud. Buckmaster v. 
Harrop, 7 Ves.341. 


3. Part- 
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^ 3. Part-performance has no influence at law. 

Part-performance does not take a case out of the statute of frauds at law, 
though It does in equity. O'Herlity v. Hedges, 1 Sch. & Lef. 123. 130. 

4. General rule. 

1. The same construction at law and in equity, upon the statute of frauds ; 
and part-performance of a parol agreement, takes it out of the statute. 

1 Ves. 333. 

2. Parol agreement not enforced upon the ground of part-performancei 
when the act is equivocal, and easily admits compensation ; as, by a tenant 
rebuilding a party wall. So, a tenant’s possession and cultivation of the land 
would not sustain a parol agreement to purchase. The act must be un- 
equivocal; and such as of itself to infer some agreement; the terms of 
which may then be proved by parol. Frame v. Dawson, 14 Ves. 386. 

3. Payment of money, although not merely by way of earnest, is not a 
part-performance, to take an agreement, touching lands, out of the statute. 

1 Sch. & Lef. 40. 

4. Nothing is part-performance in such case, that does not put the partv 
into a situation that is a fraud upon him, if the agreement is not performed. 

1 Sell. & Lef. 41. 

5. Payment of the consideration money. 

1. Part payment of the consideration money, takes a case out of the sta- 
tute of frauds. D. Bartlett v. Pickersgill, 1 Eden, 516. 

2. Though payment of a substantial part of the purchase money will take 
an agreement as to land out of the statute of frauds, on the ground of part- 
performance, payment of a small part, as five guineas, the purchase money 
being 100, will not do. The plea of the statute was allowed, with an in- 
timation from the court, that under the circumstances of the case the bill 
would be dismissed with costs. Main v, Melbourn, 4 Ves. 720. 

6. Payment of the auction duty. 

Pfiyment of the auction duty is not a part-performance, taking an agree- 
ment out of the statute of frauds. Buckmaster v. Harrop, 7 Ves. 341.; 
13 Ves. 436. 

7. Taking possession, expenditure, &c. 

1. Part-performance by taking possession, cutting the crops, &c. Buck- 
master v. Harrop, 13 Ves. 456. 

2. Bill by the tenant of a farm for a specific performance of a parol agree- 
ment for a new lease, stating improvements made at a considerable expence, 
and continuance of possession after the expiration of the old lease, and pay- 
ment of an increased rent under the agreement : plea of the statute of frauds 
ordered to stand for an answer, with liberty to except. Wills v. Stradling, 

3 Ves. 378. 

3. Possession taken, referrable only to a contract of sale, is part-per- 
formance : and parol evidence may be given to the terms of it. 1 Ball & 
Beatty, 282. 

4. Parol agreement, proved by one witness, corroborated by others, and 
not denied by the answer, enforced upon the grounds of part-performance. 
Toole V. Medlicott, 1 Ball & Beatty, 393. 

5. Parol evidence may be received to prove an agreement, when possession 
has been delivered under.it; and when money has been expended in per- 
manent improvements. 1 Ball & Beatty, 401. 

6. The delivery of possession and expenditure of money in improvements, 
imply the existence of an agreement, and parol evidence may be admitted 
to prove the terms of it. 1 Ball & Beatty, 404. 

7. An agreement in writing for a lease, not signed by the par'y, 
sought to be charged, specifically executed, on the ground of part-per- 

K r 3 fonnance, 
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i’ormance, viz. possession taken and rent paid according to the terms of tjje 
agreement. Kine v. Balfe, 2 B. & B. S43^ 

8. Giving instructions and a particular to prepare a conveyance. 
Both parties giving instructions to an attorney to prepare a conveyance 
of land, and the vendor delivering to him a particular of the estate, assigned 
by himself as instructions for the deed, which urns accordingly prepared, 
does not take the case out of the statute. Cooke v. Tombs, 2 Anst* 420. 

9. Putting a deed into the hands of a solicitor, to perform a con- 
veyance. 

Putting a deed into the hands of a solicitor, to perform a conveyance to 
a son-in-law, not a part-performance to take an agreement out of the statute. 
Redding v. Wilkes, 3 B. C. C. 400. 

10. Acts done by arbitrators in executing their duty. 

Upon a parol agreement for a compromise and a division of the estate by 
arbitration, acts done by the arbitrators towards the execution of their duty, 
as surveying, &c. cannot be considered acts of part-performance to sustain 
the agreement. 6 Ves. 41. 

11. Procuring a release for value. 

An agreement by parol, that upon plaintift'*s procuring a release of a right 
from a stranger, defendant would convey. Plaintiff procures the release by 
paying a valuable consideration. This is not a part-performance, and the 
statute of frauds may be pleaded to a bill for specific performance of such 
an agreement. O’Reilly v. Thompson, Cox, 271. 

12. In the case of a verbal agreement for a settlement upon marriage. 
Vide 1 Ves. 199. 

IX. £)f aboiDtng tfic opeiarion of tfie sstatutc bp otbei* mean0. 

1 . By bonds of arbitration. 

Whether bonds of arbitration are sufficient to take the case of an agree- 
ment out of the statute of frauds, queerer 6 Ves. 17* 

2. In the case where a conveyance is made absolute, the agreement 
being subject to a defeasance. 

Relief against the statute of frauds on the ground of fraud ; as against an 
absolute conveyance upon marriage ; the agreement being subject to a de- 
feasance. llVes. ()28. 

3. Admission of a verbal agreement by answer. 

Plea of the statute of frauds allowed, the agreement not being in writing, 
though a parol agreement was confessed by the answer. Whitchurch v. 
Bevis, 2 B. C. C. 559. 

X. 3|n relation to totttrattd resipetttng an interest in lanb. 

1. A verbal variation of an agreement for a lease. 

Plea of statute of frauds a good defence to parol variation of agreement 
for a lease : not if it only amounts to waiver of part, or to a declaration of 
trust. Jordan v. Sawkiris, 1 Ves. 402. 

2. A contract relating to a decree of foreclosure. 

Bill to carry into execution a parol agreement between solicitors, that 
there should be a decree of foreclosure, that the estate should be sold, the 
mortgagee paid her principal money and interest, the remainder to the mort- 
gagor, dismissed at. the roils, as within the statute of frauds: on an appeal, 

evidence 
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evidence of the agreement read, and the decree affirmed. Cox v. Pedc, 
2 B. C. C. 334. 

3. '"Auctioneer’s agency, whether sufficient. 

Vide 7 Ves. 341, ; 13 Ves. 456. 

4. Miscellaneous cases. 

Plea of the statute of frauds to a bill to have the benefit of a puixhas® 
made by the defendant, who was employed for that purpose, but who took 
the conveyance to himself. Rastel v. Hutcliinson, Dick. 44. 

XI. 3it relation to tontratto to angtoer for anotljer* 

An undertaking for another’s debt is within the statute. 

1. Undertaking for the debt of another within the statute of frauds. 13 
Ves. 134. 

2. Engagement to pay the debt of another, requiring writing under the 
statute of frauds. 3 Ves. & Beam. 1 10. 


FREIGHT. 


tftc Hen foe freight. 

1 . Where the ship was sold between the two voyages. 

2. Revival of on a re-capture. 


^f tf}t Utn for freight. 

1. Where the ship was sold between the two voyages. 

A ship sailed with ballast from London to Jamaica, and was sold during 
her voyage there, and afterwards sailed from Jamaica to London, with goods 
shipped on a contract with the owners of the ship at the time of the shipping. 
The quondam owners have no lien on the freight due in respect of the voyage 
from Jamaica. Ex parte Hill, 1 Mad. 61. 

2. Revival of on a re-capture. 

Master being turned out of possession upon the vessel's being captured, 
does not deprive him of his lien for the freight in case of her re-capture. 
Ex parte Cheesman, 2 Eden, 181. 


FRIENDLY SOCIETY. 

!S)t a0 tfft tcrtrftor? of tgeir offitetis. 

1. It extends only to debts due from officers in their official 

character. 

2. It extends only to debts due from officers in respect of 

money obtained by virtue of their office. 

3. Who are considered officers ; who not. 

4. W^hether it prevails against the crovl^n. 

5. Vide in tit. Bankrui»t. 


2)f 
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£i)f tfietr pttfettna a? tfie ctetittorjS of tfftiv afSttm* 

1. It extends only to debts due from officers in their official character. 

The statute 33 Geo. 3. c. 54. giving preference to friendly societies^ 
having money due to them from their ofiicers dying or becoming bankrupt 
or insolventy does not extend to debts due from them individually, and not 
in their official character. Ex parte the Amicable Society of Lancaster, 
6 Ves. 98. 

2. It extends only to debts due from officers in respect of money 
obtained by virtue of their office. 

The preference given to friendly societies by the statute 33 Geo. 3. 
c. 54. s. 10. over other credilors, is confined to debts in respect of money 
in the hands of their officers by virtue of their offices, and independent of 
contract : therefore does not extend to money, held by the treasurer upon 
the security of his promissory note, payable with interest upon demand. 
Exparte Stamford Friendly Society, 15 Ves. 280. 

3. Who are considered officers; who not. 

1. A person, in the habit of receiving the money of a friendly society, 
having no treasurer appointed, upon notes carrying interest, payable a month 
after demand, is not an officer of the society, so as to entitle them to a pre- 
ference under the statute 33 Geo. 3. c. 54. s. 10. JEa: parte Ashley, 6 Ves. 
441. 

2. Money paid by order of a friendly society from time to time upon 
notes carrying interest, there being no treasurer appointed, is not money in 
the hands of the party by virtue of any office within the act of parliament 
33 Geo. 3. c. 54. s. 10., entitling the society to a preference in case of bank- 
ruptcy. Ex parte Ross, 6 Ves. 802. 

4. Whether it prevails against the crown. 

Whether the preference to friendly societies under the statute 33 Geo. 3. 
would prevail against the crown, qucere. 6 Ves. 99. 


GIFT. 

£Df tfie cercmDitial itecrggacp to tfie trangftr of propertp^ 

1 . The transfer of interest due upon a mortgage or bond given. 

2. To perfect a declared intention in a letter to executors. 


£)f tfie ceremonial necegjsarp to tfie transfer of pvapevtp, 

1. The transfer of interest due upon a mortgage or bond given. 

1 . Whether the interest in money, due upon a mortgage or bond, passes 
by a mere delivery of the security, as a gift inter vivos, quaere. Bryson v. 
Brownrigg, 9 Ves. 1. 

2. A gift of money, due on a mortgage and a bond, by the testator some 
time before his death to a daughter, not sustained, upon the circumstances ; 
merely a change of the securities from one drawer of a bureau to another 
by the wife of the testator by his direction : the fact and the declared pur- 
pose proved only by the examination of the daughter, claiming the benefit, 
and tne widow, discharging herself, as executrix, by payments under the 
gift. Ibid. 


2. To 
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2. To perfect a declared intention in a letter to executors. 

A letter to executors expressing a consent that a sum of 5001, was proper 
to be given to the daughter of the deceased husband, held not to amount 
to a gift of so much in the executor’s hands^ the intention to give not being 
perfected and carried into execution. Cotteen v. Missing, 1 Mad, 176. 


GRAFT. 

I. (Dcneral 

The principle stated, upon which courts of equity act in 
considering renewed interests obtained by mortgagees, 
trustees, &c. Grafts. 

II. 3|tt itlation to 

1 . A renewal obtained by the owmer of a charge, after an evic- 

tion for nonpayment, held a trust for the original lessee, 
and a graft on the former lease. 

2. A lease obtained by a person interfering with assets, and 

compelling a surrender by executors of a leasehold inte- 
rest bequeathed to minors, a graft on the former lease so 
surrendered. 

3. A miscellaneous case in which a new lease obtained by an 

evicted mortgagee, could not, it was held, be grafted. 

III. Fide in tit. 


I. CDemral mlt&. 

The principle stated, upon which courts of equity act in considering 
renewed interests Obtained by mortgagees, trustees, &c. Grafts. 

The principle on which courts of equity act in considering renewed inte- 
rests obtained by mortgagees, trustees, &c. Grafts are : that the advantage 
was procured by being in possession ; or when out of it, by a contrivance 
to oust the lessee of the benefit of the renewal. 1 Ball & Beatty, 46. 

IL In relation to lea^e^. 

1. A renewal obtained by the owner of a charge after an eviction for 
nonpayment, held a ti’ust for the original lessee, and a graft on the 
former lease. 

A renewal obtained by a pai’ty having a rent-charge on a leasehold interest, 
evicted for nonpayment of rent, a trust for the original lessee, and a graft 
on the former lease. Fitzgerald v. Rainsford, 1 Ball & Beatty, 57. 

2. A lease obtained by a person interfering with assets, and compelling 
a surrender by executors of a leasehold interest bequeathed to minors, 
a graft on the former lease so surrendered. 

A lease obtained by a person interfering with assets, and compelling a 
surrender by executors of a leasehold interest bequeathed to minors, a graft 
on the former lease so surrendered. Mulvany v. Dillon, 1 Ball & Beatty, 40. 

3. A miscellaneous case in which a new lease obtained by an evicted 
mortgagee, could not, it was held, be grafted. 

A mortgage of a leasehold interest, evicted for nonpayment of taking a 

new 
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new lease after the expiration of the six and nine nionthsi allowed for re- 
demption under the 8th Geo. I but in pursuance of a contract entered into^ 
in the interval between the six and nine months, provided the parties inte- 
rested did not redeem. This is not a graft upon the former lease, nor a trust 
for the original lessee ; the mortgagee not being in possession, nor procuring 
the lease behind the back of the lessee. Nesbitt v. Fredennick, 1 Ball & 
Beatty, 29. 


GRANT. 

L tmtmial to tfie of 

A person in esse capable of taking. 

II. £)f etetprionss tn grant^^ 

An exception of the subject is void. 

III. £)f tfft consitruettott of grattttf^ 

1. General rules. 

2. Of a grant to Exeter college. 

IV. £)f tljt tisfftff of a grattttt* 

Where money is given to be laid out in land, or land is to 
be sold, and the produce given. 


1. ^ualtttt0 ed^etmal to tge balMtp of gtamsf. 

A person in esse capable of taking. 

In all cases of grants of estates in lands, there must be a person in esse to 
take, when the estate vests by the grant. 1 Ball & Beatty, 4-58. The same 
j>rinciple applies to the case of a will. Ibid. 

II. ttctprionsi tn grante^ 

An exception of the subject is void. 

An exception of the thing that is the subject of the gift, is void. 3 Ves. 
325. 


III. £tf tfie tonstrucrion of 0rotif0. 

1. General rules. 

1. Grant to be taken as strongly in favour of the objects and against the 
grantor, .as fair inference can allow. 3 Ves. 48. 

2 Terms, repugnant to the interest, to be rejected. 14 Ves. 413. 

3. Although the general words in a deed, taken by tiiemselves would be 
sufficient to pass the whole interest which the party has to convey, yet where 
it is clear that those words were used and understood by*all the parties to the 
deed, only in subservience to a particular purpose, they will not be held to 
have an effect beyond the particular purpose so intended. Cholmondeley v. 
Clinton, 2 Mer. 353. 

2. Of a grant to Exeter CJollege. 

Grant to trustees and their heirs, of lands in Surry and Hertford, in trust, 
out of the rents and profits, to raise and pay certain annual sums for the be- 
nefit of the rector and scholars of Exeter College, and as to the residue, 
after taxes, charges of repairs, &c. deducted, to be yearly paid to and among 
the vicars for the time being, of four several parishes, for the augmentation 
of their respective livings ; they the said vicars to collect the rents, and ac- 
count 
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count with the trustees, to view the estates and take care that the same be 
kept in good repair by the tenants ; with a declaration that it should not be 
lawful for the trustees, during forty years, to cut timber, except such as 
should be wanted for the necessary repairs of mills, &c., and other appur- 
tenances belonging to the estates; and except such young slabs and tillers 
in the woods in Hertford, as should be necessary for selling the underwood ; 
and after the expiration of the forty years, then that the trustees should 
have power to cut as they should think fit, and pay the produce to the said 
rector, &c. of Exeter College, as a fund for the augmentation of the library. 
Held, that by the construction of the deed, the estates were given as one 
fund for the benefit of two distinct institutions — the whole to be managed 
for the benefit of both, in a due course of provident ownership ; that the 
trustees were not restrained, after the expiration of the forty years, from 
cutting for the purposes of repairs ; nor from cutting timber on one part of 
the estates for repairs on another part ; nor from selling timber when cut, 
and applying the produce in necessary repairs, so long only as they cut no more 
timber on the whole property than the repairs on the whole property re* 
quired ; and that the power of cutting young slabs and tillers still continued, 
with the qualification annexed to it. Attorney-general v, Geary, 3 Mer. 513. 

IV. £)f tf\t rigfitjS of a grantee. 

Where money Is given to be laid out in land, or land is to be sold and 

the produce given. 

Money given to be laid out in land to be conveyed, or land to be sold and 
the produce paid, to A. ; though in the one case the money is not given to 
him, and in the other no interest expressly in the land, he is in equity the 
owner ; and may elect to have the money, or the land conveyed, as he shall 
direct. 17 Ves. jun. 104?. 


GUARANTEE. 

I. Consitructton of a contract of inDtmiutp. 

1. General rule. 

2. Of construing a joint covenant of indemnity, several os well. 

3. Its operation as a continuing security to a firm after a change 

of members. 

II. (Effect of a contract of tnbemtutp. 

1. An indemnity of lands settled on B. against certain debts. 

2. An indemnity against the consequences of a contempt 

III. £)f prelumnarieg to enforcing a contract of intiemnitp. 

Where the loss arose out of an embargo, and the govern- 
ment imposing it had undertaken to indemnify. 

IV. iMgat att0 sigall opfiatc to aisitljacge a ssutetp. 

Forbearance of the principal by the creditor. 

V. WSttBrt a mt$tt|)tt0mtattou tgutbaleitt to a toiittactof 

tnhtmnttp. 

A misrepresentation under ignorance and without fraud. 


1. CTon? 
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1. Congtrurtton of a tontratt of tntimiutp« 

1. General rule. 

* When the obligation exists only by virtue of the covenant, its extent is 
to be measured only by the words of the covenant. Secus where the obli- 
gation is independent of the particular contract, as in the cases of partner- 
ship debts, bonds, &c. Sumner v. Powell, 2 Mer. 30. 

2. Of construing a joint covenant of indemnity, several as well. 

Joint covenant of indemnity not extended in equity beyond its legal ope- 
ration, there being no ground on which to infer mistake in the nature of the 
instrument, and no previous equity entitling the covenantee to a several in- 
demnity from each of the covenantors. Ibid 

3. Its operation as a continuing security to a firm after a change of 

members. 

A security to a firm continued after an alteration in the members of it, 
upon the construction of a letter raising an agreement to that efiect. Ex 
parte Marsh and others, 2 Rose, 239. 

II. effect of a contract of inticnuiitp, 

1. An indemnity of lands settled on B. against certain debts. 

A. covenants to indemnify lands settled on B. from certain debts, the 
interest of which B. is afterwards obliged to pay : B. is entitled under the 
covenant to come against the estate of A. for the sums so paid for interest, 
with interest thereon. Executors of Fergus v. Gore, 1 Sch. & Lef. 107. 

2. An indemnity against the consequences of a contempt. 

An indemnity given against the consequences of a contempt, involves 
the party giving it. Ex parte Dixon, 8 Ves. 104*. 

IIL £Df preliminanrg to enforcing a contract of ntOemmt|u 

Where the loss arose out of an embargo, and the government im- 
posing it had undertaken to indemnify. 

The plaintiff, a British subject, was guarantee to the owner of an American 
ship, for a merchant who freighted her to Bourdeaux. She was detained there 
by an embargo, and dismissed by the freighter; the French government having 
declared themselves bound to indemnify all neutral owners for the effects of 
the embargo, and the plaintiff not being able to take advantage of that order, 
the defendant must endeavour to get an indemnity in France, before he can 
sue the plaintiffs. Cottin v« Blane, 2 Anst. 544*. 

IV. Wj^at act0 operate to titpcgarge a 0ump* 

Forbearance of the principal by the creditor. 

1. Where principal and surety are bound in a bond, if the creditor gives 
the principal further time for payment, he releases the surety. Nisbet v. 
Smith, 2 B. C. C. 579. 

2. A. guarantees the payment of any goods to be supplied by B. to C. 
between the 2d April 1814 and the 2d April 1815. Although no period of 
credit was specified, this could not be taken as a guarantee for an unlimited 
period, but to be restrained by the usual course of trade. And C. having 
accepted bills for the amount of the goods delivered, which B. permits him 
to renew when payable without any communication to A. on the subject of 
such renewal. Held, that A. was discharged from his guarantee, by virtue 
of the rule, that a creditor giving further time to the principal debtor, with- 

18 out 
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out the consent of the surety, releases the surety. And that, although it 
was proved that the renewal was given only in consequence of C/s inability 
to pay, and that no injury could accrue to A.; the surety being himself the 
fit judge of what is or is not for his own benefit. Samuell v. Howarthf 
3 Mer. 272. 

V. ngetger a mijurepresseiitatton i& ct^mdalent to a contract of 

inOetunitp^ 

A misrepresentation under ignorance and without fraud. 

On a treaty of marriage the husband applied to the brother of the wife to 
know the amount of her fortune, and the manner in which it was secured. 
The brother represented it fairly, as he then conceived it, and as being 
charged on a real estate under the father’s will ; and added, that the hus- 
band need not examine the will or the family deeds, the fact being certainly 
as he represented. A recital to the same teffect was made also in the settle- 
ment to which the brother was a party, ft afterwards turned out that the 
father had no power to charge the estate by his will ; but this fact was un- 
known to all the family at the time of the marriage. The representation of 
the brother, under these circumstances, will not bind him to make it good. 
Merewether v. Shaw, 2 Cox, 124. 


GUARDIAN. 

I. mga ace eligible aei guacbian0» 

1. A dissenter. 

2, A mother married again, though with children by second 

marriage. 

II. dnalogii or biSetetite bettoeen tge jsebecal tlabsjed of 

guaebianb. 

Statute guardians are the same as guardians in socage. 

III. In rela^n to tge appointment of a guaebinn bp toillf 

1. By a will not executed pursuant to the statute. 

2. Appointment by an unattested will, made good by an attested 

codicil. 

3. Whether a subsequent appointment not duly executed, re- 

vokes an antecedent one. 

4. Construction, with reference to its extent. 

5. Where the child is illegitimate. 

IV. In relation to tge appointment of a guarbian bp tbe tourt, 

tge tebmmentarp guarbian betlining to att« 

May be upon petition, without bill. 

V. In relation to tbe appointment of a guarbian bp tge tourt; 

tiie teptamentarp guarbian, leaning atteb, mioton^ 
butting bimoelff 
The course must be by bill. 


VI In 
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VL |rt relation to t^t appointment of a guartiian 6|i tfie court, 
tge tDill, appomtmg a guarOiau, not JiaPing been 
6ulp ejrecuteDf 

A case in which such appointment was made. 

VIL 3|n relanoii to tjie appointment of a guarOian bp tSe court, 
no teotamentarp guarbian Ijabtng been nameb^ 

!• Cases in which it was made, there being no cause in court. 

2. A case in which it was refused, there being no cause in court. 

VIIL 3fn relation to tbe appointment of a guarbian ab litentf 

1. A guardian was appointed to plaintifi*on filing the bill. 

2. In this case the father was assigned. 

8. A guardian will be charged upon his not proceeding with the 
cause. ^ ^ 

4. After answer, plaintilF^s guardian will not be removed, on 

the ground of insolvency. 

5. In the case of contempt for want of an answer. 

6. Guardian appointed to put in infant’s answer, and his presence 

dispensed with from illness. 

7. Commission to assign a guardian, on affidavit of danger of 

bringing infant into court. 

8. A commission must go where the infant is abroad. 

9. Guardian assigned for an infant abroad to answer. 

10. Guardian appointed to put in infant’s examination. 

11. In the case of a guardian dying after liearing a decree. 

12. In the case of an arrest for necessaries. 

IX. In relation to tge appointment of a guarbian bp tfte court 

upon other occasion^. 

Guardian appointed, on petition, to an orphan infant, without 
property, to consent to her marriage. 

X. £)f the form of a petition to assign a guarbian. 

Unless it be to carry on a suit, or protect an interest, it must 
be pursuant to the statute. 

XL j®f a refereme to the master on tijt appointment of a 
guarbian bp the court. 

1 . It will be dispensed with only where the property is very small. 

2. In the case of a will naming a guardian to an illegitimate 

child. 

XII. In relation to the mobe of ch^insing a guarbian. 

The course is by petition. 

XllL £)f the butied of a guarbian. 

To account, when called upon by petition or motion. 

XIV. £)f the authoritp of a guarbian. 

The act of a guardian, though without authority, yet, if bene- 
ficial to the infant, will be protected. 


xv^ m 
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XV. tiie of a guarOiaii* 

1. Cannot accept a grant from his ward. 

2. Transactions beneficial to the guardian, growing out of the 

relation, will be set aside, though the relation had theif 
ceased. 

S. Cannot accept a gift from his late ward, just on his coming 
of age. • 

4. Vide in tit. Infant. 

XVI. £)f a giiarOian’si rigfit to fiig coistss and cfiargcKS* 

Disbursements for maintenance beyond the sum allowed. 

XVII. 2De0olunoit of tjfie oflBfce, oti attaut&er of tijt giiaitnaHf 

It devolves on the great seal. 

XVIII. £)f tfie control txtvmtti bp tlir court of cljauccrp obrr 
gitarbian^* 

1 . It will control even natural guardians. 

2. Infants were taken from their father. 

3. Infants were taken from their father, being insolvent. 

4. Infiints ivere taken from their mother. 

5. A guardian will be changed upon his not proceeding with 

the cause. 

6. A testamentary guardian will be removed, upon proper 

grounds. 

7. Infants were taken from their testamentary guardians. 

8. Infants were taken from their testamentary guardian, being 

bankrupt. 

9. Vide in tit. Infant. * 


I. MDo iirr eligible aee gtiatbiattst. 

1. A dissenter. 

A person is not incapacitated to act as guardian by being a dissenter. 
1 Ball & Beatty, 62. 

2. A mother married again, though with children by a second marriage. 

A mother having children by a second marriage, is not thereby rendered 
incompetent to be guardian of her children by the first marriage. Ibid. 61. 

II. 0nalogp or biffettnte between tge sieberal of 

gtmrbiansi. 

Statute guardians are the same as guardians in socage. 

Statute guardians are the same as guardians in socage ; and if a guardian 
be attainted, the guardianship devolves on the great seS. Duke of Beaufort 
V. Bertie, Dick. 791 • 

III. Sin relariott to tSt oppotntmtiit of a gufltbiflii bp toiU. 

1 . By a will not executed pursuant to the statute. 

Guardian having been appointed by a will not executed according to the 
statute, the appointment declared to be ineffectual. Fx •parte Jordan, 
Dick. 294. 


2. Ap- 
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2. Appointment by an iinattested will, made good by an attested 

codicil. 

Appointment of guardian by an unattested will, made good by a codicil, 
with three witnesses, on the same paper, referring to the will, as annexed, 
making some alterations as to legacies, and confirming it in all other respects ; 
as the case of a devise of land. De Bathe v. Lord Fingal, 16 Ves. 167. 

3. Whether a subsequent appointment not duly executed, revokes an 

antecedent one. 

Testamentary appointment of guardian not revoked by a subsequent tes- 
tamentary appointment, not executed according to the statute, and not 
directly importing revocation. Ex parte the Earl of Ilchester, 7 Ves. 348. 

4. Construction, with reference to its extent. 

The testator, married, but not then having children, gave the guardianship 
of all his daughters born or to be born to his wife, and of all his sons here- 
after to be born to his wife and his brother or the survivor. The guardian- 
ship extends to all the children by that or a future marriage. Ex parte the 
Earl of Ilchester. Ibid. 

5. Where the child is illegitimate. 

If a father by will, appoints guardians to his natural child, the court will 
appoint them guardians, without a reference to the master. Ward v. St. 
Paul,2B.C.C.583. 

IV. 3|n relation to tge a{i{iointment of a guardian tge court, 

tj^e teatamentarp guarbian betlimng to act. 

May be upon petition, without bill. 

The surviving testamentary guardian declining to act, reference to the 
master on petition, to approve of a proper person for guardian, without a 
bill. Ex parte Champney, Dick. 350. 

V. 3ln relation to tj^t appointment of a guarbian bp tbe court; 
tge teatamentarp guarbian, babing acteb, miaconbucttng 
bimaelf. « 

The course must be by bill. 

Where a testamentary guardian has not acted, the mode of proceeding in 
order to have a guardian appointed is, by petition ; it is not necessary to file 
a bill. Secus^ if after acting he has misconducted himself. O'Keefe v. Casey, 
1 Sch. & Lef. 106. 

VL 3fn relation to tge appointment of a giiarhian bp tbe court, 
tge toi([, appointing a guarbian, not babuig been bulp 
eyecutebf 

A case in which such appointment was ^ade. 

A father having by a will, not properly executed, appointed guardians of 
his infant children, reference to the master to approve of a proper person for 
that purpose. May v. May, Dick. 527. 

VII. sin relation to tfie appointment of a guarbian bp tSe tourt, 
ntf tegtamentarp guarbian gabing been nameb^ 

1. Cases in which it was made, there being no cause in court. 

1. Reference to the master to inquire whether the plaintiff’s late father 

had 
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had appointed a guardian for the plaintifP ; and if not, tliat the master should 
approve of a proper person to be ai^ointed guardian pf the plaintitf, an in- 
fant. Be'ttesworth v. Betteswo'rth, Dick. *729. 

2. Application to approve of a person to bO appointed guardian of an 
infant, and for his maintenance, there being no cause in court. Ex parte 
Salter, Dick. 769.; 3 B.C. C. 500. 

3. Order for the appointment of a person to act as guardian, (the hither 
being living), and for a reference as to maintenance, but not for a receiver, 
upon a petition, without any suit instituted. 1^ parte Mountfort, 15 Ves. 

2. case in which it was refused, there being no cause in court. 
Estate vested in trustees by will, to raise portions and maintenance for 
younger children, but no guardian appointed. Application to the court to 
appoint guardians and to settle maintenance, and to have the costs of the 
application.' No cause being in court, lord chancellor refused it, aftef its 
standing over for consideration. Ex parte Proctors, Dick. 634*. 

VIII. 3[ii itlatioti to tfit appoiti^fttnit of a giiatHian alt littm. 

1. A guardian was appointed to plaintih'on filing the bill. 

The court, after doubting, granted an order to appoint a guardian of the 
plaintiff, the infant, on filing the bill, and before the defendant liad appeared. 
Pendleton v. Mackrory, Dick. 736. 

2. In this case the father was assigned. 

Defendant residing abroad, his father, not interested in the suit, assigned 
Jiis guardian, for tlie purpose of putting in his answer on motion. Jongsma 
V. Pfiel, 9 Ves. 357. 

3. A guardian will be charged upon his not proceeding witli the cause. 
The court will charge a next friend upon his not proceeding with a cause. 
Solicitor is not to attach without orders from his client. But where the 
client is next friend of an infant, and moves to discliarge the attachinent on 
that ground, although otherwise regularly issued, it seems that the court 
will rgfer it to the master to see whether it is for the interest of the infant 
that the next friend sliould be continued. Ward v. Ward, 3 Mer. 7CK). 

4. After answer, plaintiff’s guardian will not be removed, on the 

ground of insolvency. 

After answer, plaintifi' not compelled to change the next friend, on affi- 
davit that she was wortth notliing, and not found till after answer, contra- 
dicted by her swearing to 4lY. a-year. Defendant ought not to have an- 
swered ; but should have said lie could not find her. Anon. 1 Ves. 490. 

5. In the case of contempt for want of an answ^er. 

Infant’s being in contempt for want- of an answer, brought into court to 
have a guardian assigned; their father assigned. Smith v. Ed wardson, 
Dick. 234. 

6. Guardian appointed to put in infant’s answer, and bis presence 
dispensetl wdth from illness. 

Guardian appointed of an infant to put in his answer, and his presence 
in court dispensed with, on an affidavit of his inabilitv to attend from illness. 
Hill V. Smith, 1 Madi 290. 

7. Commission to assign a guardian, on affidavit of danger of bringing 

Infant into court. 

Commission to assign a guardian, on affidavit of the danger of bringing 
infant into court. Duke of Marlborough v. Ducliess of Marlborough, 
pick. 71. 

Yol. vin. S 
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8. A commission must go, where the infant is abroad. 

An iufant defendant, abroad, cannot hare a guardian assigned, to put in 
his answer, on motion : but a commission must go. Tappen r. Norman, 
11 Ves. 563. 

9. Guardian assigned for an infiint abroad to answer. 

Guardian assigned for an infant abroad to answer. Lord Howard r. Lord 

Abergavenny, Dick. 3 1 . 

10. Guardian appointed to put in infant’s examination. 
Guardian appointed for a defendant to put in his examination. Attorney- 

general V. Waddington, 1 Mad. 321 . 

1 1. In the case of a guardian dying after hearing a decree. 

After cause heard and decree made, the proc/iein amy died : oQwprochein 
amy ordered. Lancaster v. Thornton, Dick, 346‘, 

12. Ill the case of an armst for necessaries. 

Infant being arrested for necessaries, a habeas corpus granted to bring 
liiin into court, to have a guardian assigned. Horne v. Lanoy, Dick. 170. 

IX. 3;ii itlnfion ta tljt appattirnmir of a giiarUtait bp tfie 
rotiit upon otfitc occastions. 

Guardian appointed, upon petition, to an orphan infant, without pro- 
perty, to consent to her marriage. 

Guardian appointed on petition to an orphan infant, without property, to 
consent to her marriage. In re Woolscombe, 1 Mad. 213. 

X. tlic form of a petirioit to asssign a guarbiati* 

Unless it be to carry on a suit, or protect an interest, it must be pur- 
suant to the statute. 

A petition to assign a guardian (unless to carry on a suit, or protect an 
interest) must be pursuant to the statute. Ex parte Beecher, 1 B. C. C. 556. 

XI. £)f fl rcftrciitc to tfit mastter on tfie O|ipoititmtiit of a 
guardian bp tbe rourt» 

1. It will be dispensed with only where the property is very small. 
Order, appointing a guardian with a reference, only where the property is 

exclusively small. Refused where it amounted to 1500/. Ex paHe 
Wheeler, 16 Ves. 266. 

2. In the case of a will naming a guardian to an illegitimate child. 

In the case of a natural child, the court will appoint the persons named 

in the father's will to be guardians, without any reference to the master. 
Peckliam t, Peckham, 2 Cox. 46. 

XII. ttlation to tge mobr of twanging a guatbtan* 

The course is by petition. 

The proper application to change a guardian is by petition. Ex parte 
the Earl of Ilchester, 7 Ves. 348. 

XIII, j©f tlje bum$ of a guarbian. 

To account, when called upon by petition or motion. 

Guardians are obliged to account, on application by petition, or motion, 

being 
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beinff bound by recognizance to account regularly, or when called on, being 
considered as officers of the court. 1 Ball & Beatty, 74. 

XIV. tge autSoritp of a guardian. 

The act of a guardia^i, though without authority, yet if beneficial to 
die infant, will be protected. 

Act of guardian, without authority, if beneficial to the infant, protected, 
18 Ves.jun. 273. 

XV. £)f tftr bigahilim^ of a guardian. 

1. Cannot accept a grant from his ward. 

1. Conveyance by a ward to her guardian, under the circumstances, set 
aside upon the grounds of public justice after a great lapse of time. Hatch 
▼. Hatch, 9 Ves. 292. 

2. Difficulty in sustaining a transaction of bounty in the cases of guardian 
and ward, attorney and client, trustee and cc&liii que trust. 9 Ves. 296. 

2. Transactions beneficial to the guardian, growing out of the rela- 

tion, will be set aside, though the relation had then ceased. 
Transaction, appearing to have grown out of the influence from the rela- 
tion of guardian and ward, set aside ; thougli all accounts had been settled 
and the relation had ceased. 13 Ves. 138. 

3. Cannot accept a gift from his late ward, just on his coming of age. 
Relief against a deed of gift by a ward just of age, to his guardian. 

13 Ves. 52. 

XVI. £)f a 0uaUtian’0 rigfttto cosftjs anti tfjargrtf. 

Disbursements for mainlenance beyond the sum allowed. 

If a guardian expends more in the maintenance of an infant tJian the sunt 
allowed, the court will not make any reference as to such extra expenditure, 
unless a special case is made for that purpose. Rainsford v. Freeman, 
1 Cox, 417- 

XVII. SDcbolttttoti of tge on attaintirt of tfit 0uartiian. 

It devolves on the great seal. 

Jurisdiction of the court of chancery, representing the king, as parens 
patrice, to control the right of a father to the possession of his child under 
circumstances. Order, restraining him from removing the child, or doing 
any act towards, or for the purpose of, removing it, out of the jurisdiction. 
The court would not give the possession to the mother, having withdrawn 
from her husband, pe Manneville v. De Manneville, 10 Ves. 52. 

XVIII. M tfic control cycfcijscb lip tge court of tfiaiictrp oOcr 

0uartitan0. 

1. It will control even natural guardians. 

1 . The court of chancery will, under circumstances of improper conduot, 
prevent a father from interfering in. the education, 5:c, of iiiib son, being a 
ward of the court. Creuze v. Hunter, 2 Cox, 242. 

2. Vide 10 Ves. 52. 

2. Infants were taken from tlieir father. 

Order for a guardian, and maintenance for infiints, upon ill- treatment by 
their father. Whitfield v. Hales, 12 Ves. 492. 

S s 2 3. Infants 
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3. Infiints were taken from their father, being insolvent. 

The father being insolvent, a person appointed to have the care of his 
infant son. Wilcox v. Drake, Dick. 631. 

4. Infants were taken from their mother. 

Lord chanctllor took the infants from their mother. Roach v. Garvan, 
Dick. 88. 

5. A guardian will be changed upon his not proceeding ^ith the 

cause. 

Vide 3 Mer. 7(X). 

6. A testamentary guardian will be removed upon proper grounds. 
Reference to the master to appoint a guardian in the room of infant’s 
mother, wlio was also restrained from giving consent to the infant’s marriage. 
Lord Shipbrook v. Lord Hinchinbrook, Dick. 547- 

7. Infonts w»eve taken from their testamentary guardians. 

Lord chancellor took the infant from her testamentary guardian. Tombes 
V. Elers, Dick. 88. 

8. Infonts were taken from their testamentary guardian, being bank- 
rupt. 

1. A testamentary guardian being a bankrupt, a person appointed to have 
the care of the ward. Smith v. Bate, Dick. 631. 

2. Law of Guernsey, as to the descent of real estate, and the distribution 
of personal estate, of persons dying intestate. Potinger v. Wightman, 
3 Mer. 69. 

3. Under the constitution of the hand-in-hand fire-office, the heir to whom 
upon the death of the insiwed, the property, being freehold, descended, can- 
not have the benefit of the policy without assignment. Mildmay v. Folgham, 
3 Ves. 471. 


HEIR. 

I. ]Rule 0 of Descent. 

Right of the maternal heir under the conveyance of a seisin e.T 
parte paterna. 

IL isDf tfte c0n0cqucncc0 of a ht^ttnu 

To destroy a charge. 

IIL £)f tfie force aii& appUcatioti of tge term ‘‘ quagt Saecesf/* 

As applied to the lord. 

IV. £)f t&e protection gihen bp courta of equitp to expectant 

6eir0^ 

Of invalidating their sales^ 

V. 3 ln relation to tfie conber^ion of propertp^ 

1 . Whether the application of the personal estate to complete a 

contract of purchase, raises a trust in the land for the next 
of kin. 

2. In the case of an option in the tenant to purchase. 

'S, In the case of a purchase with a partnership fund- 

4. Right of the heir to the accumulations of rents and profits 
under a trust. 


5- Right 
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5. Right of the heir of a lunatic to the produce of timber cut 

under the order of the court. . 

6. Vide in tit. Estate. 

VI. ^i 0 cenatteou 0 of jieir0^ 

J . To be relieved against frauds committed upon their ancestors. 

2. An heir out of possession cannot file a bill for the estate and 

title deeds. 

3. In relation to partnei'ship property. 

VII. tlie oh(ifl£»tion0 of fieirp, 

1 . To perfect the ancestor’js conveyance of property sold under 

a mistaken supposition of right, but which afterwards 
descended to him. 

2. Heir directed to convey unsurrendered copyholds devised, 

though not devisable by custom. 

VIII. £)f tBe mobrs tit togtcli an Jictr map be bistinbcrittb. 

By conveyance in mortmain to uses valid at the time, but since 
void. 

IX. iDf a t>ebt0e to an fictt» 

1. Devise in fee is inoperative. 

2. Of the rule, that a man cannot make his right heir a pur- 

chaser. 

3. Rule as to when the heir takes by purchase. 

4. Devise, with a limiUition over, on A. dying under twenty-one 

without issue ; heir takes as purchaser. 


I. Enlcsi of bfsittnt. 

Right of the maternal heir under the conveyance of a seisin ex parte 

jmterna^ 

A. being seised in fee cx parte paternd^ conveys to trustees, in trust for 
herself, her heirs, and assigns, to the intent that she should appoint, and 
for no other use, intent, or purpose wliatsoevcr. A. dying without appoint.- 
ment, and without heirs ex parte paternd. Held, per lord keeper and the 
master of the rolls, 1. That the maternal heir was not entitled. 2. That 
there being a terre-tenant, the crown claiming by escheat, had not a title 
by subpeena to compel a conveyance from the trustee, the trust being abso- 
lutely determined; np opinion being given upon the rights of the trustee. 
Per Lord -Mansfield, 1. That the heir'ex parte materna was not entitled. 2. 
That from the analogy between trusts and legal estates, the crown w^as en- 
titled by escheat ; but that, if the conveyance had barred the crown of its 
right, as between the maternal heir and the trustee, the former was entitled. 
Burgess v. Wheate, 1 Eden, 177. ; 1 Blk. 121. 

II. £)f tgr coit0e():tieitce{S of a tit0cntt. 

1 . To destroy a charge. 

A representative must take his interest as fortune has directed it, and has 
no equity to vary it : therefore, where a lunatic dies entitled to an estate, 
and also to a charge upon it, tlic heir takes it discharged ; a trust term to 
secure the charge makes no difference; for it remains inert, unless required 

S 5 3 to 
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to be executed for proper purposes ; the trustees have rio discretion. Lord 
Compton V. Oxenden, 2Vos. ‘iGl. 

HI. iSDf tjjc forte nit& appittatiou of tijc term “ quasi fiaeits.” 

As applied to the lord. 

!• Though the loj*d is sometipies called f/uasz hcf*rcs^ it is always to his 
prejudice, and never to his benefit. Burgess v. Wheate, 1 Eden, 208. 

2. So far from tlie lord taking any benefit as heir or assignee, he is dis- 
tinguished from both, and excluded from the privilege which the heir had 
by common law, and the assignee by statute. Ibid. 

IV, £)f tge peotemou siPcn bp toiirrs of rquitp to etpretant 

brirjs. 

or invalidating their sales. 

1. Principle, upon which sales of reversions by young heirs, &c. are set 
aside. 9 Vcs. S/IG. 

2. Protection in equity to an expectant heir, dealing for his expectancy, 
approaching nearly to an incapacity to contract. Relief against a very ad- 
vantageous purchase from such a person without fraud ; though mere in- 
adequacy, unless from its grossness it is of itself evidence of fraud, is between 
persons, standing precisely equal, of no account. The relief on payment of 
principal, interest, and costs ; the purchaser being considered as a mort- 
gagee. His bill, to establish the purchase, dismissed with costs, except 
of depositions, used by the other party. Peacock v, Evans, 16 Vcs. 512. 

V. In relation to tf)t tontier^ion of propertp. 

1, Whether the application of the personal estate to complete a coiin 
tract of purchase, raises a trust in the land for the next of kin. 

The application of the personal estate by tlie heir, in completing a con- 
tract entered into by the ancestor, but not binding on him, raises no trust 
in the lands for the next of kin. Savage v. Carroll, 1 Ball & Beatty, 265. 

2, In the case of an option in the tenant to purchase. 

Option to a tenant to purchase. The rents, until the option made, 

belong to the heir ; from that time, the conversion takes place ; and the 
purchase money belongs to the personal representative. Townley v. Bed- 
M^ell, 14? Ves. 591. 

3. In the case of a purchase with a partnership fund. 

Real estate purchased with a partnership fund, held to have descended 
to the heir against the claim of the residuary legatee. Ripley v. Waterworth, 
7 Ves, 453, 

4, Right of the heir to the accumulations of rents and profits under 

a trust. 

Rents and profits under a trust to accumulate, being in the event not 
disposed of, belong to the heir at law. Stanley v. Stanley, 16 Ves. 491. 

5. Right of the heir of a lunatic to the produce of timber, cut under 

the order of the court. 

Timber on estate of lunatic, cut under order of court, sold, and produce 
paid into the bank on account of the lunatic : after his death, on petition by 
his heir for the money, lord chancellor was of opinion, that the court may 
do it for lunatic s benefit, but only on pressing occasions ; that when pro* 

perty 
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E is converted, equity will recal it for the representative, if done by 
:h of trust, not if by accident, the court, or the tort of a stranger ; 
but on account of its consequence and difficulty of reversing order made 
on petition, refused to give it to either representative without a bill. Ex 
Brornfield, 1 Ves. 453. 

VI. ^t0ceHatieou0 of Srii*0, 

1. To be relieved against frauds committed upon their ancestors. 
Equity constantly gives relief ^ heirs at law, against frauds connnitted 
upon their ancestors. Falkner v. (TBrien, 2 B. & B. 221. 

2. An licir out of possession cannot file a bill for the estate and title 

deeds. 

An heir at law out of possession cannot file a bill for possession of the 
estate and the title deeds, I'cc. Crow v. Tyrrell, 3 Mad. 179. 

3. In relation to partnership property. 

Partnership property of different natures, partly real, partly personal. 
The difficulty of disentangling and arranging it, is no objection against the 
heir. 1 1 Ves. 665. 

VII. i)f tgf oblisationg of 

1. To perfect the ancestor’s convc 3 ^ance of property sold under a mis- 
taken supposition of right, but which afterwards descended to him. 
One believing himself entitled to a copyhold, sold it. It afterwards de- 
scended to him. He died without perfecting the conveyance. This is a 
personal equity, and docs not bind the heir, comme seinblc. Morse v. 
Faulkner, 1 Anst. 11. 

2. Heir directed to convey unsurrendered copyholds devised, though 
not devisable by custom. 

Heir directed to convey copyholds unsurrendered, and having other 
estates devised to liim, decreed to convey though the copyholds were not 
deviscable by custom. Wardell v. Wardell, 3 B. C. C. 116. 

VIII. j®f tfte mo&c0 in iobitg an fteir map tic bipingfiitcb. 

By conveyance in mortmain to uses valid at the time, but since void. 
Where an estate is given in mortmain, to uses which were good at the 
time of the gift, but became void afterwards, the heir is disinherited. At- 
torney-general V. Green, 2 B. C.C.492. 

IX. iDf a b((i.t0r to an ficir* 

1 . Devise in fee inoperative. 

Devise in fee to the heir, inoperative. 2 Ves. &: Beam. 190. 

2. Of the rule, that a man cannot make his right heir a purchaser. 
The rule, that a man cannot make his right heir a purchaser, is confined 
to the estate of which he is seised. Robinson v. Knight, 2 Eden, 159. 

3. Rule as to when the heir takes by purchase. 

Heir, being also devisee, takes by purchase, not by descent ; if the de- 
vised estate is not of the same nature. 15 Ves. 371. 

4. Devise, witli a limitation over, on A. dying under twenty-one with- 
out issue ; heir takes a purchaser. 

A, having covenanted to settle lands of 100/. per annum on hit wife for life, 

S s 4 devises 
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devises to her ati estate of tlie annual value of 50/.j and dircK^ts his executors 
to purchase sufficient land to make up the annual value of it, lOO/. ; and 
then devises all his real estates not thereinbefore devised, to A., his eldest 
son, his heirs, and assigns ; but case he should die without issue before 
21, then over. Held, that A. took by devise; and, therefore, that the 
simple-contract creditors, but not the legatees, were entitled to resort to the 
real estate for so much of the personal estate as should be exhausted in 
tnaking up the estate devised to the wife. Scott v. Scott, \ Eden, 4*58. ; 
A mb. 383. 


HEIR LOOM. 

tge per0onaltp ati grir Ioom0. 

The absolute property vests in the first tenant in taiL 

1 . Chattels directed to go as heir looms, as far as the rules of law and 
equity will permit, vest in the first tenant in tail, who comes into esse. 
Vaughab v. Rurslem, 3 B* C. C. lOl. 

2. Chattels given as heir looms to be enjoyed by the persons who shall 
be in possession of certain houses. A son being born, who was tenant in 
tail, subject to hi$ father’s b‘fe estate, these chattels will vest in him ab- 
solutely, and he dying, in his father. Foley V. Bufnell, 1 B. C.C.274. 

3- Testator directed, that all his plate, furniture, &Ci at his mansion 
house should remain there as heir looms ; and devised the same to trustees 
upon trust to permit the same to go together with the mansion house to 
such persons as should from time to time he entitled to it for so long time 
as the rules of law and equity would permit ; and devised his real e$tates 
to trustees to the use of several persons, and their first and other sons, &c. 
successively, in strict settlement. Tlie absolute interest in the personal 
chattels vested in the first tenant in tail ; and upon his death under age, 
passed to his representative. Whether there is any distinction in the ex- 
ecution of an executory trust by will, and a covenant by marriage articles, 
for such a limitation of personal chattels, (jucere. Carr v. Lord ErroU, 
14 Ves. 478. 


IDIOT, 

3lii tge cii0e of one born beaf onb bumb. 

Put into possession of property, on giving sensible answers in writing. 

A. born deaf and dumb, on her coining of age, applies to be put in pos- 
session of her property, which, on her giving sensible answers to questions, 
in writing, was ordered. Dickenson v. Blisset, Dick. 268. 


ILLEGAL OR VOID. 

I. MMt ttan^^ctionsi are lioiti mi illegalt 

1 . Bond by a father for an annuity to his son, until beneficed ; 

and agreement of same date, reciting bond, that the son 
would forthwith take orders. 

2. Agreement originating in communications by the commis- 

sioners, who took the depositions in a cause, and by the 
witnesses, to the defendant, as to the nature and effect of 
the evidence* 

% Se- 
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3 . Securities for withdrawing an opposition to a bill irt parlia- 

ment. 

4. Contract of exportation contrary to laWi 

5. A debt arising out of a contract to convey Britisih goods to a 

market in an enemy’s country. 

6. Sale, by the owner, of the command of an East India ship. 

7. A bill for procuration money to a colonel for a commission. 

8. Bond for the purchase of an office to ^hich the groom of 

the stole had the power of recommendation. 

9. A combination of wholesale grocers to purchase all imported 

fruit. 

II. niiat traii0actton0 ave not tlltgal. 

1. Agreements for contribution to the expence of litigation, 

without a common interest, though not favored, not 
treated harshly. 

2. Contract not to write dramatic pieces for any other theatre. 

III. Mhitt tt‘an0iienon0 are Ooitt a0 tmmoraI« 

1. Bond in consideration of future cohabitation. 

2. Bond expressly securing the continuance of an illicit con- 

nection, by an annuity in case of separation. 

3,.. Bond of remuneration for having assisted obligor in an elope- 
ment and marriage without consent. 

4. Apothecary giving his patient fifty guineas, to receive five 
hundred if he should survive a year. 

IV. !!aHl)at tran0acttQti0 are not tmmotaU 

1. Voluntary bond, during cohabitation, to a woman previously 

of a very loose life. 

2. Clause in a deed of assignment of stock, from a married man 

to a married woman, that she shall live where he resides, 
is suspicious only. 

V. Mgat tran0a(tton0 arc not rontrarp to tgc btitp of onc*0 

office^ 

1. Transactions by a London broker, in which, though they 

are in contravention of his office, he was engaged as a prin- 
cipal. 

VI. 3(n rclatton to rigBt0 rt0.ulttttg Irom act0 collateral to 

illegal tran0action0. 

I* A* employed by B* to buy smuggled goods, pays for them^ 
and they come to the hands of B. : B» shall not pay for 
them. 

2. Upon a contract for smuggled goods, though they are re- 

ceived, the money cannot oe recovered* 

3. Upon an illegal insurance, though the money was received 

by the broker, it cannot be recovered. 

4. Bill indorsed to broker for payments by him, effecting illegal 

insurances. 

5* Securities given for money advanced fur stock-jobbing. 
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6. Quare^ whether a valid contract can arise out of illegal 

transactions. 

7. If an illegal transaction is malum prohibiluni only, the plain- 

tiff may recover, unless it be directly upon the contract 
precluded. 

VII. WKsi for tiisitoficrp anti witeft 

To rescind the transaction. 

VIII. £)f a bill for an account of tge profits of an illegal 

partnrrabtii. 

It will not lie. 

IX. j0f tj^e riggt to jset off illegal itemisi. 

In accounting, 

X. £)f tge tiutp iinposieti upon a court of tuettue, togere tge 

;,tllrgalitp of a ttamattion 

Want of allegation shall not prevent the court from looking 
into die consideration. 

XI. £)f tgf Outp impoficli upon a court of juottce, toStre tj^r 

immoralitp of a tranaaetton appears. 

Want of allegation shall not prevent the court from looking 
into the consideration. 


L wgat tran^actiong are Poib ais illegal. 

1, Bond by a father for an annuity to his son, until beneficed,* and 
agreement of same date, reciting bond, that the son would forthwith 
take orders. 

Bond by a father to secure an annuity to his son, until he should be in 
possession of a living of a certain value ; and an agreement of the same date, 
jreciting the bond, declaring, that the son would forthwith enter into holy 
orders, and accept such living; the lord chancellor expressed a strong 
opinion, tliat upon grounds of public policy -by the effect of the agreement 
the transaction was illegal; but the decision was upon the ground, that the 
son had not complied with the condition ; having received the annuity nine 
years, and being still only in deacon's orders, and that the annuity was de- 
terminable by the father or his representatives. Lord Kircudbright v. Lady 
Kircudbright, 8 Ves, 51. 

2. Agreement originating in communications by the commissioners, 
who took the depositions in a cause, and by the witnesses, to the 
defendant, as to the nature and effect of the evidence. 

Bill for specific performance of an agreement originating in communica- 
tions by the commissioners, who took the depositions in a cause, and by the 
witnesses, to the defendant, as to the nature and effect of the evidence. 
Though the plaintiff was not implicated in the transaction, the bill was dis- 
missed on grounds of public policy. Cooth v. Jackson, 6 Ves. 12* 

3. Securities for withdrawing an opposition to a bill in parliament. 

Securities ^iven in consideration of withdrawing an opposition to a bill in 
parliament, are, on grounds of public policy, illegal ; and on a bill to have 

such 
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such securities delivered up, and stock, Sec, transferred to plaintiff, a de- 
murrer being put in, the same was overrufedv Vauxhall Bridge Company 
V. Lord Spencer, Q Mad. S56. 

4f. Contract of exportation contrary to law. 

Agreement between a citizen of the United States and an American and 
English subject, for the exportation of goods from England to America, on 
their joint account in time of war, “ provided a peace should not be likely 
to take place at the time of shipping the goods. On a bill for an account, 
as a set off against a separate demand, for which the defendant had brought 
an action against the plaintiff, an injunction, which had been obtained on the 
filing of the bill, was dissolved, on the ground of its being an illegal con- 
tract, although the goods shipped in pursuance of the contract, did not sail 
till after a peace was made, and although the defendant had not relied on 
the illegality of the contract as a ground of defence ; the court itself setting 
up the objection. Evans v. Richardson, 3 Mer. 469. 

5. A debt arising out of a contract to convey British goods to a 
market in an enemy’s country. 

A debt arising out of a contract to convey British goods to a market in 
an enemy s country, cannot be proved under a commission of bankrupt after 
peace has been established between that country and Great Britain. Ex 
parte Schmaling in re Aldebert, 1 Buck, 93. 

6. Sale, by the owner, of the command of an East India ship. 

1. Sale (by the owner) of the command of a ship in the service of the East 
India company without their knowledge, is illegal, and cannot be the subject 
of an action. 4 Ves. 815. 

2. The command of an East India ship is a public trust ; and the sale of 
it contrary to a public regulation of the company, is a breach of public duty. 
5 Ves. 181. 

3. A contract for sale of the command of an East India ship is illegal ; 
and therefore cannot be enforced by suit upon the equity against the fund 
paid by the company as a compensation, under the regulation of 1796, to 
restrain the practice in future. Thompson v. Thompson, 7 Ves. 470. 

7. A bill for procuration money to a colonel for a commission. 

A bill of exchange given to secure procuration money stipulated to bo 
paid to the colonel of a regiment for a commission, is void, and equity will 
interfere, even after the money is in the hands of the sheriff, on an execution 
at law\ Whittingham v. Burgoyne, 3 Anst. 900. 

8. Bond for the purchase of an office to which the groom of the stole 

had the power of recommendation. 

A bond given for the purchase of an office, to which the groom of the 
stole had the power of recommendation, is within the mischief of marriage 
brokerage : a perpetual injunction therefore granted. Hanington v. Du 
Chatel, 1 B.C.C. 124. 

9. A combination of wholesale grocers to purchase all imported fruit. 

Demurrer allowed to a bill for a discovery, and injunction against an 
action : the effect being a contract for participation in an illegal transaction ; 
the result of a combination of wholesale grocers, by the title of the fruit 
club,” acting by a select committee, of which the defendants were mem- 
bers, to purchase all imported fruit ; though not strictly forestalling, regrat- 
ing, or monopoly. Cousins v, Smith, 13 Ves. 542. 
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IL mfaat tran0actton0 are not RlegaL 

1. Agreements for contribution to the expcnce of litigation^ without a 
common interest, though not favor^, not treated harshly. 

Agreements for contribution to the expence of litigation, without a com- 
mon interest, though not favored, not treated harshly. 2 Ves. & Beam. 112, 

2. Contract not to write dramatic pieces for any other theatre. 
Contract with the proprietors of a theatre, not to write dramatic pieces 
for any other, legal ; as a similar restraint of a performer would be ; not re- 
rcmbling a covenant restraining trade generally. Morris v. Colman, 18 Ves. 
jun. 437. 


111. ttan0a(tidtt0 are tiot^ a$t immoral. 

1. Bond in consideration of future cohabitation. 

Bond in consideration of future cohabitation, void at law. 3 Ves. 371. 

2. Bond expressly securing the continuance of an illicit connection, by 

an annuity in case of separation. 

Voluntary bond during cohabitation to a woman previously of a very loose 
life ; soon afterwards another bond, expressly securing a continuance of the 
connection by an annuity in ^case of separation* Bill by the executor 
to have the bonds delivered, up, was dismissed M^ith costs ; the former being 
considered as unimpeached, the latter void at law as pro turpi causd. Gray 
V. Mathias, 5 Ves. 286. 

3. Bond of remuneration for having assisted obligor in an elopement 

and marriage without consent. 

A bond given as a remuneration to obligee for having assisted obligor in 
effecting an elopement, and a marriage without the consent of the friends of 
the wife, declared void ; though given voluntary, after the marriage, and 
without amr previous agreement for the same. Williamson v. Gihon, 2 Sch. 
ac Lef. 357. 

4. Apothecary giving his patient fifty guineas, to receive five hundred 

if he should survive a year. 

Apothecary gave his patient fifty guineas, to receive five hundred or an 
annuity of one hundred, if he should survive a year, which he did : bill 
against executors dismissed, as plaintiff could not succeed at law; but with- 
out costs, on account of the money actually advanced, which must have 
been repaid upon a bill to set aside the agreement. Priestley v. Wilkinson, 
1 Ves. 214. 


IV. mffat tvamatmm att not tmmoiaL 

1. Voluntary bond, during cohabitation, to a woman previously of a 

very loose life. 

Vide 5 Ves. 286. 

2. Clause in a deed of assignment of stock, from a married man to a 
married woman, that she shall live where he resides, is suspicious 
cmly. 

Clause in a deed of assignment of stock from a married man to a mar- 
ried woman, that she shall live where he resides, though suspicious, is not 
sufficient ground to hold it pro turpi causdm Want of allegation shall not 
prevent tlie Court from looking into the consideration. 1 Ves. 51, 529 
16 
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V. aij^at tran0actton0 ate not totttrarp to tge bmp of one*0 

office 

Transactions by a London broker, in which, though they are in con- 
travention of his office, he was engaged as a principal. 

A sworn broker of the city of London entitled to prove in respect of 
debts arising out of transactions in which he has engaged as principal, 
notwithstanding such transactions were in contravention of his bdiid and of 
the oath taken to his employers, under an authority given them by statute for 
imposing the same. Not, however, if the debt has arisen out of any trans- 
actions in which he was so concerned both as broker and principal, such act- 
ing being in itself a gross fraud, and the debt arising out of it, void upon 
principles of common law. Ex parte Dyster, 1 Mer. 155. ; 2 Rose, 349. 

VL |ti telatioit to riggtd^tesiulttttg fiom att9 collateral to 
illegal mtmtmm* 

1. A. employed by B. to buy smuggled goods, pays for them; and they 
come to the hands of B. : B. shall not pay for them. 

A. employed by B. to buy smuggled goods, pays for them ; and they 
fcome to the hands of B. ; B. shall not pay for them. 3 Vcs. 373. 

2. Upon a contract for smuggled goods, though they are received, 

the money cannot be recovered. 

Upon a contract for smuggled goods, though they are received, the money 
cannot be recovered. So, upon an illegal insurance contrary to the act of 
parliament, though the money was received by the broker, it cannot be 
recovered. 7 Ves. 473. 

3. Upon an illegal insurance, though the money was received by the 

broker, it cannot be recovered. 

Ibid. 

4. Bill indorsed to broker for payments by him, effecting illegal 

insurances. 

Bill indorsed to a broker in consideration of money paid by him in effect- 
ing insurances, one of which was illegal : the acceptor becoming bankrupt, 
the petition of the indorsee to prove was dismissed as to what arose upon the 
illegal insurance ; and the bankruptcy being some years ago, an inquiry was 
directed as to the rest. Ex parte Mather, 3 Ves. 373. 

5. Securities given for money advanced for stock-jobbing. 

Promissory notes given by a stockbroker for the balance of an account 
of money advanced to him to be employed in stock jobbing transactions, 
contrary to the statute 7 Geo. 2. c. 8*. Part of the consideration consisting 
of the profits upon those transactions, proof under his bankruptcy was 
restrained to the residue ; viz. the money received, which he had applied 
to his own use. Ex parte Bulmer, 13 Ves. 313. 

6. Queer ej whether a valid contract can arise out of illegal transactions. 

Whether a legal contract, giving a right of action, can arise out of illegal 
transactions, as by payments made on account of another in settling differ- 
ences upon transactions within the stock-jobbing act, quare. Ex parte 
Daniels, 14 Ves. 191. 

7. If an illegal transaction is maktm prohibitum only, the plaintiff may 
recover, unless it be directly upon the contract precluded. 

Principle upon actions, arising out of illegal transactions : if malum pro* 

hibttum 
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hibitum only, the plaintiff may recover; unless it be directly upon the con- 
tract precluded. 13 Ves. 315. 

VII. iDf WHsi for 6t0toi>rrp anH rrlttf* 

To rescind the transaction. 

1. Relief on grounds of public policy to particeps criminis. Hatch v. 
Hiitch, 9 Ves. 291. 

2. Where the transaction is against policy, relief to a particeps criminis. 
11 Ves. 535. 

S. In general cases, where a debt is cut down by the policy of die law, 
the complaint may be by particeps criminis. 15 Ves. 469. 

4. The rule, “ in pari delicto melior est conditio possidentis^^ preventing 
«uit is not universal ; admitting degrees of guilt by concurring in the same 
criminal act. Therefore against a private agreement, obtained by a father 
from his son, in derogation of an allowed sale of the command of a post- 
office packet by the former to the latter, an account was decreed. Osborne 
V. Williams, 18 Ves. jun. 379. 

5. Lord Thurlow’s opinion, that in all cases money paid for an illegal pur- 
pose may be recovered. 18 Ves. jun. 382. 

6. Whether the court has gone farther than to restrain enforcing a security 
pro turpi causd^ and has taken the property out of possession of the party, 
except as to creditors. Qiicere. 10 Ves. 366. 

7. Equity will relieve even after the money is in the hands of the sJieriff 
ion an execution at law, against a bill of exchange given for unlawful pro- 
curation of a commission in the army. Whittingham v. Bourgoyne, 3 Anst. 
900. 

8. Plaintiffs having brought an action against the defendant, to recover 
payments made for insuring lottery tickets, prayed a discovery and account, 
offering to allow payments made by the defendant ; as the defendant could 
not have that advantage at law, a demurrer was overruled. Brandon v. 
Johnson, 2 Ves. 517. 

VIII. jDf a bill for an account of tgt profit0 of an tUrgal 

partntr^gip. 

It will not lie. 

The profits of a partnership in underwriting, illegal by the statute 
6 Geo. 1. c. 18. s. 12. cannot be the subject of account in equity. 11 Ves. 
168. 

IX. £)f tge riggt to 0tt ofiT tllegal tttm0. 

Ill accounting. 

Smuggling transactions or illegal dealings in stock shall be brought into an 
account; though the court would not execute the contract. 3 Ves. 613. 

X. Df tBt tiutp tt^o0cti upon a court of tu^ttct, luBm tgr 
tiitgalitp of a transaction appear^. 

Want of allegation shall not prevent the court from looking into tlie 

consideration. 

Vide 3 Mer. 469. 


XI. SK 
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XL !S>{ fiwp tmposte& upon a touctof jusstttc, togece tge 
immoralitp of a tran^attion apprat;0« 

Want of allegation shall not prevent the court from looking into the 

consideration. 

Vide 1 Ves. 51, 52. 


INCLOSURE ACT. 

I. M atoarhd utihei* ittclosiure acr^^ 

1 . They rather furnish evidence of, Uian constitute title. 

2. Under the circumstances, specific performance decreed of a 

sale concluded before the award. 

3. In a miscellaneous case. 

II. an tuclo0iire imliet: an tnclogutt act, goto itgulatetif 

It must not be ad libitum. 


I. M atdatbji uitDei: tnclojstirc acts. 

1 . They rather furnish evidence of, than constitute title. 

Award under inclosing act, rather evidence of, than constituting title. 
18 Ves. jun. 208. 

2. Under the circumstances, specific performance decreed of a sale 
concluded before the award. 

Specific performance of a contract for sale of an allotment under an in- 
closing act before the award ; the act expressly enabling a sale, and de- 
claring the conveyance valid, before the award ; and the purchaser having 
notice of the circumstances. Kingsley v. Young, 18 Ves. jun. 207. 

3. In a miscellaneous case. 

tinder an act for inclosing lands in the townships of A., S., and W., di- 
recting the commissioners to allot to the rector of the parish of W., in lieu 
of the tithes of the townships of S. and W., so much of the lands to be in- 
closed in the township of S., and of the titheable parts of the township of 
W., as should, quantity, quality, and situation considered, contain or be 
equal in value to two-fifteenth parts of the titheable places thereof, and to 
make to the rector of W. and the vicar of B., in lieu of the tithes of a part 
of the lands in the townships of S. and A., to which they were entitled, a like 
allotment, equal to two-iifieenths of such lands, and declaring that after the 
enrolment of the award of the commissioners, all tithes arising within the 
lands enclosed should cease ; an award by which the commissioners allotted 
to the rector of W., “ in lieu of the tithes of S. and A.,’^ lands more in 
quantity than two-fifteenths of the lands enclosed in S. and A., but less than 
two-fifteenths of the lands enclosed in S., A., and W., without any allotment 
in lieu of the tithes of W., is a bar to the claim of tithes in W. The award 
would not only be vitiated by error in the allotment. The act having di- 
rected the commissioners, in estimating the proportion, to have regard to 
quality and situation ; deficiency in quantity is not proof of error. Cooper 
y. Thorpe, Swanst. 

11. an tncloputt unlnt an inclossutt m, goto cegulattit^ 

It must not be ad libitum. 

Inclosure under an inclosing act must not be ad libitum. 1 Ves. 82. 

INDICT- 
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INDICTABLE OFFENCE. 

L iFftenpf 

To constitute felony, breach of trust is not sufficient ; there 
must be a felonious taking. 

IL Consspiracp* 

1. A conspiracy to prevent a prosecution for felony is indictable, 

2. Vide in tit. Ward of Court. 

III. 3lttfittti0 nnotficr to trimt* 

1. General rule. 

2. Offering a bribe to a police-officer to assist in obtaining pos- 

session of a ward of court. 


I. i^elotip* 

To constitute felony, breach of trust is not sufficient; there must 
be a felonious taking. 

To constitute felony ; breach of trust is not sufficient. There must be a 
felonious taking. But that is satisfied by an act not warranted by the pur- 
pose, for which the property was delivered ; as a tailor taking notes out of a 

E '^ocketbook left in the pocket of a coat delivered to him to mend : or a 
ackney coachman, in whose coach it was left, &c. 8 Ves. ^lO. 

IL Con0pttac{>« 

A conspiracy to prevent a prosecution for felony is indictable. 

1. A conspiracy to prevent a prosecution for felony is an offence. 14* Ves» 
65. 

2. Vide in tit. Ward of Court. 

III. Bittctttng anotgn* to trtmr. 

1. General rule. 

The endeavour to bribe a man to commit an offence is itself a very serious 
offence. 3 Ves. & Beam. 173. 

2. Offering a bribe to a police-officer to assist in obtaining possession 

of a ward of court. 

Affidavit of a bribe, offered to a police officer to assist in obtaining pos- 
session *of a ward of the court, ordered to be laid before the attorney- 
general. Wade V. Broughton, 3 Ves. & Beam. 172. 


INFANT. 

I. tge lietitiatiibt rtg&tsi of iitfanto. 

1. To a specific performance of his ancestor’s agreement for a 
lease. 

. 2. Vide in tit. Heir. 

IL tf)K parental jurialiittion of tge tourt of tganterp* 

1, The authority, as parens patrice^ is exercised exclusively 
by the court of chancery, 

2. An 
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2 . An infant was ordered to return to the university. 

3. The court never removes an infant beyond its jurisdiction. 

4. A father of suspicious cliaracter restrained fmm interfering 

in his children’s education. 

5. Vide in tit. Guardian. 

III. iDf t\}t personal protecrioii toUtff tlie couitdf egaiKerp 

tfiroto0 aroiinti tnfaiiw^ 

An infant wrote to the chancellor for protection. 

IV. Jn relation to tljc mode of tontrolling 810 guardtanf 

1 . Where there is fraud in carrying on or defending his suit, 

2. Vide in tit. Guardian. 

V. Ill relation to tlje statute 7 anne, 1. 19. 

1 . The heir of tlie vendor of real property dying before con- 

tract completed, is within the statute. 

2. Tlie surviving life in a bishop’s lease, not beneficially inte- 

rested, is within the statute. 

if. A case in which the chancellor held an infant to be a trustee 
within the statute, in opposition to the master. 

4. A uiortgagco, though beneficially interested, is within the 
statute. 

/>. The heir of a mortgagee in fee, though one of his next of 
kin, is within the statute. 

(i. Miscellaneous case, in which an infant was held a mortgagee 
within the statute. 

7. Miscellaneous case, in which infant was hcUl trustee within 

the statute. ' 

8. Iiifiint directed to convey though abroad. 

9. Infant directed to convey charity estates to new trustees. 

1 0. A trustee to come within the statute must be a dry trustee. 

11. Where a trust to be executed vests in an infant, he is not 

within the statute. 

12. A conveyance to a new trustee upon trusts to be executed, is 

not within the act. 

13. Though a trustee be not within the act, yet he will be 

restrained from invalidating a conveyance which he would^ 
when adult, have been bound to execute. 

11. The statute extends to Ireland. 

15. The statute extends to the colonies. 

16. The statute extends to the East Indies. 

VI. In itlamn to contracts mate hp infants^ 

1. An infant’s marriage settlement is binding upon him. 

2. An infant’s marriage settlement is binding upon him, pro- 

vided it be fair and reasonable. 

3. An infant is liable for necessaries. 

4. A stranger advancing money for necessaries will be more 

favoured than a trustee. 

5. An infant’s covenant will not bind him. 

6. An infant’s interest is not affected by the recitals of a deed,' 

VoL. VIII. Tt 7. A 
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7. A fem sole infant cannot bar her right under her husband’s 
intestacy. 

S. Female infant not bound by agreement to settle her freehold 
estate on marriage, without an option, when twenty-one, 
to refuse. 

9. An election to repudiate his contract cannot be made during 
infancy. ^ 

10. Whether obligatory upon the heir. 

11. Whether obligatory upon the remainder-man. 

VIL 3ln rdatidii to tltcnoiu 

1. An infant cannot elect. 

2. Vide in tit. Election. 

VIIL 3iu rdatton to pamtion. 

1, Where the cestui que trust, the estate being in trustees, was 

an infant. 

2. Where one of the ceatui que trusts, the estate being in 

trustees, was an infant. 

IX. 3|ii ttlation to ssalcji imtet a hterm 

1. Infant heir decreed to join in sale of leasehold for lives. 

2. Purchaser ordered to hold and enjoy, and conveyance by a 

party an infant, respited. 

X. 3In ttlarion to forttlogiiit^ 

1. An infant may be foreclosed, subject only to error. 

2. Form of the decree. 

XI. 3in relation to tfte atimini^trarion of an infant’0 matt. 

1 . Payments to infants to be discountenanced. 

2. Payment to infant of his legacy, payable at twenty-one, not 

justifiable unless for necessaries. 

S. The course pursued where legacies given to infants and 
adults were charged ui)on a real fund, and tliosc of the 
adults w^ere raised immediately. 

4. An infant’s legacy raised out of another fund on failure of 

the specific fund. 

5. The property being small, the estate was, under certain 

restrictions, let without a reference. 

(>. Personalty laid out in land, though not directed by the will. 

7 . Property upon security in India, not called in ; it being be- 

neficial. 

8. A trustee of his own authority cannot break in upon capital. 

9. Rent paid to save an ejectment, reimbursed out of capital. 

10. A party acting as agent or executor, cannot purchase an in- 
fant’s estate. 

11. Purchase of the estate, decreed to be sold, by the receiver 
and acting guardian, declared void under the circum- 
stances. 


XII. 3[« 
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XII. 3|n relation to t&e obligationtt ano bioabiiitiett of an 

infont, arising from tge atto of otljcrg. 

1 . Agreements before marriage, on behalf of infants, by parents 

and guardians, binding on the infants. 

2. A male infant is bound by the covenant of his wife, an adult, 

in her marriage settlement. 

3. A decree, by consent, binds an infant, without a reference. 

4. Infant persons not existing, or under disilbilities, having 

contingent inttn'csts, not barred from reviving a decree by 
twenty years’ lapse. 

5. Infant heir not bound by admission, in deceased heir’s 
, answer, of testator’s will. 

XIII. £S!!i)err an tnfaitt jifiall br botmb bp a latr. 

General rule upon the subject. 

XIV. Jn iclation to infants cn btntic pa nterr. 

They are considered as existing, except in regard to descent, 
at common law. 

XV. Jn relation to an infant ejfetntor. 

To whom administration, during infancy, shall be granted. 


£>f tljc btribatibr rigiitp of infantp. 

1. To a specific performance of his ancestor’s agreement for a lease. 

1. An infant cannot avail himself of his infancy to excuse the non-assertion 
of his right under an executory agreement made with his ancestor ; where 
the immediate performance of his part of the contract is essential to the 
interest of the other contracting party. Grilfin v. Grilfin, 1 Sch. k Lef 
352. 

2. Vide ill tit. Heir. 

II. £)f tbe paitiiral imipbitrioii of tj)t couit of tjjaiifcrp. 

1. The authority, as parens patricc^ is exerci.scd exclusively by the 
court of chancery. 

The court of king’s bench has not any of the delegated authority as to 
infants, existing in the I^ing, as parens patrice, and residing in the court of 
chancery, as representing the king. 10 Vcs. 59. 

2. An infiint was ordered to return to the university. 

Infant ordered to return to the university. Mitchel v. Duke of Manches* 
ter, Dick. 149. 

3. The court never remove.s an infant beyond its jurisdiction. 

The court never makes an order for taking an infant out of its jurisdiction. 
Mountstuart v. Mountstuart, 6 Ves. 363. 

4. A father of suspicious character, restrained from interfering in his 
children’s education. 

A father, a bankrupt, and separated from his wife, and on bail to arhclc.'ii 
of the peace sworn against him by his wife, ordered not to remove the chil- 
dren from the schools at which they were placed, and not to interfere in 
their education. Skinner v. Warner, Dick. 779. 

5. Vide in tit. Guardian. 
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III. £)f tgc perssottal protection togicfi tfie court of cSancerp 
tfirotujs arounD infanw^ 

An infiiiit wrote to the chancellor for protection. 

Case of an infant's writing to the lord chancellor for protection. Newport 
V. Moore, Dick, 166. 

IV. 3)11 relation to tfie mo&e of controntng ffx& guarttiaitf 

Where there is fraud in carrying on or defending his suit. 

Where there is any fraud in carrying on or defending the cause of an 
infant, he may seek his satisfaction against his guardian, or bring his bill to 
be relieved against the fraud. Richmond v. Taylour, Dick. 38. 

V. 3n relation to tfie statute 7 3nne, c^ 19^ 

1. The heir of the vendor of real property dying before contract com- 
pleted, is within the statute. 

The vendor of a real estate dying before the contract entered into by him 
for the sale was completed, his heir at law, an infant, declared to be a 
trustee, within the statute of 7th Anne, and directed to convey. Smitli r. 
Hibbard, Dick. 730. 

2. The surviving life in a bishop’s lease, not beneficially interested, 

is within the statute. 

An infiint, the surviving life in a bishop's lease, not beneficially interested, 
Jield to ho an infant trustee within the statute of 7th Anne. Ex parte Hodg- 
son, Dick. 737. 

3. A case in which the chancellor held an infant to be a trustee 

within the statute, in opposition to the master. 

Infant reported not to be a trustee within the 7th Anne ; lord cliancellor 
thinking that he was, ordered him to convey. Ex parlc Renton, Dick. 394-. 

4. A mortgagee, though l)eneficially interested, is within the statute. 
An infant mortgagee is within the statute, notwithstanding he may be 

beneficially interested in the mortgage money. Ex parte Bellamy, 2 Cox, 
422. 

.5. The heir of a mortgagee in fee, though one of his next of kin, is 
within the statute. 

The mortgagee of a mortgage in fee dying intestate, and his heir being 
an infant, and one of his next of kin, and consequently entitled to a share 
of the mortgage money ; the master would not find him to be an infant mort- 
gagee, within the statute of 7tli Anne, for that he was not, as he conceiveil* a 
mere naked mortgagee ; but lord chancellor was clear that he was. Ex parte 
Carter, Dick. 609. 

6. Miscellaneous case, in which an infant was held a mortgagee 

within the statute. 

Report of infant mortgagee being within the statute 7th Anne being con- 
firmed, the infant ordered to convey. Ex parte Bosanquet, Dick. 540. 

7, Miscellaneous case, in which infant was held trustee within the 

statute. 

Infant trustee within the statute 7th Anne, c. 19., notwithstanding an interest 
as co-executor and co-residuary legatee, entitled to the mortgage money : 
the receipt #nd discharge of the other executor leaving the infant a mere 
trustee. v. Handcock, 17 Ves. jun. 383. 


8. Infant 
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8. Infant directed to convey though abroad. 

Infant trustee directed to convey the trust estate, though abroad. Ex parte 
Prosser, 2 B. C. C. 325. 

9. Infant directed to convey charity estates to new trustees. 

Au infant directed to convey charity estates to new trustees under the act 
of 7th Anne, he having nothing to do but to make such conveyance. But 
where the infant has any duty^ to perform as such trustee beyond the mere 
conveyance, the case is not within the statute. Attorney-general v. Pom- 
fret, 2 Cox, 221. 

10. A trustee to come within the statute must be a dry trustee. 

1. Infant trustee within the statute 7th Anne, c. 19. must be a dry trustee. 
17 Ves. 384. 

2. Where a trust to be executed vests in an infaint, he doth not come 
within the 7th Anne, to enable infant to convey ; but he must be decreed 
to convey on a suit for that purpose. Riggs v. Sykes, Dick. 400. 

1 1. Where a trust to be executed vests in an infant, he is not within 

tlie statute. 

Vide Dick. 400. 

1 2. A conveyance to a new trustee upon trusts to be executed, is not 

within the act. 

Order upon petition under the statute 7th Anne, c. 19. for an infant trustee 
to convey to the persons absolutely entitled, or as they shall appoint ; but 
not to convey to a new trustee, upon trusts to be executed, without a bill. 
Ex parte Anderson, 5 Vcs. 248. 

13. Though a trustee be not within the act, yet he will be restrained 

from invalidating a conveyance w^hich he would, when adult, have 

been bound to execute. 

Conveyance by infant trustee voidable as not within the statute ; if’ lie 
would be bound to convey when adult, he would in equity be restrained from 
setting it aside. 17 Ves. jun. 384. ^ 

14. The statute extends to Ireland. 

Estate in Ireland ordered to be conveyed by an infant mortg»agee under 
the statute 7th Anne, c. 19. Evelyn v. Forster, 8 Vcs. 96. 

15. The statute extends to the colonies. 

Infant mortgagee of land in Saint Christopher's ordered to convey, after a 
doubt, wliethcr the statute of queen Anne extended to estates out of the 
kingdom. Fenniliteau, Dick. 569. 

16. The statute extends to the East Indies. 

An infant trustee ordered to convey an estate in Calcutta, under the statute 
7ih Ann. c. 19. Ex parte Anderson, 5 Ves. 240. 

VL In iclatton to comraetjs mate bp 

1. An infant’s marriage settlement is binding upon him. 

The marriage settlement of a female infant held to be binding upon her, 
arid no act done by her and her husband can avoid it : mortgages made by 
them, to parties having notice of the trusts, ordered to be assigned to the 
trustee, but the profits, during the lives of the husband and wife, to be ap- 
plied to the payment of the mortgages, witliout prejudice to any remedy 
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the wife might have against the husband’s estate. Durnford v. Lane^ 
1 B.C.C. 106. 

2. An infant’s marriage settlement is binding upon him, provided it 
be fair and reasonable. 

1. A female infant’s marriage settlement, in order to bind her, must be 
fair and reasonable, not tend to deprive her of every thing : a covenant that 
whatever should come to the wife, or to the husband in her right, from the 
mother or otherwise, should be bound by the settlement, controlled to 
what came from the mother, not extending to property coming from- other 
quarters. Williams v. Williams, IB. C.C. 152. 

2. An infant to express his consent, joins in a settlement by a woman in 
contemplation of marriage with him : he is bound thereby, if, on fair consi- 
deration, and no fraud, as where the transaction is public, and with consent 
of the family ; though his being privy would not have concluded him from 
any rights as being an infant. 1 Vcs. 28. 

3. An infant is liable for necessaries. 

Infant liable for necessaries; but more consideration will be had for a 
IBtranger advancing him money than a trustee. 1 Ves. 249. 

4. A stranger advancing money for necessaries will be more favoured 

than a trustee. 

Vide 1 Ves. 249. 

5. An infant’s covenant will not bind him. 

Infant not bound by his covenant. Johnson v. Boyfield, 1 Ves. 314- 

6. An infant’s interest is not allected by the recitals of a deed. 
Interest of an infant not allected by the recital of a deed during infancy. 
IB Vcs. jun. 374. 

7. A feme sole infant cannot bar her right under her husband’s 

intestacy. 

A woman, being an infant, cannot, by any contract previous to her mar- 
riage, bar herself of a distributive share of her husband’s personalty in case 
of liis dying intestate. Drury v. Drury, 2 Eden, 39. But reserved on ap- 
peal. Earl of Buckinghamsliire v. Drury, 2 Eden, 60. ; 3 Tomb. P. C. 
492. ; 4 B. C. C. 505. n. 

8. Female infant not bound by agreement to settle her freehold estate 

oh marriage, without an option, when twenty-one, to refuse. 

Female infant not bound by agreement to settle her freehold estate on 
marriage, without an option, when twenty-one, to refuse ; but her heir bound 
under the circumstances, claiming a special occupant, the subject being 
leaseholds for lives, frequently during, and since the coverture, renewed by 
the husband, who had settled his own estate ; the settlement confirmed by 
her repeated acts and fines, though not of the life-estates ; and by orders 
of court ; children having existed, though deceased under age ; no claim 
for many years ; and during eighteen, an adverse possession against a former 
heir by the husband ; the bill claiming, not against his assets, but merely an 
account since his death against his devisee for life, whose possession com- 
menced long since the fall of the surviving life in the original leases. Milner 
V. Lord Harewood, 18 Vcs. jun. 259. 

9. An election to repudiate his contract cannot be made during 

infancy. 

Though aTemale infant is not bound by an agreement on marriage to settle 
her real estate, if she does not, when of age, choose to accede to it, her 

husband 
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husband would not be permitted to aid her in defeating it ; nor is her act 
during coverture effectual. 18 Ves. jun. 276. 

10. Whether obligatory upon the heir. 

Vide 18 Ves. 259. 

1 1 . Whether obligatory upon the remainder-man. 

Articles executed on the marriage of a feme infant, tenant in guasi tail, 
whereby she covenanted to settle her estate when of age, not binding upon 
the remainder-man, she dying before twenty-one. Lecky v. Knox, 1 Ball 
& Beatty, 210. — A bill by the husband of the infant, for a specific execu- 
tion of the articles, giving him an estate for life, dismissed. Ibid. 

VII. 3jn relation to tlettion. 

An infant cannot elect. 

Incapacity of infant to elect. 18 Ves. jun. S98. 

VIII. 3n relation to partitioiu 

1. Where the cestui que trust, the estate being in trustees, was an 

infant. 

There being on a bill for a partition, infant cesiuisque trust-defendants, the 
conveyance was directed to be respited until they attained twenty-one. At- 
torney-general V. Hamilton, 1 Mad. 214. 

2. Where one of the cestui que trusts, the estate being in trustees, was 

an infant. 

Partition of an estate, the legal estate being in trustees, one of the cestui 
que trusts being an iufimt, the convcyajice respited until he should attain 
twenty-one, and the parties to hold and enjoy in the mean time. Tuckfield 
v. Bullcr, Dick. 240. 

IX. Ill iTlatioii to jsalfjS unDrr a teerre. 

1. Infant heir decreed to join in sale of leasehold for lives. 

Infant heir decreed to join in sale of leasehold for lives, unless he show 
cause against it. Parfit v. Sherston, Dick. 801. 

2. Purchaser ordered to hold and enjoy, and conveyance by a party 

an infant, respited. 

Though infant were not a trustee within stat. 7tli Anne, the purchaser or- 
dered to hold and enjoy till the infant attained twenty-one, and then to ap- 
ply that he might convey. Chandler v. Beard, Dick. 392. 

X. In relation to forecIaguiT* 

1. An infent may be foreclosed, subject only to error. 

An infant may be foreclosed, subject only to error. 3 Ves. 317. 

2. Form of the decree. 

1. Decree of foreclosure against an infant, with a day to shew cause. 
Goodicr v. Ashton, 18 Ves. jun. 83. But see Monday v. Monday, 1 Ves. & 
Beam. 223. 

2. Foreclosure against an infant. The decree absolute repeats the clause 
nisiy as in the original decree, giving six months after age to shew cause ; 
which can only be error- Williamson v. Gordon, 19 Ves. 114. 
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XI. |ti relation to tge otimimotration of an infant’o estate. 

1. Payment to infants to be tliscountenanced. 

Payments to infants during minority to be discountenanced. 1 Vcs. 369. 

Payment to infant of his legacy, payable at twenty-one, not justifi- 
able unless for necessaries. 

1. Executors cannot justify paying a legacy payable at twenty-One, to 
the infant, or for his use, except for necessaries. Davies v. Austen, 3 B. 
C. C. 578. 

2. Legacy payable at twenty-one, with 5 per cent, till payable : executrix 
advanced a sum larger than the legacy, by discharging disbursements, all 
paid bona fide for the infant, though some were improper. Legatee, when 
of age, assigned the legacy. Assignee entitled, against executrix, to the 
legacy, with 4 per cent, from the time it was payable. Davis v. Austen, 

X Ves. 247. 

3. The course pursued where legacies given to infants and adults were 
charged upon a real fund, and those of the adults were raised imme- 
diately# 

Where there are adult and infant legatees, whose legacies arc charged on 
a real fund ; though the adult legatees have a right to have their legacies 
immediately raised, and for that purpose a sale may be necessary, and the 
heir offers the purchase money to be laid out as a security fbr the interest oi‘ 
the legacies given to the infants when due, the court will not deprive them 
in case of deficiency of recourse of the real fund. Dickinson v. Dickinson, 
2B.C. C. 19. 

4. An infant’s legacy raised out of another fund on failure of the 

specific fund 

Legacy given to an infant in one fund, whicJi failed, not opposing ; his 
legacy was ordered out of another fund. Finch v. Inglis, 3 B. C. C. 420. 

5. The property being small, the estate was, under certain restrictions, 

let without a reference. 

Order for liberty to let an infant’s estate, without a reference to the 
master; the property being small : but not to extend to building leases, nov 
beyond minority. P — — v. Bell, 6 Ves. 419. 

6. Personalty laid out in land, though not directed by the will. 
Personal property of an infant ordered to be laid out in the purchase of 
land, though there was no authority in the will for changing the nature of 
the property : but it was ordered, that the estate purchased should be con- 
veyed in trust for the infant, his executors and administrators, until he 
should attain twenty-one, and afterwards for him and his heirs. Lord Ash- 
burton V. Lady Ashburton, 6 Ves. 6. 

7. Property upon security in India, not called in ; it being beneficial. 

The court did not call in the property of an infant, upon security in 
India; the master reporting to be for his benefit that it should remain. 
Sadler V, Turner, 8 Ves. 617. 

8. A trustee of his own authority cannot break in upon capital. 
General rule, that a trustee shall not of his own authority break in upon 
the capital of an infant’s fortune, Walker v. Wethprell, 6 Ves. 473. 

9. Reiltpaid to save an ejectment, reimbursed out of capital. 

Rent, paid for minors in order to save their estate, from the costs of an 

ejectment^ 
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cjectniciit, allowed out of the principal of their fortune. Ex parte M<Kcy, 
I Ball & Beatty, 405. 

10. A party acting as agent or executor, cannot purchase an infant’s 

estate. 

The estate of an infant cannot be purchased by a party acting as agent oi 
executor. 1 Ball & Beatty, 418. 

1 1 . Purchase of the estate, decreed to be sold by the receiver and acting 

guardian, declared void under the circumstances. 

Under a decree for a sale of a competent part of certain leasehold in- 
terests, the property of a minor, (held partly for lives and partly chattel,) the 
person, who acted as receiver of the estate, and appeared in the cause as a 
guardian to the minor, purchased a lease for lives. The sale (though lor 
full value) decreed fraudulent and void under these circumstances: the 
minor’s interest not having been properly attended to in suffering the de- 
cree to pass, &c, Cary v.Cary, 2 Sch. & Lef. 173. 192. 

XII. 3|n relation to tSc obli0atioii0 anb iii0aliilttie0 of an infant 
arisiing from tlje attsf of otjjrrp. 

1. Agreements before marriage, on behalf of infants, by parents and 

guardians, binding on the infants. 

Agreements before marriage, on belialf of infants, by parents and guar- 
dians, binding on the infants. 9 Ves. 19. 

2. A mule infant is bound by the covenant of his wife, an adult, in her 

marriage settlement. 

A male infant marries an adult female, who, l)y settlement, covenants 
tluit her estate shall he settled to certain uses: he is bound by her covenant. 
Slocombe v. Glubb, 2 B. C. C. 545. 

3. A decree, by consent, binds an infant, without a reference. 

An iniaiit is hound by an order made by the court, by consent, although 
there was no reference to the master to inejuire whether it would be for his 
henefit. Wall v. Bushby, 1 B, C. C. 484. 

4. Infant persons not existing, or under disabilities, having contingent 
interests, not barred from reviving a decree by twenty years’ lapse. 

Infant persons not existing, or under disabilities, having contingent in- 
terests, not barred from bringing a bill of review, though a decree has been 
pronounced and enrolled twenty years, Lytton v. Lytton, 4 B. C. C. 441. 

5. Infant heir not bound by admission, in deceased heir’s answer, of 

testator’s will. 

Infant heir not bound by the admission, in the deceased heir’s answer, of 
the will of the testator. Cartwright v. Cartwright, Dick. 545. 

XIII. mgcit iin infant dgall tie Iiounti iip a lain. 

General rule upon the subject. 

Where the words of a law, in their ordinary signification, are sufficient to 
include infants, the virtual exception must be drawn from the intention of 
the legislature manifested by other parts of the law, from the general pur- 
pose and design of the law, and the subject matter of it. 'rims, the statutes 
of limitation and of fines would have bound infants, &c. without an express 
exception. 17 Ves. jun. 92. 
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XIV. 3in rtlattoii to iiifantjs rn btiitit sa mert. 

They are considered as existing, except in regard to descent, at 

common law. 

1. A child cn xtentre sa mire is a life in being to all intents and purposes, 
except in the case of a descent at common law. 4- Ves. 3S4s 

2. A child en ventre sa mere may be vouched, may be an executor, may 
take under the statute of distributions, by devise, under a charge for por- 
tions, may have an injunction and a guardian. 4 Ves. 322. 

3. TJk' object of the statute 10 & 11 W. 3. c. 16. was not to affirm the 
case of Keeve V. Long : but it established, that the same principle should 
govern, where the limitation was by deed of settlement. 4 Ves. 342. 

XV. 3,11 cclatton to an infant etttutor. 

To whom administration, during infancy, shall be granted. 

Where an infant is sole executor, administration shall be granted to the 
guardian, or such person as the spiritual court shall think fit, till the infant 
is twenty-one ; at which time and not before probate shall be granted to him. 
4 Ves. 149. 


INHABITANT. 

Cjje term tefinrb, 

Various senses of the term ‘‘ inhabitant,” with reference to the nature of 
flic subject. 10 Ves. 339. 


INHERITANCE. 
iSDf ternte to atttiib tgt iiifieritaiue. 

1 . What terms are attendant, what in gross. 

If a man purchase for a term of years in the name of a trustee, and the 
inheritance in his own name, or vice versd^ the terms are in gross, not at- 
tendant upon the inheritance. Scott v. Fenhouleit, 1 B. C. C. 69. 

2. Determination of. 

A term created by a marriage settlement to raise 1000/. to be paid to such 
of the relations of A. as the survivor of A. and B, shall appoint ; the inherit- 
ance afterwards come to A., who devises the estates to B. ; the term continues 
to be a subsisting term, and goes to the heirs at law of A. Cantlc v. Morris, 
Ibid. 113. n. 


INN OF COURT. 

Helantie to cgombec0« 

Bill will not lie .against the benchers of an inn of court, relative to a grant 
of chambers. Cunningham v. Wagg, 2 B. C. C. 241. 


INSOLVENT ACT. 

I. SilBiit |tro(>ertp t0, or tis not, O00t0tmblt imbtr on tnj9eo(bent|t. 

A miscellaneuub case. 


II. 2)t 
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1 1. £>f tlje plea of iiigoltjencp* 

Where the assignment was after bill filed. 

HI. ipificellaneouss ttanssactiong^ 

Rights of an assignee subsequent to an insolvency, and antece- 
dent assignment in trust for creditors. 


1. (Mjjar propcitp is, or 10 not, aggignable tmOcr an nt^olfiencp* 

A miscellaneous case. 

A. on his marriage, executed a bond, conditioned for payment of one-third 
part of the real and personal estate he should die seised and possessed of, 
e(|ually amongst his children who should be then living : he left two children, 
1^. a son, and C. a daughter. C. married W. in her father’s lifetime without 
settlement: W. took the benefit of an insolvent debtor’s act. A. died after- 
wards, and by will gave to C. 8000/. in lieu of the interest she took under 
the bond : the legacy appeared to be the most beneficial provision. On a 
bill filed by C. for her legacy, and a cross bill by the assignee of W. to have 
the benefit of it, it was decreed, that the assignee could have no interest 
beyond the amount of one-sixth part of the real and personal estate, and that 
he and W. should lay proposals before the master, lor a settlement on C. 
and her (’hildren. The assignee proposed to settle one moiety on the wife 
and children, and to divide the other moiety amongst the creditors of W. ; 
this proposal was approved by the master, and was carried into execution by 
the court. Worrall v. Marlar, Cox, 153. 

II. iDf tBc pica of msiolPciup. 

Where the assignment was after bill filed. 

J’Ica to a bill for specific performance of an agreement for a lease to the 
piaintilF, and an injunction against an ejectment, &c. that the plaintiff had 
since the hill filed taken the benefit of an insolvent act, overruled. Dc 
Minckwitz v. Udney, 16 Ves. 466. 

HI. ipisi(enaiieoii0 transactioiisf^ 

iliglits of an assignee subseciuent to an insolvency, and antecedent as-, 
signment in trust for creditors. 

Bill by the assignee of a person, who had made a general conveyance in 
trust for his creditors, and afterwards taken the benefit of an insolvent act, 
in respect of the surplus against the assignee, the trustee, and mortgagees, 
dismissed with costs. Spragg v. Binkes, 5 Ves. 583. 


INSURANCE. 

I. ate sfubjectg of tngutancet 

1. Freight, as distinct from ship. 

2. The expectancy in a prize. 

3. A trustee’s legal interest. 

4. A cestui que trust’s beneficial interest. 

II. ilDf tge ceremonial necesseiarp to an imumm, 

A policy. 


III. ®f 
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III. i!Df tgc tuoi)ej)i in tPgicB a policp map be bistebarseb* 

Non-compliance with a condition, though immaterial. 

IV. Jii itlation to tfie unbcrtoiitec. 

His riglit to restitution on satisfaction alhmdc, 

V. Jn itlattoii to tfte istat. 0 (Sco. 1. 1» 18 . 0* 12. 

Insuring each other is not within the statute. 


I. (Mbat are 0ubtett0 of iit0uratue. 

1 . Freight, as distinct from ship. 

The property in the freight may be distinct from that in the ship, as in an 
insurable interest. 1 1 Vcs. 629. 

2. The expectancy in a prize. 

The expectation, arising from the habit of the crown as to prize, has been 
held an insurable interest. 10 Ves. 157. 

3. A trustee’s legal interest. 

InsuraI)Ie interest in a trustee in respect of the legal interest in a ship ; as 
in the cestui que trust in respect of the equitable. 15 Ves. 67. 

4. A cestui que trust’s beneficial interest. 

Ibid. 


II. £)f tfie crmiumial mtc00arp to an tn0uraiitt. 

A ptdicy. 

Insurance without a policy is illegal. 2 Vcs. 18. 

III. ^Df tge mobc0 in tubicS a poltrp map be Oi0tIjar0cO, 

Non-compliance witli a condition, tJiough immaterial. 

Variation from policy of insurance, though perfectly immaterial, discharges 
the insurer. 2 Ves. 541. 

IV. 3;tt relation to tgt nnbertorittr. 

His right to restitution on satisfaction nliwide. 

Satisfaction having been made under a royal commission for distribution of 
prizes, to the insured; such of the insurers as liad paid, held entitled to 
restitution, though foreigners ; but not those who had compounded and re- 
nounced salvage. Blaamopot v. Da Costa, 1 Eden, 130. 

V. Jn relation to tf)t 0tat. 6 dDeo. 1 . 1. 18 . 0.12. 

Insuring each otlier is not within the statute. 

Insuring each other is not within stat. 6 Geo. 1. c. 18. s. 12. 3 Ves. 613. 


INTEREST. 

I. liKiabtn it toil! be giben. 

1. Jn relation to the person — agents in general. 

2. In relation to the person — agent of an administrator keeping 

money, to be invested, in hand. • 

16 3. I« 
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3. In relation to the person — bankrupt assignee using money. 

4. In relation to the person — executors keeping money in liancl. 

5. In relation to the person — executors using money. 

6. In relation to the person — executors unnecessarily calling 

in property. 

7. In relation to the person — executors under direction to ac- 

cumulate. 

8. In relation to the person — guardian keeping money in 

hand. 

9. In relation to the person — legatee, erroneously paid, re- 

funding. 

10. In relation to the person — committee of lunatic. 

11. In relation to the person — receivers in general. 

12. In relation to the person — receiver not passing his accounts. 

13. In relation to the person — steward, upon fraud, wilful 

concealment, &c. notwithstanding lapse. 

1 4. In relation to the person — trustees keeping money ih hand. 
1.5. In relation to the person — trustees not paying money into 

court pursuant to order. 

16. In relation to the demand — general rule as to rests by 

bankers. 

17. In relation to the demand — bills of exchange. 

18. Ill relation to the demand — bonds, but only to extent of 

penalty. 

19. In relation to the demand — bonds, under a devise in trust 

for debts. 

20. In relation to the demand — apportionment de die in diem on 

bonds, notwithstanding condition reserving by periodical 
payments. 

21. In relation to the demand — simple-contract debts. 

22. In relation to the demand — contract to pay on demand, or 

on a day certain. 

23. In relation to the demand — contract to pay by instalments. 

24. In relation to the demand — contract to give notes. 

25. In relation to the demand — upon farther directions in 

general. 

26. In relation to the demand — upon farther directions, though 

question was not reserved. 

27. In relation to the demand — judgments, in bankruptcy, and 

a surplus. 

28. In relation to the demand — legacies in general. 

29. In relation to the demand — legacy to a son, having no other 

provision. 

30. In relation to the demand — interest by way of maintenance, 

upon a legacy, in the case of parent and child only. 

31. In relation to the demand — legacy payable in futuro^ and 

maintenance given generally. 

32. In relation to uie demand — legacy with remainder over, on 

dying under age, 

33. In relation to the demand — guare^ upon legacy to grand- 

child, payable infuturo or contingent. 


34. la 
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34. Ill relation to the demand — legacy to grandchildren, where 

grandfather stood in loco parentis, 

35. In relation to the demand — legacy to natural child of a son, 

where testator stood in loco parentis, 

36. In relation to the demand — master’s report in general. 

37. In relation to the demand — against mortgagee in possession. 
58. In relation to the demand — in case of mortgage, upon the 

whole sum liquidated by report. 

39. In relation to the demand notes. 

40. In relation to tlie demand — presumption of agreement to 

pay interest, from acquiescence in banker’s accounts. 

4 1 . In relation to the demand — presumption of agreement to 

pay interest from previous payment. 

42. In relation to the demand — presumption of agreement to 

pay interest, from previous payments upon similar secu- 
rities. 

43. In relation to the demand — purchase money. 

44. In relation to the demand — possession and purchase moiuy 

retained by vendor. 

45. In relation to the demand — arrears of rent-charge, where 

legal proceedings have been restrained. 

46. In relation to the demand — residue payable in futiiro. 

47. In relation to the demand — a fund wrongfully withheld. 

II. SSafien It toill ht refu0c&. 

1. In relation to the person — responsible agent keeping money 

in hand. 

2. In relation to the person — admmistvatoY pcn(le7ifc litc^ with 

respect to a balance in his hands. 

3. In relation to tlie person — executor keeping money in 

hand. 

4. In relation to the person — legatee erroneously paid, re- 

funding. 

5. In relation to the person — steward keeping money in hand, 

with implied consent of principal. 

6. In relation to the person — slight diflerence in sums admitted 

and reported in trustee’s hands, 

7. In relation to the demand — balance of a mutual account. 

8. Ill relation to the demand — account taken in India, and 

settled with difficulty, by a third person. 

9. In relation to the demand — arrears of annuity, though 

interest was reserved by decree, 

10. In relation to the demand — arrears of annuity, though li- 

quidated by report. 

11. In relation to the demand — arrears of annuity in bar of 

dower. 

12. In relation to the demand — rests made by bankers at the 

end of three znontlis. 

13. In relation to the demand — book debts. 

14. In relation to the demand — simple contract debts, though 

liquidated by report. 


15. In 
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1 5. In relation to the demand — payment by co -surety. 

16. In relation to the demand — upon farther directions in (ge- 

neral. 

17. In relation to the demand — arrears of separate annuity to 

feme covert. 

18. In relation to the demand — arrears of jointure. 

19. In relation to the demand — judgments. 

20. In relation to the demand — judgment, subsequent to the 

recovery. 

21. In relation to the demand — judgment of assets quando. 

22. In relation to the d^niand — interest, by way of maintenance, 

upon a legacy, in the case of parent and child only. 

23. In relation to the demand — legacies from parent to child, 

payable in futuro^ with maintenance. 

24. In relation to the demand — legacy to son, with main- 

tenance. 

25. In relation to the demand — legacy payable in fiituro^ with 

maintenance. 

26. In relation to the demand — legacy payable in futuro^ and 

annual sum, less than interest, for maintenance. 

27. In relation to the demand — legacy payable in futuro^ and 

contingent. 

28. In relation to the demand — legacy payable at twenty-one. 

29. In relation to the demand — quarc^ upon legacy to grand- 

child, payable in futuro^ or contingent. 

30. In relation to the demand — no interest, by way of main- 

tenance, upon a legacy, simply to a grandchild or natural 
child. 

31. In relation to the demand — arreai s of maintenance. 

32. In relation to the demand — mastc/s report in general. 

33. In relation to the demand — against mortgagee in possession. 
84. In relation to the demand — partnership account, long un- 
settled, and rendered intricate by neglect. 

35. In relation to the demand — portions, with maintenance, 

increased by will. 

36. In relation to the demand — deposit on a purchase. 

37. In relation to the demand — stale demand. 

IIL iFrom toftat perioti it toill be gibeitf 

1. In relation to the demand — annuity, the payment of which 

was neglected to be enforced. 

2. In relation to the demand — contract to pay on demand, or 

on a day certain. 

3. In relation to the demand — a case in which the lands charged 

were subject to a jointuring power. 

4. In relation to the demand — legacies, in general. 

5. In relation to the demand — legacies to be raised by sale. 

6. In relation to the demand ~ legacies from parent to cliild 

payable in Juturo. 

7. In relation to die demand — legacies from pai’cat to child 

payable injiituroy widi maintenauce. 


8. In 
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8. In relation to the demand — legacies to gramJcliildreii. 

9. In relation to the demand — legacies to collaterals, payable 

at twenty one, or marriage. 

10. In relation to the demand — legacies from husband to wife. 

11. In relation to the demand — legacies from husband to wife, 

payable in futuro. 

12. In relation to the demand — legacies to natural cliildren. 

IS. In relation to the demand — legacy in a miscellaneous case, 
li. In relation to the demand — life-interest. 

15. In relation to the demand — tenant for life of the residue. 

IG. In relation to the demand — master’s report. 

17. In relation to the demand — notes. 

18. In relation to the demand — stale demand. 

IV. tofiat amount it toill be gibriif 

1. In relation to the person — compound interest against exe- 

cutor’s keeping money in hand. 

2. In relation to the person — compound, against executors 

under direction to accumulate. 

In relation to the person — executors keeping money in 
hand. 

4. In relation to the person — executors using money. 

5. In relation to the person — executors unnecessarily calling in 

property. 

6. In relation to the person — executors under tlirectioji to 

accumulate. 

7. In relation to the person — trustee, under trust to accumu- 

late. 

8. In relation to the demand — general rule. 

9. In relation to the demand — Ixmds. 

10. In relation to the demand — bonds, with judgment assigiuul 

for same demands. 

11. In relation to the demand — bonds, with mortgages for same 

demands. 

12. Ih relation to the demand — compound interest, in general. 

13. In relation to the demand — compound interest on remain- 

der-man’s proportion of fine for renewal.. 

14. In relation to the demand — judgments. 

15. In relation to the demand — judgment, subsequent to the 

recovery, 

16. In relation to the demand — legacies. 

17. In relation to the demand — master’s report. 

18. In relation to the demand — mortgage. 

19. In relation to tlic demand — of rests against mortgagee in 

possession. 

20. In relation to the demand — a fund wrongfully withheld. 

21 . In relation to the demand — power to charge a sum in gross. 

22. In relation to the demand — demand established as a debt 

against the funds of others. 

23. In relation to the demand — West India interest. 

24. Iti relation to the demand*-- miscellaneous. 


V. 
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V. %fit persons entitles to arcumulations of interest aster^ 
taineS^ ’ ^ 

1. Where legacies to children are payable at twenty-one. 

2. Where legacies are contingent. 

3. In a miscellaneous case. 

VL iDf refunSing interests 

Where the court cancels a bond. 


I. JESfien it toill be giben^ 

1. In relation to the person — agents in general. 

No difference between the implied contract of trustees, assignees, and 
executors, and of a receiver or agent, bound to account faithfully, at least 
when called upon, and not to suppress, conceal, or overcharge ; liable there- 
fore to interest; as a receiver. 14 Ves. 510. 

2. In relation to the person — agent of an administrator, keeping 
money, to be invested, in hand. 

Agent for an administrator, keeping money of the intestate’s in his hands, 
which he had proposed to the principal to lay out in the funds, shall pay 
interest. Browne v. Southouse, 3 B. C. C. 107. 

3. In relation to the person — bankrupt assignee using money. 

Vide 1 B. C. C. 348. 

4. In relation to the person — executors keeping money in hand. 

1. Interest' against executors, for balances in their hands: with costs, 
upon the circumstances; not of course, merely as charged with interest. 
Ashburnham v. Thompson, 13 Ves. 402. 

2. Interest given against trustees and executors keeping money in their 
hands in breach of trust. 1 Ves. 452. 

8. Executors charged with interest upon balances in their hands. Long- 
more V. Broom, 7 Ves. 124. 

4. Instances, where interest has been charged on balances, in the hands 
of executors, and receivers. 1 Bali & Beatty, 231-2. 

5. Executor charged for withholding money, and not putting in his examin- 
ation, with interest ; but not beyond the general rate of the court ; viz. ionv per 
cetit. and costs. For five per cent.y a special case, beyond mere negligence, 
is necessary ; as that he employed the money in his trade. Rocke v. Hart, 
11 Ves. 58. 

6. Executor in trust for infants, unnecessarily calling in the property, 
out upon good security at five per cent.^ except a small part, keeping large 
balances in his hand, and using it as his own, charged with interest at five 
per cent, and costs. Mosley v. Ward, II Ves. 581. 

7. Executor, directed not to derive any advantage from keeping money 
in his hands without accounting for legal interest, and to accumulate for the 
cestui que trust. Decree, directing a computation of interest at five^;^r cent. 
on all sums received by him, while in his hands ; “ and that the master do 
in such computation make half-yearly rests.*^ The object of that direction 
is to charge compound interest ; and the decree, though perhaps going far- 
ther than usual, \^as held under the circumstances properly executed by a 
computation of interest upon each receipt from the day it was received ; the 
balance of receipts, with the interest so calculated, and payments being 
struck at the end of the half-vear ; and that balance, so composed oi’ princi- 
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pal and interest, being carried forward as an item in the account, producing 
interest. Raphael v. Boehm, 11 Ves. 92. Affirmed on re-hearing. 

5. In relation to the person — executors using money. 

Executor making use of the money ought to pay the interest he made ; 
as he ought not to derive any advantage from the trust-property. 11 Ves. 60. 

6. In relation to the person — executors unnecessarily calling in pro- 

perty. 

Vide 18 Ves. 581. 

7. In relation to the person — executors under the direction to accu- 

mulate. 

Under a direction to accumulate, having become a bankrupt, his estate 
was charged with interest, at five per cent, with rests. Dornford v. Dorn- 
ford, 12 Ves. 127. 

8. In relation to the person- — guardian keeping money in hand. 

A guardian will be charged w'ith interest on balances of his ward’s pro- 
perty, kept in his banker’s hands. Dawson v. Massey, 1 Ball & Beatty, 219. 

9. In relation to the person — legatee, erroneously paid, refunding. 
On refunding sums paid under an erroneous construction of a will, a 
legatee entitled to other funds making interest in the hands of the court, is 
to be charged with interest ; not a legatee who has no farther concern in 
the estate. Gittins v. Steele, Swanst. 199. 

10. In relation to the person — committee of lunatic. 

Brother of lunatic, committee of the estate, had managed it nine years 

before the commission ; during which time there were considerable savings ; 
to pay interest, though alleged, he made no use of it ; unless particular cir- 
cumstances to justify that. Ex parte Chumley, 1 Ves. 156. 

11. In relation to the person — receivers in general. 

Vide 14? Ves. 510. 

12. In relation to the person — receiver not passing his accounts. 

1. Receiver not passing his accounts shall always pay interest upon the 

balances in his hands. v. Jolland, 8 Ves. 72. 

2. Instances, where receivers have been made to pay interest on balances 
in their hands. 1 Ball & Beatty, 231. w. 

IS. In relation to the person — steward, upon fraud, wilful conceal- 
ment, &c. notwithstanding lapse. 

Interests and costs decreed against a steward, upon fraud, wilful conceal- 
ment, &c., and in such cases, generally, there is no limitation of time. 
Earl of Hardwicke v. Vernon, 14? Ves. 504. 

14. In relation to the person — trustees keeping money in hand. 

1. Trustee charged with interest. Younge v. Combe, 4 Ves. 101. 

2. Interest will be decreed on money, retained by a trustee in his hands 
for a length of time. 1 Ball & Beatty, 385. 

is. In relation to the person — trustees not paying money into court 

pursuant to order. 

Trustee charged with interest for wilful misconduct, as not paying money 
into court pursuant to an order : but slight difference in the sums admitted 
and reported in his hands is not sufficient ; and farther inquiry, whether he 
made interest, not to be directed, unless a strong case. Sammes v. Rickman, 
2 Ves. 36. 
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IG. In relation to the demand — general rule as to rests by bankers. 

1. Banker’s accounts with their customers are taken by charging interest 
on their advances in a separate column, up to the day of a lodgment made, 
deducting the lodgment from the principal, and so on till the end of tlie 
year, when a rest is made ; the balance of principal and interest constitutino- 
the first item in the next account. Lord Clancarty v. Latouche, 1 Ball & 
Beatty, 420. 

2. And from the long acquiescence in the accounts thus furnished, the 
annual balances directed to carry interest. Ibid. 

1 7. In relation to the demand — bills of exchange. 

Interest is computed and given upon bills of exchange, in an action at 
law, in the nature of damages, not strictly as interest ; and for a breach of 
the contract, not in pursuance of it. Ex parte Williams, 1 Rose, 399. 

18. In relation to the demand — bonds, but only to extent of penalty. 
Creditors by bond entitled to interest only to the extent of the penalty ; 

creditors by note, though not on demand, or on a day certain, or on contract to 
pay interest, to have interest, and to be considered as creditors by specialty. 
Creditors by book debts not allowed interest. Grosvenor v. Cook, Dick. 305. 

19. In relation to the demand — bonds, under a devise in trust for 

debts. 

Devise in trust to sell, and apply the money to and among such persons 
as the trustees in their discretion should think had or have any just or indis- 
putable demand upon A. at his death, to each in equal degree and propor- 
tion according to the principal sum, as far as the money would extend;^ the 
securities to be delivered up : but the money to be given and received in no 
other manner than as voluntary bounty. The fund, being more than sufficient, 
is liable to interest of bonds to the extent of the penalties. Aston v. Gregory, 
6 Ves. 151. 

20. In relation to the demand — apportionment de die in diem 
on bonds, notwithstanding condition reserving by periodical pay- 
ments. 

Of interest upon a bond, according to the general rule, as accruing de die 
in diem, not as dividend, or rent, not provided for by the statute, is not pre- 
vented by the condition, reserving it by equal half-yearly payments. Banner 
V. Lowe, 13 Ves. 135. 

21. In relation to the demand — simple-contract debts. 

Interest given in equity for a simple contract-debt ; as at law for every 
debt detained, either by the contract or in damages. 1 Ves. 63. 

22. In relation to the demand — contract to pay on demand, or on a 

day certain, 

1. A written undertaking to pay at a day certain, or on demand, as a 
promissory note, carries interest from the day, or the demand ; as at law it is 
given by way of damages. Upton v. Lord Ferrers, 5 Ves. 801. 

2. Under a written contract for a sum of money payable on demand, or 
a day certain, interest is in equity, as at law, payable from the time of de- 
mand made, or from the fixed period of payment. Lowndes v. Colleiis, 
17 Ves.jun. 27. 

23. In relation to the demand — contract to pay by instalments. 
Allowed upon a written agreement to pay by instalments. Parker v. Hut- 
chinson, 3 Ves. 133. 
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24-. In relation to the demand — contract to give notes. 

Interest at 5 per cent, under a contract to give promissory notes. Lowndes 
V. Cullens, 17 Ves. jun. 27. 

25. In relation to the demand — upon farther directions in general. 

Interest is computed by the master’s report, upon such debts oTfily as carry 
interest, according to the rate they carry ; and upon farther directions sub- 
sequent interest is directed only on those upon which the report has already 
computed interest ; but no interest is computed on simple-contract debts by 
the report, or by order afterwards. 2 Ves. 165. 

26. In relation to the demand — upon farther directions, though ques- 

tion was not reserved. 

Upon farther directions the court may add to the decree, and may there- 
fore give interest, though the question of interest was not reserved. 

2 Ves. 164. 

27. In relation to the demand — judgments, in bankruptcy, and a 

surplus. 

1. Vide in tit. Bankrupt. 

2. Interest out of a surplus in bankruptcy, given to judgment-creditors, from 
the date of the commission to the time when the principal sums were paid ; 
notwithstanding the securities were at the time delivered up to the assignees, 
with receipts in full indorsed on them ; the creditors apprehending that the 
estates would not produce a surplus, which proved to be a mistake. Ex parte 
Deey, 2 B. & B. 77. 

28. In relation to the demand — legacies in general. 

The general rule, that a legacy payable in future shall not carry interest 
before the time of payment, applies to a legacy to infants payable at twenty- 
one : the exceptions are the case of parent and child, 'the case of a residue, 
and where from other special circumstances an intention to give interest 
clearly appears. Tyrrell v. Tyrrell, 4 Ves. 1. 

29. In relation to the demand — legacy to a son, having no other 

provision. 

In case of a legacy left by a father to child, the child having no other pro- 
vision, it is a necessary implication that the legacy should bear interest ; but 
this implication is ousted if he provides any maintenance for the child, how- 
ever small the maintenance, and however large the legacy. Ellis v. Ellis, 
1 Sch. & Lef. 5. 

30. In relation to the demand — interest by way of maintenance, upon 

a legacy, in the case of parent and child only. 

Interest by way of maintenance upon a legacy in the case of parent and 
child only. 3 Ves. 287. 

31. In relation to the demand — legacy payable in fiUnro^ and main- 

tenance given generally. 

Legacy from parent to child payable in futuro : if maintenance is given 
generally, it shall carry interest : but if an annual sum less than the interest 
is given for maintenance, the executor paying that shall have the rest. 

3 Ves. 17. 

32. In relation to the demand — legacy with remainder over, on dying 

under age. 

A residue being devised to an infant, with a remainder over, in case she 
should dientnder age, which she did ; the interest, between the death of the 

testator 
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testator and that of the infant, shall go to her representative. Chaworth v. 
Hooper, 1 B. C. C. 82. 

33. In relation to the demand — queere upon legacy to grandchild, pay- 
able in fiduro^ or contingent. 

Whether a legacy to a grandchild, payable upon a contingency, or at a 
future day, shall carry interest, as in the case of a child, qucere, 12 Ves. 23. 

34*. In relation to the demand — legacy to grandchildren, where grand- 
father stood in loco 'parentis, 

1. A grandfather having taken the children of a son who had ruined himself, 
educated them entirely, and by his will gave the son an annuity, provided 
he did not interfere with the children, and then gave legacies to the children. 
Lord Bathurst held, that the grandfather had put himself in loco parentis^ 
and decreed interest on the legacies. 1 Sch. & Lef. 5. 

2. So, per Lord Roslyn, where a testator gave legacies to the natural 
children of his son, payable at a future day, and gave no maintenance in the 
mean time ; but gave directions how they should be educated, and attempted 
to make testamentary guardians. Ibid. 6. 

35. In relation to the demand — legacy to natural child of a son, where 
testator stood in loco parentis. 

Ibid. 

36. In relation to the demand — master’s report in general. 

Vide 2 Ves. 165. 

37. In relation to the demand — against mortgagee in possession. 

Interest will be charged on gales of rents received by mortgagee in possession, 
after his debt has been paid off. Lord Trimleston v. Hamill, 1 B. & B. 377. 

38. In relation to the demand — in case of mortgage, upon the whole 
sum liquidated by report. 

In the case of a mortgage, the whole sum liquidated by the report, carries 
interest. 2 Ves. 159. 

39. In relation to the demand — notes. 

Vide 3 Ves. 135. Dick. 305. 

40. In relation to the demand — presumption of agreement to pay in- 

terest, from acquiescence in banker’s accounts. 

Vide 1 B. & B. 429. 

41. In relation to the demand — presumption of agreement to pay' in- 

terest, from previous payment. 

When interest has for a length of time been paid upon a consolidated 
sum of principal and interest ; an agreement to that effect will be inferred, 
and a decree made accordingly. McCarthy v. Lord Llandaff, 1 Ball & 
Beatty, 375. 

42. In relation to the demand — presumption of agreement to pay 

interest, from previous payments upon similar securities. 

An implied contract to pay interest may be raised from the dealings 
between the parties ; as, where the debtor has been in the habit of paying 
interest upon such, or similar securities. Ex parte Williams, 1 Rose, 399. 

43. In relation to the demand — purchase money. 

1. Interest against a purchaser for delaying payment. Child v. Lord 
Abingdon, 1 Ves. 94. 

2. A purchaser taking .possession without a conveyance, was compelled to 
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pay interest ; though the money was to be paid at a particular day on the 
execution of the conveyance. Fludyer v. Cocker, 12 Ves. 25. 

3. Purchase money remaining in the purchaser’s hands to pay off incum- 
brances, shall bear interest. Hughes v. Kearney, 1 Sch. & Lef. 

In relation to the demand — possession and purchase money re- 
tained by vendor. 

Vide Swanst. 255. 

45. In relation to the demand — arrears of rent-charge, where legal 
proceedings have been restrained. 

Interest will be allowed upon the arrears of a rent-charge, where the 
annuitant has been restrained from proceeding at law, to recover them. 
O’Donel v. Browne, 1 Ball & Beatty, 262. 

46. In relation to the demand — residue payable in fukiro* 

Bequest of a residue, payable at a future time, carries interest ; though 
the legatee does not live to receive the principal. 9 Ves. 289. 

47. In relation to the demand — a fund wrongfully withheld. 
Interest decreed to the full amount, produced by a fund wrongfully with- 
held from the proprietor. Earl of Oxford v. Churchill, 3 Ves. & Beam. 59. 

II. Mfini it toill be vefusieb. 

1. In relation to the person — responsible agent keeping money in 

hand. 

Agent, by the desire of his principal, keeping large sums in his hands, for 
which he was to be responsible from time to time, and duly accounting, not 
liable to interest, even supposing he employed it. 8 Ves, 48. 

2. In relation to the person — administrator 'pendcnic litc^ with repect 

to a balance in his hands. 

An administrator //Ve, is not liable to interest on a balance in his 

hands, during the pendency of the suit in the ecclesiastical court. Gallivan 
v. Evans, 1 Ball & Beatty 191. 

3. In relation to the person — executor keeping money in hand. 

1. Executor not charged with interest for a balance in his hands, retained 
under a fair misapprehension of his right to it. Bruere v. Pemberton, 
12 Ves. 386. 

2. Interest, upon balances, in the hands of executors, cannot be charged, 
unless the purposes for which the money is retained appear to be answered. 
1 Ball &: Beatty, 231. 

4. In relation to the person — legatee erroneously paid, refunding. 
Vide Swanst. 199. 

5. In relation to the person — steward keeping money in hand, with 

implied consent of principal. 

There may be cases, in which interest would not be decreed against a 
steward, holding money in his hands : where that practice can be said to 
have the sanction of the principal. 14 Ves. 509- 

6. In relation to the person — slight difference in sums admitted, and 

reported in trustee’s hands. 

Vide 2 Ves. 36. 

7. In relation to the demand — balance of a mutual account. 
Interest refused on the balance of a mutual account, and held to be a 
siniplc-contract debt. Borret v. Gooderc. 1 Dick. 428. 


8. In 
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8. In relation to the demand — account taken in India, and settled 

with difficulty, by a third person. 

Interest not allowed on an account taken in India, and not settled by the' 
parties, but with difficulty, by a third person. Boddam v. Ryley, 2B. C. C. 2. 

9. In relation to the demand — arrears of annuity, though interest 

was reserved by decree. 

Interest refused on arrears of annuities, though interest were reserved 
by the decree. Bignal v. Brereton, 1 Dick. 278. 

10. In relation to the demand — arrears of annuity, though liquidated 

by report. 

Arrears of annuity, and simple-contract debts, though liquidated by the 
report, do not carry interest. Bedford v. Coke, 1 Dick. 178. 

11. In relation to the demand — arrears of annuity, in bar of dower. 

1. Interest not given on arrears of an annuity in bar of dower. Tew v. 
Earl of Winterton, 3 B. C C. 489. 

2. For interest of arrears of annuity in bar of dower, some contract for 
interest upon forbearance is necessary: compassion, poverty, or that she 
borrowed money, not sufficient. 1 Ves. 451. 

3. Interest of arrears of annuity in bar of dower, refused. Tew v. Earl of 
Winterton, 1 Ves. 451. 

12. In relation to the demand — rests made by bankers at the end of 

three months. 

Rests, made by bankers at the end of three months, cannot be sustained. 

1 Ball & Beatty, 360. 

13. In relation to the demand — book debts. 

Interest given at law upon a written undertaking to pay, on notes payable 
on a day certain : not upon notes payable at a day uncertain, shop debts, &c. 
3 Ves. 135. 

14. In relation to the demand — simple-contract debts, though liqui- 
dated by report. 

Simple-contract creditors not entitled to interest from the confirmation 
of the report stating the amount of the testator’s debts. Lloyd v. Baldwyn, 
Dick. 139. 

15. In relation to the demand — payment by co-surety. 

Two persons having jointly and severally granted an annuity, and mutually 
covenanted that each should pay one moiety, and indemnify the other against 
“ all actions, suits, costs, charges, damages, sums of money, and expences,’' 
which might be incurred by reason df the nonpayment thereof; one on the 
insolvency of the other had made payments on account of his moiety, is not 
entitled to interest on such payments. Bell v. Free, Swanst. 90. 

16. In relation to the demand — upon farther directions in general. 
Vide 2 Ves. 165. 

17. In relation to the demand — arrears of separate annuity to feme 

coverU 

Interest on the arrear of an annuity bequeathed to a married woman for 
her sole and separate use, not given, though the fund was productive, and 
though there was a large residuum. Anderson v. Dwyer, 1 Sch. & Lef. 301. 

18. In relation to the demand — arrears of jointure. 

Interest not given upon arrears of maintenance any more than upon arrears 
of a jointure. Mellish v. Mellish, 14 Ves. 516. 

U u 4 19. In 
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19. In relation to the demand — judgments. 

No interest is allowed upon a judgment in an account before the master, 
or in an action upon it. 2 Ves. 719. 

20. In relation to the demand — judgment, subsequent to the 

recovery. 

Under a judgment at law no interest, subsequent to the judgment, can be 
recovered; but a fresh action may be brought for it. 2 Ves. 162. 

21. In relation to the demand — judgment of assets qtiafulo. 

Upon a bill by executors to have the assets administered, no interest is 
to be allowed upon a judgment on assets quando acciderinL Deschamps v. 
Vanneck, 2 Ves. 716. 

22. In relation to the demand — interest by way of maintenance, upon 

a legacy, in the case of parent and child only. 

Where a father gives a legacy to a child, payable at a future day, and 
makes an express provision for maintenance out^of another fiind, the legacy 
shall not carry interest until the time of payment. Wynch v. Wynch, 1 Cox, 
433. 

23. In relation to the demand — legacies from parent to child, payable 

in J'uturo^ wltli maintenance. 

Upon the ground of an express maintenance, and other indications of 
the intention, the lord chancellor inclined to the opinion, that the rule for 
interest upon a legacy, given by a parent to a child, till the time of payment, 
was not applicable: but the bill of the children was dismissed upon cir- 
cumstances of acquiescence, laches, and the consequent difficulty ol taking 
the accounts. Mitchell v. Bower, 3 Ves. 283. 

24. In relation to the demand — legacy to son, with maintenance. 
Vide 1 S. & L. 5. 

25. In relation to the demand — legacy payable in faturo^ with main- 

tenance. 

Vide 3 Ves. 283. 

26. In relation to the demand — legacy payable in Juturo, and annual 

sum, less than interest, for maintenance. 

Vide 3 Ves. 17. 

27. In relation to the demand — legacy payable in futuro^ and 

contingent. 

Testator gave to A., B., C., D., and E. 500/. each, to be paid to them at 
their respective ages of 23 years, and if they should die before that time, 
then their respective legacies were to sink into the residue of his personal 
estate. These legacies do not carry interest, and no maintenance can be 
allowed to the legatees. Descrarabes v, Tomkins, 1 Cox, 133. 

28. In relation to the demand — legacy payable at twenty-one. 

Vide 3 Ves. 13. 

29. In relation to the demand — qtujere upon legacy to grandchild, 
payable in futuro^ or contingent. 

Vide 12 Ves. 3. 

SO. In relation to the demand — no interest, by way of maintenance, 
upon a legacy, simply to a grandchild or natural child. 

No interest by way of maintenance upon a legacy simply to a grandchild 
or a natural child. 6 Ves. 546. 
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31. In relation to the demand — arrears of maintenance. 

Vide 14 Ves. 516. 

32. In relation to the demand — master’s report in general. 

Vide 2 Ves. 165. 

33. In relation to the demand — against mortgagee in possession. 
Annual rests are not directed in the accounts against a mortgagee in pos- 
session from the middle of the time, but only from the beginning in a special 
case, or not at all. Davis v. May, Cooper, 238. 

34. In relation to the demand — partnership account, long unsettled, 

and rendered intricate by neglect. 

In a long unsettled partnership account, rendered intricate by neglect of 
the party, he or his representative shall have no interest on the balance when 
settled. Bodham v. Riley, 1 B. C. C. 239. 

35. In relation to the demand — portions, with maintenance, increased 

by will. 

Portions under a settlement for younger children, were increased by the 
will of the father ; there being an express maintenance of 2 per cent, upon 
the original portion, the rule for interest upon the legacies does not apply ; 
hut the court continued the 2 per cent, upon them. Long v. Long, 3 Ves. 
286. 

36. In relation to the demand — deposit on a purchase. 
Purchaser not to pay interest on the deposit, even where he has rendered 
a suit necessary by refusing to perform the contract on the ground of an ob- 
jection to the title, which could not be supported. Bridges v. Robinson, 
3 Mer. 694. 

37. In relation to the demand — stale demand. 

Interest refused upon a stale demand. Merry v. Ryves, 1 Eden, 1. 

III. j^jrom tuBat perioi) it iotll lie sit>en. 

} . In relation to the demand — annuity, the payment of which was 
neglected to be enforced. 

Interest directed to be computed on the arrears of an annuity from the 
time of iiling the bill, till which time the nonpayment was attributed to the 
neglect of the annuitant, in not using means to enforce payment, the fund 
being effective. Morgan v. Morgan, Dick. 643. 

2, 111 relation to Uie demand — contract to pay on demand, or on a 

day certain. 

Vide 5 Ves. 801. ; 17 Ves. 27. 

3. In relation to the demand — a case in which the lands charged were 

subject to a jointuring power. 

Devise to A. for life, with remainder to his first and other sons, remainder 
to his daughters; and in default of such issue, the premises to stand charged 
with two sums, to be paid after the death of A. without issue ; and subject 
to such charge over, with a power to A. of jointuring the whole estate, 
which he executed. A. dying without issue, held, that the sums only carried 
interest from the death of the jointress, who survived him. Reynolds v. 
Mcyrick, 1 Eden, 48. 

4. In relation to the demand — legacies, in general. 

1. Interest not allowed on legacies until the end of one year after the tes- 
tator's death. 2 Sch. & Lef. 455. 


2. Interest 
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2. Interest of legacies to be computed from a year after testator’s death, 
unless some other time appointed by testator ; but he cannot make executor 
answer interest beyond what the law has done. 1 Ves. 367. 

3. In all cases of legacy, interest only from the end of a year from the 
death ; unless otherwise directed : the old rule, depending upon the fund, 
as productive or barren, being exploded. 7 Ves. 97. 

4. Interest upon legacies from a year after the death, upon the presump- 
tion, that the property is got in by that time, and making interest. 10 Ves. 
333. 

5. General rule, for convenience, considering the personal estate to be 
reduced into possession a year from the death of the testator ; and therefore, 
interest upon legacies from that period, unless some other is fixed by the 
will ; though actual payment within that time may, in many instances, be 
impracticable. 13 Ves. 333. 

6. Reference by the will to the time when the personal estate shall be got 
in, does not, without the most plain, distinct intention, affect the legal pre- 
sumption, that it may be got in within a year. 13 Ves. 334. 

7. A legacy out of a personal fund, bequeathed generally, without as- 
signing any time for payment, bears interest only from a year after the death 
of the testator, though the fund out of which it is to be paid consist of stock 
and other matters yielding immediate profit. Pearson v. Pearson, 1 Sch. & 
Lef. 10. — In such case, interest is payable fVom the end of the year, though 
the fund does not come to be disposable for the payment of the legacies until 
long after ; and if the fund is productive within the year, the intermediate 
profits belong to residuary legatee. Sch. & Lef. 12. But if the legacy be 
charged on lands, interest is payable from the death of the testator, or not 
at all. Ibid. 11. 

8. A wife as well as a child* is within the exception to the rule, that a 
legacy does not bear interest till it is payable, 3 Ves. 16. 

5. In relation to the demand — legacies to be raised by sale. 

1. Devise upon trust, by demise, sale, or mortgage, or by rents and pro- 
fits, to raise and pay with all convenient speed after the decease of the de- 
visor a sum, and subject thereto upon other trusts. Interest decreed at 4 
per cent, from the death. Spurway v. Glynn, 9 Ves. 483. 

2. Legacies charged on a reversion, directed to be raised by sale or mort- 
gage, and declared to carry interest from the death of the testator, it not 
appearing from the will that the estate charged was a reversion. Davies v. 
Davies, 1 Dan. 84. 

6. In relation to the demand — legacies from parent to child payable 

m futuro. 

Legacy from a parent to a child bears interest before the time of payment, 
and from the death of the testator. 3 Ves. 13. 

7. In relation to the demand — legacies from parent to child payable 

in futwro^ with maintenance. 

Vide 1 Cox, 433. 

8. In relation to the demand — legacies to grandchildren. 

Interest from testator’s death, upon legacies to his grandchildren, by im- 
plication : the object being a provision and maintenance for the legatees, 
described as infant orphans, and some of them illegitimate. Hill v. Hill, 
3 Ves. & Beam. 183. 

9. In relation to the demand — legacies to collaterals payable at twenty- 

one, or marriage. 

A legacy from an uncle to a niece, to be paid at twenty-one or marriage, 
■p does 
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does not carry interest before the time of payment. Crickett v. Dolvjr, 

Ves. 10. 

10. In relation to the demand — legacies from husband to wife. 

Interest upon a legacy to a wife or a natural child, not allowed from tes- 
tator’s death ; as it is in favour of a legitimate child by way of maintenance. 
Lowndes v. Lowndes, 15 Ves. 301. 

1 1. In relation to the demand — legacies from husband to wife, payable 

in jnturo. 

No exception in favour of a wife, as fora child, to the rule, that a legacy 
does not bear interest, before it is payable. Stent v. Robinson, 12 Ves. 461. 

12. In relation to the demand — legacies to natural children. 

Vulel5 Ves. 301. 

13. In relation to the demand — legacies in miscellaneous cases. 

A testator bequeathed a sum to trustees to place out at interest, and pay 
and apply the interest for and towards the maintenance and support of F. R., 
and the maintenance, education, and bringing up of all and every her chil- 
dren until the youngest should attain twenty-one, and then to pay the in- 
terest to the plaintiff during such part of her life as she should remain the 
wife of I. R., for her sole use, and after her death to F. R., whilst she should 
be his widow ; and in case of her death or marriage, then to apply the in- 
terest towards the maintenance of her children, till the youngest should 
attain twenty-one. Held, that F. R. was not entitled to the interest until the 
end of a year after the testator’s death, although the testator (who was her 
husband’s uncle) was in his lifetime in the habit of allowing her an annuity 
for her support : the exception in favour of legacies by parents or persons in 
loco parentis never having been extended to the case of an adult legatee ; and 
the testator having, in the bequest of annuities to other persons, directed 
the first payments to be made within the first year after his death. Raven v. 
Waite, IW.C.C. 2a4. 

14. In relation to the demand -f- life-interest. 

To tenant for life, whether from the death of the testator, or a year after- 
wards. 9 Ves. 553. 

15. In relation to the demand — tenant for life of the residue. 

The tenant for life of the residue under a will, has no claim to interest 
until one year after the testator’s death. Stott v. H oiling worth, 3 Mad. 161. 

16. In relation to the demand — master’s report. 

Interest ordered to be calculated on sums reported due from tlic date of 
the master’s report. Cruise v. Lowth, 4 B. C.C. 157* But this order dis- 
charged (S. C.) Ibid. 316. 

17 . In relation to Uie demand — notes. 

Interest given on a note of hand from the time of its becoming payable. 
Lithgow V. Lyon, Cooper, 29. 

18. In relation to the demand — stale demand. 

Vide 1 B. & B. 180. 

IV. Co tognt amount tt mill be giben* 

1. In relation to the person — compound interest against executors 
keeping money in hand. 

Vide 11 Ves. 92. 


2. In 
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2. In relation to the person — compound, against executors under the 
direction to accumulate. 

Executor charged with compound interest, at five •per cent, under a direc- 
tion for half-yearly rests, as not having attempted to execute a trust to ac- 
cumulate ; though no loss happened, and a due execution of the trust could 
not have produced so much. Allowed subsequent costs of proceedings, 
consequential upon those, of which the costs were allowed him by the original 
decree ; not as to the inquiries and accounts, relating to the breach of trust: 
nor charged with those costs arising principally from a necessary investiga- 
tion as to the rule, by which they ought to be charged. Kaphael v. Boehm, 
13 Ves. 590. 

3. In relation to the person — executors keeping money in hand. 
Vide 11 Ves. 58.; 12 Ves. 127. 

4. In relation to the person — executors using money. 

Vide 11 Ves. 60,; 12 Ves, 127, 

5. In relation to the person — executors unnecessarily calling in pro- 

perty. 

Vide 12 Ves. 127. 

6. In relation to the person — executors under direction to accumulate. 
Ibid. 

7. In relation to the person — trustee, under trust to accumulate, 

A trustee in a will which directs money to be laid out at the best interest, 
keeps it with the co-trustee’s consent, at four per cent. : ordered to pay five 
per cent. Forbes v. Ross, 2 B, C. C. 430. 

8. In relation to the demand — general rule. 

The reason of the rule in chancery to give interest at four per cent, only, 
is, that money is generally to be had at that rate ; but the rule is not inva- 
riable. 2 Ves. 511. 

9. In relation to the demand — bonds. 

1. Bond creditors not to have interest beyond the penalties of their bonds. 
Gibson v. Egerton, Dick. 409. ; Kettleby v. Kettleby, Id. 514. 

2. Interest not to be calculated on old bonds beyond the penalty. Tew v. 
Earl of Winterton. 3 B. C. C. 489. S. P. Knight v. Maclean, Ibid. 496. 

3. Interest on mortgages, calculated upon the principal and interest 
reported due : but on bonds and legacies, on the principal only, Perkins v, 
Baynton. 1 B. C. C. ,574. 

4. No interest beyond the penalty of a bond ; except under special cir- 
cumstances. Clark V. Seton, 6 Ves. 411. 

5. If the party is, by injunction, prevented from recovering his debt at 
law ; or if an elegit creditor is called to an account in equity; interest may be 
recovered beyond the penalty. 1 Ball & Beatty, 239. 

6. Interest beyond the penalty is not, in the master’s office, recoverable 
against the assets of a deceased debtor. Ibid. 

10. In relation to the demand — bonds, with judgment assigned for 

same demands. 

Bond and judgment assigned : interest must be calculated to the date of 
the report, so as not to exceed the pendty. Sharp v. Earl of Scarborough, 

3 Ves. 557. 

11. In relation to the demand — bonds, with mortgages for same 

demands. 

Interest beyond the penalty of a bond upon a mortgfige for the same 
debt ; though by a surety. Clarke v. Lord Abingdon, 17 Ves. jun. 106. 

12. In 
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12. In relation to the demand — compound interest, in general. 

1. Interest upon interest not given. Waring v. CunlifFe. 1 Ves. 99. 

2. Though compound interest cannot be taken under an antecedent con- 
tract, accounts may be settled, even half-yearly, upon that principle. Ex- 
ception as to real securities. Ex parte Bevan, 9 Ves. 223. 

3. An agreement d priori^ that interest should bear interest, is void ; but 
one at the end of the year, that it should, is valid. 1 Ball & Beatty, 430. 

4. Award not to be impeached for allowing compound interest ; for it may 
be allowed in case of a contract for it, either express or to be inferred from 
the nature of the dealings between the parties ; as if it is according to the 
course of their trade; therefore it is a conclusion of fact, on which tlie 
judgment of the arbitrators is final ; but this doctrine, as to interest, has no 
relation to mortgages. Morgan v. Mather, % Ves. 15, 

13. In relation to the demand — compound interest on remainder- 
man’s proportion of fine for renewal. 

Compound interest at four per cent, allowed to the tenant for life, for the 
remainder-man's proportion of fines paid for the renewal of a beneficial 
lease. Nightingale v. Lawson, 1 B. C. C. 440. 

1 4. In relation to the demand — judgment. 

1. Interest, beyond the penalty, allowed to a judgment creditor, trustee in 
possession, under the will of his debtor ; as such applying the entire of the 
rents, in discharge of other debts, and not retaining any part for his own. 
Atkinson v. Atkinson, 1 Ball & Beatty, 258. 

2. Judgment creditors, coming in under a decree, and proving debts in the 
master's office, are not entitled to interest beyond the penalty. Moore v. 
McNamara, Ibid. 309. 

15. In relation to the demand — judgment, subsequent to the recovery. 

Vide 2 Ves. 162. 

16. In relation to the demand — legacies. 

1 . Interest at five per cent, decreed on a legacy for mourning under spe- 
cial circumstances. Swinifen v. Scawen, Dick. 117. 

2. A legacy to be paid at twenty-one, with interest at four cent, given 
to an infant ; ordered to be invested in the funds, and if greater interest 
made, to be for the benefit of the legatee. Green v. Pigot, 1 B. C, C. 103. 

3. General rule, that legacies, where no interest is given by the will, shall 
carry interest at four per cent, only, and from the end of a year after death 
of the testator, except where it is given by way of maintenance ; though the 
fund produces more ; and the interest shall not be increased by the effect of 
appropriation. Sitwell v. Bernard, 6 Ves. 520. 

4. Claim of five per cent, upon a legacy, as being given out of a capital in 
trade, not decided. Stent v. Robinson, 12 Ves. 461. 

1 7- In relation to the demand — master’s report. 

Interest to be computed on the sum reported due to the plaintiff, not con- 
fining it to the principal. Wainwright v. Healy, 1 Dick. 444. 

1 8. In relation to the demand — mortgage. 

Vide 1 B. C. C. 574. 

1 9. In relation to the demand — of rest against mortgagee in possession. 

Vide Cooper, 238. 

20. In relation to the demand — a fund wrongfully withheld. 

Interest at four per cent, upon a demand established as a debt against the 
funds of others. Earl of Oxford v. Churchill, 3 Ves. dr Beam. 59. 


21. In 
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21. In relation to the demand — power to charge a sum in gross. 

A power to charge a sum in gross, implies a power to give any rate of 
legal interest ; and the rule of the court to give four per cent, applies only 
where ho rate is specified by the party having power to fix it. Lewis v. 
Freke, 2 Ves. 507* 

22. In relation to the demand — demand established as a debt against 

the funds of others. 

Vide 3 Ves. & Beam. 59. 

23. In relation to the demand — West India interest. 

1. Legacy of a sum of money Jamaica currency, decreed with Jamaica 
interest from the death of the testator. Raymond v. Brodbclt, 5 Ves. 199. 

2. West India interest. 9 Ves. 267. 

3. Legacies in the currency of Jamaica, where the testator resided ; assets 
and executors in both countries. The legatees, living in this country, not 
entitled to Jamaica interest. Bourke v. Ricketts, 10 Ves. 330. 

24. In relation to the demand — miscellaneous. 

1. Interest given at four and a half/jcr cent, Cox v. Chamberlain, 4 Ves. 
631. 

2. Under an agreement to take off a discount above five per cent, for 
prompt payment, though according to the custom of the trade, the creditor 
cannot upon failure charge more than five per cent* Ex parte Aynsworth, 
4 Ves, 678. 

3. Upon a contract for 18 month’s credit, as to the usage of a trade to 
include the current year, queere. Lord Courteney v. Godschall, 9 Ves. 473. 

V. -Cijc pcr8ion0 cnritlcti to attumulations of tittecc0t n^rtc- 

taineti. 

1. Where legacies to children are payable at twenty-one. 

Vide 1 B.C.C. 335. 

2. Where legacies are contingent. 

Interest of a contingent legacy between the death of tenant for life, and 
the contingency happening, falls into the residue. Sbawe v. Canliffe, 

4 B.C.C. 144. 

3. In a miscellaneous case. 

Gift of a special residue, the interest to wife for life, then to the niece for 
life, then the principal to her children, if any ; if not, to the younger children 
of A., if any ; if not to B. : the general residue to his wife ; the nephew and 
niece had no children ; the interest from death of the niece to that of the 
nephevr, falls into the residue. Wyndham v. Wyndham, 3 B. C. C. 58. 

VI. i©f rcfunlrtng intecegn 

Where the court cancels a bond. 

An equity attaching to a bond attaches also to interest paid on it ; and 
where the court orders a bond to be cancelled, thejr will also order the in- 
terest paid on it to be refunded. Hitchcock v. Giddings, 4 Price, 135. 

JOINT-TENANCY. 

I. OTfiat toorlisi create a jotm'tenantpf 

1. An interest to two or more is joint, unless there are words 
*K)f severance, or unless a contrary inference arises in equity 
from the nature of the transaction. 

2. Set- 
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2. Settlement to permit all and every the children to take pro- 

fits to them and their heirs for ever. 

3. Vide in tit. Devise. — Will. 

II. saageti n iatnt::tenancti tn 

By one covenanting to sell. 

III. a (amt^tcnancp remain? utt?etiere&f 

Where tlie tenants perish by one blow. 

IV. Cfiere t? no ?urtjifior?6tp amongst mercBanr?. 

Not therefore in the case of expenditure, in the way of trade, 
upon land. 


I. OTgat toom? create a jomt^tenancin 

1 . An interest to two or more is joint, unless there are words of seve- 
rance, or unless a contrary inference arises in equity from the nature 
of the transaction. 

Notwithstanding the leaning of late to a tenancy in common, an interest 
given to two or more, either by way of legacy or otlierwise, is joint, unless 
there are words of severance, as “ equally among,” &c., or an inference of 
that sort arises in equity from the nature of the transaction ; as in partner- 
ships, a joint mortgage, &c. Morley v. Bird, 3 Ves. 628. 

2. Settlement to permit all and every the children to take profits to 

them and their heirs for ever. 

Settlement to permit all and every the children to take rents and profits 
to them and their heirs for ever ; they are joint-tenants. Stratton v. Best, 
2 B. C. C. 233. 


II. a jottu^mtantp 

By one covenanting to sell. 

Covenant by joint-tenant to sell, severs the joint-tenancy in equity, though 
not at law. 3 Ves. 257. 

III. Sl&en a loitit^tenantp trmam^ unsieprrrtif 

Where the tenants perish by one blow. 

If two persons being joint-tenants, perish by one blow, the estate will re- 
main as it was. Bradshaw v. Toulrain, Dick. 633. 

IV. CfifJT ijS no jsurbiPocssBip amongsst merefiamp. 

Not therefore in the case of expenditure, in the way of trade, upon 

land. 

If joint-tenants of leasehold or freehold, lay out money jointly upon it in 
the way of trade, there is no survivorship. 1 Ves. 4>35. 


IRELAND. 

3n telattott to jutimal {itotrttiingjf. 

Outlawry is at this day tlic common process in Ireland. 4 Ves. 738. 

LACHES. 
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LACHES. 

I. 0emtal tulc0 anti ob^erbationti. 

1. Principle of equity, that the demand of relief should be 

prompt. 

2. Where no excuse exists, the effect of laches is the same in^ 

equity as at law. 

3. Equity will not relieve after a great lapse of time. 

4. Reason of the doctrine. 

5. Consequences of the principle, that the demand of relief 

should be prompt. 

6. Laches may be excused from ignorance. 

7. Laches may be excused from the obscurity of the transaction. 

8. Laches are excused by the pendency of a suit. 

9. Lapse will not affect one seeking discovery of title from one 

in possession of its evidences. 

10. Laches not applicable to a large body of creditors. 

11. Laches not imputable to creditors under a devise for debts. 

12. Distress or embarrassment will not excuse laches. 

13. The neglect to obtain the legal title, by one in possession 

under an equitable title, is not laches. 

14. Effect of non-user of a right. 

IL IttSucncr of lacged in {aamcular 

1. Account — acquiescence alone in accounts furnished, does 

not amount to a settlement. 

2. Account — laches, permitting a distribution. 

3. Account — account of interest against tenant for life, not 

limited to six years. 

4. Account — capture by a privateer. 

5. Account — account of rents and profits confined to six years. 

Vide infra. 

G. Annuity act — effect of laches with reference to. 

7. Charge — effect of laches upon equitable charge on real 

estate. 

8. Charity — mortgage given to charity by will in 1754, and no 

bill filed till 1792. 

9. Contracts — the time at which a contract is to be performed 

material. 

Vide in tit. Contract. 

10. Contracts — see infra Specific performance.” 

11. Creditors — the doctrine does not apply to a large body of 

creditors. 

12. Creditors — laches not imputable to creditors under a devise 

for debts. 

13. Election — influence of laches in a case of election. 

14. Fraud — no lapse of time shall operate as a direct bar of 

fraud. 

15. Fraud — but it may as evidence. 

16. Fraud — laches of twenty-five years bars relief. 

1 7. Fraud — specific performance decreed, the lapse of time being 
"" trifling, and the result of fraud. 


18. Fraud 
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18. Fraud — rendering contracts impeachable. 

Fraud — equity will relieve, where lessee has lost his right 
by fraud in lessor. 

20. Fraud — ignorance of fraud, or excuses for laches in cestui 

que trust. 

21. Impeachable transactions — contracts. 

22. Impeachable transactions — misapplication of purchase money 

of feme coverts separate estate. 

23. Impeachable transactions — leases. 

24. Impeachable transactions — lease at under value. 

25. Impeachable transactions — recovery. 

26. Incorporeal rights — laches operate as evidence for and 

against. 

27. Infancy — defendant’s infancy, no excuse for plaintiff’s delay. 

28. Landlord and tenant — nonpayment of rent no bar to re- 

covery at the expiration of the term. 

29. Landlord and tenant — equity will relieve, where lessee has 

lost his right by fraud in lessor. 

SO. Landlord and tenant — laches in lessee accounted for, no 
bar to relief. 

3 1 . Legacy — lapse raises a presumption of payment. 

32. Legal proceedings — effect of laches in not proceeding with 

a suit. 

33. Legal proceedings — bill being dismissable ; excuses, laches. 

34. Mines — inference of abandonment of a right from non-user, 

not applicable to the case of mines. 

35. Mortgage — laches are a bar to redemption. 

36. Presumption — of release. 

37. Presumption — against stale demands. 

38. Release — presumption of. 

39. Remainder-man — effect of laches in creditor not demanding 

interest from tenant for life. 

40. Remainder-man - — laches precludes remainder-man turning 

round tenant to seek compensation against the assets of 
tenant for life. 

41. Specific performance — the time at which a contract is to be 

performed material. Vide in tit. Contract. 

42. Specific performance — refused on laches of plaintiff. 

43. Specific performance — refused on laches and trifling con- 

duct of plaintiff. 

44. Specific performance — laches in not proceeding witli a suit, 

a bar. 

45. Specific performance — delay, injurious to the adverse party, 

precludes a performance. 

46. Specific performance — trifling laches, the result of fraud, 

excused. 

47. Trust — effect of laches of cestui que trust. 

48. Trust — ignorance of fraud excuses laches in cestui que trust. 

49. Miscellaneous — a case between heir and residuary legatee, 

and a redeemable interest the subject. 


VoL. VIII. 


Xx 


III. 3In* 
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III. Influents of lacjjco upon fotmo of protcOucct 

As rendering necessary a bill, where otherwise a motion would 
suffice. 

IV. lit relation to procceOtiigsi at lato. 

1. Effect of laches by analogy to tlie statutes of limitation. 

'J. At law, length of time raises a presumption against claims 
the most solemnly established. 


I. dDeneral culeo anO obsierOationo* 

1 . Principle of equity, that the demand of relief should be prompt. 

Principle of equity, that the demand of relief should be prompt. 1 Ves- 
& Beam. 246. 

2. Where no excuse exists, the effect of laches is the same in equity 

as at law. 

1. Length of time is a bar to an equitable title. 1 Ball & Beatty, 503. 

"Where facts constituting fraud are known, when no subsisting trust, or 
continuing infiueiice is proved to exist ; an equitable title is barred in the 
same manner, as a legal title in a possessory action. 1 Ball & Beatty, 166. 

3. Equity will not relieve after a great la})se of time. 

Equity will not give relief after a great length of time. Underwood v. 
Lord Courtown, 2 Sch. & Lcf. 41 . 

4. Reason of the doctrine. 

It would be mischievous to encourage claims founded on transactions that 
took place in remote periods. 2 Sch. & Let*. 71* 

5. Consequences of the principle, that the demand of relief should be 

prompt. 

Distinction, whether, thougli it would be difficult to maintain under that 
principle upon tlie loss of otlier remedies a security invalid in law and equity, 
the court would take away that benefit. 1 Ves. & Beam. 246. 

6. Laches may be excused from ignorance. 

1 . There can be no acquie.sccncc in acts which the party is ignorant, at 
the time, that he has any right to dispute. Cholinondeley v. Clinton, 2 Mer. 
362. 

2. Upon a bill by a lessee evicted for nonpayment of rent seventeen years 
before, though imputing fraud unsupported in proof, but praying for liberty 
to try the validity of the eviction at law, by the removal of a temporary bar, 
a mortgage of the tenant's interest, vested in the landlord: Held, that he 
was entitled to such relief, there being no equitable circumstances to bar 
him of that right ; he having acquiesced in ignorance of his rights ; and the 
defendant having, by the concealment of a fact, obtained a legal advantage, 
which, consistent with good conscience, should not be allowed to protect his 
title on such a trial. Blennerhassett v. Day, 2 B. & B. 104. 

7. Laches may be excused from the obscurity of the transaction. 

Lapse of time, imputed as laches, may be excused by the obscurity of the 
transaction, whereby the plaintiff was disabled from obtaining full informa- 
tion of his rights. Murray Lord Palmer, 2 Sch. & Lef. 487* 

8. Laches are excused by the pendency of a suit. 

Parties t>btaining wrongful possession, and setting up a false title (under 
colour of instruments finally condemnid), during the investigation of which 

they 
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they are protected in thtM*r possession by the court, shall not avail themselves 
of any length of possession, pending the investigation, as a bar to the person 
who ultimately proves to have the right. Bond v. Hopkins, 1 Sch. & Lef. 
413. 

9, Lapse will not affect one seeking discovery of title from one in pos- 
session of its evidences. 

Lapse of time shall not prejudice a person who has a title, while seeking a 
discovery of that title from persons who have possessed themselves of the 
evidences of it, 1 Sch. & Lef. 413. 4*25, 

1 0. Laches not applicable to a large body of creditors. 

Laches does not apply to a large body of creditors. Whichcote v. Law- 
rence, 3 Ves. 740. 

11. Laches not imputable to creditors under a devise for debts. 

Laches not to be imputed to creditors, under a devise for debts, as to an 
individual devisee, to prevent or limit the account of rents and profits, even 
against an infant heir. Williams v. Coussmaker, 12 Ves. 136. 

1 2, Distress or embarrassment will not excuse laches. 

The court cannot attend to circumstances of distress or embarrassment, 
as an excuse for laches, whereby the demand has become barred by length 
of time, Hovenden v. Lord Annesley, 2 Sch. & Lef. 639. 

1 3. The neglect to obtain the legal title, by one in possession under 
an equitable title, is not laches. 

A person in possession under an equitable title, merely neglecting to ob- 
tain tile legal title is not guilty of laches which will defeat his right. Crofton 
V. Ormsby, 2 Sch. & Lef, 603. 

14. Effect of non-user of a right. 

The inference of abandonment of a right from non-user, not applicable Co 
tlie case of mines. 16 Ves. 392. 

II. BitiSuctue of in {larttculac ta$ie0« 

] . Account — acquiescence alone in accounts furnished, docs not 
amount to a settlement. 

Acquiescence alone in accounts furnished, does not amount to a settlement. 

J Ball Beatty, 428. 

2, Account — laches, permitting a distribution. 

Creditors are not relieved in equity after gross laches ; therefore, where a 
creditor, seven years after coming of age, filed a bill to obtain the benefit of a 
decree to account, and after answer. took no step for thirty-three years, and 
then filed another bill against residuary legatees of a party, whose assets 
were distributed with notice to the plaintiff and against other representatives, 
the bill was dismissed upon the laches only, though the question of satis- 
faction was doubtful. Hercy v. Dinwoody, 2 Ves. 87. ; 4 B. C. C. 257. 

3. Account — account of interest, against tenant for life, not limited 

to six years- 

Equitable charge on real estate not barred by lapse of time without de- 
mand, though considerable ; and though at length brought forward under 
circumstances not favourable; yet not equivalent to, or affording a pre- 
sumption of, a release. Account of the interest against a tenant for life ; 
not limited to six years. Stackhouse v. Barnston, 10 Ves. 453. 

4. Account — ca}jlure by a privaLccr. 

Bill for an account of the produce of the captures by the Iluyal Family 

X X 2 privateers 
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privateers of Bristol, dismissed on the ground of laches : the original bill 
having been filed in 1749: but the length of time cannot be pleaded in bar. 
Pearson v. Belchier, 4 Vcs. 627. 

5. Account — account of rents and profits, confined to six years. Vide 

infra. 

Account of rents and profits confined to six years by analogy to the action 
for mesne profits. Reade v. Reade, 5 Ves, 744. 

6. Annuity -act — effect of laches with reference to. 

Effect of laches Vith reference to the annuity act. 12 Ves. 378. 

7. Charge — effect of laches upon equitable charge on real estate. 
Afide 10 Vcs. 453. 

8. Charity — mortgage given to charity by will in 1754, and no bill 

> filed till 1792. 

Where a mortgage was given to a charity by will in 1754, no bill filed till 
1792, referred to enquire into circumstances. Pickering v. Earl of Stamford, 
4 B. C. C. 214. 

9. Contracts — the time at wdiich a contract is to be performed 

material. 

1. Vide in tit. Contract. 

2. Ihe time at which a contract is to be performed, material. 
4 Vcs. 497. 

10. Contracts. — See irifra ‘‘specific performance.” 

1 1 . Creditors ilie doctrine does not tipply to a large body of creditors. 
Vide 3 Ves. 740. 

12. Creditors — laches not imputable to creditors under a devise for 

debts. 

Vide 12 Ves. 136. 

13. Election — influence of laches in a case of election. 

Bill against the devisee and personal representatives, on the ground of an 
election by the testatrix to take under a will, dismissed with costs, on the 
conduct of the plaintiff ; who eighteen years ago had compromised a suit 
instituted by him upon the subject ; in consequence of which the right to 
compel an election, depending on a doubtful question on the will, was not 
ascertained : and the party possessed under the will during her life had dis- 
posed of her estate real and personal by will. Yate v. Moseley, 5 Ves. 480. 

14. Fraud — no lapse of time shall operate as a direct bar of fraud. 

Length of time may bar an equity ; twenty years possession bars an equity 
of redemption ; but no time can cover a fraud. 2 Ves. 280. 

15. Fraud — but it may as evidence. 

Effect of length of time, not as a bar to relief against fraud ; but by wav of 
evidence. 12 Ves. 374. 

1 6. PVaud — laches of tvi’^enty-five years bars relief. 

Where the facts constituting fraud are in the knowledge of the party, and 
he hes by for twenty-five years, he cannot get relief. Blennerhassett v. Day, 

17. Fraud — specific performance decreed; the lapse of time being 
trifling, and the result of fraud. 

Specific performance ; the lapse of time being trifling, and the result of 
Iraud. Savage V. Brocksopp, 18 Vcs. jun. 335. 


18. Fraud 
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18. Fraud — rendering contracts impeachable. 

Where a party rests satisfied with an agreement, and for some time treats 
it as fair, it is most material to ascertain the time he first impeaches it; for 
although he may be entitled to relief, if applied for in due time, by his laches 
he may lose it. 2 Ball Sr Beatty, 118. 

19. Fraud — equity will relieve, where lessee has lost his right by fraud 

in lessor. 

Equity will relieve where there is mere lapse of time unaccounted for, 
without misconduct in the lessee, or where the lessee has lost his right by 
fraud in the lessor. Lennon v. Napper, 2 Sch. Sr Lef. 682. 689. 

20. Fraud — ignorance of fraud, or excuses for laches in cesiui qiic 

trust. 

When the inheritor, cestui quo trust, is ignorant of the facts constituting the 
fraud, the trust continuing ; he is not barred of relief against the trustee by 
length of time. 1 Ball Sr Beatty, 170. 

21. Impeachable transactions — contracts. 

Vide 2 B. & B. 118. 

22. Impeachable transactions — misapplication of purchase-money of 
feme coverf^ syiarate estate. 

A purchaser of part of the separate estate of a feme covert^ under a de- 
cree, cannot, after twenty -two years, be disturbed ; though tlie purchase- 
money might have been misapplied. Burke v. Crosbie, 1 l)all<S: Beatty, 489. 

23. Impeachable transactions — krascs. 

By the acquiescence of a debtor for ixineteen years, in a lease granted by 
him, to secure a debt, he is precluded from proving the rent to be an under- 
value. Morony v. O’Dea, 1 Ball & Beatty, 109. 

24. Impeachable transactions — lease at under- value. 

1. The question of under-value is not, after a great length of time, enter- 
tainahle. 1 Ball & Beatty, 130. 

2. After an acquiescence for twenty years, reversionary leases, obtained by 
an agent from his principal, at undcr-value, the relation of creditor and 
debtor also subsisting, w ill not, from the laches of the plaintiff, be set aside ^ 
the fiduciary character having, during that period, ceased to exist, and the 
transaction being recognised on the oath of the principal as fair. Medlicott 
V. O’Donel, 1 Ball & Beatty, 156. 

3. After an acquiescence in the sale of the reversion, calculated on the 
rents reserved in such leases ; it cannot from the laches of the plaintiff,, 
being in other respects fair, be impeached. 1 Ball <Sr Beatty, 156. 

25. Impeachable tnuisactions — recovery. 

A son, tenant in tail in remainder, when just of age, in 1769, joined his 
father, tenant for life, in a recovery, for the purpose of raising 30001. for 
the father, and reselling the estate, the son taking back only an estate for life, 
with remainder to his first and other sons, &c. Whatever equity he might 
have had against that settlement w as lost by his marriage and acquiescence till 
after the death of Jiis father in 1793 ; though under the circumstances there 
was no probability of issue. Upon tlmt ground a bill by the trustees under a 
general trust for liis creditors, claiming as purcliasers under the statute of 
27 Eliz. c. 4. was dismissed, without deciding whether they could susiaiii* 
that character ; or, liow far a settlement, merely as being voluntary is ailbeied 
by the statutes of Elizabeth. Brown v. Carter, 5 Ves. 862. 
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26. Incorporeal rights laches operate as evidence for and against. 

Effect of length of time, as evidence, in the instance of incorporeal heredit- 
aments. 12 Ves. 377. 

27. Infancy — defendant’s infancy, no excuse for plaintiff’s delay. 
Infkncy of defendant, no excuse for plaintiff’s delay. 2 Ves. 12. 

28. Landlord and tenant — nonpayment of rent no bar to recovery 

at the expiration of the term. 

Nonpayment of rent reserved on a lease, though for upwards of twenty 
years, shall not bar the lessor from recovering possession at the end of the 
term. Saunders v. Lord Annesley, 2 Sch. & Lef. 106. 

29. Landlord and tenant — equity will relieve, where lessee has lost his 

right by fraud in lessor. 

Vide 2 S. & L. 682. 689. ; 2 B. B. lOi. 

30. Landlord and tenant— -laches in lessee accounted for, no bar to 

relief. 

Vide2 S. &L.682. 689. 

31. Legacy — lapse raises a presumption of pa 3 ^ment. 

1. Lapse raises a presumption that a legacy has been paid, Jones v. Tur- 
berville, 4* B. C. C. 115. 

2. After thirty-five years a legacy would be barred on presumption of 
satisfaction. 2 Ves. 280. 

32. Legal proceedings — effect of laches in not proceeding with a 

suit. 

In cases seeking a specific execution, laches is equally as strong against 
a plaintiff in not prosecuting, as in not commencing a suit. 1 Ball & 
Beatty, 69. 

33. Legal proceedings — bill being dismissable, excuses laches. 

Where there is a suit pending for forty years, and not abated, but re- 
maining in such a situation that the defendant might at any time liavc 
applied to dismiss the bill if he had thought fit ; he shall not avail himself of 
laches in the plaintiff in not proceeding, in bar of the relief sought, (iifford 
V. Host, 1 Sch. & Lef. 386. 405. Secus semble^ if the suit had abated in 
the mean time. Ibid. 

S4?, Mines — inference of abandonment of a right from non-user, not 
applicable to die case of mines. 

Vide 16 Ves. 392. 

35. Mortgage — laches are a bar to redemption. 

Demuirer on the ground of length of time to a bill for redemption of 
a mortgage, is good, 4 Ves. 479. 

36. Presumption — of release. 

Testator gave the residue of his personal to his executors for their 
own use and benefit ; afterwards by a codicil, he directed them to dispose of 
it in charities; and part was accordingly applied in founding a school. 
Thirty-five years after the testator's death, all the next of kin and the 
acting trustee being dead, a bill u^as filed by the representative of one of the 
next of kin, on the ground that part of the personal was secured by mort- 
gage, therefore as to that the charitable bequest was void, and that the right 
of the next of kin was but lately discovered ; the bill therefore prayed an 
account of the personal, and that the charitable bequest of what was^ut 

on 
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on mortgage should be declared void, and that it should result to the next 
of kin : held, that by the codicil the executors were trustees of the whole, 
and could not claim for themselves : that at all events the next of kin 
could not recal what had been laid out ; that the length of time alone was 
not sufficient to raise a presumption that they knew their right, and released 
it or acquiesced ; therefore an account was decreed, but with special incjuiry 
into all the circumstances, and whether the next of kin released, assigned, 
or in any manner gave up their right. Upon the report, the special circum- 
stances affording no presumption of a release, an issue being declined, the 
accounts being clear, the trustees not being called on to refund what had 
been applied, and the widow being barred by the will, or her right of elec- 
tion having become impracticable, so much of the personal residue bequeathed 
to the charity, as was secured on mortgage, was notwithstanding the length 
of time, decreed to the next of kin, with interest from the filing of the bill. 
Pickering v. Lord Stamford, 2 Ves. 272. 581. 

Presumption — against stale demands. 

Vide 2 Ves. 588. 

38. Release — presumption of. 

Vide 2Vcs. 272. 581. 

39. Remainder-man — effect of laches in creditor not demanding in- 

terest from tenant for life. 

The mere laches of a creditor, in not demanding interest from the tenant 
for life, from 1755 to 1802, was not sufficient to deprive him of it as against 
the remainder-man : though otherwise, semfdcy if his not demanding had 
not arisen from any collusion betwxen him and tenant for life. Loftus v- 
Swift, 2 Sell. & Lef. (542. 

40. Remainder-mail — laches precludes remainder-man turning round 
tenant to seek compensation against the assets of tenant for life. 

After lying by for a length of time, remainder-man shall not turn round 
the t(‘nant to seek compensation against the assets of tenant for life. 1 Sch. 
& Lef. 74. 

41. Specific performance — the time at w hich a contract is to be per- 

formed, material. 

1. Vide In tit. Contract. 

2. With respect to tlie jierformancc of a contract, the time is material. 
Therefore a hill for specific performance was upon tlie gross laches of the 
plaintiff, dismissed with costs. Harrington v. Wheeler, 4 Ves. 686. 

42. Specific performance — refused on laches of plaintilT. 

1. Specific performance refused on account of the laches of the plaintiff, 
the vendor, (jucst v. lioinfray, 5 Vgs. 818. 

2. Bill for specific performance of an agreement dismissed upon the lapse 
of time without proceeding in the performance. Alley v. Descharaps, 
13 Ves. 225. 

3. Specific performance of a lease was refused from the laches of the 
plaintiff; who, after bill filed and answer put in, controverting his rights, 
being put out of possession, acquiesced for nineteen years in the adverse 
title and possession of the defendant, without prosecuting the suit. Moore 
V. Blake, 1 Ball & Beatty, 62. 

4. Eaton v. Lyon. 3 Ves. 690. 

5. A., by an instrument, demised or agreed to demise lands to B. for three 
lives, (not named), at a yearly rent, and further agreed that leases should be 
perfected at the request of either party. B., being in possession under the 
agreementi on his marriage, conveyed his interest in the lands to trustees in 

X X 4 strict 
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strict settlement ; A. afterwards served an ejectment for nonpayment of 
rent on B., but not on the trustees, or the eldest son of the marriage, an d 
recovered the lands, which he then leased to C., and sold the reversion ; 
neither B. nor the trustees ever attempting to recover the possession. A 
bill, on the death of B. twenty years after, by the eldest son of the marriage, 
for a specific execution of the agreement, dismissed; as the title of the 
plaintifi^ after such a lapse of time, and from the circumstances, could not 
be sustained against a hon^ Jide purchaser of the legal interest, accompanied 
by twenty years’ possession. Pentland v. Stokes, 2J3.6cB. 68. 

4?3. Specific performance — refused on laches and trifling conduct of 

plaintiff. 

Specific performance refused on the laches and trifling conduct of the 
plaintiff ; the contract being for a sale to the plaintiff under a bankruptcy of 
a reversionary interest for life ; which in the interval fell into possession. 
The defendants having also been in some degree remiss, the bill was dis- 
missed without costs upon delivering up the agreement. Spurrier v. Han* 
cock, 4 Ves. 667- 

44. Specific performance — laches in not proceeding with a suit, a bar. 
Vide 1 B. & B. 69. 

45. Specific performance — delay, injurious to tlie adverse party, pre* 

eludes a performance. 

1. Where the object of one of the parties contracting would be defeated 
by delay in the execution of it ; if the other party delay, he shall not after- 
wards be allowed to insist on performance. 2 ScL & Lef. 604. 

2. So, if the delay were injurious to one of the parties. Ibid. 

46. Specific performance — trifling laches, tine result of fraud, excused. 
Vide 18 Ves. 335. 

47- Trust — effect of laches of cestui que trust. 

R. P. being entitled to two copyholds, surrendered one to the use of his 
will, and bequeathed both copyholds to his trustees and executors in trust, 
for his grandson. The trustees and executors renounced probate, and were 
not admitted. The son of R. P. was afterwards admitted to the copyholds, 
and he surrendered for a valuable consideration, to one Holloway, who sur*, 
rendered to the father of the plaintiff, by whom the copyholds were be- 
queathed to the plaintiff. Held, as to the copyhold which R. P, surrendered 
to the use of his will, that the plaintiff his grandson was entitled, though 
thirteen years had elapsed from the time he became adult, and that the de- 
fendant was a trustee for, and must surrender to, him ; and an account w^as 
directed of timber cut ; and also of the rents and profits for the last six years. 
Pearce v. Newlyn, 3 Mad. 186. 

48. Trust — ignorance of fraud excuses laches in cestui que trust. 
Vide 1 B. & B. 170. 

49. Miscellaneous — a case between heir and residuary legatee, and a 
redeemable interest the subject. 

Residuary legatee having been admitted to a copyhold estate, was in pos- 
session above nineteen years, when the heir obtained possession by eject- 
ment ; after acquiescence for pine years, the residuary legatee filed a bill, 
claiming the estate, as having been a redeemable interest in the testator ; 
and, having been treated as such, it was so decreed. An account was 
directed of the money expended in repairs, &c. ; and inquiries as to incum- 
brances ; the court inclining strongly to support the acts of the heir, while ia 
possession. iJardy v. Reeves, 4 Ves. 466. 

15 
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III. influence of latffta upon forms of procetmre. 

As rendering necessary a bill, where otherwise a motion would suffice. 

The court refused upon petition or motion to prosecute an enquiry, 
directed by a decree many years ago, but never pursued ; the party ap- 
plying being born some years after the decree ; only two months old at the 
date of the general report ; and made a party some years afterwards, but 
several years before the application. Lord Shipbrooke v. Lord Ilinchin- 
brook, 13 Ves. SS7^ 

IV. 3iit relation to proceetiinQss at lato^ 

1. Effect of laches by analogy to the statutes of limitation. 

Effect of length of time at law by analogy to the statute of limitation. 
13 Ves. 306. 

2. At law, length of time raises a presumption against claims the most 
solemnly established. 

At law, length of time raises presumption against claims the most solemnly 
established. 2 Ves. 13. 


LANDLORD AND TENANT. 

I. JlSIIfiar ingfiumcnto siljall operate a0 agreements onlp, not ajj 

Iea0e0. 

1. An agreement to let, if a future executory act is in view. 

2. An instrument looking to some future instrument, and a 

more permanent interest than from year to year. 

3. Instruments, which though containing words of present de- 

mise, do not ascertain all the terms of the contract. 

4. An instrument in which an essential part of the contract, 

the nomination of the lives, was wanting. 

II. tge (ottdtiurttoit of agreemrnto for lraor$c. 

1. Proper covenants are implied in an agreement for a lease* 

2. Where the agreement is wTitten, the custom of the country 

is not an implied term. 

3. Agreement to manage and quit the premises agreeably to the 

manner of former tenants. 

III. ^f tgr opertfit performance of agreements for leases. 

1 . Notwithstanding no definite term is expressed. 

2. Notwithstanding lessee’s insolvency. 

3. Notwithstanding lessee’s insolvency, and other circumstances. 

4. Notwitlistanding lessee’s breach of contract. 

5. Notwithstanding lessee’s insolvency and breach of contract. 

6. Notwithstanding a contract to underlet, contrary to the agree- 

ment. 

7. In opposition to a stipulation against assignment. 

8. Notwithstanding refusal of tenant to execute a lease Jeii- 

dered. 

9. Notwithstanding suppression of facts by the lessee, and other 

circumstances. 


10. Not- 
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10. Notwithstanding notice given by plaintiff to quit. 

1 1 . Notwithstanding the term expires before the hearing. 

12. Notwithstanding the lease would be void against those in re- 
mainder. 

13. Proof of the agreement. 

IV. £)f tfic construftiott of cohcnaitw^ 

1* A covenant not to let, set, or demise for all or any part of 
the term, restrains assignment. 

2. A covenant against assignment does not resti'ain under- 

letting. 

3. A covenant against under-letting without licence in writing, 

not satisfied by a parol licence. 

4. Proviso against assignment, in a lease to lessee, his executors, 

and assigns, not repugnant. 

5. Covenants against assignments are strictly construed. 

6. A licence once granted, determines a covenant against as- 

signment. 

7. A covenant for quiet enjoyment implied in the w^ords “ grant 

and demise.” 

8. A covenant for payment of rent implied in the words “ yield- 

ing and paying.” 

9. Covenants for penal rents. 

10. The construction of covenants for perpetual renewal is the' 

same in equity as at law; and where express, will be 
executed. 

11. The leaning is against covenants for j^erpctnal renewal. 

12. Unless the words of a covenant clearly import a continued 

interest, it shall not be inferred against the party cove- 
nanting. 

1 3. Construction of a covenant for renew al. 

14. A covenant to renew on the liilling in of one life, does not 

extend to the falling in of two. 

15. A covenant for renewal is not included in a covenant to renew 

on the same covenants. 

16. Whether, under the circumstances, a covenant for renewal 

is included in a covenant to renew on the same covenants. 

17. Restraint of leasing ap})licable to a covenant I’or renewal, as 

well as a lease originally exceeding the limits. 

18. Construction of a covenant to renew on a renewal by the 

lessor, paramount. 

19. A renewal lease not inconsistent with a covenant to let and 

manage to the best advantage. 

20. A covenant to repair includes a destruction by fire. 

V. tfic contttruetton of bontio fov tge {tciformantr of tour- 

nant:0. 

They extend to implied, as well as to express, covenants. 

VI. iWgat are u0ual tobenant0. 

CoveuanU not contradicting tiie incidentb of the lessee’s estate. 
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VII. Wgat are not usiual co&eitants. 

1. Covenants not contradicting the incidents of the lessee’s 

estate. 

2. A covenant against assignment. 

3. But in this case a covenant against assignment was held to be 

a usual covenant. 

4. A covenant against under-letting. 

5. But in this case a covenant against under-letting was held to 

be a usual covenant. 

VIII. £)f tge rnictual of 

1. Renewal lease may, for the protection of legal interests, be 

considered as the original lease. * 

2. A renewal by tenant for life, under a settlement, shall operate 

to the uses of the settlement. Vide in tit. Charge. 

3. Right of renewal may be forfeited by the laches of the 

tenant. 

4. What acts are a dereliction, negligence, or wilful default in 

the tenant. 

5. A covenant for perpetual renewal is valid. 

6. A covenant for perpetual renewal, obtained without con- 

sideration, will not be enforced. 

7. Implication of a covenant for perpetual renewal. 

IX. £)f tge Dmnnmation of ttnn0. 

1. All option to determine, not expressly limited to either 

party, is confined to the lessee. 

2. Under a proviso if the premises should be wanted for build- 

ing. 

3. Miscellaneous. 

X. £)f contitriong of tT^cnn> 

1. An advertisement does not work a forfeiture. 

2. A case of no notice of the condition, and no interest for the 

term j)rohibited, certainly passed. 

3. May be waived by acts in pais> 

4. May be waived by accepting rent, with notice. 

5. May be waived by laches. 

6. May be waived by the lessor assigning his reversion. 

XI. jSDf tgr of courts of cituitp to rtlttbt ogaut0t 

contiitio«0 of re=entip. 

1. Where compensation can be made. 

2. Re-entry for nonpayment of rent. 

3. Re-entry for not insuring. 

4. Re-entry for not repairing. 

5. Re-entry for assigning. 

6. In relation to the statute 4 Geo. 2. c. 28. 

XII. £)f tgt )urt0i»ittxon of toucts of tqmtp to 0tt a0ti»c ftase?. 

1 . On the ground of fraud. 

2. Sec in tit. Chancery. 


Xlll. ffil 
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XIIL trrmsi mmhmxu 

1 . Distinction between terms in gross and terms attendant. 

2. They belong, when satisfied, to the owner of the inheritance .;^ 

XIV. tfie lanWorO'S rigfitgf 

1 . To a decree to prevent a breach of covenant. 

2. The possession of tlie tenant is that of the landlord, 

3. On the tenant embarrassing the tenure. 

4. On disclaimer by tenant. 

5. After a recovery against him in ejectment, through his owil 

negligence. 

6. An action for use and occupation will not lie where tliere is a, 

* deed. 

XV. tfie tcnant’0 rigljts. 

1. To a discovery of the landlord's title. 

2. To defeat the landlord’s title. 

3. To set up a title adverse to his landlord., 

4. To compel the landlord to interplead. 

5. To assign. 

6. To set-off for repairs. 

7* To relief upon expenditure permitted. 

XVI. j©f tSe tenant'0 obUgarioiw^ 

1 . To preserve hi^ landlord’s rights. 

2. Distinction between the original lessee and his assignee. 

XVII. £)f tJje ngfitss of tf)t mtant'0 as^oignee^ 

To set up an adverse title. 

XVIIL Mttlj itftititcc to tge 3Iri0|) ttnantip acL 

1. General observations. 

2. The six months to redeem are calendar months. 

3. The right to renew may be lost by laches. 

4. As to what shall be deemed reasonable time after demand 

for paying renewal fines. 

5. Under the circumstances, a tender was held to be in time. 

6. Form of the demand. 

7. Of a bill to perpetuate the evidence of a demand. 


1. OTgat inmunxtim ofiaU optiatt as agreements oitlp, not 

as leases. 

1. An agreement to let, if a future executory act is in view. 
Agreement to let, not held a lease ; if a future executory act was in view. 
14 Ves. 413. 

2. An instrument looking to some future instrument, and a more per- 

manent interest than from year to year. 

Paper, entitled memorandum of an agreement” between A. and B. and 
signed by them ; expressing, that in consideration of 40/. A. doth agree 
to let,” and B. “ doth agree to take a messuage,” Sec. at 40/. per annum 
rent; and it is farther agreed,” that A. shall not raise the rent nor turn 

out'' 
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out” B. so long as the rent is duly paid quarterly, and he does not sell any 
article injurious to A. in his business. Though the terms do not exclude 
the construction of actual demise, yet, the import of the whole looking to 
some future instrument, and a more permanent interest than from year to 
year, a demurrer to a bill for specific performance against A., who had suc- 
ceeded in an ejectment, was over-ruled. The injunction against the eject- 
ment continued. Brown v. Warner, 14 Ves. 156. 409. 

8. Instruments, which though containing words of present demise, 
do not ascertain all the terms of the contract. 

When instruments containing words of present demise have operated as 
actual leases, although something farther was covenanted to be done, all 
the terms of the contract were specified and ascertained, and nothing but 
a rtiore regular conveyance was wanting. Pentland v. Stokes, 2 B. & B. 73. 

4. An instrument in which an essential part of the contract, the no- 
mination of the lives, was wanting. 

A. by an instrument, demised or agreed to demise lands to B. for three 
Jives, (not named,) at a yearly rent, and further agreed that leases should be 
perfected, at the request of either party. As an essential part of the con- 
tract, the nomination of the lives s wanting, this cannot 0[)crate as a lease 
for three lives ; nor as a lease for the life of a tenant, that not being the 
intention of the grantor ; but merely as an executory agreement for a lease. 
Pentland v. Stokes, 2 B. & B. 68. 

II. £Df trie fonsirvitttion of agrermemsi foi* Iragcjs* 

1. Proper covenants are implied in an agreement for a lease. 

Proper covenants implied in an agreement for a lease ; as connected with 
the character and title of the lessor. 15 Ves. 265. 

2. Where the agreement is written, the custom of the country is not 

an implied term. 

No inquiry as to tlie custom of the country where there is a written 
agreement. Liebenrood v. Vines, 1 Mcr. 15. 

3. Agreement to manage and quit the premises, agreeably to the 

manner of former tenants. 

Tenant under an agreement to manage and quit the premises agreeably 
to the manner in which the same had been managed and quitted by the 
former tenants, not bound by the terms upon which they held, without 
notice. Liebenrood v. Vines, IMer. 15. 

III. £)f tftc spetific perfonnatite of agmmrnto for Icaoro. 

1 . Notwithstanding no definite term is expressed. 

The court will not decree a specific performance of an agreement for a 
lease to be collected from letters,^ where there is no definite term expressed 
for which the lease was to be granted, nor any reference aliunde, by which 
it might be ascertained. But semhle, otherwise if the letters had been more 
explicit, or had afforded any criterion for defining the object of the parties. 
Gordor.\ v. Trevelyan, 1 Price, 64. 

2. Notwithstanding lessee’s insolvency. 

Upon a contract for a lease, the solvency or insolvency of the tenant is an 
objection of weight ; depending upon the circumstances. Upon that and 
other circumstances an injunction against an ejectment by the landlord was 
dissolved. Buckland v. Hall, 8 Ves. 92. 


3. Not- 
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3. Notwithstanding lessee’s insolvency, and other circumstances. 

A. being in insolvent circumstances, suffers another person to beconic 
the apparent owner of his farm, though under a secret trust for him. A. 
shall not have, against the landlord, a specific execution of an agreement 
made by him with the trustee, the landlord supposing the trustee to have 
been the rightful owner, and confiding in his solvency. O’Herlihy v. Hedges, 
1 Sch. & Lef. 123. 

4. Notwithstanding lessee’s breach of contract. 

Tenant having committed breaches of covenant by waste, treating the land 
in an unhusbandlikc manner, &c . ; not entitled to specific performance of an 
agreement for a lease. 18 Ves. jun. 63. 

5. Notwithstanding lessee’s insolvency and breach of contract. 

Bill for specific performance of a parol agreement to grant a farm lease 
with the usual and customary covenants of the neighbourhood, and an in- 
junction to prevent an ejectment ; the plaintiff having taken possession. 
Upon the answer, stating the insolvency of the plaintift* and various breaches 
of the agreement during five years’ possession, to the ruin of the estate, the 
injunction was continued on an undertaking to give judgment in ejectment, 
go to commission, and set down the cause for next term, paying the rent 
into court. Defendant also insisting on a covenant not to assign, that is, 
the subject of inquiry as to the custom of the neighbourhood. Boardman v. 
Mostyn, 6 Ves. 467* 

6. Notwithstanding a contract to underlet, contrary to the agreement. 

Specific performance cf articles to grant a lease to the plaintiff, decreed; 
though he had contracted to underlet, contrary to those articles. Williams 
v. Chehey, 3 Ves. 59. 

7. In opposition to a stipulation against assignment. 

Whether a person, entitled under an agreement for a lease, to be void 
upon assignment without licence, having assigned without licence, can enforce 
a specific performance, queerer 12 Ves. 511. 

8. Notwithstanding refusal of tenant to execute a lease tendered. 
Refusal of tenant to execute a lease tendered, as satisfied with, not as 
repudiating, the agreement, is no ground for refusing him a specific per- 
formance. Gourlay v. Duke of Somerset, 1 Ves. & Beam. 68. 

9. Notwithstanding suppression of facts by the lessee, and other cir- 
cumstances. 

Specific performance of an agreement for a lease, in consideration of the 
surrender of a former one, was refused ; 1st, Because the tenant suppressed 
the fact, that the life, on which the old lease depended, was, when the agree- 
ment was signed, in extremis* 2dly, Because the new lease would, under a 
power of leasing at the highest rent, be void against the remainder-man, 
the surrender of the old lease forming part of the consideration. 1 Ball & 
Beatty. 

10. Notwidistanding notice given by plaintiff to quit. 

Bill for specific performance of a contract to make a lease to the defen- 
dant, dismissed : the plaintiff having after answer, given a notice to quit ac- 
cording to a proviso for determining the lease. Western v. Perrin, 3 Ves. 

& Beam. 197. 

11. Notwithstanding the term expires before the hearing. 

1. Specific performance refused of an agreement to grant a lease for a 
term expired before the hearing of the cause, the acts of waste committed 
during the possession of the premises, not entitling the plaintiff in an action 

on 
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on the covenants to be inserted in the lease, to more than nominal damages. 
Nesbitt V. Meyer, Swanst. 223. 

2. Whether specific performance of an agreement to grant a lease will, 
in any case, be decreed after the expiration of the term, ^ucere. Nesbitt v. 
Meyer, Ibid. 226. 

12. Notwithstanding the lease would be void against those in re- 
mainder. 

A contract for a new lease, entered into by tenant for life, and void as 
against a remainder-man, the surrender of a former lease constituting part 
of the consideration, will not be specifically executed, being contrary to 
the leasing power of letting at the best rent. Ellard v. Lord Llandaff, 

J Ball & Beatty. 211. 

13. Proof of the agreement. 

1. Decree for specific performance of an agreement to grant a lease, of 
which only one part, signed by the plaintift*, was found in the possession of 
the defendant, upon the circumstances ; possession, drafts prepared and ap- 
proved, and the execution deferred only till repairs completed. An exten- 
sion of the term according to a variation of the agreement, also in writing, 
was refused on the ground of want of consideration. Robson v. Collins, 
7 Ves. 130. 

2. Agreement for a lease in part-performed by possession taken, though 
without express assent, acquiesced in, and expenditure permitted ; specific 
performance according to the plaintift*’s evidence against the assertion of a 
right of resumption by the answer and one w’itness, not proving that it was 
admitted. Gregory v. Migbell, 18 Ves. jun. 328. 

3. Specific execution of a parol agreement for a lease for three lives; 
proved by one witness, refused : the answer admitting an agreement for one 
life only, supported by the testimony of one witness, and not inconsistent 
with the evidence of part-performance given by plaintiff. Lindsay v. Lynch, 
2 Sell, & Lef. 1. 

IV. tSc tonistruction of (ot)cnaitt0. 

1 . A covenant not to let, set, or demise for all or any part of the term, 
restrains assi i men t. 

Covenant in a lease not to let, set, or demise the premises, or any part, 
for all or any part of the term, without consent, restrains assignment. 
Grecnaw^ay v. Adams, 12 Ves, 395. 

2. A covenant against assignment docs not restrain under-letting. 
Covenant restraining assignment of a lease, would not prevent under-let- 
ting. 15 Ves. 265. 

3. A covenant against under-letting without licence in writing, not 

satisfied by a parol licence. 

Proviso in lease, that lessees should not demise the premises, without a 
licence in writing. A parol licence to under-Jet insufficient; but if such 
licence is given as a snare and under circumstances of fraud, equity will 
relieve. Richardson v. Evans, 3 Mad. 218. 

4. Proviso against assignment, in a lease to lessee, his executors, and 

assigns, not repugnant. 

Proviso against assignment without licence in a lease to the lessee, his ex- 
ecutors, administrators, and assigns, not repugnant ; the construction being 
such assigns as he may lawfully have: viz. by licence ; or by law, as assignees 
in bankruptcy. Weatherall v. Geering, 12 Ves. 504. 


5. Co- 
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5. Covenants against assignments are strictly construed. ^ 

Covenants, restraining lessee from alienation without licence, construed 
with jealousy. 15 Ves. 265 - 

6, A licence once granted, determines a covenant against assignment. 

1. Covenant against assigning without licence, determined by a licence 
once granted. 12 Ves. 191. 

2. Proviso in a lease for re-entry upon assignment by the lessee, his exe- 
cutors, administrators, or assigns, without licence ceases by assignment with 
licence, though to a particular individual. Brummell v. Macpherson, 
14 Ves. 173. 

3. Covenant not to assign without licence, once dispensed with, the con- 
dition is gone both in law and equity ; but the principle questionable, and 
not to be extended : for instance, to a mere act ; where the licence is to be 
in writing. 1 Ves. & Beam. 191. 

7. A covenant for quiet enjoyment implied in the words grant and 

demise.’’ 

Implied covenant for quiet enjoyment under the words “ granted and 
demised,” and for payment of rent, under ‘‘ yielding and paying.” 9 Ves. 330. 

S. A covenant for payment of rent implied in the words “ yielding 

and paying.” 

Ibid. 

9. Covenants for penal rents. 

In construing covenants for penal rents, the court looks to the intention 
of the parties. 1 B. & B. 558. 

1 0. The construction of covenants for perpetual renewal is the same in 
equity as at law ; and where express will be executed. 

A contract for perpetual renewal will be specifically executed, if clearly 
appearing ; but is not to be inferred from a general provision for the same 
covenants. The construction of such a covenant is the same in equity as at 
law, and is not affected by the acts of the parties. The bill of the tenant 
was retained, with liberty to bring an action. Iggulden v. May, 9 Ves. 325. 

11. Tlie leaning is against covenants for perpetual renewal. 

The court leans against a construction for perpetual renewal, unless clearly 
intended. Baynham v. Guy’s Hospital, 3 Ves. 295. 

J 2. Unless the words of a covenant clearly import a continued interest, 
it shall not be inferred against the party covenanting. 

Unless the words of a covenant clearly import a continued interest, it 
shall not be inferred against the party covenanting. 2 Sch. & Lef. 557 • 

13. Construction of a covenant for renewal. 

Construction of a covenant for renewal. Eaton v, Lyon, 3 Ves. 690. 

14. A covenant to renew on the falling in of one life, does not ex- 

tend to the falling in of two. 

Covenant in a corporation lease, to renew upon the falling in of one life 
for ever, there is no equity to extend it to the case where two are suffered 
to fall in, although a compensation is offered. Bayley v. Corporation of 
Leominster, 3 B. C. C. 529. ; 1 Ves. 476. 

15. A covenant for renewal is not included in a covenant to renew on 

the same covenants. 

1. Covenant in a lease to renew under the same covenants, is exclusive of 
the covenants*"of renewal. Tritton v. Foote, 2 Cox, 174. ; 2 B. C. C. 636. 

2. Con- 
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2. Construction of a covenant for renewal under the like covenants, &c. ; 
that it was not for perpetual renewal : the courts leaning against that con- 
struction, unless clearly intended. Moore v. Foley, 6 Ves. 232. 

16. Whether, under the circumstances, a covenant for renewal is in- 

cluded in a covenant to renew on the same covenants. 

Quccre whether on a covenant in a lease for 99 years, determinable on 
three lives, that upon the death of either of the lives, '&c., on request and 
payment of 20/., &c., to grant a new lease for another term of 99 years de- 
terminable with the life of a new person to be named, under the same yearly 
rents, covenants, &c., the lessee is entitled to a covenant for renewal in such 
new lease. Dowling v. Mill, 1 Mad. 541. 

1 7. Restraint of leasing applicable to a covenant for renewal, as well as 

a lease originally exceeding the limits. 

Restraint of leasing applicable to a covenant for renewal as well as a lease 
originally exceeding the limits. 14 Ves. 333. 

18. Construction of a covenant to renew on a renewal by the lessor, 

paramount. 

A., holding under a corporation, (of which he was a member,) and in the 
habit of obtaining renewals on favourable terms, demised to B. at a certain 
rent, with a covenant to renew at the same rent as often as the corporation 
should renew to him. The corporation raised the rent payable by A. A. 
was held bound notwithstanding to renew to B. on the former terms. Evans 
V. Walshe, 2 Sch. & Lef. 519. 

1 9. A renewal lease not inconsistent with a covenant to let and manage 

to the best advantage. 

A renewable lease not inconsistent with a covenant to let and manage to 
the best advantage ; with reference to the subject : a trust for creditors. 
Distinction as to a charity estate, let upon a long lease. Kirkham v. Chad- 
wick, 13 Ves. 547. 

20. A covenant to repair includes a destruction by fire. 

Tenant covenanting to keep and leave the premises in repair, must rebuild 
in case of fire. Pym v. Blackburn, 3 Ves. 34. 

V. M tfft consimtcncitt of bon&0 for tfft performance of tolie< 

nant0. 

They extend to implied, as well as to express, covenants. 

Bond, generally, for the performance of covenants, extends to implied, 
as well as express, covenants. 9 Ves. 330. 

VI. OTgat ore nssual tohenam^* 

Covenants not contradicting the incidents of the lessee’s estate. 
Execution of an agreement for a lease with proper covenants ; viz. accord- 
ing to the general practice as to such leases ; and not contradicting the in- 
cidents of the lessee’s estate ; one of which is the right to have it without 
restraint, except what is imposed by law ; unless an express contract for 
more. 15 Ves. 264. 

VII. OTgat arc not u0«al toOenamOt 

1. Covenants not contradicting the incidents of the lessee’s estate. 
Vide 15 Ves. 26i. 

Vot. VIII. 


Yy 
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2. A covenant against assignment. 

1. Covenant not to assign without licence, does not come within a con- 
tract to grant a lease with common and usual covenants. Henderson v. Hay, 
3 B. C. C. 632. 

2. Qucvre, whether an agreement for a lease with usual covenants, in- 
cludes a covenant against assigning or under-letting without licence. In 
this instance, upon the particular construction of the agreement, for the 
lease of a farm, the words “ such other clauses as are usual in such cases*' 
had not that efibet. Vere v.Loveden, 12 Ves. 170. 

3. Whether under an agreement for a lease, containing all proper cove- 
nants, a covenant against assigning or under-letting should be included, 
queere, Jones v. Jones, 12 Ves. 186. 

4. Under an agreement for a lease, the lessor is not, without express sti- 
pulation, entitled to a covenant, restraining alienation without licence ; as a 
proper and usual covenant. Church v. Brown, 1.5 Ves. 258. 

5. Under an agreement for a lease, “ with usual covenants,” the lessor is 
not entitled to a covenant against assigning or under-letting without licence. 
Brown v. Raban, 15 Ves. 528. 

S. But in this case a covenant against assignment was held to be a 

usual covenant. 

An agreement for a lease, ‘‘ with all usual and reasonable covenants,” a 
covenant not to under-lease or assign is implied, wliere the custom ol' the 
place is not generally otherwise. Folkingham v. Croft, 3 Anst. 700. 

4. A covenant against under-letting. 

Vide div. 2. 

5. But in this case a covenant against under-letting was held to be a 

usual covenant. 

Vide swpra, div. 3. 

VIII. jgDf tfft renctDal of rermo. 

J . Renewal lease may, for the protection of legal interests, be con- 
sidered as the original lease. 

Vide 3 Ves. 260, 

2. A renewal by tenant for life, under a settlement, shall operate to 
the uses of the settlement. 

1. Vide in tit. Charge. 

2. Where a lease for lives is renewed by the tenant for life, under a settle- 
ment, the renewal shall be to the uses of the settlement. Pickering v. 
Vowels, IB. C. C. 197. 

3. Right of renewal may be forfeited by the laches of the tenant. 

1. Right of renewal forfeited by the laches of the tenant. Baynhamv. 
Guy’s Hospital, 3 Ves. 295. 

2. Covenant for perpetual renewal. Specific performance refused under 
circumstances ; laches ; and alteration of the property, so that it could not 
be enjoyed according to the stipulations. City of London v. Mitford, 
14 Ves. 41. 

3. A renewal of lease refused ; the lessee omitting to nominate the lives, 
within the time limited by the covenant ; and the injury sustained by the 
lessor, not admitting of compensation. M^Alpinc v. Swift, 1 Ball & Beatty, 
'285. 

4. Lease for twenty-one years at H. a year (with covenant to renev/ from 
twenty-onef'years to twenty-one years, to make up ninety-nine years,) at the 

expiration 
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expiration of the first term, there being an arrear of rent due, and no applica- 
tion for renewal, lessor brought ejectment, and got possession; bill filed for 
a renewal (accounting for the delay) on payment of arrears and interest, de- 
creed. Rawstone v. Bentley, 4 B. C. C. 415. 

4. What acts are a dereliction, negligence, or wilful default in the 

tenant. 

When all the lives of a lease are gone, if the tenant, after a demand made 
on him, neglects to renew, it is dereliction. 1 Ball & Beatty, 374. When, 
but one or two of the three lives have dropped, it is negligence in the tenant, 
not to renew, after a demand made. Ibid. But when there is a refusal, or 
neglect on the part of the tenant, to renew within a reasonable time after a 
demand had been made upon him, it is wilful default. Ibid. 

5. A covenant for perpetual renewal is valid. 

Covenant for pepetual renewal, valid. 16 Ves. 84. 

6. A covenant for perpetual renewal, obtained without consideration, 

will not be enforced. 

Bill for a specific performance of a covenant for renewal, dismissed ; it 
being either a covenant for perpetual renewal, and if so, obtained without 
consideration from the lessor ; or else inserted by mistake. But there being 
no proof of its having been improperly obtained, a cross bill, to have it de- 
clared void, was dismissed with costs. Redshaw v. Bedford Level, 1 Eden, 
346. 

7. Implication of a covenant for perpetual renewal. 

Bill to enforce a claim of perpetual renewal upon usage, sanctioned by 
decrees, and expenditure, dismissed ; as not supported by the custom of the 
country, or contract; not within tlie powers of the lessor, a charitable 
foundation ; nor according to the true construction of the decrees. Watson 
V. the Master, &c. of Hemsworth Hospital, 14 Ves. 324. 

IX. £)f tjje rictPimmatioit of ttrmg* 

1. An option to determine, not expressly limited to either party, is 
confined to the lessee. 

1. Whether a lease for seven, fourteen, or twenty-one years, is determin- 
able at either of the intervening periods at the option of both parties, or of 
the lessee only, nothing being expressed as to that, quart, Dann v. Spur- 
rier, 7 Ves. 231. Determined that the option is confined to the lessee. 3 B. 
& P.399.442. 

2. An agreement for a lease for seven, fourteen, or twenty -one years, 
gives the option to the lessee alone. 17 Ves. jun. 363. 

2. Under a proviso if the premises should be wanted for building. 

1. Under a proviso in a lease to deliver possession, if the premises should 
be wanted for building, a demand on the ground of having entered into a 
treaty, is not sufficient : otherwise, if an agreement was alleged. Russell v. 
Coggins, 8 Ves. 34. 

2. Construction of a covenant in a lease, that if the lessor shall be minded 
to set out any part of the premises for a street or streets, or to set or sell any 
part to build upon, he may resume upon certain terms. If he resumed, 
having a hoyia fide intention to build, though that cannot be acted upon, 
there is no equity for the tenant. 2dly, The generality of the latter words 
are not restrained by the former to buildings of any particular species ; 
therefore, a contract with a canal company for the lands resumed was en- 
forced : warehouses being within the meaning of the lease ; and wharfs, at 

Y y 2 least 
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least as appurtenant, and wanted for the enjoyment of the warehouses. A 
compensation was decreed for the land covered with water ; and as to towing- 
paths, and the banks of basons, though strictly subjects of compensation, 
yet, upon a re-hearing, and after great litigation, the court would not re- 
verse the decree, and direct another reference to the master, merely on that 
account. Gough v. the Worcester and Birmingham Canal Company, 6 Ves. 
354. 

S. Miscellaneous. 

~ Particular, describing a lease, as subject to notice to quit, not inconsistent 
with a covenant, that the tenant shall hold over fora certain time “ after the 
end of the term;** that being upon thc>context distinguished from the 
other sooner determination f* and time, generally, not being of the essence 
of the contract. Hall v. Smith, 14 Ves. 426. 

X. £Df cottGttion0 of 

1. An advertisement does not work a forfeiture. 

Under a right of re-entry upon under-letting, an advertisement does not 
work a forfeiture ; but was made the ground for imposing terms. Gourley 
V. Duke of Somerset, 1 Ves. & Beam. 68. 

2. A^ase of no notice of the condition, and no interest for the term 
prohibited, certainly passed. 

Clause of re-entry in a lease for three lives in case lessee or his executors, 
&C, should lease for more than seven years without licence, the third life 
being in possession under his father's will, and being his executor, leased 
for fourteen years ; held no forfeiture, as he had not notice of the condi- 
tion, and as the lease could not extend beyond the life of the lessor, it 
could not pass an interest for fourteen years certain, Northcote v, Duke, 
2 Eden, 319.; Arab. 511. 

3. May be waived by acts m pais. 

After an eviction for nonpayment of rent under the ejectment statutes, 
and after the expiration of six months, allowed the tenant to redeem ; evi- 
dence of acts in pais is admissible, to show a waiver of the forfeiture. Ma- 
lone V. Malone, 1 Ball & Beatty, 32. 

4. May be waived by accepting rent, with notice. 

Acceptance of rent, with notice of a forfeiture, is a waiver thereof at law. 

1 Ball & Beatty, 561. 

5. May be waived by laches. 

To permit a tenant to remain in possession and expend his money in build- 
ing with the knowledge of the landlord, after an eviction for nonpayment of 
rent, is a waiver of the forfeiture under the ejectment statutes. Hume v, 
Kent, 1 Ball & Beatty, 554. 

6. May be waived by lessor assigning his reversion. 

Where a reversioner conveys his legal title, he cannot maintain an eject- 
ment for nonpayment of rent, for arrears due in his own time; but there 
being some doubts, when the deed conveying the reversion was delivered, 
an inquiry, to ascertain that fact, was directed. Blennerhassett v. Day, 

2 B. & B. 104. 

XL j©f tgt jurijitiittion of courts! of cquitp to relieve agaiujit 
tonl>itton0 of rc:=c9trp. 

1. Where compensation can be made. 

1. Relief against forfeiture, where compensation can be made ; as against 

a clause 
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a clause of re-entry for a breach of covenant to lay out a specific sum in re- 
pairs in a given time : and not limited to cases of accident, &c., but even 
against negligence, and voluntary acts. Sanders v. Pope, 12 Ves. 282. 

2. Relief against forfeiture by breach of covenant by lessee, where com- 
pensation can be made. Davis v. West, 12 Ves. 4*75. 

2. Re-entry for nonpayment of rent. 

1. Relief against a forfeiture under a covenant for re-entry for nonpay- 
ment of rent : not, where the recovery in ejectment was also upon breach 
of other covenants. Wadman v. Calcraft, 10 Ves. 67. 

2. Relief against forfeiture of a lease for breach of covenant not extended 
beyond the case of payment of nione}^ as in the instance of rent, to the 
other covenants; as to repair. Hill v. Barclay, 18 Ves. jun. 56. 

3. Relief against breach of covenant by nonpayment of rent: lessor 
therefore compelled to proceed on some other covenant, not admitting re- 
lief. 3 Ves. & Beam, 30. 

4. Where there have been various dealings between landlord and tenant, 
so as to produce an account too complicated to be taken at law ; and the 
landlord has brought ejectment for nonpayment of rent, the tenant may file 
a bill, before judgment at law, for an account on the foot of those dealings, 
and to have the balance applied to the rent claimed to be due, and for an 
injunction. O’Connor v. Spaight, 1 Sch. Sc Lef. 305. In such case the 
tenant need not bring in the rent, under stat. 4 Geo. 1. c. 5. Ibid. 

5. Tenant having a claim against his landlord for unliquidated damages, 
occasioned by cutting timber on the demised premises, in pursuance of a 
power so to do, reserved by the lease, the landlord brought an ejectment for 
nonpayment of rent. On bill filed by tenant, stating his claim, and cliarging 
that, if ascertained and credit given for it, there would not be a year’s rent 
in arrear, and on that fact being established upon an issue, tenant was re- 
stored to the possession (which the landlord had obtained in the meantime) 
on paying the balance due by him ; and decreed entitled to an account of 
mesne profits, drc. Beasley v. Darcy, 2 Sch. & Lef. 403. 

3. Re-entry for not insuring. 

Courts of equity will not relieve against a forfeiture for breach of a cove- 
nant to insure, &c. Rolfe v. Harris, 2 Price, 206. n. 

4. Re-entry for not repairing. 

1. Relief to a tenant against the lapse of time for repairs, in the discretion 
of the court upon the circumstances. 12 Ves. 

2. The court will not give relief in equity against a lessor’s right of re- 
entry for a forfeiture by breach of a covenant to lay out a sum of money on 
the premises in repairs within a given time. And that, notwithstanding there 
have been no requisition made by the landlord for performance of the cove- 
nant, and although he have suffered the tenant to continue in possession of 
the premises for three years after the* breach of covenant, but has not re- 
ceived rent from him in the meantime, or otherwise recognized the subsist- 
ence of the tenancy. The time within which the covenant was to have been 
performed having been limited by the lease, is equivalent to a specific requi- 
sition of performance by the lessor ; and a neglect on the part of the tenant 
is tantamount to a refusal in law. The ground on which the court refuses 
to relieve in such a case is, that they have no effectual means of ascertain- 
ing, or of making compensation to the covenantee. Nor is it enough to 
show that no damage has been sustained by the delay, and that the premises 
may be put into as good or better condition than they would have been if 
the covenant had been punciftially performed, or even that, by a mistake of 
the solicitor, who prepared the lease, the limitation of the period for perform- 
ance of the covenant had been introduced, although not warranted by the 

Y y 3 previous 
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previous agreement, or so understood at that time by the parties themselves, 
denied by the answer. Bracebridge v. Buckley, 2 Price, 200. 

5. Re-entry for assigning. 

No relief against forfeiture by breach of covenant not to assign without 
licence. 18 Ves. jun. 63. 

6. In relation to the statute 4 Geo. 2. c. 28. 

Statute 4 Geo. 2. c. 28. regulating the relief of a tenant against a for- 
feiture for a breach of covenant by nonpayment of rent. 18 Ves. jun. 60. 

XII. £)f tDe /uctsSOietton of courts of cqtiit|i to get agitic Icagcg. 

On the ground of fraud. 

Lease set aside with costs ; as obtained by the contrived and habitual in- 
toxication of the lessor immediately on coming of age, at a very inadequate 
rent ; and acts of confirmation held not sufficient. Say v. Barwick, 1 Ves. 
& Beam. 195. 


XIII. £)f teemg amirtant. 

1. Distinction between terms in gross and terms attendant. 

Distinction between a term in gross and a term to attend the inheritance. 
10 Ves. 259. 

2. They belong, when satisfied, to the owner of the inheritance. 

When the purposes of the trust of a term are satisfied, the term belongs 
in equity to the owners of the inheritance ; whether declared by the original 
conveyance to attend the inheritance or not. 10 Ves. 270. 

XIV. j©f tfic landlorti’g riggeg. 

1. To a decree to prevent a breach of covenant. 

Decree against a lessee of alum works, to prevent a breach of a covenant 
to leave stock of a certain amount at the expiration of the lease. Ward v. 
Duke of Buckingham, 10 Ves. 161. 

2. The possession of the tenant is that of the landlord. 

1. The possession of a tenant, even when abusing his right, or exercising 
to an extent not authorized by his tenure, is still the landlord's possession ; 
and the allowance of the abuse for any length of time shall not give the 
tenant a right to continue it. 1 Sch. Lef. 8. 

2. Tenant entering under a lease, his possession shall be held as continuing 
to be under the lease, thougli he do not pay rent for many years. Secus 
semble^ if he attorn to a third person, with the knowledge of his lessor. 
2 Sch. &Lef. 626. 

3. On the tenant embarrassing the tenure. 

Tenants by agreement among themselves doing any thing to embarrass the 
tenure ; landlord has a right to assistance of equity. Saunders v. Lord An- 
nesley, 2 Sch. & Lef. 108. 

4. On disclaimer by tenant. 

The act of a tenant, disclaiming his landlord’s title and admitting title in 
a third person, shall not affect his landlord’s knowledge of, or does not ac- 
quiesce, in such act. Hovenden v. Lord Annesley, 2 Sch. & Lef. 624. 

5. After a recovery against him in ejectment, through Iiis own 

negligence. • 

Vide 10 Ves. 514. 


6. An 
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6. An action for use and occupation will not lie where there is 

a deed. ' 

Where there is a demise, lessor cannot bring an action for use and occu" 
nation, as a stranger may ; but it must be upon the deed for the rent* 
2 Ves. 307. 

XV. £)f the teiinm’0 

1. To a discovery of the landlord’s title. 

Dubious where a man takes a house under an agreement in writing, that 
tlie lessor shall grant him a long lease, and lays out money in the substantial 
repairs and improvement of it, and afterwards discovers that the lessor has 
only a life-interest in it, whether he is entitled to a discovery of the lessor’s 
title? Waring v. Mackreth and another, Forrest, 129. 

2. To defeat the landlord’s title. 

A person holding a chattel interest under another, cannot lawfully do any 
act to defeat the title of his lessor, during the continuance of his lease. 
2 Sell. & Lef. 96. Possession must be held according to its original nature. 
Ibid. 98. 

3. To set up a title adverse to his landlord. 

1. Tenant cannot set up a title against his landlord. 2 Ves. 696. 

2. Lessee cannot dispute the title of his landlord. 11 Ves. 3M. 

4. To compel the landlord to interplead. 

The rule, that a tenant cannot compel his landlord to interplead, does not 
prevail, where the claim of a third person arises by the act of the landlord, 
subsequent to the commencement of the relation of landlord and tenant. 
Clarke v. Byne, 13 Ves. 383. 

5. To assign. 

Power of assignment incident to tlie estate of a lessee, without the word 

assigns,” unless expressly restrained. 15 Ves. 264*. 

6. To set-ofi* for repairs. 

Where a landlord is bound in law or equity, to repair in certain cases, and 
the tenant is obliged, by a sudden accident to make those repairs, to pre- 
vent further damage, he may set it off as money paid to the use of the land- 
lord against an action for rent ; and therefore equity will not interfere. 
Waters V. Weigal, 2 Anst. 575. 

7. To relief upon expenditure permitted. 

1. No relief upon general equity from expenditure under the observation 
of the landlord by a tenant, but not under any specific engagement or 
arrangement. Pilling v. Armitage, 12 Ves. 78. 

2. As to expenditure by a tenaht with the knowledge of the landlord, 
aware also that the lease is bad, queere. 12 Ves. 85. 

3. Where a tenant, under a void lease, makes expensive improvements with 
the knowledge and approbation of the landlord, he is entitled in equity to a 
valid lease, comme semble, Hardcastle v. Shafto, 1 Anst. 184. 

4. Dubious where a man takes a house under an agreement in writing, 
that the lessor shall grant him a long lease, and lays out money in the sub- 
stantial repairs and improvement of it, and afterwards discovers that the 
lessor has only a life-interest in it, whether he is entitled to keep possession 
of the house without paying rent, till he is reimbursed the money he has 
laid out? Waring v. Mackreth and another, Forrest, 129. 
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XVI. £)f tSc trnaitt’0 obltgarion^* 

1. To preserve his landlord’s rights. 

Obligation of tenant to take care of the rights of his landlord. 17 Ves. 
Jun. 

2. Distinction between the original lessee and his assignee. 

1. Lessee remains liable to the determination of the term : assignee only 
during his possession. 8 Ves. 95. 

2. Lessee under express covenant to pay the rent and perform the cove- 
nants, liable during the whole term, notwithstanding assignments. 1 Ves. & 
Hearn. 1 1. 

3. Distinction as to assignee ; though liable during his own possession. 
Ibid. 

XVII. iDf tftc rigStSS of tfic rniaiit’s aggtgitpc. 

/ To set up an adverse title. 

1 . A., gaining possession under assignment of a lease for years and paying 
rent under it, shall not be allowed to change the nature of such possession 
and to set up a title to the fee, by accepting a conveyance of the fee from 
persons claiming adversely to those under whom the lease is held, although 
the right be in such persons. Saunders v. Lord Annesley, 2 Sch. & Lef. 73. 

2. Nor will the acts of A., and those under whom he derives, treating 
such interest as freehold for several years, conveying and settling it as such, 
give a title different from that under which the possession was originally 
gained. 2 Sch. & Lef. 73. 

XVIII. ssaitb reference to tfie Jrissfi tenantrp act. 

1 . General observations. 

See observations on the tenantry act, and on the cases which have been 
decided under it. Lennon v. Napper, 2 Sch. & Lef. 682. 

2. The six months to redeem are calendar months. 

The six months given to tenants, evicted under the ejectment statutes for 
nonpayment of rent, to redeem, are calendar months. Dowling v. Foxall, 
1 Ball & Beatty, 193. 

3. The right to renew may be lost by laches. 

Where a tenant neglected for three years after a demand, made under 
the tenantry act, 19 & 20 Geo. 3. c. 30., to renew, his right of renewal 
decreed to be gone ; though but one of the three lives in the lease had 
dropped. Keating v. Sparrow, 1 Ball & Beatty, 367 . 

4. As to what shall be deemed reasonable time after demand for 
paying renewal fines. 

1. Under the tenantry act, 19 & 20 Geo. 3. c. 20., what shall be deemed 
reasonable time after demand for paying renewal fines, must in all cases de- 
pend on the circumstances ; and circumstances previous as well as subsequent 
to the demand, are to be taken into the consideration. Therefore, where 
the demand was on the 6th of October, a tender on the 20th of March fol- 
lowing was not within reasonable time ; the tenant having had intimation 
for two years before that payment of the fine was expected, and have 
neglected to pay it. Jackson v. Saunders, 1 Sch. & Lef. 443. 

2. Reasonable time, within the Irish tenantry act, 19 & 20 Geo. 3., is 
no more than what is necessary to give the tenant full opportunity for ascer- 
taining when the cesiui que vies died, for computing the amount of the fine 
due, and for preparing leases, and tendering them for execution. Free- 
man v. Lord Waterford, Ibid. 454. 
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5. Under the circumstances, a tender was held to be in time. 

After a notice by the landlord on the 16th of December to renew ; where 
the tenant had not his lease, but was just of age and embarrassed ; where an 
erroneous account was furnished by the landlord’s agent, after an application 
by the tenant in January ; where a draft of a renewal in the February fol- 
lowing was tendered ; and the landlord prevented the tenant from selling 
timber to pay the rent and fines. A tender in the October following was 
under these circumstances held to be in time, under the provisions of the 
tenantry act ; and a renewal decreed upon payment of costs. Jessop v. 
King, 2B.&B. 81. 

6. Form of the demand. 

The demand required by the tenantry act, 19 & 20 Geo. 3., need not be 
in writing ; nor is any precise form prescribed. Jackson v. Saunders, 1 Sch. 
& Lcf. 443. 

7. Of a bill to perpetuate the evidence of a demand. 

A landlord may file a bill to perpetuate the evidence of a demand, made 
under the tenantry act, to renew. 1 Ball & Beatty, 372. 


LAND TAX. 

I. M tfic rtittouitt of tge 

Upon an annuity or rent-charge out of the profits of the new 
river company. 

II. iDf tj&c redemption of tfie tat. 

1. Construction of the acts, with reference to the nature of the 

biddings, and contract. 

2. Of the mode of enlorcing the duty of the commissioners. 

3. Misapplication of an infant tenant in tail’s personal estate 

charged upon the remainder-man. 


I. £)f tfie amount of tge ajioesiomriit. 

Upon an annuity or rent-charge out of the profits of the new 

river company. 

Whetlicr an annuity or rent-charge out of the profits of the new river 
company is to bear the full assessment to the land-tax, or is to have the 
benefit, according to the proportion, of a reduction, in consequence of an 
assessment upon the profits of the company at an under-value, quarc. The 
bill by the annuitant was dismissed : the court refusing to raise an equity as 
to the profit arising from disobedience to the act. Adair v. the New River 
Company, 11 Ves. 429. 

II. ^Df tge redemption of tge toy. 

1. Construction of the acts, with reference to the nature of the 
biddings, and contract. 

Construction of the acts for redemption and sale of the land tax with 
reference to the nature of the biddings intended to be made, and contract 
to be entered into, under the provisions of st. 42 Geo. 3. c. 116. s. 154. 
Williams v. Steward, 3 Mcr. 472. Commissioners under the act merely 
ministerial ; no remedy therefore against them in equity ; but only cither by 

mandamus 
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mandamus in K. B., (which is doubtful unless to compel them to grant certi- 
ficates to persons proposing to purchase)^ or suit in exchequer, in such cases 
as are not specially provided for by the act. Williams v. Steward, 3 Mer. 

2, Of the mode of enforcing the duty of the commissioners. 

Ibid. 

3. Misapplication of an infant tenant in tail’s personal estate charged 
upon the remainder-man. 

Application of the personal estate of infant tenant in tail to the redemp- 
tion of the land-tax by persons, not having authority within the act. Equity, 
by analogy to the option, to be reserved by guardians, &c. under the act, 
for the personal representative of the infant to charge the estate in the pos- 
session of the remainder-man. Ware v. Polhill, 11 Ves. 257. 


LIEN. 

I. Df tge nature of tfie riggt* 

It is a right to possess or to retain. 

II. £)f legal aitb ttiuitablt litm. 

Some liens exist only in equity. 

llh £)f liensi upon realtp^ 

1. Distinction between lien by judgment and by contract. 

2. Of the lien of a specialty creditor. 

3. Of the lien conferred by a covenant to convey. 

4. Of the lien conferred by a covenant for a specific application 

of rents and profits. 

5. Of the lien of one tenant upon the other’s moiety for a fine 

paid for renewal. 

6. In the case of a rent-charge assigned to secure an annuity. 

7. Lien upon a West India estate for supplies furnished. 

8. Continuation of a lien, notwithstanding the determination of 

die possession of the particular tenant. 

IV. £)f liens upon personaltp^ 

1. Whether affected by special contract. 

2. Of lien for a general bdance. 

3. Of the lien conferred by an order for payment out of a par- 

ticular fund. 

4. Lien upon securities, effected with plaintiff^’s money, obtained 

by embezzlement. 

5. Lien of bankers upon securities deposited for a given sum, 

afterwards increased. 

6. Lien of a creditor upon a bond deposited. 

7. Of a distrainer’s lien upon goods replevied. 

8. Of a publisher’s lien upon copyright. 

9. Of liens in miscellaneous cases. 

10. Determination of the right. 

I. j®f tge nature of tfie riggL 

It is a right to possess or to retain. 

A lien is a right to possess or to retain. Ex parte Hey wood, 2 Kose, 355. 

IL 
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IL £>i legal anti equitable {iettsi. 

Some liens exist only in equity. 

There are liens which exist only in equity, and of which equity alone can 
take cognizance ; but the lien for freight is not one of them. Gladstone v. 
Birley, 2 Mer. 403. 

III. j®f lieng upon realtp^ 

1. Distinction between lien by judgment and by contract. 

Distinction between a judgment, as attaching upon the land, and a special 
agreement for a security upon the land. 15 Ves. 354. 

2. Of a lien of die specialty creditor. 

Specialty creditors have no lien on the estate, and therefore the alienee 
of a devisee shall hold the land discharged. Mathews v. Jones, 2 Anst. 506* 

3. Of the lien conferred, by a covenant to convey. 

A party entitled as equitable tenant in tail under a settlement in which is 
a covenant to convey lands to the uses of such settlement ; afterwards, and 
upon his own marriage, covenants also to convey lands of less value ; though 
he obtains a decree for the execution of the first-mentioned covenant, the 
second covenant is no lien in equity upon the lands so decreed to be con- 
veyed. Gardner V. the Marquis of Townshend, Cooper, 301. 

4. Of the lien conferred by a covenant for a specific application of rents 

and profits. 

A covenant to apply a certain portion of rents and profits to a particular 
use, gives a specific lien upon the estate. Legard v, Hodges, 3 B. C. C. 
421.; 1 Ves. 477. 

5. Of the lien of one tenant upon the other's moiety for a fine paid for 

renewal. 

A fine paid for the renewal of a lease, by one of two tenants jointly hold- 
ing lands. A lien on the other moiety, though under settlement. Hamilton 
V. Denny, 1 Ball & Beatty, 199. 

6. In the case of a rent-charge assigned to secure an annuity. 

On bill of interpleader by the owner of an estate against the grantee of 
a rent-charge out of it, assigned to secure an annuity and the annuitant, 
the annuity being void, the arrears of the rent-charge in court were paid to 
the original grantee ; and the annuitant was held not entitled to have the 
consideration repaid out of that fund, there being only a general debt at law 
and no lien. Duke of Bolton v. Williams, 2 Ves. 138. 

7. Lien upon a West India estate for supplies furnished. 

Lien upon a West India estate for supplies furnished by tenant for life, 
tenant in common, &c. 14 Ves. 444, 

8. Continuation of a lien, notwithstanding the determination of the 

possession of the particular tenant. 

Lien after possession determined ; as after the death of tenant for life of a 
West India estate for supplies, provided by him. 14 Ves. 442. 

IV. -©f Items ttpon perssonaltp. 

1 . Whether affected by special contract. 

Factor’s lien, both for his expenditure on the goods in his possession, and 
his general balance, lost by a special contract for a particular mode of pay- 
ment. So in various trades, 16 Ves, 280. 


2. Of 
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2. Of liens for a general balance. 

1. Bankers having securities deposited as a pledge for 1000/., though the 
depositor at his death is indebted in a larger sum, have no lien, farther than 
the 1000/. Vanderzee v. Willis, 3 B. C. C. 21. 

2. The question, whether a tradesman has a lien on goods in his hands for 
the general balance, or only for so much as relates to the particular goods, 
is decided on the same grounds at law and in equity. To extend it, the 
party must show an agreement, or something from which to infer an agree- 
ment. 2 Mer. 404. 

3. Of tlie lien conferred by an order for payment out of a particular 

fund. 

1. An order to pay money out of a particular fund, gives the party a spe- 
cific lien thereon. Smith v. Everett, 3 B. C. C. 64. 

2. A. consigns a cargo to B., with a direction to pay to C. out of the pro- 
ceeds a sum of money, and writes C. to that effect; C. has no lien on the 
proceeds. Ex parte Hey wood, 2 Rose, 355. 

4. Lien upon securities, effected with plaintifl'^s money, obtained by 

embezzlement. 

Bill, following life-insurances, effected by the plaintiff^s clerk with the 
plaintiff’s money, procured by embezzlement, and transferred to the de- 
fendants for valuable consideration, but with notice. Demurrer allowed* 
the transaction amounting to felony, by the statute 39 Geo. 3. c. 85., and’ 
therefore not raising a civil contract. Secondly, the policies not being the 
plaintiff’s property. Cox v. Paxton, 17 Ves, jun. 329. 

5. Lien of bankers upon securities deposited for a given sum, afterwartls 

increased. 

Vide 3 B. C. C. 21. 

6. Lien of a creditor upon a bond deposited. 

A bond given for a general purpose of raising money, and deposited by 
the obligee with another as a security, shall be liable to the obligee’s debt ; 
not so, if given for a special purpose. Caton v. Burke, 1 B. C. C. 434. 

7. Of a distrainer’s lien upon goods replevied. 

The distrainer has no lien upon goods taken in distress for rent, and reple- 
vied, but is left to his remedy on the replevin bond. Bradyll v. Ball, 1 B 

C.C.427. 

8. Of a publisher’s lien upon copyright. 

Where an author agrees with a bookseller to publish his work, and to 
allow him interest for the money he shall advance, and also a share of the 
profits, the bookseller has a lien on the copyright, for his disbursements, 
comme semble. Brook v. Wentworth, 3 Anst. 881. 

9. Of liens in miscellaneous cases. 

1. Bond by infant for a just debt ; his mother and infant sister being entitled, 
on death of A. without issue, to 4000/. stock for the mother for life ; after, to 
her children according to her appointment ; if no children, to the mother, 
after death of the son, covenanted to pay that debt, when either should be- 
come entitled to that stock. Upon marriage of the daughter, the mother 
made an appointment of the stock in her favour ; but next day the husband 
having notice of, and approving the covenants to pay the son’s debt, and 
reciting his and his wife’s intention to secure it “ as after-mentioned,” re- 
leased all their right to that stock to the mother, and covenanted, that when 
the wife should be twenty-one, all their interest should be vested in her ; and 
a trust was declared, that if the obligee should have a right to recover that 

debt, 
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debt, it should be paid out of that stock. Afterwards, a bill being filed to 
set aside the settlement as an appointment by the mother for her own benefit 
without consideration, the parties, were by agreement mutually released 
from the covenants in it ; and the husband covenanted, that if the obligee 
should have a right, in life of the mother, to recover the debt, it should be 
paid out of that stock. The mother died intestate before A. Determined, 
that a fair assignee of the debt had no specific lien on the fund ; which could 
be liable only by being brought back into the mother’s assets, as taken out 
in fraud of her creditors ; for which it must be said, either that there was no 
pretence for the compromise, or that no pretence for its providing for the 
debt only, if suable in the mother’s life ; but the marriage brokage in the 
settlement was sufficient ground for the compromise, and the bill did not go 
on the other ground ; therefore the common decree for account of assets, 
debts, and funeral expences, without reference to that fund, was made 
against the husband and wife as administrators. The debt of the son was a 
sufficient consideration for the covenants ; and if the mother had survived A. 
there would have been a specific lien. Johnson v. Boyfield, 1 Ves. 314*. 

2. No lien under the circumstances. Adams v. Claxton, 6 Ves. 226. 

10. Determination of the right. 

A consignee parting with the goods consigned, parts with his lien on 
them. Cruger v. Wilcox, Dick. 269. 


LIFE, TENANT FOR. 

I. £)f tfie wqui^tte tcvcmomal in a Icajse for life. 

It must be by deed. 

II. £)f Icasicsi for tljrcc Itbess. 

They are considered on a footing with leases for twenty-one 
years. 

III. iDf tljr rigfit0 of a tenant for lift. 

1. Conditions upon which he will be let into possession of pre- 

mises charged. 

2. Having forfeited by leasing, he cannot join with reniaiiuler- 

man for an injunction, 

IV. 3n relation to tfic remainder man. 

1. How far the acts of a tenant for life arc obligatory upon 

him. » 

2. Of compelling tlie production of the tenant for life’s person. 


I. £)f tBt requisite teremonial in a lease for lift. 

It must be by deed. 

Lease for life must be by deed. 14 Ves. 158. 

II. £)f leases for tj&ree U6es+ 

They are considered on a footing witli leases for twenty-one years. 

A lease for three lives considered both by the legislature in framing, 
enabling, and disabling statutes, and by many founders of charities as on a 
footing with leases for twenty-one years. Attorney-general v. Cross, 
3 Mer. 539. 


III. Df 
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III. tfft nggts of a tenant for life. 

1. Conditions upon which he will be let into possession of premises 

charged. 

Tenant for life let into possession on consent, and giving security to pay 
charges payable out of rents and prpfits, and to keep down interest of the 
fund to answer contingent charges. Blake v. Bunbury, 1 Ves. 514*. 

2. Having forfeited by leasing, he cannot join with remainder-man 

for an injunction.’ 

Tenant for life having made a lease of coal mines amounting to a forfeiture, 
cannot join the remainder-man in a bill for an injunction. Wentworth v. 
Turner, S Ves. 3. 

IV. 3ln triatton to tj&e rtmomtitt^man. 

1. How far the acts of a tenant for life are obligatory upon him. 

There are many cases in which the acts of tenant for life bind the re- 
mainder-man, as evidence. Saunders v. Lord Anneslcy, 2 Sch. & Lef. 101. 

2. Of compelling the production of the tenant for life’s person. 

1, Tenant for 99 years, if she shall so long life; remainder to trustees to 

preserve contingent remainders; remainder to the heirs of her body; 
remainder over to the same trustees upon trust for other persons. Uimn the 
application of those persons and the trustees under the stat. 6 Ann. c. 18. the 
husband of the tenant for life was ordered to produce her. Ex mrte Grant 
6 Ves. 512. ^ 

2. Proceeding under the act of 6 Ann. c. 18. to compel production of 
cestui que vie. Ex parte St. Aubyn, 2 Cox, 373. 


LIMITATION, STATUTE OF. 

L Consstcuction of tfir statute. 

1 . As applied to debts. 

2. As applied to titles to land. 

3. The Irish statute, 1 1 Anne, c. 2. 

4. The Irish statute, 7 Geo. 2. sess. 2. c. 14. s. 8. 

II. Wfiat mamrss ov tratigattioniS art &irtttl|j or bp aiialogp 

toitgtn tbt gitanirt^ 

1. Equitable rights. 

2. Legal rights asserted in courts of equity. 

3. Where the legal and equitable title correspond. 

4. A trust by implication, as affected by an eejuity. 

5. A trust founded on fraud or the like. 

6. Rents of estate in trust 

III. JHligat traii^nttioiisf art tottfim tgt tjfttptioti toiitfitiifl infr= 

tBatt ^0 attouitt0. 

1. Whether transactions between principal and agent are. 

2. Some transaction must have passed witliin^six years. 

IV. Mgat matm0 ov tvamactUmo art ntitfttr ittttctip nor bp 

ajialogp tuttbm tgt otamm 

1. A bill of revivor after a decree to account. 

2. A trust, as between trustee and ces/74 que trust. 


3. Non- 
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3. Non application by trustee of purchase money in discharge 
of incumbrances. 

V. £)f tfie pccioti of Ihintarioib 

1. In the case of rents and profits. 

2. In the case of a rent-charge. 

3. To the redemption of a mortgage. 

VI. jfvonx togat pcrioS it& oprrarioii commnicr^^ 

1. In cases of fraud. 

2. The Irish statute 8 Geo. 1 . c. 4*. 

3. Notwithstanding the courts are closed. 

VII. £>f abotiimg its opccarion, 

J. By a demand. 

2. By acknowledgment. 

3. By acknowledgment in an answer. 

4. By a devise for debts. 

5. liy bankruptcy. 

6. By payment of dividend under a bankruptcy. 

7. By fraud. 

VIII. £)f tgc 0tati»t of limitations. 

Its effect, and construction. 


I. ^Coiisftruftioii of tijt jjtatutt. 

1. As applied to debts. 

Lord llcdcsdale’s opinion, that debts upon which the time limited by the 
statute of limitations has run, are presumed to be paid. 2 Ves. & Beam. 288. 

2. As applied to titles to land. 

The true meaning of the statute of limitations, as applied to titles to 
land, is, that tlie party shall have twenty years, during whicli it should be 
open to him to proceed to assert his title. Bond v. Hopkins, 1 Sell. & Lef. 
413. 

3. The Irish statute, 1 1 Anne, c. 2. 

Whether the proviso in statute 11 Anne, c. 2. in favour of infants, extends 
to inffints having only a title in remainder at the time when the hadere is 
executed ? Semble not. O’Connor v. Lord Bandon, 2 Sch. & Lef. 679. 

4. The Irish statute, 7- Geo. 2. sess. 2. c. 14. s. 8. 

The saving for infants, &c. in the statute 7 Geo. 2. c. 14. sect. 8., is a 
provision for the benefit of plaintiffs : to conclude such persons if they do 
not come in within the time specified. 2 Sch. & Lef. 304. 

11. OTBitt matters or transacnottg are Mrectlp or bp analo0|i 
toitbin tin statntef 

1. Equitable rights, 

1. Though the statute of limitations does not apply to any equitable de- 
mand, equity takes the same limitation in cases analogous to those at law. 
10 Ves. 466. 

2. Effect of time in equity by analogy to the statute of limitations. 15 Ves. 
4'96. 

3. Length 
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3. Length of time adopted in equity by analogy to the statute of limit' 
ations. 1 Ves. & Beam. 539. 

4*. Though the statute of limitations does not apply in terms to proceed- 
ings in equity, yet such proceedings are affected by analogy to the statute ; 
so that, in general, if a party be guilty of such laches in pursuing his 
equitable title as would bar him at law, he shall be barred in equity. But 
equity will remove the legal bar proceeding from lapse of time, as it would 
any other legal advantage, if sought to be used unconscientiously. 1 Sch. & 
Lef. 413. 428. 431. 

5. Courts of equity act, not by analogy, but in obedience to the statute 
of limitations. 2 Sch. & Lef. 630. 

6. Courts of equity, though not within the words of the statute of limit- 
ations, (which apply to particular legal remedies,) are within the spirit and 
meaning of them. Hovenden v. Annesley, 2 Sch. & Lef. 630. 

7. Where the legislature has limited a period for law proceedings, equity 
will in analogous cases consider itself bound by the same limitation. 2 Sch. 
& Lef. 632. 

8. Every new right of action in equity, must be acted upon within twenty 
years after it accrues. 2 Sch. & Lef. 636. 

9. Although courts of equity are not bound by the statute of limitations, 
yet in cases of trust and constructive fraud, it will regulate its decisions by 
analogy to it. 1 Ball & Beatty, 119. 

2. Legal rights asserted in courts of equity. 

Upon all legal titles and legal demands, courts of equity are bound by the 
statute of limitations. 2 Sch. & Lef. 631. 

S. Where the legal and equitable title correspond. 

The statute of limitations is founded upon the soundest principles, and 
courts of equity are bound to adopt it, where the legal and equitable title 
correspond ; differing only in the court, where it is to be enforced. 1 Bali 
& Beatty, 166. 

4. A trust by implication, as affected by an equity. 

Vide 1 B. C. C. 651. ; 1 Cox, 28. 

5. A trust founded on fraud or the like. 

With respect to the operation of the statute of limitations upon cases of 
trust in equity, the distinction is, if the trust bo constituted by the act of 
the parties, the possession of the trustee is the possession of the ccsiui que 
trust, and no length of such possession will bar ; but if a party is to be con- 
stituted a trustee by the decree of a court of equity, founded on fraud or 
the like, his possession is adverse ; and the statute of limitations will run 
from the time that the circumstances of the fraud were discovered. 2 Sch. 
& Lef. 633. 

6. Rents of estate in trust. 

Vide 4 B. C. C. 468. 

HI. ragat tran^actiottg arr tottgtn tge rjrceptton toutgtng mei*^ 

cgam’0 accounts. 

1. Whether transactions between principal and agent are. 

Whetlier transactions between principal and agent are within the excep- 
tion in the statute of limitations as to merchants’ accounts, queere. Jones 
V. Pengree, 6 Ves. 580. 


2, Some 
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2. Some transaction must have passed within six years. 

1. Merchants’ accounts, after six years total discontinuance, within the 
statute of limitations. Martin v. Heathcote, 2 Eden, 169. 

2. Statute of limitations a bar to merchants’ accounts, all accounts having 
ceased above six years. Barber v. Barber, 18 Ves. jun. 286. 

3. Whether, in order to have the benefit of the exception in the statute 
of limitations as to merchants' accounts, some transaction must have passed 
within six years, quaere. Jones v. Pengree, 6 Ves. 580. 

IV. OTgat mamr0 or tranoatrionis are irntfirr iriwtlp tior bp 
analogp tottgin tbc otarutc. 

1 . A bill of revivor after a decree to account. 

To a bill of revivor after a decree to account, the statute of limitations 
cannot be pleaded in bar. 1 Ball & Beatty, 531. 

2. A trust, as between trustee and cestui que trust. 

The rule that trusts are not within the statute of limitations applies only 
as between trustee and cestui que trust, and will not hold wliere a claim is 
made after a great length of time against a trustee by implication of law, 
more especially where such implication is to be raised upon a doubtful 
equity. Townsend v. Townsend, 1 Cox, 28. ; 1 B. C. C. 651. 

3. Noiiapplicatiori by trustee of purchase money in discharge of in- 
cumbrances. 

The statute of limitations cannot be pleaded by trustees in answer to a 
charge of breach of trust to defend them from tluj consequences of neglect- 
ing their duty in having sold an estate charged with the payment of a sum 
of money, without satisfying that demand. Milnes v, Cowley, 4- Price, 103. 

V. tf)t pectob of Itmttatton. 

1 . In the case of rents and profits. 

1. Account of rent not directed farther back than six years. Hercy v. 
Ballard, 4 B. C. C. 468. 

2. Account of rents and profits limited to six years by analogy to legal 
limitation. 10 Ves. 469. 

2. In the case of a rent-charge. 

No limitation to a rent-charge in law or equity. But the demand may be 
excluded by presumption from length of time, and acquiescence. 10 Ves. 
467. 

3. To the redemption of a mortgage. 

Redemption barred by twenty years possession without impediment to the 
mortgagor, or ten years after impediment removed. 1 7 Ves. jun. 99. 

VI. ifrom togat pertob tt0 operation tommenteg. 

1. In cases of fraud. 

In cases of fraud, time in order to bar the remedy, will not begin to run 
till the party acquires a knowledge of the facts constituting the fraud. Blen- 
nerhasset v. Day, 2 B. & 129. 

2. The Irish statute, 8 Geo. 1. c. 4. 

The statute of limitations, 8 Geo. 1. c. 4. is meant to apply to cases 
where no payment of interest is made, although there exists a person entitled 
to demand interest : until there be such a person, the statute does not begin 
to run. 2 Sch. & Lef. 30. 


Z z 
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3. Not- 
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3. Notwithstanding the courts are closed. 

Though the courts of justice were shut up in time of war, so that no 
original could be sued out, the statute of limitation continues to run. 17 Ves. 
jun. 93. 

VII. atjotbing tt& operattott. 

1. By a demand. 

Merc demand, without process or acknowledgment, not sufficient against 
the statute of limitations. 1 Ves. ^ Beam. S'tO. 

2. By acknowledgment. 

Plea of the statute of limitations to a bill of discovery over-ruled ; upon 
letters assigning reasons for declining to pay ; and recommending the plain- 
tiff to bring an action ; as amounting to an acknowledgment of the debt, 
sufficient to take it out of the statute upon the authorities ; though against 
principle. Baillie v. Sibbald, 15 Ves. 185. 

3. By acknowledgment in an answer. 

A debt within the statute of limitations taken out of the statute by words 
in an answer. Galway v. Imrd Barrymore, Dick. 163. 

4 . By a devise for debts, 

L A will directing debts to be paid, tak€‘s the case out of the statute of 
limitations. Blakeway v. Lord S’ trafford, Dick. 48. 

2. Whether a charge by will for payment of debts revives a debt barred 
by the statute of limitations, queert, Stackhouse v. Barnston, 10 Ves. 453. 

3. As to reviving a debt, within the statute of limitations,'’ under a trust for 
debts, qucerc, 15 Ves. 488. 

4. As to a reviving debt, within the statute of limitations, under a devise for 
debts, queere. 15 Ves. 497. 

5. Devise in trust for payment of debts, does not revive a debt, upon which 
the statute of limitations has taken effect by the eiHuxion of time before the 
testator’s death. Burke v. Jones, 2 Ves. Beam. 275. 

6. Where lands are devised in trust for payment of debts, the statute of 
limitations runs not, in equity, after the death of testator, against desbts not 
barred thereby at his death. Executors of Fergus v. Gore, 1 Sch.cl Lef. 107. 
But if the statute had run before the death of testator, it may be set up ; 
for the debts are presumed to be paid. Ibid. 

5. By bankruptcy. 

The effect of the statute of limitations not discontinued by bankruptcy. 
15 Ves. 496. 

6. By })ay merit of dividend under a bankniptcy. 

Payment of dividend under a commission of bankruptcy against one part- 
ner raises a new^ assumpsit by the other, depriving him of the benefit of the 
statute of limitations. 15 Ves. 499. 

7. By fraud. 

A woman at the time of her marriage, was indebted on two promissory 
notes. After the marriage, the husband gave his bond for the amount to the 
creditor, who thereupon delivered up the notes. The bond having been 
put in suit, the husband pleaded his infancy at the time of giving the bond. 
On a bill filed in this court for relief, the court ordered the notes to be 
returned to the plaintiff, with directions that the defendant should not plead 
the statute of limitations to any action the plaintiff should bring on the notes, 
or any oth^ plea which the defendant could not have pleaded at the time the 
bond was given. But it would not order the immediate payment of the 
money. Clarke v. Cobley, 2 Cox, 173. 


VIII. m 
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VIII. j©f tSe 3|ftmaita statute of ttmitarion. 

Its effect, and construction. 

1. Effect of the statute of limitations or possessory law, of Jamaica, (beyond 
the statute of limitations in this country;) barring not merely the legal re- 
medy, but any suit, claim, or demand ; converting seven years’ possession 
into a positive absolute title. No exception in favour of absentees ; not 
being within the exception expressed ; as there was no such exception out of 
the statutes of limitation in this country, until expressly given by statute 
4 Ann. c. 16. s. 19. Beckford v. Wade, 17 Ves. jun. 87- 
% The exception in the law of Jamaica relating to trustees^ means actual, 
not contructive, trusts. Ibid. 

3. The exception as to tenants for life, not applicable, where they would 
convey the fee under a power of sale. Ibid. 


LOAN. 

(!^ 00 entialsi rtqmgm to loan of mowp. 

Tlie repayment must not depend upon a contingency. 

In order to constitute a loan, it is essential that the money, with interest, 
is at all events secured to the lender. 2 Sch. & Lef. 470. 


LUNACY. 

I. ®eneral tult0 mtti otetrbattong. 

1. General observations on insanity. 

2. The term nan compos defined. 

II. iiDf tSr ;uri 0 &tmon in lunatpy original anb belrgateb^ 

1. Nature of the jurisdiction exercised by the great seal. 

2. Distinction between the jurisdiction in chancery and in 

lunacy, 

3. The care of lunatics is not of necessity delegated to the 

chancellor. 

4. An appeal lies from the great seal to the king in council. 

5. Commitment for a contempt of the jurisdiction. 

6. The application to remove from gaol to a proper asylum, an 

indictee acquitted on the ground of lunacy, must be made 
to the king in council. 

III. a comtm00ion of Imtatp. 

1. It is discretional, not of right. 

2. It may issue in any case of mental imbecility ; thus, where 

it arises from habitual intoxication. 

3. Or from old age. 

4. Mere incapacity to manage Ins aifairs, will not alone sup- 

port a commission. 
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5. An inquest, that the party is so far debilitated in his mind, 

as to be incapable of the general management of his af- 
fairs, was quashed. 

6. Verdict of unsound mind, is equivalent to idiotcy or lunacy. 

7. The inquest cannot make a special return. 

8. Nor can a melius inqurrcndtim issue on an insufficient return. 

9. It may be granted on the application of a stranger, in a 

proper case. 

10. Purpose of the inquiry from what period the lunacy com- 

menced. 

11. Purpose of the clause directing the inquiry who is next heir. 

12. The inquest need not state whether the lunatic has or has 

not lucid intervals. 

1 3. The lunatic has a right to be present at its execution. 

14. Of notice to the lunatic of executing the commission. 

15. The residence is the proper place of execution. 

16. " The residence prior to lunacy, not the place to which he 

was since conveyed, was appointed for the place of exe- 
cution. 

17. Commissioners may summon witnesses. 

18. Traverse of the inquisition is of right. 

19. Whether a mere stranger can traverse the inquisition. 

20. Tlie chancellor lias a discretion to permit any one grievetl 

to traverse the inquisition. 

21. One interested under the lunatic’s contract, permitted to 

traverse the inquisition. 

22. Leave to traverse the inquisition, refused to the husband 

under suspicion of the marriage being invalid. 

23. Of the costs of an application for leave to travei se, which 

fails. 

24. The inquest as to the party entitled as next heir, is not 

conclusive. 

25. Upon a traverse of the inquisition, the jury, iutcr alia^ 

retiwming, not now a lunatic, the commission was super- 
seded. 

2G. Inquest in England under an English commission, not suf- 
ficient to found a grant of lands in Ireland. 

27. Reference for maintenance, tliough no commission had issued. 

28. Order tliat a trustee of unsound mind shall transfer stock, 

though no commission had issued. 

29. A person found lunatic by a competent jurisdiction abroad, 

may be considered a lunatic here. 

30. Order, without a reference, for maintenance, in a case 

where no commission had issued. 

31. Of tJie degree of restoration of the mental faculties, sufficient 

to warrant a supersedeas, 

i V. M tSt tommittcc of a lunatic. 

. 1 . His office is ministerial only. 

2. The person may be committed to one, the estate to another’s 
' care. 


3. Wh* 
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3. Who are eligible, as — the next of kin. 

4. Who are eligible, as — relations are preferred to strangers. 

5. Who are not eligible, as — a master in chancery. 

6. Who arc not eligible, as — one who has agreed to give part 

of the profits to anoilier. 

7. Vorm of appointinoat — with or without a reference. 

8. ^riii' course on the committee becoming lunatic. 

9. A coimnittee will be removed upon his bankruptcy. 

10. I'he course, on a vacancy in the oificc. 

1 1 . The course, where no one can be procured to act. 

12. The lunatic’s death does not determine the control over his 

committee. 

13. The person of the lunatic may be delivered to the committee 

1)}’^ order, without habeas corpus, 

14. Miscellaneous matters. 

15. Sec aVi/z-iX, 5. 

V. tSc atiimmsttattoit of tlje luitatic’si ejstatf. 

1. In lunacy, the crown is merely a trustee. 

2. The estate can be granted only during pleasure. 

3. 'riie rule is to attend to the owner’s interest, without any 

regard to the succession. 

4. Management of timber. 

5. Of the authoj’ity of the court to fell decayed timber. 

6. Investment of property in securities. 

7. Land-tax redeemed out of the produce of decayed timber. 

8. Timber cut on estate pmin paterna^ aj)plied to discharge 

encumbrance on estate e.r parte ivaUrna„ 

9. Creditors cannot require an order, the effect of which would 

reduce the lunatic to want. 

10. Order on petition, that part of the lunatic’s real estate be sold 

for payment of debts to prevent a bill by the creditors, 
refused. 

11. Of ordering, upon petition, payment of debts out of funds, 

not within the creditor’s reach. 

12. An absolute title to the lunatic’s leasehold estate, cannot be 

made by an order in lunacy. 

1 3. A tenant will be restrained from w^aste, by petition, without 

bill. 

14. Order, after luuatic’s death, for payment of a debt. 

15. Of conveyance by lunatic trustee, under 4 Geo. 2. c. 10, 

16. The 36 Geo, 3. c. 90. s. 3. does not extend to stock standing 

in the name of another, to which the iunatic is entitled 
as adininistraUzr. 

17. A tranfer of stock under 36 Geo. 3. c. 90. will not be ordered, 

where the lunatic is abroad, under a judicial proceeding, 
in nature of a commission of lunacy. 

18. Alteration of property is as far iis possible to V)e avoided. 

19. Of the conversion of property, in relation to the equities of 

the different representatives. 

20. Whether the produce of decayed timber felled, shall be con- 

sidered real or personal estate. 

Z z 3 
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21. The produce of timber felled, is personal estate. 

22. Purchase, by the committee, of real estate, with the savings, 

to be considered personal estate still. 

23. \^en a charge falling in, shjJl sink for the heir. 

24. Mode of a committee’s passing liis accounts. 

25. Expenditure by tlie committee, without a previous order, not 

to be allowed. 

26. Allowance for necessary repairs, made without order, re- 

fused. 

27. Agreement by tlie committee, for working coal, established 

under the circumstances. 

28. Allowance to husband, accounting for wife’s separate estate, 

for extra expence incurred by her lunacy. 

29. Quantum of allowance for maintenance. 

30. Of allowance to a lunatic’s relations. 

31. The committee, on the lunatic’s death, will be ordered to 

give up possession to the heir. 

32. Bill lies by the attorney-general against the committee for 

an account of, and to secure, the property. 

VI. Construction of tfit statute 17 ©Oto. 2. c. 9. 

The term ** waste” defined. 

VII. £)f tge interpasitton of a court of equitp to inbaliOatt 

transactions oOeritaciieO bp an inquisition in 
lunacp. 

1. Where a contract is fair and without notice. 

2. Preliminary issue. 

VIII. £)f tfie risbt of an inteitsteb person to access to a 

lunatic to ascertain bis state. 

Refused in a case where the interest was in default of appoint- 
ment by lunatic. 

IX. j0f appointing a guarOian ab (itenif 

1. The committee was appointed guardian to defend a suit. 

2. Where lunatic is defendant in committee’s suit, a guardian 

will be appointed. 

3. Defendant becoming insane after decree, a guardian was 

appointed to produce books, &c. 

X. j0f a state of lunacp toitb lucib interbals^ 

Acts by a lunatic, done during a lucid interval, are valid. 

XI. £)f presumptions in a case of lunacp^ 

1. Lunacy being established, the proof of recovery is thrown 

upon the party, 

2. In relation to lucid intervals. 


I. 0eneral tufra anti oliaettiattona* 

1. General observations on insanity. 

General observations on. Attorney-general v. Parnther; 3 B. C. C. 441 . 

2. The 



Appendix.] Of a cmmission of lunacy. 711 

2. The term non compos mentis^" defined. 

Explanation of non compos mentis^' 12 Ves. 450. 

11. £)f tftr imt^iicnon in hmarji, oiignial »inh Weptitrir. 

1. Nature of the jurisdiction exercised by the great seal. 

1. The great seal liatli the care of lunatics uiuler a special appointment, 
and acts as a commissioner. Wigg v. Tyler, Dick. 552. 

2. Under the statute, the crown commits the care of lunatics to some 
great officer, not of necessity the chancellor. The warrant confers no juris- 
diction, but only a power of administration. The appeal is to the king in 
council. 2 Ves. 71. 

3. The care of the person and property of a lunatic, is a trust reposed in 
the king, who discharges it by bailiff: wdiich bailiff is appointed by the 
person holding the great seal, by virtue of a warrant from the crQwn. But 
the superintendance of the conduct of the committee, originates in the 
authority of the court itself ; as being the court from which the commission 
issues, into which the inquisition is returned, and which makes the grant 
founded thereon. In rc Fitzgerald, 2 Sch. & Lcf. 432. 

4. In this case, A. was found next heir by the inquisition. B. (who would 
have been next lieir, it* A. had been out of the way,) had got into possession 
of the estates as committee of the deceased lunatic, and refused to deliver 
it to A. whom lie allegiul to be illegitimate. B. w as restrained from interfering 
with the rents under (’oloin of the authority vested in him as committee ; 
and each party left at liberty to assert their claims as they should be ad- 
vised. Ibid. 

.5. And the title deeds being brought in by B. pursuant to order, the court 
refused to make an order for hberty to inspect them, on behalf of A. claim- 
ing as heir, until a bill should be filed, and the deeds transteiTed to the credit 
of that cause. Ibid. 

2. Distinction between tlie jurisdiction in chancery and in lunacy. 

Distinction between the jurisdiction of the court of chancery, and that in 
lunacy, under a special warrant from the crown, usunlly intrusted to the 
keeper of the great seal. Sherwood v. Sanderson, 19 Ves. 280. 

3. The care of Junatics is not of necessity delegated to the chancellor. 

Vide suproy div. 1. 

4. An appeal lies from the great seal to the king in council. 

Vide 2 Ves. 71. 

5. Commitment for a contempt of the jurisdiction. 

Commitment in the jurisdiction of lunacy for a contempt, by the publi- 
cation of a pamphlet. Ignorance of the contents w ill not excuse the printer. 
Ex parte Jones, 13 Ves. 237. 

6. The application to remove from gaol to a proper asylum, an indictee 

acquitted on the ground of lunacy, must be made to the king in 

council. 

Where a lunatic had been tried for murder, and acquitted on account of 
his lunacy, but ordered by the judge to be detained; the lord chancellor 
declined ordering him to be removed out of gaol, to a proper receptacle for 
lunatics, the proper application being to the king in council. Ex parte Hill, 
Cooper, 54. 

III. a tommtjsjstan of lunarp. 

* 1 . It is discretional, not of right. 

Commission of lunacy the subject of discretion ; regulated solely for the 

Z z 4 beiiefit 
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benefit of the lunatic, with reference to the care of his person and property : 
not of course, therefore, upon the mere fact of lunacy. Ex parte Tomlin* 
son, I Ves. & Beam. 57. 

2. It may issue in any case of mental imbecility; thus, where it arises 
from habitual intoxication. 

The Cv^iiimission of lunacy is rot confined to strict insanity ; but is applied 
to cases of imbecility of rnind, to the extent of incapacity, from any cause; 
as disease, age, or habitual intoxication. Ridgeway v. Darwin, 8 Ves. G5. 

3. Or from old age. 

The commission of lunacy applicable to incapacity from causes distinct 
from lunacy ; as old age : but the return, if not in the words of the commis- 
sion, must have equivalent words; and in such a case the proper return is, 
that the p^ty is of unsound mind ; so that he is not sufficient for the govern- 
ment of himself, &c. Ex parte Cranraor, 12 Ves. 445. 

4. Mere incapacity to manage his affairs, will not alone support a 

commission. 

Verdict of unsound mind equivalent to idiotcy or lunacy ; but mere inca- 
pacity to manage his affairs, will not alone support the coinmission. Sher- 
wood V. Sanderson, 19 Ves. 285. 

5. An inquest, that the party is so far debilitated in his mind, as to be 
incapable of the general management of his affairs, w as quashed. 

Return to a commission of lunacy, that the party is so far debilitated in 
his mind as to be incapable of the general management of his affairs, 
quashed : and a new commission issued : a “ melius inquirendum'* not issuing 
in lunacy. Ex parte Cranmer, 12 Ves. 445. 

6. Verdict of unsound mind, is equivalent to idiotcy or lunacy. 
Vide 19 Ves. 285. 

7. The inquest cannot make a special rctuni. 

No special verdict upon a commission of lunacy. 12 Ves. 450. 

8. Nor can a inclius inquirendum issue on an insufficient return. 
Vide 12 Ves. 445. 

9. It may be granted on tlie application of a stranger, in a proper case. 
Commission of lunacy, in a proj)cr case, granted upon the application of a 

stranger; and without regard to his motive; tlie lunatic being a natural 
child; and his mother opposing it. Ex parte Ogle, 15 Ves. 112. 

10. Purpose of the inquiry from wliat period tlie lunacy commenced. 
Reason of the enquiry from wliat period the lunacy commenced. When 

the lunacy is of some duration, and the lunatic has performed acts, the 
principle on which the crown extends its protection requires an examination 
into the circumstances of competence and incompetence^ Ex parte Smith, 
Swanst. 6. 

11. Purpose of the cause directing the inquiry who is next heir. 

The commission directing the jury to enquire who is the next heir of the 
lunatic, is to enable the crown to know to whom the property ought to be 
delivered on the death of the lunatic^. The person so found is primd facie y 
entitled as heir ; but the inquisition is not conclusive to that fact. 2 Sch. & 
Lef. 440. 

12. The inquest need not state whether the lunatic has or has not 

lucid intervals. 

Upon jthft feturn of the traverse to the inquisition of lunacy, finding, that 

15 the 
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the party was a lunatic at the time of her marriage and at the time of taking 
the inquisition, but at that time (the verdict) was not a lunatic, the commis- 
sion was superseded ; but the lord chancellor doubted the propriety of such 
a double issue. Ex parte Feme, 5 Ves. 832. 

13. The lunatic has a right to be present at its execution. 

^ Privilege of the party, who is the subject of a commission of lunacy, to be 
present at the execution. Ex parte Cranmer, 12 Ves. l45. 

14. Of notice to tlie lunatic of executing the commission. 

The lord chancellor inclined to quash the inquisition: the commission 
not having been executed near the place of abode ; and an order that the 
lunatic should have due notice, having been disobeyed. Ex parte Hall, 
7 Ves. 261. 

15. The residence is theproi>er place of execution. 

The residence is the proper place at which to execute a commission of 
lunacy. Ex parte Baker, Cooper, 205. 

16. The residence prior to lunacy, not the place to which he was since 
conveyed, was appointed for the place of execution. 
Commission of lunacy directed to be executed in the neighbourhood in 
which the lunatic resided prior to his lunacy, not in that to which he had 
been since conveyed ; although evidence was given of his inability to bear 
removal. Ex parte Smith, Swanst. 4. 

17. C^ommissioners may summon witnesses. 

Commissioners of lunatics have a power of siumnoning witnesses as in- 
cident to their office. 6 Ves. 784. 

18. Traverse of the inquisition is of right. 

1. A traverse to the return to an in(|uisitiou finding a j^erson lunatic is a 
right by law ; though the lord chancellor is not dissatisfied with tlje return 
upon the evidence. The order was tliereforo suspended for the purpose of 
taking the traverse. Ex parte Wragg, ex parte Feme, 5 Ves. 450. 

2. Traverse to an inquisition, finding a person lunatic, is dc jure^ not 
matter of favour. 5 Ves. 833. 

3. Bight to traverse an inquisition of Jiinac}^ under the statute 2 Edw. 6. 
c. 8. s. 6. 6 Ves. 580. 

19. Whether u mere stranger can traverse the inquisition. 
Whether a mere stranger having no interest would be permitted to tra- 
verse an inquisition of lunacy, qtucre. Ex parte Ward, 6 Ves. 579. 

20. The chancellor has a discretion to permit any one grieved to 

traverse the inquisition. 

It is in the discretion of the lord chancellor to grant leave to any person 
grieved, &c. to traverse an inquisition of lunacy. Refused to the husband 
of the lunatic, under circumstances which made the validity of the marriage 
doubtful. In re Fust, 1 Cox, 418. 

21. One interested under the lunatic’s contract, permitted to traverse 

the inquisition. 

A person, having an interest under a contract with the lunatic, permitted 
to traverse. Ex parte Hall, 7 Ves. 261. 

22. Leave to traverse the inquisition, refused to the husband under 

suspicion of marriage being invalid. 

Vide 1 Cox, 418. 


23. Of 
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23. Of the costs of an application for leave to traverse, which fails. 

Any fair and reasonably provident application as to the execution of a 
commission of lunacy is not discouraged : but in this instance the petition 
being wholly groundless was dismissed with costs. Ex parte Ward, 6 Ves. 
579. 

24. The inquest as to the party entitled as next heir, is not conclusive. 
Vide 2 S. & L. 440. 

25. Upon a traverse of the inquisition, the jury, inter alia^ returning, 

not now a lunatic, the commission was superseded. 

Vide 5 Ves. 832. 

26. Inquest in England under an English commission,, not sufficient 

to found a grant of lands in Ireland. 

An inquisition taken in England under a commission of lunacy issued 
there, is not sufficient to found a grant of lands in Ireland. There must 
be an inquisition and finding under the authority of the great seal of Irelando 
In re Duchess of Chandos, 1 Sch. & Lef. fiOl. 

27. Reference for maintenance, though no commission liad issued.. 
Reference to a master, to see what was proper to be allowed for the 
maintenance of a person of insane mind, no commission of lunacy having 
issued; ordered after consideration. Machin v. Salkeld, Dick, 634. 

28. Order that a trustee of unsound mind shall transfer stock, tliougli 

no commission had issued. 

Stock ordered to be transferred under the statute 36 Geo. 3. c. 90. the 
trustee being of unsound mind, though no commission bad issued ; and hav* 
ing actually refused to transfer ; the refusal proceeding from mere weakness 
of mind. Simms v. Naylor, 4 Ves. 360. 

29. A person found lunatic by a competent jurisdiction abroad, may 

be considered a lunatic here. 

A person found a lunatic by a competent jurisdiction abroad, may be 
considered a lunatic here. 2 Ves, 588. 

30. Order, without a reference, for maintenance, in a case where no 

commission had issued. 

Upon petition, praying a reference to the master as to the state of the 
plaintiff and her fortune, and directions for her maintenance, the property 
being too small to bear a commission of lunacy, an order was made upon 
affidavit, without a reference, for payment of the dividends for the two 
ensuing quarters. Eyre v. Wake, 4 Ves. 795. 

31. Of the degree of restoration of the mental faculties, sufficient to 

warrant a supersedeas. 

Issue directed upon a lunacy, established by tw^o verdicts. To supersede 
a commission, it is not necessary that the mind should be restored to its 
original state : competence to common purposes, as to make a will of per- 
sonal estate, is sufficient. But the absence of the disorder, especially if of 
a dangerous tendency, must be satisfactorily proved by the evidence of 
persons having competent knowledge of the whole subject, not only as to 
the present state of the party, but with reference to all the former evidence. 

Ex parte Holy land, 11 Ves. 10. 


IV. 
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IV. £)f tfie committee of a lunatic. 

1. His office is ministerial onl}^ 

The committee of a lunatic is as a receiver or bailiff; merely official. 

2 Sell. & Lef^ 4^39. 

2. The person may be committed to one, the estate to another’s care. 

Bankruptcy of the committee of the person of a lunatic is a sufficient cause 
for removing him on account of the fund for maintenance : but the custody 
of the person will not be changed, if the master finds it proper, with regard 
to the comfort of the lunatic, that it should continue. Ex parte Mildmay, 

3 Ves. 2. 

3. Who are eligible, as — the next of kin. 

The old rule, that the next of kin of a lunatic, if entitled to his estate 
upon his death, was not to be committee of the person, is not now adhered 
to. Ex parte Cockayne, 7 Ves. 591. 

4. Who are eligible, as — relations are preferred to strangers. 

In the appointment of committee of a lunatic, relations, unless some spe- 
cific objection, preferred to strangers. The wife appointed committee of 
the person, not alone, but jointly with a relation. Ex parte Le Heup, 18 Ves. 
jun. 221. 

5. Who are eligible, as — a master in cliancery. 

The court will not appoint a master in chancery to an office, in respect of 
which he will be liable to account ; as, committee of a lunatic’s estate. The 
court refused to appoint a person committee of a lunatic, upon the circum- 
stances; particularly, that he had agreed to give part of the profits to 
another. Ex parte Fletcher, 6 \’es. 427. 

6. Who arc eligible, as — one who has agreed to give part of the 
profits to another. 

Ibid. 

7. Form of appointment — with or without a reference. 

Appointment of committee of a lunatic without a reference ; and the 
balances to be paid in on affidavit, without annual account before the master, 
the property being very small. Ex parte Pickard, 3 Ves. &: Beam. 127. 

8. The course on the committee becoming lunatic. 

One of the defendants being a lunatic, and the committee of his estate 
being also a lunatic, application should be made to the great seal, to appoint 
a new committee of the estate. Lloyd v, — — , Dick. 460. 

9. A committee will be removed upon his bankruptcy. 

Vide 3 Ves. 2. 

10. The course, on a vacancy in the office. 

Where a party has been found a lunatic under a commission of inquir}^, 
this court will not interfere. Murray v. Frank, Dick. 555. 

11. The course, where no one can be procured to act. 

Where no one could be procured to act as committee of a lunatic, a 
receiver was appointed, with a salary : but to be considered, and give se- 
curity, as committee. Ex parte Warren, 10 Ves. 622. 

12. The lunatic’s death does not determine the control over his com- 
mittee. 

The control of the court on the committee of a lunatic, is not determined 
by the death of the lunatic. 2 Sch.&Lef. 441. 

13. The 
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13. The person of the lunatic may he delivered to the committee by 
order, without habeas corpus. 

Order, that a person, against whom a commission of lunacy was estab- 
lished, should be delivered up to the committee. Habeas corpus not 
necessary. Ex parte CrAwvciQY^ 12Ves. 445. 

14s Ml>:ceilancous matter. 

Upon bill by son, committee of father, a lunatic, to set aside a voluntary 
settlement by him; motion for defendant to let tlie house, sell the furniture, 
&c. and bring the whole into court, refused ; plaintiif not consenting. Col- 
man V. Croker, 1 Ves. IGO. 

V. £>^ tfic abmtiusitianou of tfjt Itmani’s estate* 

1. In lunacy, the crown is merely a trustee. 

1. For lunatics the crown is merely a trustee ; but in the case of an idiot, 
the crown is absolutely entitled to the profits, subject to the maintenance of 
the idiot. 2 Sch. Sc Lef. 153. In re Fitzgerald, 436’. 

2. WJiethcr the warrant wliich gives to the chancellor tlie right of pro- 
viding for the care of the persons and estates of idiots and lunatics, autho- 
rises him to pass letters patent granting to any person, for his own benefit, 
the surplus profits of the idiot’s estate, qiuerc, Lysaght v. Royse, 2 Sell. 
Lef. 153. 

2. The estate can be granted only during jileasint?. 

No grant of a lunatic’s estate can be made otherwise than during plea- 
sure. 2 Sch. k Lef, 438. 

3. The rule is to attend to the owner’s interest, vvitlioiil any regard to 

the succession. 

Ill managing the estate of a lunatic, the general princijile is, to attend 
solely to the interest of the owner, without any regard to the succession. 
2 Ves. 72. 

4. Management of timber. 

Where timber makes part of tlie general rental of an estate, in case of 
lunacy it would be a breach of duty not to manage it in the usual maimer. 

2 Ves. 71. 

5. Of tlie authority of the court to fell decayed timber. 

Lord chancellor thought that, notwithstanding ilic words of the statute, 
the court has authority to order timber decaying on the estate of a lunatic, 
to be cut : but did not absolutely decide that point ; or whether the pro- 
duce should be considered as real or personal estate. Ex parte Bromfield, 

3 B. C. C. 510. 

G. Investment of property in securities. 

1. The court will never permit any part of the lunatic’s estate to be laid 
out on private security. Ex parte Calthorpe, 1 Cox, 182. 

2. Residue of a lunatic’s property beyond his debts invested in a govern- 
ment annuity for his maintenance upon the master’s report that it was for 
his benefit. Ex parte Stonnard, 18 Ves. jun. 285. 

7. Land-tax redeemed out of the produce of decayed timber. 

Land-tax on a lunatic’s estate redeemed by order out of the produce of 
decaying timber, ordered to be cut for payment of debts under the master’s 
report, that it was for his benefit. No equity for a charge in favour of the 
next of kin. Ex parte Phillips, 19 Ves. 118. 


8. Timber 
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8. 7'in}l)er cut on estate ex parte paternd^ applied to discharge incum- 

brance on estate ex parte mateimd. 

Timber on a lunatic’s estate ex parte paternay cut ; and applied in discliarge 
of' a mortgage on his estate ex parte maternd ; no equity between the heirs. 
Ex parte Phillips, 19 Ves. 123. 

9 . Creditors cannot require an order, the effect of whicli would reduce 

the lunatic to want. - 

The lord chancellor will not even for creditors make an order in lunacy, 
the effect of which must be to put the lunatic in a state of absolute want. 
Ex parte Dikes, 8 Ves. 79. 

10. Order on petition, that part of the lunatic’s real estate be sold for 

payment of debts to prevent a bill by the creditors, refused. 

The lord chancellor cannot upon a petition in lunacy order part of the 
lunatic’s real estate to be sold for payment of his debts, to prevent a bill by 
the creditors. Ex parte Smith, 5 Ves. 556. 

11. Of orderings upon petition, payment of debts out of funds, not 

within the creditor’s reach. 

No order upon petition in lunacy for payment of the lunatic’vS debts out 
of funds, not within the reach of his creditors, except for his accommod- 
ation, and it clearly appears, tliat he will have a sufiicient maintenance. 
Ex parte Hastings, 1‘1 Ves. 182. 

12. All absolute title to the lunatic’s leasehold estate, cannot be made 

by an order in lunacy. 

The lord chancellor cannot by an order in lunacy make an absolute title 
to the lunatic’s leascliold estate. Ex parte Dikes, 8 V^es. 79. 

151. A tenant will be restrained from waste, by petition, witliout bill. 

'I'he tenant of a lunatic’s estate w'as restrained, on j)etition, from commit- 
ting waste, there being no bill filed. In re Creagh, 1 Call Sc Beatty, 108. 

14. Order, after lunatic’s death, for payment of a debt. 

Order, after the death of a lunatic, for payment of a debt ; viz. an attor- 
ney’s bill upon a retainer, overreached by the lunacy ; and no report of 
debts : if tlie petition is presented in the life of the lunatic. But the debt 
must be established at law. Ex parte M’Dougal, 12 Ves. 384. 

15. Of conveyance by lunatic trustee, under 4 (too. 2. c. 10. 

1. A trustee found a lunatic by the master’s report, cannot be ordered to 
convey under the statute 4 Geo. 2. c.-lO. unless a commission of lunacy has 
issued. E^x parte Gillain, 2 Ves. 587« 

2. A lunatic trustee within the statute 4 Goo. 2. c. 10. must be without 
interest or duty. Therefore having an interest as a creditor, the trust being 
to sell for payment of debts, he is not within the act. Ex parte Tutiii, 
3 Ves, & Beam. 150. 

16. The 36 Geo. 3. c. 90. s. 3. does not extend to stock standing in 
the name of another, to whicli the lunatic is entitled as admini- 
strator. 

Construction of the act 36 Geo. 3. c. tX). s. 3., directing the transfer in 
certain cases, of stock standing in the name of a lunatic or of his committee 5 
not to extend to stock standing in the name of another, to which the lunatic 
entitled as administrator. Ex parte Adams, 2 Mer. 1 J2. 
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17. A transfer of stock under 36 Geo. 3. c. 90. will not be ordered, 
where the lunatic is abroad, under a judicial proceeding, in nature 
of a commission of lunacy. 

A lunatic abroad, under a judicial proceeding in nature of a commission of 
lunacy, is not within the statute 36 Geo. 3. c. 90. Sylva v. Da Costa, 8 Ves. 
316. 

18. Alteration of property is as far as possible to be avoided. 

In managing the estate of a lunatic, this court may apply personal in pay- 
ment of debts to any extent, and is to take every advantage that tends fairly 
towards ordinary improvement, considering only the immediate interest of 
the proprietor ; but consistently with that, alteration of property is as far as 
possible to be avoided ; and great care must be taken, that nothing extraor- 
dinary is attempted ; as purchasing estates, disposing of interests, engaging 
in adventures, &c, 2 Ves. 73. 

19. Of the conversion of property, in relation to the equities of the 

different representatives. 

1. No equity between heir at law of a lunatic and his personal represent- 
atives. Oxendon v. Oxendon, 4 B. C. C. 397. 

2. There is no equity between the real and the personal representatives 
after the death of a lunatic, to have property, which was altered by the 
court, restored; therefore the produce of timber on the estate of a lunatic, 
cut and sold by order on report that it would be for his benefit, is personal 
assets. Oxenden v. Lord Compton, 2 Ves. 69. 

20. Whether the produce of decayed timber felled, shall be considered 

real or personal estate. 

Vide3 B.C.C. 510. 

21. The produce of timber felled, is personal estate. 

Timber being felled on a lunatic’s estate by a committee, by order of the 
court, the produce is personal estate of the lunatic. Oxendon v. Compton, 

4 B. C.C. 231. 

22. Purchase, by the committee, of real estate, witli the savings, to be 
considered personal estate still. 

The committee of a lunatic’s estate hath not power by purchasing real 
estate with the savings, to alter the nature of the property, and lands 
so purchased will be considered as personal estate. Audiey v. Audley, 
Dick. 16. 

23. When a charge falling in, shall sink for the heir. 

Charge upon a lunatic’s estate falling into him as representative of his 
sister, shall sink for his heir at law. Compton v. Oxenden, 4 B. C. C. 397* 

24. Mode of a committee’s passing liis accounts. 

Committee of lunatic’s estate not permitted to pass his accounts without 
inquiry, what money in his hands from time to time. Master to state par- 
ticular circumstances. Ex parte Cotton, 1 Ves. 156. 

25. Expenditure by the committee, without a previous order, not to 

be allowed. 

Expenditure by the committee of a lunatic’s estate, without a previous ap- 
plication, not to be allowed. Ex parte Marton, ex Hilbert, 11 Ves. 397. 

26. Allowance for necessary repairs, made without order, refused. 
Repairs, made without a previous order, though reported necessary, not al- 
lowed to the committee of a lunatic’s estate. Anon. 10 Ves. 104. 

^ 27. Agree- 
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27. Agreement by the committee, for working coal, established under 

the circumstances. 

Agreement by the committee of a lunatic, that coal, under the lunatic’s 
estate, should be worked by the owner of the adjoining land, established 
under the circumstances. Ex parte Tabbert, 6 Ves. 428. 

28. Allowance to husband, accounting for wile’s separate estate, for 

extra expence incurred by her lunacy. 

In an account against the husband’s estate of dividends of the wife’s sepa- 
rate assets received by him, consideration to be had of his extra expence of 
maintaining her, in consequence of her being a lunatic. Attorney-general 
V, Parnhter. 4 B. C. C. 409. 

29. Qjiantum of allowance for maintenance. 

A liberal application of the property of a lunatic is to be made, to secure 
every comfort his situation will admit. Ex parte Baker, 6 Ves. 8. 

30. Of allowance to a lunatic’s relations. 

Practice of making an allowance to the immediate relations of a lunatic, 
other than those whom the lunatic would be bound to provide for by law, 
extended to the case of brothers and sisters and their children, and founded 
not on any supposed interest in the property, which cannot exist during the 
lunatic’s lifetime, but upon the principle, that the court will act with reference 
to the lunatic, and for his benefit, as it is probable the lunatic himself would 
have acted if of sound mind. The amount and proportions of such an allow- 
ance are therefore entirely in the discretion of the court. Ex parte Whit- 
bread, 2 Mer. 99. 

31. The committee, on the lunatic’s death, will be ordered to give up 

possession to the heir. 

On application of the heir, after the death of the lunatic, the court will 
order the committee to give up tlie possession, and not put the heir to his 
ejectment ; supposing his title as heir, admitted, 2 Sch. & Lef. 439. 

32. Bill lies by the attorney-general against the committee for an 

account of, and to secure the property. 

Bill will lie by the attorney -general on behalf of a lunatic against her 
committee for an account of, and to secure, the lunatic’s property. Attor- 
ney -general V. Parnther, Dick. 748. 

VI. ConiJtrutttott of tDr0tatutr i? ©iitu, ‘i- u P. 

Tlie term waste” defined. 

1 . Waste in the statute providing for lunatics, means destruction, not that 
from which tenant for life impeachable Is restrained. 1 Ves. 461. 

2. The statute of lunatics does not introduce any new right in the crown ; 
the words, XDaste and destruction, in it, are to be construed in the ordinary, not 
the technical, sense. 2 Ves. 71. 

Vn. £Dftfie itittrpoeittott of a court ofrquitp to tn&aliDatt 
tran^amona o&cmacgtti bp an tuquidmon in Iiinatp. 

1. Where a contract is fair and without notice. 

A court of equity will not interfere to set aside a contract, overreached 
by an inquisition ini unacy, if fair and without notice ; especi^ly where the 
parties cannot be reinstated. Niell v. Morley, 9 Ves. 478. 

2. Preliminary issue. 

Upon a bill for specific performance of a contract, overreached by a com- 
mission 



720 


maintenance (OF SUITS). [Chancery 

mission of lunacy, the plaintiflP not having traversed the inquisition, an issue 
was directed, whether the defendant was a lunaiic at the execution : if so, 
whether he had lucid intervals ; and whether the contract w'as executed 
during a lucid interval ; the difficulties in executing the contract, which was 
for the sale of an estate vested in the lunatic, viz. that the price was to be fixed 
by persons to be nominated, not appearing strong enough to preclude the 
previous enquiry, with a view to performance : the plaintiff being willing to 
take the title. Hall v. Warren, 9 Ves.6()5. 

VIII. £)f tfK dggt of an inwresitcti person to atttjSjS to a 
lunatit, to ascettam gisi state. 

Refused in a case where the interest was in default of appointment by 

lunatic. 

Access to a lunatic by a person entitled upon the death of the lunatic in 
default of appointment by her, to see, whether she was in a state to exer- 
cise the power, refused. Ex parte Lyttleton, 6 Ves. 7. 

IX. £)f appotiittttg a guavbian aU litem. 

1 . The committee was appointed guardian to defend n suit. 

The committee of the estate of a lunatic appointed his guardian, to answer 
and defend the suit. Westcomb v. Westcomb, Dick. 23:i. 

2. Where lunatic is defendant in committee’s suit, a guardian will be 

appointed. 

Defendant, a lunatic, stating that his committee was a plaintiff, reference 
to the master to appoint defendant a guardian ad litem, Snell v. Hyat, 
Dick. 287. 

Defendant becoming insane after decree, a guardian was appointed 
to produce books, &c. 

The defendant becoming impaired in his mind, after tlic decree, had a 
guardian appointed him, by wlioin he might produce books, &c. Gason v. 
Gamier, Dick. 286. 

X. 0ratc of lunacp luci^ mterbalgt 

Acts by a lunatic, during lucid interval, are valid. 

Acts by a lunatic, done during a lucid interval, valid. 9 Ves. 610. 

XL pre0umpnott0 in a capt of lunaepf 

1. Lunacy being established, the proof of recovery is thrown upon the 

party. 

Insanity having been once establishcd,Jproof of recovery is upon the party: 
otherwise the insanity must be established, by proof applying to the parti- 
cular date. 13 Ves. 88. 

2. In relation to lucid intervals. 

General lunacy being established the proof is thrown upon the party 
alleging a lucid interval ; and must establish, beyond a mere cessation of the 
violent symptoms, a restoration of mind, sufficient to enable the party soundly 
to judge of the act. 9 Ves. 611. 


MAINTENANCE (OF SUITS). 
I. nxaintmmtt* 

In the case of suit instituted. 


11 . 
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II. not tnaintenanct. 

The sale of an equitable interest under a contract of purchase. 

III. CTSen maintenance i& imtiUablt, 

In respect of privity in estate, or connection. 


I. (Mfiat i0 maintenance^ 

In the case of suit instituted. 

Vide 3 Ves. 494. 

II. aailfiat id not maintenance. 

The sale of an equitable interest under a contract of purchase. 
Vide Svranst. 56. 

III. (Mfint maintename i0 mstifiable. 

In respect of privity in estate, or connection. 

Vide 3 Ves. 503. 


MAINTENANCE (SUSTENANCE). 

I. £)f tfie paitnt'0 rigfit to an aHotoance foe maintenance out 

of Ins cfiitb’g foitune. 

1 . General rule upon the subject 

2. Distinction as to maintenance between an infant and a mar- 

ried woman with a separate income. 

3. Where the will, bequeatliing the fortune, directed it to be 

applied to maintenance. 

4. Where the childrens’ fortune, on a second marriage, was 

settled to the use of the mother for life, with a provision 
for maintenance. 

5. In the case of the children of his wife by a former marriage. 

6. Where the father was abroad in very embarrassed circum- 

stances. 

7. Maintenance given under the circumstances. 

II. £)f tgc guaciiiatf0 ngfit to mamtenanct for gisi toarb. 

1 . Payment under circumstances, directed to the testamentary, 

instead of the appointed, guardian. 

2. Vide in tit. Guardian. 

III. £)f tge gu0lianb’ss rtggt to an allowance for mamtmancr 

out of gig toift’g gtparatt tgtam 

1 . Genei al rule upon the subject. 

2. Under the peculiar circumstances of her insanity and other- 

wise. 

IV. £)f mainttuantr in otger tagtg. 

Allowance to a residuary legatee pending the account. 

V. ^agurc of tgc allotoance^ 

1. Where one of two funds is sought to besciuirged, 

VoL. VIII. 3 A 
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2. A large allowance ordered under circumstances. 

8. A larger allowance than that prescribed by the will, ordered 
under circumstances. 

VI. mcrcastiig tjje allottinnrc. 

1. Be\^ond the sum prescribed by the will. 

2. Form of the reference to the master, to ascertain the pro- 

priety of an increase. 

VII. Clje fim6 out of togiti) mainttnantf map be betmb» 

1. General rule as to allowing rnaiiitenance against a direction 

for accumulation. 

2. Where principal and interest of legacy is vested, though 

directed to accumulate till twenty-one. 

8. A fund directed to accumulate till twenty-one, and on dying 
before twenty-one, limited over. 

4. Lt^gacy given over on a dying under twenty-one. 

5. Legacies to grandchildren at twenty-one, with a limitation 

over on a dying under twenty-one. 

6. Legacy to children when and as they attain twenty-one ; with 

survivorship ; and cessation on all dying under twenty-one. 

7. Legacy to grandchildren, when the younger shall attain 

twenty-one. 

8. Legacy payable at a future day, and no direction as to in- 

terest. , 

9. Legacy payable at twenty-one, with a general provision for 

maintenance of children. 

JO. A fund not vested, 

1 1 . Out of capital. 

i 2, Residue to infants, with survivorship on deaths under twenty- 
one, and a limitation over on all dying under twenty-one. 

VIII. £Df flic peciob ftom tobitji tfie alloVuancf siball tommentt. 

Whedier antecedent to the master’s report. 

IX. ij)f tfit moi» of obtaining tSe allomaiic^ 

1. Pendency of suit, not essential to. 

2. Form of the reference to the master. 

X. iDf tbe mobf of opposing tbr aliotoantc. 

By setting up an adverse title. 


I. £)f tge {mrcnt’0 rigBt to an adotoance for matntenanct out 
of fnis tBiIb’0 fortune. 

^ 1 . General rule upon the subject. 

1. If the parent be of ability to maintain his children, he shall not have 
an allowance for that purpose out of the interest of a fortune coming aliunde^ 
although it was ordered by the will to be applied to maintenance. Hughes 
V. Hughes, 1 B. C. C. 887. 

2. No Ifhaintenance shall be allowed where the parent is of ability to 
maintain his children. Pulsford v. Hunter, 3 B. C. C. 416. ; Salter 
8B.C.C.500. 


S. In 
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3. In order to entitle the father of an infant legatee to maintenance^ it 
is not necessary that he should be absolutely insolvent ; but that he should 
not be in sufficient circumstances to maintain his child suitably to his ex-» 
pectation. Buckworth v. Buckworth, 1 Cox, 80. 

4‘. Distinction as to maintenance between an infant and a married woman 
with a separate income : the father of ability, not exonerated from main- 
tenance by the infant’s property : the husband maintaining his wife and 
receiving her separate income, not liable to account for more than one year, 
u[)on a presumed agreement to subject that fund to maintenance. Brodic v. 
Barry, 2 Ves. & Beam. 36. 

tt. Distinction as to maintenance between an infant and a married 
woman with a separate income. 

Vide 2 V. & B. 36. 

3. Where the will, bequeathing the fortune, directed it to be applied 

to maintenance. 

1. Although where fortunes are given to children (living the father) with 
provision for maintenance, that shall not be raised, but accumulate when the 
lather is of ability to maintain them ; yet, when the children’s fortune, on a 
second marriage, were settled to the use of the mother for life, with a pro- 
vision for maintenance out of the interest of the fund, the court ordered an 
allowance. Mundy v. Earl Howe, 4 B. C. C. 223. 

2. Maintenance decreed to grandchildren out of the fortune bequeathed 
to them by their grandfather, though no direction for it in the will. Collis 
V. Blackburn, 9 Ves. 470. 

4. Where the chil ^rens’ fortune, on a second marriage, was settled to 
the use of the mother for life, with a provision lor maintenance# 

Vide 4 B. C. C. 223. 

5. In the case of the children of his wife by a former marriage. 
The mother having married again, her second husband is not bound to 
maintain the children by the former marriage, but shall have an allowance 
out of their fortunes. Billingsley v. Critchet, 1 B. C. C. 268. 

6. Where the father was abroad in very embarrassed circumstances. 
The interest of small legacies ordered to be paid to the mother, for main- 
tenance, upon Jier affidavit, that the father was abroad in very embarrassed 
circumstances. Walker v. Shore, 15 Ves. 122. 

7. Maintenance given under tlie circumstances. 

Maintenance under the circumstances given to a father, who had 6000/. 
a year of his own, and although no report of debts had been made. Jer- 
voise V. Silk, Cooper, 52. 

n. £Df tge guardian’js ligRt to mainttnantc for StJS toartr. 

Payment under circumstances, directed to the testamentary, instead 
of the appointed, guardian. 

A part of the maintenance allowed for the infant, was under particular 
circumstances directed to be paid to the mother and testamentary guardian, 
although another persom was appointed guardian. Heysham v. Hey sham, 
1 Cox, 179. 

III. £)f tB? Busfran&’o rigfit to an allfotoante for mflinteihitite 
. cut of fitpstuite tstatf. 

1. General rule upon tJie subject. 

Under peculiar circumstance, tire insanity of the wife, but no commission 

3 A 2 issued, 
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issued, maintained in Scotland by the husband, an only child, an infant 
entitled to the capital in the event of surviving his mother, upon the hus- 
band’s application for an allowance, inquiries were directed as to the just 
maintenance, and the husband’s ability, with due regard to her comfort, &c. 
Brodie v. Barry, 2 Ves. Sc Beam. 36. 

2. Under the peculiar circumstances of her insanity, and otherwise. 
Ibid. 

IV. £)f luautfcnaiue in otftrv tagjcg. 

Allowance to a residuary legatee pending the accoiuit. 

Where the court can be satisfied, that tlie IVind is clear, an allow'anco for 
maintenance will he allowed, pending the account, to the residuary legatees; 
not, if an accounting party. Warter v. , 1,‘i Vcs. 92. 

V. ‘Treasure of fiic alloUmnte. 

1. Where one of two fiiiuis is sought to he diarged. 

A direction by will, to apply so mucli interest as niiglit be necessary to- 
wards the maintenance and education of the testator's grandchildren upon 
the decease of their respective mothers, the residue to accumulate for them 
all, w^as confined to so much as sliould be actually necessary, regard being 
Jiad to their situation at the death of their mother; their father having by 
his will left them a considentble property, with a provision for maintenance. 
Ilowdings V. GoldfVap, 5 Vcs. 140. 

2. A hirge allowance ordered under circumstances. 

A large allowance for maintenance and education ordered under circum- 
stances ; but with reluctance. Ex parte Petre, 7 Ves. 403. 

3. A larger allowance than that prescribed by the will, ordered under 

circumstances. 

Increase of maintenance, beyond that prescribed by the wull, ordered 
under circumstances ; the infants Ix^ing* entitled to the fund absolutely among 
them : viz. a daughter to a portion at twenty-one ; and the sons to the 
residue with survivorship. Aynsworth v. Pratchett, 13 Ves. 321. 

VI. £)f infiTfl'Jing tr)C a'lotoaiuf. 

1. Beyond tlie sum prescribed by the will. 

Vide 13 Ves, 321. 

2. Form of the reference by the master, to ascertain the propriety ol’ 

an increase. 

Application for an increase of maintenance, regard being had to twm 
children uiqirovidod, denied ; and reference to see whether it w^as proper 
to make any and what increase to the allowance for the maintenance of the 
infants. Burnet v, Burnet, Dick. 602. 

VII. Cljc fiiitii out of toliicS ntnimcnoufc map 6c 6ccrcr6. 

1. General rule as to allowing maintenance against a direction for 

accumulation. 

Maintenance allowed, against a direction for accumulation, only where it 
is for the benefit of the infants ; the chance by surviving being equal ; and 
no other interest to take effect upon any contingency will be defeated. 
Errat v. Barlow, 14 Ves. 202. 

2. Where g^rincipal and interest of legacy is vested, though directed to 

accumulate till twenty-one. 

Maintenance allowed where principal and interest of a legacy to a child 
15 is 
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is vested, although the interest is directed to accumulate until legatee at- 
tains twenty-one. Stretch v. Watkins, 1 Mad. 253. 

3. A fund directed to accumulate till twenty-one, and on dying before 
twenty-one, limited over. 

1. Maintenance allowed an infant out of the produce of the residue of 
personal CvState, bequeathed to him by his father, where the will directed the 
interest to accumulate till he attained twenty-one, and if he died before, the 
whole given over, and the will was silent as to maintenance. Mole v. Mole, 
Dick. 310. 

2. Residuary bequest in favour of infant grandchildren, payable at twenty- 
one or marriage, or to the issue of those dead, with survivorship, and accumula- 
tion till the time of payment, and a limitation over absolutely in case of the 
death of all without issue before that time. The father in consequence of 
bankruptcy being wholly unable to maintain his children, maintenance was 
directed by the court, taking the consent of the persons to wliom the property 
was given over. Fendall v. Nash, 5 Ves. 

3. Devise to an infant grandson at twenty-one, with accumulation in the 
mean time; with similar limitations in case of his death under twenty-one to Jiis 
sisters. Their father being dead, having lelt all his property, which w^as con- 
siderable, to his w ife, who married a person in low circiimstanees, maintenance 
was decreed, w^ithout an inquiry, whether it was for the benefit of the in- 
fants ; the court judging of that. Greenwell v. (ireenwell, 5 Ves. 19^. 

4. Residuary bequest to a very large amount in favour of infint grand- 
children, payable at twenty-one or marriage, with survivorship ; the interest to 
accumulate, and be paid with the capital : and in case ol‘ the death of all 
before the time of payment over to their motlier absolutely. The father’s 
income, though considerable, bearing no proportion to the fortune bequeathed ; 
and there being several children, the court directed maintenance, taking the 
consent of the mother, ("avondish v. Mercer, 5 Ves. 195. n. 

5. Maintenance allowed in the case of children and grandchildren, though 
the interests were contingent, with reference to the case of survivorship ; 
accumulation directed ; and no express authority for any application during 
minority, except for the younger children, surviving the eldest, in the event of 
his death under twx'nty-one, without issue. The court refused to make the order 
on petition ; and directed a hill to be filed. Jl airman v. Green, 10 Ves. 45. 

4. Legacy given over on a dying under twenty-one. 

Maintenance not allowed out of legacies to children, given over in case 
of their deaths under twenty-one, without consent of the legatee , over. 
10 Ves. 48* 

5. Legacies to grandchildren at tweJiiy-one, with a iiniitalion over, on a 

dying untler twcnly-one. 

Maintenance not allowed upon legacies by a grandfather to his grand- 
children, at twenty-one, with interest ; though the father was not of ability 
to maintain them : the legacies with the interest being given over in the 
event of death under twenty-one. Errington v. Cliupman, 12 Ves. 20. 

6. Legacy to children when and as they atUiiii twenty-one; with sur- 

vivorship ; and cessation, on all dying under twenty -one. 

Maintenance ordered, upon the fair inference of intention, Avhere legacy 
was given to children “ when” and “ as” they attain twenty-oiu', with sur- 
vivorship in case of any dying under that age ; and if ail die the legacy to 
cease. Lambert v. Parker, Cooper, 143. 

7. Legacy to grandchildren, when the younger shall attain twenty- one. 

Maintenance out of interest of a legacy to grandchildren, when the 

youngest should attain twenty -one, refused, Lomax v, Lomax, 11 Ves. 48, 

* 3 A 3 . S. Legacy 
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J. Legacy payable at a future day, and no direction as to interest. 

Legacy to a child, payable at a future day. Maintenance allowed ; though 
no direction as to interest. ilVes. 2. 

9. Legacy payable at twenty-one, witli a general provision for mainte- 
nance of children. 

Testator directed maintenance for his sons during minority, and for his 
daughter till twenty-one or marriage ; and gave her a legacy, in case she 
should attain twenty-one, payable at, and to carry interest from, that time. 
Having married at eighteen, she was allowed maintenance for the interval, 
until twenty-one. Chambers v. Gold win, 11 Ves. 1. 

10. A fund not vested. 

The court will not allow maintenance to a grandchild legatee, out of* a 
fund not vested. Buckworth v. Buckworth, 1 Cox, 80. 

1 1 . Out of capital. 

1. The court very rarely has broken in upon the capital for the mere pur- 
pose of maintenance, though frequently for advancement. 6 Ves. 474. 

2. Maintenance for a child can be charged only out of the interest of its 
fortune. Beasley v. Magrath, 2 Sch. St Lef. 35. 

3. Maintenance out of the principal of minor^s fortune, composed chiefly 
of accumulated interest, refused. Ex parte M‘Key, 1 Ball & Beatty, 405. 

12. Residue to infants, with survivorship on deaths imder twenty-one, 
and a limitation over on all dying under twenty-one. 

Residue bequeathed to infants, wdth sums to them in the event of 
death under the age of twenty-one. Maintenance, not being directed by 
the wdll, was not ordered by the court ; there being a limitation over upon 
the death of all under twenty-one, to their sister; having no other interest in 
that fund ; though a distinct legatee by the same will. The case, in which 
the court has given maintenance, has been, where tlie fund, being given to 
the children with survivorship among them, their interest, and tlie chance of 
taking the whole, as survivor, was equal ; aud no other person interested. 
Ex parte Kcbble, 11 Ves. 604. 

VIII. £)f tlie peiioU ftam ivliitft tje allotoance ssliall coni= 

menee. 

Whether antecedent to the master’s report. 

1. When the parent is reported out of ability, the sum allowed shall be 
only from the time of the report, not of the decree. 1 B. C. C. 387. 

2. No allowance can be made to a parent for the maintenance of his child 
for the time past. Hill v. Chapman, 2 B. C. C. 231 . 

3. The court will not give a maintenance for the time previous to the 
master’s report, but on very particular circumstances. Andrews v. Parting- 
ton, 2 B. C. C. 60. ; 2 Cox, 223. 

4. Maintenance allowed for the time past. Reeves v, Brymer, 6 Ves. 425. 

5. Maintenance allowed for the time past as well as the time to come. 
Sherwood v. Smith, 6 Ves. 454. ; Maberly v. Turton, 14 Ves. 499. ; Sisson 
v. Shaw, 9 Ves. 285. 

6. Under particular circumstances, a power to the trustees to apply divi- 
dends for maintenance with the approbation of the parents or the survivor, and 
by the death of the trustees, or their not acting, their discretion not having 
been exercised ; an inquiry was directed whether it would have been reason- 
able and proper in the trustees to apply any and what part of the dividends ; 
having regard to the situation, circumstances, and ability of the father and 
the fortunes of the children. Maberly v. Turton, 14 Ves. 499. 


IX. ADC 
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IX. tftt motie of obtmmng tge alloto^iiiref 

1. Pendency of suit, not essential to. 

The court will grant a maintenance though there is no cause in court* 
Kent ex parte, 3 B. C. C. 88. 

2. Form of the reference to the master. 

A special direction to the master, an settling an allowance to an eldest 
son, to consider the birth of a posthumous child, refused. 1 B. C. C. 179. 

X. S)f tge motie of opposing tfte allomattcr» 

By setting up an adverse title. 

A title set up against an infant cannot be taken notice of on exceptions to 
a master’s report of maintenance, but must be established elsewhere. 
NiohoHs ex parte, 1 B. C. C. 577. 


MANAGER. 

;0f cge obltgahott0 of tge manager of a me0t SIntiist e0tate. 

To give security. 

Manager of estate in West Indies, is not to give security faithfully to 
manage. Ordered to account for produce, and to consign, so far as the 
management requires it ; but must have a discretion as to what to be applied 
there. Morris v. Elmc, 1 Ves. 139. 


MANDAMUS. 

Sliiaijctt a manliamu0 boro nor Itr. 

To admit to a copyhold. 

Mandamus to the lord to admit to a copyhold. does not lie. 3 Ves. 754. 


MANOR. 

L £if tfte balibttp of a tusitottif 

That one in whose name a grant of reversion is obtained, is 
entitled beneficially, unless a trust is declared. 

JT. Eigfite of tf)e lorb. 

In relation to common. 

III. £)bli0atioit0 of tf)c loib. 

In relation to alienation in freehold manors. 


I. £)f tbf balibitp of a cugromf 

That one in whose name a grant of reversion is obtained, is entitled 
beneficially, unless a trust is declared. 

The custom of a manor was, that if a tenant for life of a copyhold obtains 
a grant in reversion in the name of a third person, such person is entitled 

3 A beneficially, 
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beneficially, unless a trust is mentioned on the rolls of the manor. Held, 
that the custom was reasonable, and that the persons who were named in the 
reversionary grants of the copyholds, were not trustees, but beneficially en- 
titled. Edwards v. Fidel, 3 Mad. 237- 

II. Ktggt 0 of tBc lorii* 

In relation to common. 

A lord of a manor hath no right to a common ; he hath a right to the soil, 
to dig, to plant upon, and to do every thing authorised by the statute of Mer- 
ton. Bolton V. Lowther, Dick. G77. 

HI. £)bligation 0 of tge loi'b. 

Ill relation to alienation in freehold manors. 

In freehold manors, the lord is considered as much bound as if he were a 
party to the deed of alienation, because the power which the tenant has is 
equivalent to liis consent. Burgess v. Wheate, 1 Eden, 232. 


MARKET. 

e00eiittal0 mce00at!i to tjTjc tteictstt of tgc ctrlusibt pribilcgc 0 . 

That the market is competent to Uie accoinmoclation of the public. 
Essential to the complaint oi’ an old market against a new one set up near 
it, that the old is competent to the accommodation of the public ; so here 
the old proprietors must be able to keep it up properly; the accommodation 
of the public being the principal thing. 1 Ves. 1 14. 


MARLBOROUGH, DUKE OF. 

£)f the ^•arlUorougS estate. 

The pension granted by statute 5 Anne, c. 4-. is not alienable. 

The estates which by stat. 5 Aime, c- 3. for perpetuating tlie memory of 
the great actions performed by the duke of Marlborough, are limited to the 
tlien duke for life, remainder to S. his duchess for life, remainder to the 
heirs male of the body of the duke, remainder to all and every his daugh- 
ters, in such manner as the titles are therein-before limited, in order that 
they may always “ go along and be enjoyed with the titles and dignities,” 
with a proviso restraining alienation to the prejudice of the persons in re- 
mainder, are not alienable, and the rents and profits may be effectually 
aliened by the person in possession, as against himself. I'he pension granted 
by .stat. 5 Anne, c. 4. “ for the more honourable support of the dignities^’ of 
the duke of M., and his posterity, payable out of the revenues of the post- 
office, to such person severally and successively to whom the same should 
come by virtue of that act, with a proviso that the acquittance of every such 
person should be a sufficient discharge, is unalienable. A motion for a re- 
ceiver, therefore, by an annuitant, to secure whose annuity the duke had 
executed an indenture for conveying the estates and the pension to a trustee, 
was granted as to the estates, and refused as to the pension. Davis v. Duke 
af Marlborough, Swanst. 74. 


MAlUUACiE. 
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MARRIAGE. 

I. 3(11 cfiatton to tBt cibil latu. 

Ground of the favour to marriage by the civil law, 

II. Influence of collateral circumgtanceg. 

Marriage cannot be affected by contract between the parties. 

III. M tge ceremonial nece^sarp or proper in tfje celeliration of 

marriage. 

1. Residence within the parish. 

2. Banns, 

IV. tge ceremonial necessgarp to tge nullitp of a marriage. 

The sentence of the spiritual court is requisite, though the mar- 
riage is void, 

V. ^f marriages in &cotlanii. 

1. Validity of a marriage in Scotland without banns or licence. 

2. Validity of a marriage in Scotland of a ward of court. 

VI. In relation to contracts connecteb toiti) marriage* 

1. Money obtained by sale of influence in marriage brocage, will 

be decreed to be refunded. 

2. Validity, under the circumstances, of a bond to marry or 

pay money. 

VII. jForce of repreuentation^ inlmcing to manriage. 

They will be made godll even at the instance of persons con- 
cerned in fraudulently defeating such representation, 

VIII. rigSt0 tonliitioncO upon marriiiitg coniseim 

1. Validity of such condition. 

2. The condition in this case was held precedent. 

3. The condition in this case was held subsequent. 

4. Where the condition is subsequent, and no devise over, it 

will not be enforced. 

5. Of construing the condition as limited to a marrying under 

age. 

6. A consent fairly obtained, cannot be retracted. 

7. A consent may be retracted upon good reason. 

8. The condition is gone where the consent is unduly withheld. 

9. To dispense with consent from its having been unduly with- 

held ; the onus of proof is thrown upon the party insisting 
that it was unduly withheld. 

10. The course, where the consenting party refuses, or is inca- 

pable, from absence or otherwise, to consent or object. 

1 1. Whether satisfied by a previous general permission, and sub- 

sequent approbation, 

12. Under the circumstances, a marriage was held to have been 

with consent. 


13. Under 
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13. Under the circumstances, a marriage was held to have been 
without consent. 

1 4*. In this case, the condition was held to have been satisfied by 
having married once with consent. 

] 5. Conditional consent on the ofier of a settlement, satisfied by a 
settlement after marriage. 

16. The condition not applicable where the party mari'ied in 

testator’s lifetime^ with his consent or subsequent appro- 
bation. 

1 7. The condition not applicable where the party married after 

the date of the will, and was a widow at the death. 

IX. 3|tt trelatton to iubittal 

Efiect of a feme sole marrying pending suit.. 


I. In itlation to t&t cititl lato. 

Ground of the fiivour to marriage by the civil law- 
Ground of the favour to marriage by the civil law. 3 Ves. 96. 

II. Influmce of toKattral ttttumotanceo. 

Marriage cannot be affected by contract betwmi the parties. 

Marriage not to be affected by contract between the parties. 1 1 Ves. 
532. 

HI. £)f tgt ttremoiual ntce00aip or piopet in tSr relthration 

of maniagc. 

1 . Residence within the parish. 

1. Clergyman, celebrating marriage by baniiKS without making the inquiry 
directed by the marriage act, liable to ecclesiastical censure, at least ; per- 
haps to other consequences. The marriage, however, good ; though neither 
party was resident in the parish. Nicholson v. Squire, 16 Ves. 259. 

2. Marriage by banns legal, though only one of the parties resided in the 
parish. Robinson v. Grant, 18 Ves. jun. 289. 

2. Banns. 

By the canon law, which is binding on the clergy, it is highly criminal to 
celebrate marriage without a due publication of banns ; which must suppose 
information as to the residence. Penalties by that law and the statute law 
upon the clergyman. 6 Ves. 423. 

IV. £)f tfiK ttccmonial mcc00acp to tJit nuUitp of a mavrtage. 

The sentence of the spiritual court is requisite, though the marriage 

is void. 

Sentence of the ecclesiastical court necessary ; though the marriage void ; 
as in the case of lunacy. Ex parte Turing, 1 Ves. & Beam. 140. 

V. £)f mamagtjj tit fettotlattli. 

1. Validity of a marriage in Scotland without banns or licence. 

A marriage celebrated in Scotland without banns or licence, is good. And 
a bond givejff by a father by way of settlement previous to a re-solemnization 

of 
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of such marriage here, not sustained against creditors, under his commisfiion. 

parte Hall, 1 Rose, 30. 

2. Validity of a marriage in Scotland of a ward of court. 

Marriage of a ward of court in Scotland ; validity doubted. Grierson v, 
Grierson, Dick. 588. 

VI. Jtt relation to contracts connecteO toitg marriage. 

1. Money obtained by sale of influence in marriage brocage, will be 
decreed to be refunded. 

Decree to refund money obtained by sale of influence in marriage brocage. 
18 Ves. jun. 382. 

2. Validity, under the circumstances, of a bond to marry or pay 

money. 

Bond, to marry a woman, or pay a sum of money, established at law. 
Injunction, till the hearing, on grounds of public policy : being an engage- 
ment, founded upon expectations under the will of a third person, (though 
not a relation,) from whom it was kept secret, to marry at his death ; and no 
mutual obligation. Cock v. Richards, 10 Ves. 429. 

VII. iForce of tcpcesientattons! tntiucmg to mamagrf 

They will be made good even at the instance of persons concerned in 
fraudulently defeating such representation. 

Material representation in the circumstances of a person contracting mar- 
riage, made good even at the instance of persons concerned in fraudulently 
defeating such representation, 1 Ves. & Bearn. 355. 

VIII. iDf i-iggto coitiiittoned upon inaiiping toitg ronuettt. 

1. Validity of such condition. 

A condition of marriage with consent of the legatee's mother, is a valid 
condition precedent, and not in terrorem only. Scott v. Tyler, 2 B. C. C. 
431.; Dick. 712. 

2. The condition in this case was held precedent. 

1. The testator, among other provisions, gave to a putative daughter 
10,000/. in several events ; one moiety at twenty-one, in case she should be 
then unmarried ; the other moiety at twenty-five, if then unmarried ; but if 
she married before twenty- one, with consent of her mother, then the whole 
to be paid to her, or settled to her use ; but if she should die before twenty- 
five, the 10,000/. was given to the mother, to whom there was also a gift of 
the residue generally. The daughter married under twenty-one without 
consent. She does not come within the description to which the gift 
attached ; it is therefore void, and the 10,000/. sinks into the residue given 
generally to the mother. Scott v. Tyler, 2 B. C. C. 431. And it seems that 
such restrictions are not merely in terrorem^ but if reasonable, and precedent 
to the vesting of the property, are valid. Ibid. 

2. Condition in restraint of marriage under twenty-one, without consent 
of trustees, established both as to a rent-charge out of real estate and a 
personal legacy. Stackpole v. Beaumont, 3 Ves. 89. 

3. Testator gives 24,000/. upon trust, as to 6000/. to pay the interest to 
S. B. (his niece), during her life, and, after her decease, the principal among 
her children ; if she should die without issue, over. He declares similar 
trusts as to three other sums of 6000/. (residue of the 24,000/.,) for his three 
other nieces and their children. Proviso, that in case any of his said nieces 
should marry without such consent as therein prescribed, each, Ac. so marry- 
ing should lorfeit the interest of her 6000/., and all other sums to whidh she 
may be entitled under his will ; and the respective sums of 6000/., and all 

such 
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such Other sums, Scc» should fall into his residue. And he gives the residue 
in trust for his two nephews and their children ; in case of the death of* 
either without i^sue, his moiety to go over to and be divided among his said 
nieces. Afterwards by codicil he gives to each of his nieces 2000/. in addi- 
tion, subject to the same powers, provisoes, directions, and limitations, 
as are contained in the will respecting the sums of 6000/.** S. B., who was 
of age at the date of the will, married without the consent required. Held 
a forfeiture extending not only to the future interest of her 6000/., but to 
the capital, and also to the 2000/., given by the codicil, and to a fund set 
apart to answer an annuity, to which S. B. would otherwise have been en- 
titled on the draft of the annuitant. Lloyd v. Branton^ 3 Mer. 108. Whe- 
ther the forfeiture would also extend to her share of the residue, in the 
event of the contingency, upon which it is given over to the testator's nieces, 
micBre. Ibid. It is too late to raise a doubt on the lerrality of the con- 
dition on which the right of S. B. to the bequests under the will is made to 
cease. Ibid. 

3. The condition in this case was held subsequent. 

Testator devises the residue to his children ; but if any of the daughters 
shall marry without the consent of the mother or guardians, her share to g?» 
to those unmarried. This is a condition subsequent, and a daughter who 
married without consent is notwithstanding entitled. Jones v. Earl of Suf- 
folk, 1B.C.C.528. 

4. Where the condition is subsequent, and no devise over, it will 

not be enforced. 

A subsequent condition of forfeiture on marriage without conseni; 
where there is no devise over, will not be enforced. Tlie reason of this rule 
is differently assigned, either because the bequest over alfords a manifestation 
of intention that the condition is not merely in lerrorem ; or on account of 
the interest of the legatee over, Lloyd v. Ikanton, 3 Mer. 117. 

5. Of construing the, condition as limited to a marryiiig under age. 

When a legacy is to vest or be paid at a particular age, and there is a 
clause of forfeiture on marriage without consent, the court will construe it 
as having relation to a marriage under the specific'd age. But where no age 
is specified, qucure if the court can limit the condition to a marriage without 
consent under twenty-one. Clearly not, where the party so marrying was 
above twenty-one at the date of the will. Lloyu v. Branton, 3 Mer. 117. 

6. A consent fairly obtained, cannot be retracted. 

1. Marriage held to have been with consent, w here A., wliose consent was 
necessary, agreed to the marriage, provided a proper settlement could be 
made, and referred to B. to prepare one, which was accordingly done ; and 
though there was afterwards some altercation between A. and the proposed 
husband, who signified his intention of relinquishing his addresses, yet the 
consent having been obtained without misrepresentation, could not be 
retracted : .^ccw^had it been obtained by deceit or fraud. Merry v. llyves, 

1 Eden, 1. 

2. Consent to marriage once given shall not be withdrawn by adding 
terms, that do not go to the propriety of giving the consent. 10 Ves. 242. 

7. A consent may be retracted upon good reason. 

Consent to marriage may be withdrawn upon good reason. Clarke v. 
Parker, 19 Ves. 13. 

8. The condition is gone where the consent is unduly w'ithheld. 

On questions whether a child by marriage broke the condition annexed to 
her legacy, affd whether there were cross remainders as to real estate, deter 
mined in the negative on both. Eastland v. Reynolds, Dick. 317. 


9. To 
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ih To dispense witli consent from its having been unduly withheld ; the 
onus of proof is thrown upon the party insisting that it was unduly 
withheld. 

Trustee for consent to marriage not required to show his reason for dis- 
sent. It must be shown that lie has unreasonably refused assent. Clarke 
V. Parker, 19 Ves. 22. 

10. The course wdiere the consenting party refuses, or is incapable, 
from absence or otherwise, to consent or object. 

1. Application to approve of the marriage of an infant, under the statute 
Geo. 2., the testamentary guardian being in parts beyond the seas. 

Blake v. Blake, Dick. 459. 

2. Where a trustee refused to consent or object to a marriage, the court 
referred it to the master to consider of the propriety of the marriage. 
Goldsmid v. Goldsmid, Cooper, 225. 

1 1 . Whether satisfied by a previous general permission, and subse- 

quent approbation. 

Bequest of personal estate to A. provided she marry with the consent of 
B. (a trustee in the will); but if she marry without such consent, then to C. 
A general permission given by B., after A. attained twenty-one, to contract 
marriage as she might think fit, and subsequent approbation of a marriage 
contracted under such general permission without his knowledge, held a 
sufficient compliance with the requisition. Pollock v. Croft, 1 Mer. 181. 

12. Under the circumstances, a marriage was held to have been 

wdth consent. 

Marriage held to have been with consent of a trustee under a will, though 
expressed, not absolutely, but in general terms ; that he would not stand in 
the way of any arrangement by the co-trustees, &c. ; and advising a settle- 
ment ; having previously encouraged the proposal ; and though fraud was 
not imputed, having a prospect of benefit from the forfeiture. D’Aguilar 
V. Drinkwater, 2 Ves. & Beam. 225. Vide 1 Eden, I, 

13. Under the circumstances, a marriage was held to liave been with- 

out consent. 

1. Portion given over as to the greater part upon marriage without con- 
sent of executors. A conditional consent, upon the offer of a settlement, 
retracted on a subsequent refusal to settle, and the marriage taking place 
afterwards ; no relief against the forfeiture. Dashwood v. Lord Bulkeley, 
10 Ves. 230. 

2. Real and personal estate given by will, on marriage, with consent and 
approbation, wuth a limitation over, in case the devisee should marry with- 
out the full consent, &c. of the trustees, &c., or refuse to execute such set- 
tlement as they should think proper. ’ Previous consent and settlement not 
dispensed with, though under favourable circumstances ; the treaty with 
consent of tlic two acting trustees, preparing the settlement avowedly on 
behalf of all without authority, but with slight knowledge, and no dissent of 
the third; who had not acted, except proving the will, and a few other 
instances ; and execution deferred only from collateral circumstances : viz. 
a debt claimed by the two acting trustees. Clarke v. Parker, 19 Ves. 1. 

14. In this case, the condition was held to have been satisfied, by 

having married once with consent. 

Legacy given to a female infant : by the codicil, testatrix gave the father 
a power, in case she married during his lifetime, without his consent, to 
appoint; she marries once with his consent ; the condition is satisfied, and 
the power gone. Ilutclicson v. Hammond, 3 C. C. 128. 


15. Con- 
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15. Conditional consent on the offer of a settlement, satisfied by a set- 

tlement after marriage. 

Consent to marriage on the offer of a settlement after marriage, is suffi- 
cient. 10 Ves. 

16. The condition not applicable where the party married in testator’s 

lifetime, with his consent or subsequent approbation. 

Condition requiring the consent of executors to marriage, not applied to 
a daughter married in the testator's lifetime, with his consent or subsequent 
approbation. Parnell v. Lyon, 1 Ves. & Beam. 479. 

17. The condition not applicable where the party married after the 

date of the will, and was a widow at the death. 

Condition by will, requiring consent of trustees to marriage, not applicable 
to the second marriage of a daughter, who bad married between the date of 
the will and the deatii of the testator, and was a widow at his death. Crom- 
melin v. Crommelin. 3 Ves. 227. 

IX. 3ti relation to jutiirial prottctiingss. 

Effect of a feme sole marrying pending suit. 

If a feme marry pending a suit and the cause proceed, and a decree be 
made, it is not a ground to reverse the decree. Cranhourne v. Dalinahoy, 
Dick. 8,; 2 Freem. 169. 


MARRIAGE SETTLEMENT. 

I. £Df toftat tSinggi a gcttlemem map he mahe. 

1. Term of years. 

2. Personalty. 

II. parties to settlements^ 

1. They are purchasers to effectuate their intention. 

2. Therefore for their issue. 

III. settlements^ 

1. Form and parts of. 

2. Construction — general rule. 

3. Construction — with reference to the parties who are the 

objects of the settlement. 

4. Construction — with reference to the interests granted or 

reserved. 

5. Construction — with reference to property subject to the 

trusts of. 

6. Construction — with reference to the amount of the portions 

to be raised. 

7. Construction — with reference to interest upon contingent 

portions. 

8. Construction — with reference to the time of raising por- 

tions. 

9. Construction — covenant to settle on wife and issue. 

10. Construction — as barring wife of dower. 

11. Construction — as operating to purchase the whole of the 

wife’s property, 

12. Con- 
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12. Construction — covenant to leave property to a married 

child. 

1 3. Construction — operation of a freeman’s settlement upon his 

children’s customary share. 

14. Construction — as satisfied by a distributive share. 

15. Construction — miscellaneous. 

16. Of reforming a settlement. 

1 7. Of avoiding a settlement on the ground of fraud. 

18. Of avoiding a settlement by a default in payii^ the con- 

sideration. 

19. Of an infant’s right to waive a settlement. 

20. Of property liable to the trusts ^)f the settlement. 

Vide supa^ 5. 

I V. £)f agiTcmcnt3 for ^cttlrmentg^ 

Letter previous to marriage. 

V. £>f cairputg marriage articleg into eyecuriom 

1 . In strict settlement. 

2. With reference to the nature of the interest or estate. 

3. With reference to value. 

4. By supplying the loss, destruction, or spoliation of. 

5. How far governed by the nature ol' the relief sought. 

6. By abatement of portions on failure of mother’s estote. 

7. By reforming a settlement contrary to the articles. 

8. ISJotwithstaiiding adultery. 

9. Where the wife dies pending an order for a settlement on 

herself and issue. Vide infra, 

10. Miscellaneous. 

VI. £)f boJuntarp ano fraubuleiit getrlrmentjs* 

1. Of marriage being a sufficient consideration. 

2. To what and to whom the consideration of marriage ex- 

tends. 

3. Moveable effects. — Vide mpra^ 1. 2. 

4. A settlement falsely reciting that the property was the wife’s. 

5. Jewels purchased after marriage, and given to wife. 

6. A settlement reciting, and in pursuance of, a parol agree- 

ment before marriage. 

7. Grant by a stranger w^ho had promised to provide for the 

party. 

VII. £)f ]9ettlrment$j bpprtgonjai Yttgo aftcrYuactiti betotmbanft. 

rupt. 

1 . Limitation of husband’s property till his bankruptcy. 

► 2. Limitation of wife’s property till husband’s bankruptcy. 

3. Limitation of third person’s property till husband’s bank- 

ruptcy. 

4. Children’s right to their mother’s settlement on their father’s 

bankruptcy. Vide irfra. 

5. Vide in tit. Bankrupt. ^ 

VIII. ^Dfjgmlrmeiirsi jm otrogation of ntarifol rigfttjf, 

l&y/eme sole, in her own iavour, without notice. 


IX, fl){ 
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IX. tgt smicmem ttigtcg a toift t0 mtirien to out of get 

jftparfltt totatt. 

1. General rule. 

2. Common practige. 

3. Effect of an order for a proposal. 

4. NotSvithstanding the death of the other party after the 

order. 

5. Of her right to waive it. Vide, infra 8, 9. 

6. When a ward of court. — Vide injra^ tit. Ward of Court. 

7. Whether the right extends to children. 

8. And their righl^ how far dependent upon their mother. 

9. And whether destroyed by their mother’s death before the 

report 

X. £Df contracts! tn control of marriage gettlementSf 

Between children and their parents, having power to distri- 
bute the property amongst them. — Vide in tit. Contract, 
sub Jine, 


I. £)f to&at t&ings a smlemtnt map bt rna&t. 

1. Term of years. 

Settlement of term for years. 12 Ves. 225. 

2. Personalty. 

Personal estate is so fluctuating in its nature, that it is impossible to make 
every specific article the subject of settlement. 5 Ves. 274. 

II. £)f partied to dettlementd. 

1. They are purchasers to effectuate their intention. 

Distinction between wills and marriage articles. All the parties to the 
latter are considered purchasers to effectuate their intention ; none of the 
parties mentioned in the former are so, as the intention of the testator is 
alone to be considered. 1 Ball & Beatty, 25. 

2. Therefore for their issue. 

1. Husband and wife purchasers by the marriage for their children. 
1 1 Ves. 228. 

2. Parties to a marriage settlement are purchasers for their issue. 
Ibid. 235. 

III. £*f dettRiwntd* 

1. Form and parts of. 

1. Joint tenancy, as a provision for the children of a marriage, is an in- 
convenient mode of settlement. 1 Sch. & Lef. 88. 

2. It is a common clause in marriage settlements, to entrust the husband 
with a power of appointing among the children, when the property is small. 
1 Ball & Beatty, 91 . 

2. Construction — general rule. 

1. The court will construe a settlement according to the intent of the 
parties, though the literal expressions be otherwise. Woodcock v. Duke of 
Dorset, 3 B. C. C. 569. 

2. The cotrrt will, from the general frame of a settlement, collect the in- 
-tent contrary to the express worda of a particular clause. Hence, where an 

estate 
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estate in N., part of tlie general estate, was, in default of issue male of that 
marriage, limited to the first and other daughters, and terms were created 
of the whole estate, to raise portions for daughters, payable at certain times, 
and in certain events ; and in case there was no issue male of that marriage, 
such portions ^ere directed to be augmented ; with a proviso, that in case 
any daughter should be entitled to the estate in N. before the portion ap- 
pointed for her should be to be paid, then her portion should cease and 
not he paid. There being an only daughter, and the father having died 
without issue male, after her portion was vested ; held, that she ought to be 
considered as an eldest son, and that she was not entitled to the augmented 
portion, though the estate vested ajter it became payable. Earl of Nor- 
thumberland v. Earl of Egremont, 1 Eden, 435. 

3. Construction — with reference to the parties who are the objects of 

the settlement 

1. Trust, under marriage settlement, for the next of kin of the wife, subject 
to her appointment by will, with two witnesses : appointment in favour of the 
husband by an unattested will being void, the children are entitled ; not the 
husband ; who is not of kin to his wife ; and whose claim to her personal 
property is not in that character under the statute, but jure mariti ; and in 
this case according to the plan of the settlement he was not intended. Watt 
V. Watt, 3 Ves. ^4. 

2. Under a limitation, in a marriage settlement, of the wife’s property, in 
default of her appointment for her next of kin or personal representative, 
the husband not entitled. Barley v. Wright, 18 Ves. jun. 49. 

3. Under a settlement, the son of a second marriage held to take as heir 
male of the body of fiither and mother, although a son by a former marriage 
was living, by virtue of the contract. Seymour v. Boreman, 2 Mer. 347. 

4. Gift of* real and personal estate to trustees, upon trust to apply the 
rents and dividends (or so much as they should think fit) to the maintenance, 
&c. of W. R. R. until twenty-five ; then to permit him to receive the same 
during his life ; and after his death, to apply the same (or so much, &c.) to 
the maintenance, &c. of all and every the children of W. R. R. until twenty- 
five respectively ; then upon trust to assign and transfer to such cliildren so 
attaining twenty-five ; “ and in ctise W. R. R. shall die without leaving issue 
living at the time of his death, or leaving such, and all die before twenty- 
five,” upon trust to pay, &c. unto and among all and every the brothers and 
sisters of W. R, R., share and share alike, upon their attainment of twenty- 
five or marriage respectively ; followed by a gift of residue, upon trust, as 
to one moiety, to permit the testator’s daughter A., and her husband, to re- 
ceive the rents, <S:c. during their lives, in succession, and after the death of 
the survivor to the children (except W. R. R.) in the same manner as with 
respect to the former gift. And as to the other moiety, upon like trusts for 
the testator’s daughter B., her husband and family ; with survivorship between 
the respective grandchildren ; and in case of the death of cither of the 
daughters, without leaving issue living at her decease, then to the children 
of the surviving daughter. 1. Held, that the limitation to the brothers and 
sisters of W. R. R. in default oV issue living to attain twenty-five, was in- 
tended to include all his brothers and sisters living at his death, and was 
consequently void for remoteness. 2. Held, vested interests at twenty-five, in 
every instance, notwithstanding different expressions, there being no ante- 
cedent gift,' of which it could have been the testator’s intention merely to 
postpone the enjoyment, the gift being only the direction to pa}'^ at twenty- 
five. 3. A. having died, leaving issue, the moiety of the residue intended for 
her children, held undisposed of, as being void for remoteness. The other 
moietv held to vest in contingency during the life of B. ; and if she should 
die without issue, to be all given over to the children of A. Leake v. Ro - 
binson, 2 Mer. 363. 

VoL. VIII. 3 B 
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5. Under a limitation in a marriage settlement of the wife’s property, in 
default of her appointment, for her next of kin or personal representative, 
the liusband, taking a prior partial interest, is not entitled. Bailey v. 
Wright, Swanst. 39. 

6. A settlement of personalty “ to next of kin, in equal degrees,” passes 
the property to a surviving Ksistcr, in exclusion of children by a deceased 
brother. Anon, 1 Mad. 36‘. 

7. On a settlement of personalty “ to the next of kin of the said A. P. of 
her own blood and family, as if she had died sole and unmarried,” the next 
of kin take as under the statute of distributions. Cotton v. Scarancke, 
Ibid. 45. 

4. Construction — with reference to the interests granted or reserved. 

1. Settlement afttr marriage, of stock wliich had been the wife’s property, 
in trust for the husband for life, then to the wife for life, and then to the heir 
male of the body of husband and wife, in default of such heir male, to tlie 
heirs female, &c. ; with a clause, that if the husband should settle lands of 
equal value to the like uses, the“stock should be re-assigned to him. A son 
being afterwards born, who died in the lifetime of the father, without issue, 
and under age ; held, that the property vested in the father absolutely. Le 
Rosseau v. Rede, 2 Eden, 1. 

2. On marriage, the liusband executes a deed poll, whereby he purports 
to settle all his real and personal estate on the wife, and the lieirs of lier 
body, by him begotten, obliging her . to give each of her cliildrcn, by liim 
begotten, 10,()()0/. a piece at twenty-one, and to divide tlie residue equally 
amongst them at her death. This gives an estate for life only to the wife, 
witli remainder in fee to the children as tenants in common. These marriage 
articles so far tied up the property of the settlor, that a real estate pur- 
chased by him, in his lifetime, with part of Jiis personal estate, shall be con- 
sidered as personal estate, and be disposed of accordingly. Lowther v. Earl 
of Westmoreland, 1 Cox, 64. 

3. Settlement, upon marriage, of the wife’s property only , upon certain 
trusts, for the husband, wife, and children; in one event, ibr tlie husband 
absolutely ; but making no provision for the event that happened : a result- 
ing trust for the wife. Lungham v. Nenny% 3 Ves, 467. 

4. A deed is construed more strictly tlian a will, according to the legal 
import of the words. Therefore, in a marriage settlement, after life-estates 
to the husband and wife, a remainder to the heir male of her body by him 
to be begotten, and to his heirs, and, for want of such issue*, to the daugh- 
ters, and if there should be no issue of the marriage, to the riglit heirs o(' 
the husband, was held a contingent remainder in fee in such person as should 
be heir male of the wife at her death. Bayley v. Morris, 4 Ves. 7S8. 

5. To such uses as the husband and wile shall jointly a])point, and in de- 
fault of such appointment, to them for life ; and after the decease of the 
survivor, to the use of all or any of the child or children of them, in such 
shares and proportions, and for such estate or estates, term or terms, and 
j)ayable at such time or times, and in such manner and form, as the liusband 
should by deed or will appoint; and in default thereof, to him and his heirs. 
The event, upon which the last limitation depends, is default of appointment, 
not of children. Jenkins v. Quincliant, 5 Ves. 596. 

6. Settlement by a jerne sole^ in contemplation of marriage, of part of 
her fortune in trust to pay the dividends to herself for her separate use for 
life, and after her death for her intended husband ; and after the death of 
the survivor to transfer the capital according to her appointment by will ; 
and in case she sliould die without appointment, and he should be then dead, 
in trust for her next of kin, tlieir executors, «Src. according to the statute of 
distributions. An interest for life only in the wndow, with a power of dis- 
position by will. Anderson v. Dawson, 15 Ves. 532. 


7. Dis- 
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7. Distinction between a limitation to tlie executors and administrators, 
and to the next of kin ; as between a liniitatiou to the right heirs, and to 
Jieirs of a particular description to real estate ; giving the ancestor, having 
a particular estate, the whole property in the former case; not in the latter. 
15 Ves. 536. 

8. By articles previous to the marriage of W. T. with 11. F., the father of 
W. T. “ bound the fee of the farm of, Arc. as a dowry or marriage portion to 
his son W. T. along with R. F., one half of said farm to be the right, titk', 
and interest of the issue, whether son or daughter, if Iiegottcn on the body 
of R. F. by W. T.*’ The issue take as tenants in common. Taggart v. 
Taggart, I Sch. Sc Lef. 8i. 

9. Limitation in a marriage article, to A. for life, subject to annuities for 
the lives of B, and C., and charge for a jointure for D. if she should survive 
A. ; and after the death of said B. and C., A. and D., then to the use of the issue, 
Sm , : the limitation to the issue is not to aw^ait the deathsi of A., B., C., and 
D., but tliey are to take upon the death of A., subject to the charges for B., 
C., and D, Bushell v. Bushcll, I Sch. k Lef. 90. 95. 

10. By articles, relating to leases pur auter vit and for years, and to 
money, it was agreed that said leases for lives and for years should be con- 
veyed to trustees, in trust (after successive life-estates to D. C. and 1. C.) 

after the decease of 1. C., to tlic issue of L and A. C., in such shares and 
proportions as the said 1. should appoint; and for want of such appointment, 
logo to such children equally, share and share alike; and for default of 
such issue, to the heirs, executors, and administrators of said L during said 
leases : the money, or the lands agreed to be purchased therewith, to go to 
the issue of said I. and A. in such sliares and proportions” as there directed; 
and for want of such appointment, to be equally divided “ among sfich 
children, share and share alike ; and if no children of said marriage, or all 
should die before twenty-one,” then a power to dispose of said money. 
Issue was construed children ; and the issue of 1. and A. took the absolute 
interest in the chattel property, and a (ptau fee in the freehold properly. 
Campbell v. Sandys, Ibid. 281. 

11. Construction of an incorrect and ambiguous settlement, as vesting 
portions at the age of twenty-one, against words importing a condition of 
surviving the parents ; an intention which, if clearly expressed, must pre- 
vail ; but is not to be inferred, as not a rational construction of an ambi- 
guous family settlement. Howgravc v. Cartier, 3 Ves. I'v Beam. 79. 

5. Coiistriictioii — with reference to |)roperty subject to tlie trusts of. 

1. Execution of a contract on marriage by bond, with condition to settle 
all the personal estate that the husband should at any time during the co- 
verture he possessed of. Lewis v. Madocks. 8 Ves. 150. 

2. Settlement in consideration of the fortune of the wife, confined to her 
fortune at the time; unless expressed to comprehend future accessions. No 
claim can be maintained by the husband, or in Iiis right, while the terms are 
not fulfilled on his part. Mitford v. Mitford, 9 Ves. 87. 

3. A bond executed on the marriage of the obligor, conditioned to settle 
lands, “ if lie should become seised in possessi( i,” affects freehold only. 
Prebble v. Boghurst, Swanst. 319. 321. 

4. A settlement of “ all and singular the two-third parts of all and every 
the whole of my property, goods, &c. belonging to me in the empire of 
Creat Britain and the East Indies, lately willed and devised unto me by 
Major John Missing;” held to pass only two-tliirds of such property as then 
remained, and did not extend to such parts of tlie property as had been 
spent previous to the settlement. Cotteen v. Missing, I Mad. 176. 

6. Construction — with reference to the amount of the portions to be 

raised. 

Vide 3 Ves. 51. 

3 B 2 7. Con 
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7. Construction — with reference to interest upon contingent portions. 

Vide 14? Ves. 558. 

8. Construction — with reference to the time of raising portions. 

Vide 2 Eden, 26. 

9. Construction —covenant to settle on wife and issue. 

An obligation to make a settlement on the wife and issue, includes an obli- 
gation to make a settlement on the issue after the death of the wife. Prebblc 
V. Bogliurst, Swanst. 319. 

10. Construction — as barring wife of dower. 

A provision by marriage settlement in lieu, bar, and satisfaction of all 
dower, or thirds, which die wife might otherwise be entitled to out of all 
the real and personal estate, held to bar her interest in what wa? not dis- 
posed of by the will of her husband. Drnce v. Denison, 6 Ves. 385. 

11. Construction — as operating to purchase the whole of the wife's 

property. 

1 . Provisions by a marriage settlement not held a purchase of all the pro- 
perty of the wife ; unless that purpose is expressed, or clearly imported. 
Druce v. Denison, 6 Ves. 385. 

2. Settlement by husband in consideration of the portion of fortune, 
which he would have or receive upon his marriage, limited to the portion 
received upon the marriage ; not extending to make him a purchaser of fu- 
ture accessions ; unless that intention is clear. The wife, therefore, entitled 
to an additional provision out of a subsequent interest, arising to her, as 
next of kin ; which equity w^as administered upon her bill against the as- 
signees under the bankruptcy of her husband ; and the administrator cannot 
set off a debt from the husband to the intestate's estate. Carr v, Taylor, 
10 Ves. 574. 

12. Construction — covenant to leave property to a married child. 

Where a father on his daughter’s marriage, covenants to leave her at his 
death an equal share of his personalty with his son, a gift of his property 
in the funds to his son, reserving the annual dividends for his own life, is 
not a breach of the articles. Jones v Martin, 3 Anst. 8S2. 

13. Ccmstruction — operation of a freeman’s settlement upon his chil- 
dren’s customary share. 

Covenants in the marriage settlement of a freeman of the city of London, 
that the husband might dispose of the wife’s share by will, and also that 
her executors would release and convey all her interest, &c. to the Jiusband. 
Held, not to vary the general rule, that the children should be entitled to 
the benefit of a composition with the widow, Knipc v. Thornton, 2 Eden, 
118. 

14. Construction — as satisfied by a distributive share. 

G. having by marriage articles covenanted that if he died in the life of his 
wife, his executors should within three months after his decease pay to her 
3000/., and having by his will given all his property to his executors, in trust, 
after payment of his debts, at the expiration of three years from his decease, 
to divide it ‘‘ in such ways, shares, and proportions as to them shall appear 
Tight,” on his death, during the life of his wife, the executors having died 
or renounced, his property is divisible according to the statute of distribu- 
tion, and the widow’s distributive share exceeding 3000/, is a performance of 
the covenant in the marriage articles. Ex parte Goldsmid, Swanst. 211. 

- 1 5. Construction — miscellaneous. 

1. SettlemiBnt on marriage, of stock belonging to the wife, in trust, after 

the 
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the death of the wife, if the husband survived, for him for life ; if no issue,, 
the whole to revest in the wife, with power of appointment; if none, to her\ 
next of kin : the wife eloped and lived in adultery : on the bill of the hus- 
band to have the dividends paid to him during their joint lives, evidence of 
such intent, or that they should be to the separate use of the wife, refused ; 
but held to belong to the husband for the mutual support of both ; decreed, 
that the costs and also the expences of the husband in a groundless suit, in- 
stituted against him by the wife in the ecclesiastical court, should be paid 
out of the accumulation, and the only surviving trustee appearing not to be 
indifferent, that the future dividends should be paid into court. Ball v. 
Montgomery, 2 Ves. 191. 

2. Estates are settled on a marriage in strict settlement, provided that if 
the wife should, when requested by her husband, refuse to settle her estates 
in a particular manner, the settlement of the other estate should be void. 
The husband and wife join in a different settlement of her estate, proceed- 
ing, however, on the foot of the former covenant, as if it had been per- 
formed : this is no evidence of the settlement. Mathews v. Jones, 2 Anst. 
506. 

1 6. Of reforming a settlement. 

1. If any thing in the recital, by which to correct, it may be done-^ 

1 Ves. 59. 

2. Settlement reformed according to intention declared in recital. 1 Ves 
171. 

3. Articles before marriage to settle were so expressed, that the husband 
would have had an estate tail ; a settlement copying the very words of the 
articles was reformed. 5 Ves. 275. 

4. Settlement reformed in favour of the younger children against the heir 
of the mother, claiming the reversion, by a letter from her on the marriage 
of her daughter, stating the intention. Barstow v, Kilvington, 5 Ves. 593* 

5. Settlement after marriage reformed in favour of the issue against the 
devisee of the husband, claiming under the reversion, by his letter of in- 
structions for drawing the settlement ; but this equity did not prevail against 
creditors. Jenkins v, Quinchant, 5 Ves. 596. n. 

6. Where a marriage settlement of a trader does not provide for a bond, 
given by the husband to the trustees for the wife’s fortune, being proveable 
in the event of his bankruptcy, it will be amended accordingly ; when it is 
the intention of the parties so to do. Ex parte Verner, 1 Ball & Beatty, 
260. 

7. Marriage settlement not altered in favour of the intention ; the recital 
being too general, and nothing dehors the words to do it by. Doran v. Ross, 

1 Ves. 57. 

17. Of avoiding a settlement on the ground of fraud. 

Vide Dick. 504. 

18. Of avoidincr a settlement by a deliialt in payinc: the consideration* 
Vide 2 S. & LrG02. 

19. Of an infant’s right to waive a settlement. 

Vide 2 Eden, 39. 

20. Of property liable to the trusts of the settlement. 

1. Covenant in marriage settlement, that the settler would surrender cer- 
tain copyholds which were intermixed with his freeholds, to be settled upon 
the issue of the marriage, with limitations to collateral branches of the fa- 
mily ; his eldest son, upon his marriage, covenants to suffer a recovery 
of the freehold, (which was done,) and to settle the copyhold, (to which he 
was admitted in fee,) upon a bill brought by a nephew of the first settler, on 
failure of issue of that marriage for a specific performance of the covenant, 

3 B 3 to 
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to surrender in favour of collaterals : held, that though the consideration of 
'marriage extended to collaterals, yet, that the son, by the covenants on hi& 
marriage, and by his admission in lee, had taken the copyholds discharged of 
the specific limitations. Hale v. Lamb, 2 Eden, 292. 

2. By marriage articles 30,000/. was to be raised to pay the debts of the 
lady’s father, she having before joined him in raising 24,000/. (of which the 
])arties to the settlement had no notice;) this sum shall be part of the 30,000/. 
81ielbourne v, Inchiquin, 1 B. C. C. 338. 

3. Money was by settlement to be laid out in land, to be settled to the 
use of husband for life, remainder to raise portions for younger children ; 
the money was afterwards vested by order of the husband in South-sea an- 
nuities ; afterwards by will, he devised generally all his manors, <Src. to cer- 
tain uses : the money in the funds must be laid out in land. Hickman v. 
Bacon, 3 B.C.C. 333. 

4. By a marriage settlement I. G. had a power of appointing portions 
for daughters to the amount of ](.),()00/., under a term of years created for 
raising the same: he appointed 13,0(X)/. part thereof among four of his 
daughters, on their respective marriages, and took assignments from them of 
their interests in the said term. On the marriage of the eldest son, I. G. and 
the eldest son covenant that the settled estate is free from all incumbrances. 
After this I.G. makes his will, and appoints the remaining 3000/. to his only 
unmarried daughter. Notwithstanding the clear intention of I. G. to keep 
the term alive for his benefit, yet his covenant in tlie son’s marriage settle- 
ment will bar his claim of any benefit from it as against the parties interested 
under that settlement. Gower v. Gower, 1 Cox, 53, 54. 

5. On marriage, the husband covenants to pay to trustees the sum of 2000/. 
at least, to be by them laid out in laud in the county of D., and settled to 
the uses of the marriage : the husband never pays the money to the trustees, 
but soon after the marriage purchases land in the county of D., and takes 
the conveyance to himself in fee, and then dies intestate, without any settle- 
ment. These lands will be considered as purchased by the husband in pur- 
suance of bis covenant, and be liable to the trusts of the settlement. Sowden 
V. Sowden, Cox, IfiG. 

(). Articles before marriage for settling real estates of the husband, and also 
all and singular his personal estate of wiiat nature or kind soever : a proper 
execution would be by a covenant, that r(*al estate, tliat should be pur- 
chased \vith the personal, should, with respect to the objects of the settle- 
ment, be considered personal : the settlement therefore made after mar- 
riage, containing no such covenant, and being in other respects a defective 
execution, real estates purchased by the husband, according to the evidence, 
in order to defeat the right of his wife, were decreed to be conveyed by liis 
devisee according to the articles. A gift by him in his life, in consideration 
of service was not disputed ; but under the particular circumstances attending 
the marriage, and in the case of an infant, the court apj)eared to question its 
validity. Randall v. Willis, 5 Ves. 262. 

7. Portions, to be raised by a trust term in a marriage settlement ; the real 
estate held the primary fund; and a covenant by the settler to pay them, aux- 
iliary only. Lcchmere v. Carleton, 15 Ves. 193. 

8. Effect of a contractor! marriage by bond to devise, convey, or assure 
all such goods, personal estate, and effects t!ait the husband sliould at any 
time during the joint lives of him mid his wife be possessed of, to the use of 
them and tlie survivor ; attaching on capital, not on income, unless laid up 
as capital, admitting therefore expenditure and debts, in a fair application of 
income, not liable to a minute account. Q/i that principle, an estate pur- 
chased by the husband with money partly his own, partly borrowed on liis 
personal security, and some part affecting him, was, after his death, held to 
belong, not to 4hc trust, but to the heir, charged for the benefit of the 
ti’ust with the money, that was his own, the debts paid on account of tliat 

purchase, 
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purchase, and expenditure in repairs, improvements, &c. Lewis v. Madocks, 
17 Ves. jun. 48. 

9. Money charged on land, by articles on marriage to be laid out on govern- 
ment security or freehold estate in a particular situation, with consent of the 
wife, to be settled upon trust for her separate use tor life ; and after her death, 
to be conveyed or assigned to her husband, his heirs, or executors ; if she 
survive, for the issue, if more than one, subject to her appointment by deed or 
will, equally, at twenty-one, their heirs, if land; their executors, if money ; if 
issue, subject to her appv^iiitment, and in dclault to his, or her, next of kin, 
their heirs, or executors. . After the husbands death, having disposed of his 
personal estate by will, this property held personal ; to the interest of which 
his wudow was entitled for life, with power of appointment by implication in 
the event of an only child dead under age and intestate, and liberty to ap[)ly. 
Van v. Barnett, 19 Ves. 102. 

10. Voluntary settlement of personal property in trust for such one or 
more of his children as tlie settlor shall appoint. Appointment to one child 
exclusively upoj^ secret imdcrstanding that that child shall re-assign apart 
of the fund t;? in favour of a stranger ; this appointment is a fraud upon 
the settlement, and void not only to the extent of the sum assigned back, 
but in toto. Bill, by purchaser for valuable consideration, without notice 
under this appointment, dismissed as against the person entitled under the 
settlement in default of appointment, such })erson having also the legal 
i'state ill the fund, which was the subject of the appointment. Daubeny v. 
Cockburn, 1 Mer. G2G. 

11. Payment of a valuable consideration of a person not having the legal 
estate, and not being an object of the powder, cannot set up an invalid ap- 
pointment in favour of such purchaser. Daubeny v. Cockburn, 1 Mer. (338. 
SccMs where the power is unlimited as to its objects, and the appointment 
is only impeachable on the ground of its being voluntary. Daubeny v. 
(Jockburn, 1 Mer. (338. 

12. By deed poll on the marriage of I. S. H., lady S. (his mother) cove- 
nants that 9,500/. then due to her on mortgage, shall become his absolute 
property at her decease. The mortgage being paid off, the produce is laid 
out in exchequer bills, which are sold by I. S. 11., under a jiower of attorney 
from lady S., and the produce of those exchequer bills laid out by him, 
under the same authorit}^ in the purchase of stock in the name of lady S. 
Lady 8. subsequently makes an assignment of 14,348/. three jier cents. 
standing in her name, to the plaintiff, a banker at Vienna, without notice of 
the deed poll, as a security for advances. Upon proof that the produce of 
the ex( hequer bills constituted a part of the stock so assigned, held, that the 
plaintiff was not entitled to the benefit of that security, as against the per- 
sonal rejircsentatives of I. S. II., or those claiming after him, under the set- 
tlement, to the extent of* the stock proved to have been purchased with the 
the produce of the exchequer bills. Liebman v. Ilarcourt, 2 Mer. 521. 

i 3. I. P., on his marriage with M. T., executed a bond in the penalty of 
2000/. w ith condition to be void if, in the event of M. T. surviving I. P., his 
executors, &c. should within three months after his decease, pay to trustees 
1(K)0/. in trust for M. T. ; and if, in the event of 1. P. surviving M. T., and 
there being any child or children of the marriage living at the decease of I. P., 
bis executors, &c. should, w'ithiin three months after his decease, pay to 
trustees 1000/. in trust for such child or children; “and farther, iff. P. 
should, at any time during his natural life, become seised of any messuages, 
SlC. in possession, and should settle the same upon M. T. and the issue of 
the said intended marriage, by such good conveyances in the law as counsel 
should advise, in such parts and proportions, and to such use and uses as 
should be thought requisite, the better to make a provision for M. T. in 
case she should happen to survive I, P. after the deatli of M.T., I. P. 
having niarned again, and then, ujidnot before, bccoiac seiood of real estates, 

3 B 4 and 
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I 

and having at his death left issue by both marriages, all the real estates of 
which he became seised during his life# were subject to the obligation, and 
settled on the issue of the first marriage as tenants in common in fee. Prebble 
V. Boghurst^ Swanst. 309. 

IV. £Df agreement? for settlement?* 

Letter previous to marriage. 

Settlement decreed according to a letter previous to the marriage, though 
no express assent : the marriage having taken place immediately, a distinct 
positive dissent would be necessary to prevent the effect of the letter ; and 
that could be evidenced only by an actual settlement before marriage. 
Luders v. Anstey, 4* Ves. 501. 

V. £)f tarrptng marriage article? into ejeetution* 

1. Ill strict settlement. 

1. Settlement to husband for life, remainder to wife for life, remainder to 
the heirs of their bodies, is a strict settlement ; not so if the power of bar- 
ring the entail be given to both. Highway v. Banner, 1 B. C. C. 584. 

2. The rule, that a limitation to the heirs of the body in articles shall be 
carried into execution by a strict settlement, does not prevail, where the 
concurrence of both parents would be necessary to bar the entail. 7 Ves. 
390. 

3. Where articles were entered into previous to marriage, for settling by 
the wife’s father lands to the use of the husband and w ife for their lives, and 
the life of the survivor, and after the death of* the survivor, to the use of the 
heirs of the body of the husband or the wife, remainder over ; and a set- 
tlement was made after the marriage, reciting the articles, and said to be 
made in pursuance of the marriage. Upon a bill brought by a son of the 
marriage, the court refused to decree the articles to be carried into execu- 
tion by a strict settlement against a purchaser for value, with notice of them ; 
on the ground of the articles not being produced, by which aJone the court 
could alter the settlement. Cordwell v. Mackrill, 2 Eden, 344. ; Amb. 515. 

2. With reference to the nature of the interest or estate. 

1. Covenant in a marriage settlement to settle leasehold estates in trust 
for such persons, and such and the like estates, ends, intents, and purposes, 
as far as the law would allow, as declared concerning real estates limited to 
the first and other sons in tail male, with several remainders : the court, in 
executing the covenant, declared, that no person should be entitled to the 
absolute property, unless he should attain twenty-one, or die under that age 
leaving issue male. Duke of Newcastle v. the Countess of Lincoln, 3 Ves. 
387. 

2. Marriage articles limiting an estate to A. for life, remainder to her hus- 
band for life, remainder to the heirs of the body of A. by her husband to be be- 
gotten ; with like limitations of another moiety to B., the sister of A.,” with a 
power to the husband of A. to dispose of the premises amongst the issue of 
the marriage, carried into execution. By limiting estates in strict settle- 
ment to A. and B., with cross remainders amongst their issue ; with power 
to the husband of A. to appoint both estates amongst tlie children of A. 
Dillon V. Dillon, 1 Ball & Beatty, 77- 

3. With reference to value. 

W^here lands of a specified annual value are settled in jointure pursuant to 
a power, the value is to be estimated at the death of the husband. Lady 
Londonderry v. Wayne, 2 Eden, 170. 

4. By supplying the loss, destruction, or spoliation of. 

1. Spoliation of marriage articles made good. Bates v. Heard, Dick. 4, 

2. Bond 
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2. Boi\d for performance of a promise to make a settlement having been 
cancelled by the obligor, he was ordered to settle lands agreeably to tlie 
bond. Arnold v. Barrington, Dick. 5- 

5. How far governed by the nature of the relief sought. 

Plaintiffs file a bill to compel the execution of a settlement which was pre- 
pared, but never executed, by reason of the death of one of the parties. On 
the hearing, it appeared that the settlement so prepared, differed materially 
from the articles on which it was founded, to the prejudice of the plaintiffs. 
The court will direct a settlement according to the articles, notwithstanding 
the plaintiffs do not pray relief so beneficial to themselves. Ex parte Du- 
rant, 1 Cox, 58. 

6. By abatement of portions on failure of mother^s estate. 

Articles of marriage to settle estates of husband and wife of equal 

value in strict settlement, and providing portions ; the wife’s estate being 
withdrawn by decree on the ground of infancy, the younger children were 
confined, as against the eldest, to half the portion ; the articles providing in 
the event of no issue male, in which case the estates were to separate, that 
each should bear a moiety ; though they also contemplated the case of the 
wife’s refusal to be bound ; providing against it by the forfeiture of her in- 
terest. Clough V. Clough, 5 Ves. 710. 

7. By reforming a settlement, contrary to the articles. 

Settlement set aside, as being contrary to articles, and a new settlement 
to be executed agreeably to the articles. Neal. v. Cust, Dick.*513. 

8. Notwithstanding adultery. 

Vide 13 Ves. 44*3. ; 1 B. & B. 204*. 

9. Where the wife dies pending an order for a settlement on herself 

and issue. 

Where there is an order for a husband to lay proposals for a settlement 
on his wife, and the issue of the marriage ; and the wife dies leaving issue^ 
the court will keep the husband to the order. Rowe v. Jackson, Dick. 604*. 

10. Miscellaneous. 

1. Widow entitled to an annuity, charged on freehold and leasehold 
estates, by the marriage settlement ; the husband covenanted to convey the 
same of value to answer it ; the husband dying and the rents not being suf- 
ficient, the deficiency ordered to be made good. Matthews v. Matthews^ 
Dick. 470. 

2. Covenant by husband in consideration of L (the purchase money 
of an estate of the wife,) within two years to convey lands in the county 
N. of the value of such purchase money, by way of settlement. The hus- 
band having died without performing the covenant, performance of the same 
decreed against his representatives, by laying out in the purchase of land so 
to be settled, a sum equal to the present value of estates in N., which (at 
the time when the covenant ought to have been performed) would have been 
worth the amount of the purchase money, with interest at ^o\xx per cent. 
from the death of the covenantor. Lady Suffield v. Lord Suffiela, 3 Mer. 
699. 

Vl. M doluntarp anti frautiulent 

1 . Of marriage being a suflScient consideration. 

The consideration of marriage will support a settlement even of moveable 
cfi'ects ; and neither the joint possession of furniture nor the want of an in- 
ventory, nor the fact that the settlor was indebted at the time, and that his 
wife knew it, will affect the settlement. 17 Ves. jun. 271. 

n 
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2. To what and to whom the consideration of marriage extends. 

1. The consideration of marriage runs through the whole settlement ; and 
especially supports every provision with regard to the husband and wife. 
She is interested in the provision for her husband, enabling him to provide 
for her and the children ; and it is not affected by subsequent events, as the 
death of the wife without children. Nairn v. Prowse, 6 Ves. 752. 

2. Consideration of marriage considered as extending to persons not di- 
rectly within it ; viz. to brothers, uncles, and other relations, upon the mar- 
riage of a son ; as within the contract between him and his father. 18 Ves. 
jun. 92. 

3. A grant of an annuity to A. on her marriage, by a stranger, who had 
promised to provide for her, declared to be valid ; it being granted in con- 
sideration of marriage ; and A. was not held to be a volunteer. Power v. 
Bailey, 1 Ball & Beatty, 49. 

3. Moveable effects. 

Vide 17 Ves. 27l« 

4. A settlement falsely reciting that the property was the wife’s. 

Settlement sustained by the consideration of marriage against creditors ; 
notwithstanding false recitals, that the property was the wife’s ; protecting 
also voluntary expenditure by the husband after the marriage in improvement 
by building and enfranchising copyholds, but not jewels and furniture, pur- 
chased by him after the marriage, and given to her. Campion v. Cotton, 
17 Ves. jun. 263. 

5. Jewels purchased after marriage, and given to wife. 

Ibid. 

6. A settlement reciting, and in pursuance of, a parol agreement before 

marriage. 

Settlement after marriage of the wife’s property, reciting, and in pursuance 
of, a parol agreement before, in trust as to part of the produce to the separate 
use of the wife ; as to the rest, for husband for life ; then for wile for life ; then 
among the children according to the appointment of the survivor, good against 
creditors of the husband. Their bill to set it aside was dismissed with costs, 
and defendants were held entitled to that judgment even against a plaintiff, 
who was made so witliout authority : but his whole expence, and also the 
whole cxpence above the costs taxed of all the defendants except the hus- 
band, were decreed to be paid by the solicitor for plaintiffs ; the transaction 
being considered as a combination between the husband, the creditors who 
authorised the bill, and the solicitor, to defraud the children. Dundas v. 
Dutens, 1 Ves. 196. 

7. Grant by a stranger who had promised to provide for tlie party. 

Vide 1 B. & B. 49. 

VII. £)f jsmfcmriitss bp pcisfoiip viiljo atoi-toaibs became 

baucitupt« 

1. Limitation of husband’s property till Ills bankruptcy. 

1. A trader cannot on marriage secure a provision out of his own property 
for his wife in the event of bankruptcy, in prejudice of his creditors. 1 Ball 
8c Beatty, 255. 

2. Marriage settlement of a trader, securing a provision in the event of 
his bankruptcy for his wife, is good to the extent of her property. 1 Ball & 
Beatty, 256. 

3. Where by the marriage settlement of a trader, his bond and the rents 
of his housc^wcrc given to trustees for his wife and children, in the event 

of 
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of his bankruptcy or death, it was declared to be void upon the former 
event. The proof of the bond was directed to stand, the dividends to be 
invested in government securities. The interest to go to the assignees dur- 
ing the life of the bankrupt, then to the wife and children. Ex parte Oxley, 
1 Ball & Beatty, 257. 

2. Limitation of wife’s property till husband’s bankruptcy. 

1, Limitation of a wife’s property until the bankruptcy of her husband, or 
a lease determinable on the bankruptcy of the lessee, good. Higinbotham 
V. Holme, 19 Ves. 92. 

2. Settlement on marriage of the wife’s fortune in case of bankruptcy of 
the husband, though in the form of a bond by him ; but as his bond afiect- 
ing his property, it is void as against the creditors. Ex parte Hodgson, 
19 Ves. 206. 

A trader by settlement on marriage, in consideration of 1000/., the 
wife’s fortune, conveyed his house to trustees, to his own use till death or 
bankruptcy ; then, in either event, if the wife be alive, to raise WOOL for her 
separate use. This is a fair and valid settlement, in the nature of a mort- 
gage to secure the wife’s fortune. Higginson v. Kelly, 1 Ball & Beatty, 252. 

1. On the bankruptcy of the husband, the trustees will not be restrained 
by injunction on the application of the assignees, from proceeding to re- 
cover the possession. Ball Sc Beatty, 252. 

6. Limitation of third person’s property till husband’s bankruptcy. 

A bond from the father of the wife of a trader to trustees upon her mar- 
riage, for her separate use, in case of the bankruptcy of her husband, was 
declared valid. Ex parte Oxley, 1 Ball & Beatty, 257. 

4. Children’s right to tlieir mother’s settlement on their father’s 

l)aukruptcy. 

Vide 1 B. & B.257. 

VIII. iDf 0cttIcinciit0 ill Gcrogatton of macitol rig8t0* 

Uy jeme sole, in her own favour, witlioiit notice. 

A wmman, pending a treaty of marriage w'ith A., settled all her property 
to her separate use with his approbation : a llwv days after B., by a stratagem, 
induced her to marry him the day after she first thought of it : B. had no 
notice of the settlement : the settlement w as established ; and a deed of re- 
vocation obtained by duress set aside. Countess of Strathmore v. Bowes, 
1 Ves. 22. 

IX. iDf tl)c 0ertlnwnt toliiclj a teife 10 ciititlcli to out of Bet 

0cpai'nte totatt. 

1. CTeneral rule. 

No means of enforcing a settlement on marriage of an adult, unless the 
husband seeks to obtain her property in court : but if the marriage is con- 
tempt, the court vindicating its jurisdiction by imprisonment, compels a set- 
tlement. 1 Ves. & Beam. 300. 

2. Common practice. 

The equitable right of a married woman stands upon the peculiar doctrine 
of the court. When money is carried over to her account, the habit of the 
court is without any previous application by Jicr to direct an inquiry, 
whether any settlement has been made; and tlie constant habit has been to 
direct a settlement, not upon her onl}^ but upon the children also : her 
option to waive a settlement* not enabling her to have it confined to herself, 
excluding her children. 13 Ves. 6. 


3. Effbct 
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3. Effect of an order for a proposal. 

Notwithstanding an order for a proposal for a settlement, under the equity 
of a married woman, by the death of either, while resting in proposal, the 
right by ^rvivorship as between the husband and wife, is not affected. 
10 Ves. 91. 

4. Notwithstanding the death of the other party after the order. 

If a settlement ' of the wife’s equitable interest had been approved and 
ordered by the court, it is binding, notwithstanding the death of either party,, 
before it is carried into effect. 4 Ves. 19. 

5. Of her right to waive it. 

1. Feme covert may waive her equity for a settlement out of her own 
property, even after the order, at any time before its completion. 
10 Ves. 88. 

2. As to the right of a married woman, after a proposal by her husband 
for a settlement of her property, to waive it, so as to bind the interest of the 
children, qvusre* 13 Ves. 5. 

6. When a ward of court. 

Vide 5 Ves. 15. 

7. Whether the right extends to children. 

The equity of compelling the husband to make a settlement out of the 
wife’s estate, does not survive to the children, but is personal to her. 
Scriven v. Tapley, 2 Eden, 337.; Amb. 509. 

8. And their right, how far dependant upon their mother. 

1. Whether children have a substantive, independent, right, to claim a 
settlement out of the property of their mother, after her death, if not directed 
during her life, quaere. 13 Ves. 7.* 

2. The child of a feme covert, a legatee, has no equity to insist on a set- 
tlement after the death of the mother, unless there is a contract or a decree for 
a settlement in the lifetime of the mother. Lloyd v. Williams, 1 Mad. 450. 

9. And whether destroyed by their mother’s death before the report. 

1. Right of children to a provision out of the property of their mother, 
under a decree, directing a settlement by the husband on her and her child- 
ren ; notwithstanding her death before the report. Demurrer to the bill of 
the children was overruled. Murray v. Lord Elibank, 10 Ves. 84. 

2. Right of children to a provision out of the property of their mother, 
under a decree, directing a settlement on her and her children ; notwith- 
standing her death before the report ; no act being done by her to waive the 
equity. Murray v. Lord Elibank, 13 Ves. 1. Vide antc^ pi. 107. 

3. After a decree for a settlement upon a married woman and her children 
out of her share, as one of the next of kin of an intestate, the mother dying 
before any report, the children under a bill, filed by them, haying obtained 
a decree for a settlement, were also held entitled, though not in point of 
form, to the benefit of the original decree upon the bill of their mother, to 
the same directions, by way of original decree under their bill, for taking 
the necessary accounts, &c. to ascertain and secure the fund. Murray 
v. Lord Elibank, 14 Ves. 196. 

X. toiitract0 in control of marriaee emltmtntg* 

Between children and their parents, having power to distribute the 
property amongst them. 

1. Vide in tit. Contract, sub fine* 

2. An estate limited under marriage settlement to A. for life, with remainder 
to her chitdren by her deceased husband, in such manner as she should 
appoint ; remainder in default of appointment, to all the children as tenants 
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in common; an agreement by the children, that on her joining in suffering a 
recovery, the first use to which the recovery should enure, should be to A. 
for life, without impeachment of waste, is, it seems, valid in equity ; and the 
court therefore refused to continue an injunction to restrain her from cut- 
ting timber, unless security was given to her for the value of all which she 
might cut during her life. Davis v. Uphill, Swanst. 129. 


MORTGAGE. 

I. i^atuce of mottgage0. 

1. Mortgage and pledge distinguished. 

2. Criterion for deciding whether a transaction is, or is not, a 

mortgage. 

3. Conveyance, whether absolute or by way of mortgage. 

4. Conveyance, whether a conditional purchase, or a mortgage. 

5. Conveyance, whether a trust for the grantor, or by way of 

mortgage. 

6. Covenant, whether an executory mortgage. 

7. Bond by mortgagor for a further advance, whether an exe- 

cutory additional mortgage. 

8. Mortgage of freehold and copyhold, whether conditional as 

to copyhold. 

9. Lease for a loan, and contracts in nature thereof. — Vide in 

tit. Usury. 

1 0. Ec|uitable mortgage — not favoured by the courts. 

1 1. Ecjuitable mortgage — creation ofr by deposit of title deedwS. 

12. Equitable mortgage — creation of, by deposit of title deeds 

as a pledge. 

13. Equitable mortgage — creation of, by deposit of title deeds, 

with the promise of a mortgage. 

1 4. Equitable mortgage — creation of, by deposit of tide deeds, 

with intent to create a future security. 

1 5. Equitable mortgage — creation of, by deposit of title deeds — 

possession, evidence of. ♦ 

1(3. Equitable mortgage — creation of, by deposit of part of title 
deeds. 

1 7. Equitable mortgage — creation of, by deposit of copies of 

court rolls. 

18. Equitable mortgage — creation of, by advancing upon the 

security of title deeds -tleposited with another. 

19. Equitable mortgage — creation of, by agreement to mort- 

gage, with subsequent delivery of title deeds. 

20. Equitable mortgage — creation of^ by assignment of rents 

and profits. 

21. Equitable mortgage. — Vide in tit. Bankrupt. 

II. 0atmT anil extent of tfie mortgagor’^ interests 

1. In regard to the title deeds. 

2. His right to appropriate the rents and profits, when in pos- 

session. 

3. His right to cut underwood, mortgaged. 

4. After forfeiture. 


5. His 
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5. His interest will be guarded, by Uie appointment of a re- 

ceiver. * 

6. His interest will be guarded, by the mortgagee’s executor 

being restrained from enforcing payment, where there is no 
heir to re-convey. 

7. 01 his right to relief under 7 Geo. 2. c. 20. 

8. Is concluded by his own recitals. 

9. Force of his contract to grant a lease. 

III. Jliatmr an6 fjrtrnt of tljc mortgagoi'g ngjitov 

UjKm the mortgagee’s holding over after payment. 

IV. il5 attire an?i extent of tjie mortgagee's interest* 

1. Mortgagee’s interest held co-extensive with the mortgagor’s, 

in spite of recitals. 

2. The })eriod ascertained iit whicli his interest commenced. 

3. Subsequent advances covered by the original equitable mort- 

gage, upon the intention. 

1«. Advances after a change in a firm, covered by the original 
equitable moi tgage, upon the intention. 

5. His right to distrain. 

6. Whether entitled to an account, from the inortgngoi*, of the 

rents and profits. 

7. His right to foreclose and sue at law at the same lime. 

8. His right to sue at law after a foreclosure. 

9. His right to charge for a receiver. 

10. His rights against the heir of the mortgagor, a copyholder. 

V. iliiiture anh extent of the moitgagee'o rigfit^f 

1. Extent of his claim upon the mortgage fund. 

2. In regard to the U’eatinent and disposition ol the promises. 

3. His right to charge for expenditure in protection of' the 

estate. 

4. His right to charge interest upon money expended. 

,5. His right to charge for renewal fines. 

6. His right to charge for a receiver. 

7. In relation to an annual accounting. 

8. In relation to the standard of value in accounting. 

9. I'o account in the character of agent or trustee. 

10. To bid for the premises. 

11. His right to appropriate the rents and profits on purchasing 

the life-interest in the mortgaged premises. 

1 2. Mortgagee under a trust, to raise money by sale or moi'tgage. 

1 3. His right to show the mortgagor’s title. 

14. In case of a sequestration. 

15. Under a given mortgage deed. 

VI. dquitp of retemptioiu 

1. How viewed in equity. 

2. Nature and properties of. 

3. Is alienable, devisable, and descendible. 

4. Is entailable. 

5. ‘is an estate whereof there may be a seisin. 


6. Grounds 
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6. OVoiinds of the doctrine of redemption. 

7. May be barred by security. 

8. Redemption after a release by way of security. 

9. Twenty years’ possession is a bar to redemption. 

10. Twenty years’ possession not a bar where the mortgage* has 

been acknowledged. 

1 1 . Twenty years’ possession not a bar where the mortgagor was 

a fane covert. 

12. Twenty years’ possession, when a bar in the case of Welch 

mortgages. 

1 3. Conveyance by mortgagor in trust to sell, with conveyance 

to mortgagee, whether a bar to redemption. 

14. Who may redeem — a creditor. 

15. Who may redeem — creditors under a trust deed. 

16. Bill for redemption dismissed from defect in proof. 

17. Separate redemption under a mortgage of two distinct estates 

for two distinct debts. 

18. Of enlarging the time of payment, on a bill to redeem. 

1 9. Under the Irish statute 8 Geo. 1 . c. 2. s. 4. 

VII. jaaumetit of motrsage moiirp niiir intm&t. 

J . By accepting the bond of the mortgagor’s devisee. 

2. Where the personalty is deficient, and the same person is 

heir and executor. 

3. Equity of the representative of the mortgagor, a legatee ot 

the mortgagee, to set oft' arrears of interest due upon the 
legacy, against those due upon the mortgage. 

4. Presumption of payment from the lapse of time. 

VIII. £)r6cr iii toljicl) moitgagrg aie to bt paiD j mb nteilno 

of gaining a priotitjh 

1. Mortgages paid according to their priority. 

2. Legal incumbrances preferred to equitable ones. 

3. Priority lost from want of registration, whether revived 

against purchase money, wliere premises are sold under a 
decree. 

1'. Priority of mortgagee of the assignee of trustees for ))aynitnt 
of debts, over the cestui que trust. 

5. Where possession of the title deeds gives priority. 

(). How far an old incumbrance will jirotect. 

7. Of tacking subsequent .to prior incumbrances. 

8. At what time a prior incumbrance may be got in. 

9. Eftect of obtiiining a prior term for years. 

10. l^rior incumbrancer’s right to turn principal into interest, 

by indorsement. 

11. A mortgagee may tack a judgment. 

12. Mortgage coming to one as executor cannot be tacked. 

13. Bond cannot be tacked against creditors. 

14. Vide in tit. Tacking. 

15. Where a declaration of trust of a term is sufficient. 

16. Of notice — effect of notice of unregistered incumbrances. 

1 7. A recovery, though to the use of a mortgage, first enures to 

ancient uses. 


IX. IForc* 
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IX. iForertosJurCf 

1. Nature, properties, and consequences of. 

2. Default of payment under a decree upon a redemption bill, 

whether equivalent to. 

3. Dismission, for want of prosecution of a redemption bill, 

whether equivalent to. 

4. Where the title deeds are lost. 

5. Of copyhold premises. 

6. By one of several interested in a mortgage. 

7. Against infant heir of copyhold mortgaged by lease and 

release. 

8. Against tenant for life, the tenant in tail being abroad. 

9. Of making incumbrancers litc^ parties to the decree of. 

10. Decree of foreclosure sometimes opened. 

11. Operation of an action for the balance, to open. 

12. Time for payment enlarged. 

1 3. Disposition of the premises pending. 

14. Irish practice to decree, not a foreclosure, but a sale. 

X. /15atutt anb extent of t&c rigfitjs of tgt of tBt 

mortgagfp* 

1 . Whether co-extensive only with those of the mortgagee. 

2. Notice of assignment, how far essential. 

3. Whether affected by antecedent incumbrances of which the 

mortgagee had not notice. 

4. Whether bound by subsequent payments to the mortgagee. 

5. Rights of the devisee of a reversionary interest to have the 

money arising from a sale, secured. 

XL iliatiire an^ txtmt of tfte inmcgt auD obliganoit of tfir 
of the mortgagoi% 

1. His interest, being an infiint, will be guarded, by inquiring 

whether a sale will be for his benefit. 

2. By executing new securities, the debt becomes his own. 

3. Is included in the saving of 7th Geo. 2. c. 14. Ir. 

XI 1. S&ttqtx. 

By union with the fee. 


I. 0mm of ^angagrss^ 

1. Mortgage and pledge distinguished. 

Mortgage and pledge distinguished. 2 Ves. 378. 

2. Criterion for deciding whether a transaction is, or is not, a mortgage. 
Vide 2 B. & B. 279. 

S. Conveyance, whether absolute or by way of mortgage. 

1. Absolute conveyance, and a deed of defeasance, on payment of mortgage 
money during the joint lives of mortgagor and mortgagee. Held a restraint ; 
and a redemption decreed, there being also fraudulent and oppressive con- 
duct on the part of the mortgagee. Spurgeon v. Collier, 1 Eden, 55. 

2. Conveyances, held upon the circumstances and answer of defendant, to 

5 be 
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Nnhnr of the mortgages. 

I)€ mortgages, and not absolute conveyances; and defendant having in- 
' sisted upon their being absolute conveyances, plaintiffs were allowed to re- 
deem with costs. England v. Codrington, 1 Eden, 169. 

A. having granted a mortgage of anticipation to B. of a West India 
estate, being found upon an account taken, to be greatly indebted to him, 
releases the equity of redemption to B. and his heirs. It not appearing how- 
ever at the time to have been intended as an absolute sale, and B. having 
both by letter and in conversation, stated himself as being only mortgagee in 
. possession, a redemption was decreed. Vernon v. Bethell, Eden, 110. 

4. Conveyance, whether a conditional purchase, or a mortgage. 

Vide 2 B. & B. 274. 

5. Conveyance, whether a trust for the grantor, or by way of mortgage, 

A., a trader, being indebted to B., and having agreed for the purchase 
of a lot of ground, proposes to B. that the conveyance should be made to him 
as a security for the debt ; and by a note to his attorney, directs the convey- 
ance to be made to B. It is made accordingly, and at the same time a de- 
feasance is prepared, reciting the agreement, but not executed : but A. 
directs his attorney not to deliver up the absolute conveyance to B. until the 
defeasance should be executed. A. becomes bankrupt. The conveymicc to 
B. held to be an imperfect mortgage, giving B. a specific lien, in preference 
to the other creditors. Card v. Jaffray, 2 Sch. & Lef, 374. 

6. Covenant, whether an executory mortgage. 

A. having borrowed money of B. by way of security, made a lease of cer- 
tain lands to C., and assigned the rent reserved on that lease to B. ; but did 
not convey to him any further interest in the land. Under the bankruptcy 
of A. the premises were sold, and the value of tlie lease was ordered to be 
]iaid to B., as in the case of a mortgage. Ex pari e Wills, 2 Cox, 233. 

7. Bond by mortgagor for a furtiier advance, whether an additional 

executory mortgage. 

A mortgagee having advanced to the mortgagor a further sum upon his 
l)ond; lield, that the bond, though obscurely v/orded, was evidence of an 
agreement for a further charge upon the mortgaged premises. Ex parte 
Ilearn. In re Handy n, 1 Buck. 165. 

S. Mortgage of freehold and copyhold, whether conditional as to copy- 
hold. 

Mortgage of freehold estate, with a covenant for better securing the pay- 
ment, to procure admission, and to surrender a copyhold estate, and in the 
mean time to stand seised in trust for the mortgagee. A primary mortgage 
of both estates; and the freehold not hrst applicable. Aldrich v. Cooper, 

8 Ves. 382. 

9. Lease for a loan, and contracts in nature thereof. 

1. A lease granted to a creditor by the debtor, on a further loan of money, 
at a stipulated rent, to be retained in the discharge of the debt, the lease to 
be void when the debt would be satisfied, is a security in the nature of a 
mortgage. Morony v. O’Dea, 1 Ball & Beatty, 109. 

2. And if such rent be reserved at the fair value of the land, the lease 
will not be set aside. Ibid. 

3. But a lease afterwards granted on a further loan of money, reserving 
the old rent, set aside, being on the face of it a fraud ; and the creditor les- 
see directed to account for tlie full value of the lands, from the date of the 
lease. Ibid. 

4. An agreement, that a mortgagee shall enter into possession of the lands 
of the mortgagor at a fair rent, in discharge of his debt, is an exccniion to the 

VoL. VIII. 3C in’c: 
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Tale ; that a mortgagee in possei^sion must account for the full value of the 
lands ; and such agreement will be supported in equity, not being against 
public policy, or working a private Injury. 1 Ball & Beatty, 117. 

10. Equitable mortgage — not favoured by the courts. 

1. Mortgage by possession of title-deeds disapproved ; and not to bo ex- 
tended ; with reference to the statute of frauds. In this instance it failed : 
the deeds being delivered, not as a present security, but for the purpose of 
having a mortgage security created. Norris v. Wilkinson, 12 Ves. 1^. 

2. Equitable mortgage by deposit of deeds not favoured ; especially when 
contradicting a written instrument. Ex parte Combe, 17 Ves. jun. 369. 

3. The doctrine of equitable mortgage by deposit of deeds, is not to be 
extended. In this case, a man having advanced money upon the security of 
a lease, at the time deposited with another creditor, it was held, that there 
was no lien beyond the debt of the first depository. Ex parte Whitbread and 
others, I Rose, 299. 

4. The doctrine of equitable mortgage productive of inconvenience, and 
not to be carried further. Ex parte Hooper, 2 Rose, 32S. 

II. Equitable mortgage — creation of, by deposit of title deeds. 

1. Assignment of rents and profits, or of deeds, is an equitable lien ; and 
assignee may in equity insist upon a mortgage. Ex paHe Wills, 1 Ves. 
162. 

2. A deposit of title deeds as a security, is an equitable mortgage. Hankcy 
V. Vernon, 2 Cox, 12. 

3. Equitable mortgage by a deposit of deeds. Ex parte Coming, 9 Ves. 

115. 

4. Equitable mortgage by delivery of deeds. The possession of the deeds 
is, if no other purpose is shown, evidence of an agreement, that the estate 
itself shall be a security. Whether it is necessary to deliver all the deeds, 
quaere, 11 Ves. 401. 

5. Equitable mortgage by the deposit of a lease. Ex parte Haig, 11 Ves. 
403. 

6. Equitable mortgage by deposit of deedsr Exparte Mountfort, 14 Ves. 
606. 

7. Equitable mortgage by a deposit of deeds, upon an advance of money 
without a word passing. 17 Ves. jun. 230. 

8. Equitable mortgage by deposit of deeds. Monkhouse v. Corporation 
of Bedford, 17 Ves. jun. 380. 

9. Equitable mortgage by mere deposit of deeds without a word passing. 
2 Ves. & Beam. 83. 

10. A deposit of title deeds, as a security for money, is an equitable 
mortgage, and shall prevail against a subsequent mortgagee with knowledge 
of the deposit. Birch v. Ellaraes, 2 Anst. 427. 

11. But where a creditor takes a mortgage hastily, in fear of the insolv- 
ency of his debtor, and under promises of getting the title deeds, the legal 
estate shall prevail against a prior deposit. Plumb v. Fluitt, Ibid. 432. 

12. Equitable mortgage — creation of, by deposit of title deeds as 

a pledge. 

1. Deeds deposited as a pledge, will entitle the holder to have a mortgage. 
Russel V. Russel, 1 B. C. C. 270. 

2. Defendant having taken a deposit of a lease as a security, decreed to 
take an assignment. Lucas v. Comerford, 3 B. C. C. 166. 

13. Equitable mortgage — creation of, by deposit of title deeds, with 
the promise of a mortgage. 

A man borrows money, and pledges the title deeds of liis estates ; and 

promises 
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promises to execute a mortgage, but does not, and becomes a bankrupt. 
His assignees were ordered to pay what was due, and if they did not, to 
convey the estate to the plaintiff in fee. Pye v. Daubuz, Dick. 759. 

14. Equitable mortgage — creation of, by deposit of title deeds, with 
intent to create a future security. 

1 . The delivery of title deeds to an attorney to prepare a mortgage deed, 
does not amount to an equitable mortgage ; otherwise, if deposited expressly 
as a security for a debt. Ex parte Bulteel, 2 Cox, 243. 

2. Equitable mortgage held to be created by delivery of deeds for the 
purpose of preparing a legal mortgage. Ex parte Bruce, 1 Rose, 374. 

1 5. Equitable mortgage — creation of, by deposit of title deeds — 

possession, evidence of. • 

Equitable mortgage from a deposit of part of the title deeds ; with evi- 
dence, not merely parol, but in writing, that the object was to create a 
security upon the whole. Ex jjarte Wetherell, 11 Ves. 398. 

16. Equitable mortgage — creation of, by deposit of part of title 

deeds. 

Vide 11 Ves. 398. 401. 

17. Equitable mortgage — creation of, by deposit of copies of court 

rolls. 

Lien upon copyhold premises created by deposit of the copies of the 
court rolls. Ex parte Warner, 1 Rose, 286. 

18. Equitable mortgage — creation of, by advancing upon the security 

of title deeds deposited with another. 

Vide 1 Rose, 299. 

19. Equitable mortgage — creation of, by agreement to mortgage, 
with subsequent delivery of* title deeds. 

An agreement to mortgage, with a subsequent delivery of the title deeds 
will amount in equity to a mortgage, and will bo effectual from the time of 
the agreement. Edge v. Worthington, 1 Cox, 21 i. 

20. Ecjuitable mortgage — creation of, by assignment of rents anti 

profits. 

Vide 1 Ves. 162. 

21. Equitable mortgage. Vide in tit. Banickupt. 

II. ifiatiiCE an& cjttcnt of tlic morrgaooi ’0 intcixsit. 

1. In regard to the title tleeds. 

1. Mortgagee having got possession of a mortgagor's title deeds, lodged 
them with an attorney, who claimed a lien on tliem for business done for 
mortgagee. On the application of mortgagor, mortgagee was restrained 
from proceeding at law upon his collateral security. Schoolc v. Sail, 1 Sell. 
& Lef. 176. 

2. But it was referred to the master to take an account of what was due 
for principal, interest, and costs, and the costs of the proceedings at law, 
and the money to be paid into the bank, and remain until the title deeds 
should be secured, the mortgagor paying the costs at law and in equity. 
Ibid. 177. 

2. His right to appropriate the rents and profits, when in possession. 
1. Mortgagee cannot have an account of rents and profits received by 
the mortgagor; though the security being upon an estate for lives is become 
insufficient. Colman v. the Duke of St. Albans, .3 Ves. 25. 
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‘2. Mortgapjce not entitled to an account of past rents from the mortgagor. 
Ex parte Wilson, 2 Ves. & Beam. 252. 

3. His right to cut underwood, mortgaged. 

Mortgage of wood and underwood. It is not waste by the mortgagor 
in possession to cut underwood at seasonable times, and of proper growth. 
But being a bankrupt, an injunction was granted on the right of tiic mort- 
gagee to have the estate sold in the plight, in which it was at the bank- 
ruptcy, and to prove the rest of his debt. Hampton v. Hodges, 8 Ves. 105. 

4. After forfeiture. 

An equity of redemption is, after forfeiture, a merely equitable right, and 
the possession of the mortgagor is more precarious than that of any other 
cestui qm trust. In point of possession, the mortgagor is a mere tenant at 
will, even in equity. Cholrnondeley v. Clinton, 2 Mer. 360. 

5. His interest w^ill be guarded, by the appointment of a receiver. 

Though a mortgagee shall not be deprived of possession while any thing 
remains due, wliere he refused to swear that any thing was due ; a con- 
signee, the estate being in the West Indies, was appointed. Quarrell v. 
Beckford, 13 Ves. 377. 

(). His interest will be guarded, by the mortgagee’s executor being 

restrained from enforcing payment, where there is no heir to 

re-convey. 

An executor of a mortgagee restrained from enforcing p.^micnt ; and the 
money ordered into court, where there was no heir of the mortgagee who 
could re-con vcy. 1 Sch. 5: Lef. 177* 

7. Of his right to relief under 7 Geo. 2. c. 20. 

1. No order under the statute 7 Geo. 2. c. 20. s. 2., the bill not being 
confined to a mere foreclosure ; but including also another subject. Basianl 
V. Clarke, 7 Ves. 489. 

2. No relief to a mortgagor under the statute 7 Geo. 2. c. 20., the mort- 
gagee being entitled to execution. Amis v. liloyd, 3 Ves. <!v Beam. 15. 

8. Is concluded by his own recitals. 

Mortgagor is concluded by recitals in his own deeds, sliowing tlie sum 
due; that the estate is redeemable; or the like. But such recitals must be 
taken altogether. 2 Sch. & Lef. 295. 

9. Force of his contract to grant a lease. 

1. A contract for a lease by mortgagor cannot be enfw’ccd against tlie 
tenant, without obtaining a re- conveyance of the mortgage, or procuring the 
mortgagee to confirm the same. Costigan v. Hastier, 2 Sch. & Lef. 160. 

2. Tenant holding under such contract, cannot compel his landlord to 
pay off the mortgage, to give effect to the contract. Ibid. 

III. ifiature null ejetent of tftc moitgogoi’o ligljt. 

Upon the mortgagee’s holding over after payment. 

Mortgagee in possession holding over after payment of his principal and 
interest, charged with the balance and interest. Quarrell v. Beckford, 
1 Mad. 269. 

IV. I^ature mtii extent of tfie mortgaget’ss Ummu 

1. Mortgagee’s interest lield co-extensive with the mortgagor’s, in spite 

of recitals. 

Mortgagee held, notw ithstanding a recital in the declaration of trust, to 

18 have 
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have obtained a security to the extent of the interest of mortgagor in the 
premises. Sheldon v. Cox, 2 Eden, 224. ; Amb. (324. 

2. The period ascertained at which his interest coniuienced. 

Vide 1 Cox, 211. 

3. Subsequent advances covered by the original equitable mortgage, 

upon the intention. 

1. Equitable mortgage by a deposit of deeds; covering subsequent ad- 
vances ; upon evidence, that they were made upon that security. Ex parte 
Langston, 17 Ves. jun. 227. 

2. Mortgage held no security for subsequent advances made on the 
strength of a parol engagement. Ex parte Hooper, 1 Mer. 7. 

4. Advances after a change in a firm, covered by the original ecjuitable 

mortgage, upon the intention. 

Equitable mortgage by deposit of deeds extended, beyond the original 
purpose, to advances after an alteration of the firm by implication or parol. 
Ex jmrte Kensington, 2 Ves. k Beam. 79. 

5, Ilis right to distrain. 

Mortgagee’s rights to distrain after notice. 2 Ves. & Beam. 252. 

6. Whether entitled to an account, from tlie mortgagor, of the rents 

and profits. 

Vide 3 Ves. 25.; 2 Ves. k Beam. 252. 

7. His right to foreclose and sue at law at the same time. 

1 . Mortgagee got possession of the estate, sued at law on the covenant for 
repayment, and brought this bill to foreclose: this is regular, and equity 
will not stop the proceedings at law, unless the defendant brings in the 
money. Rees v. Parkinson, 2 Anst. 497- 

2. Mortgagee has a right to proceed on his mortgage and bond at the 
same time, (being an exception to the rule, that a party shall not sue at law 
and in equity at the same time ;) but mortgagor shall not be obliged to pay 
upon his bond, unless secure of his title deeds being delivered up. 1 Sch. 
k Lcf 177. 

8. His right to sue at law after a foreclosure. 

1. A mortgagee may sue at law on the bond, after a decree of fore- 
closure. Aylet V. Hill, Dick. 551.; sed vid. id. 785. 

2. After mreclosure and sale, the mortgagee may bring an action for the 
residue. Tooke v. Hartley, 2 B. C. C. 125. 

3. After foreclosure and sale of the mortgaged estate, injunction granted 
to restrain the mortgagee from recovering the difference at law. Perry v. 
Barker, 8 Ves. 527. 

9. His right to charge for a receiver. 

Vide 10 Ves. 405. 

10. His rights against the heir of the mortgagor, a copyholder. 

Copyhold lands mortgaged in fee by lease and release as freehold : tlie 
customary heir is bound by a covenant for farther assurance : but during his 
infancy the court refused to foreclose ; and would go no farther than direct- 
ing the account, and that in default of payment, the plaintiffs should be let 
into possession, and hold and enjoy till the Iicir should attain twenty-one, 
at which time he should surrender ; and a day was given to show cause 
against the decree. Spencer v. Boyes, 4 Ves. 370. 
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V. ifiatucc ant> eytcnr of tiic mortgagee’ jS cigBtis* 

1. Extent of his claim upon the mortgage fund. 

Vide 2 Sch. & Lcf. 218. 

2. In regard to the treatment raid disposition of the premises. 

A mortgagee is not bound to leave premises in as good repair as he found 
them ; but only in as good repair as might be expected from the owner. 
Russel V. Smithies, 1 Anst. 96. Vide 12 Ves. 493. 

3. His right to charge for expenditure in protection of the estate. 

1. Expences incurred by a mortgagee in possession for the protection of 
the estate, acquiesced in by the mortgagor, allowed. Lord IVimleston y. 
Hamil, 1 Ball & Beatty, 377. 

2. A mortgagee in possession will be allowed the expences necessarily in- 
curred for the protection of the estate. 1 Ball & Beatty, 385. 

4. His right to charge interest upon money expended. 

Money disbursed by a mortgagee shall carry the same interest as the ori- 
ginal sum. Woolley v. Drag, 2 Anst. 551. 

5. His right to charge for renew’al fines. 

Mortgagee of leasehold interest, paying renewal fines, reimbursed out of 
the estate. 1 Ball & Beatty, 202. 

6. His right to charge for a receiver. 

1. Mortgagee is not entitled to charge receiver’s fees for himself : he is 
entitled, if he pays a receiver. 2 Sch. & Lcf. 301. 

2. A creditor, going into possession as a i^uasi mortgagee, is not entitled 
to receiver’s fees. 1 Ball & Beatty, 384. 

7. In relation to an annual accounting. 

Annual accounts are never rendered by mortgagee in possession; but 
when mortgagor conceives the debt to be satisfied, he calls for a final adjust- 
ment. 1 B. & B. 383. 

8. In relation to the standard of value in accounting. 

A mortgagee in accountin2, if he enter into the receipt of the rents of 
the mortgaged premises, will be charged at the rate of the rents reserved.. 
1 Ball & Beatty, 385. 

9. To account in the character of agent or trustee. 

1. Under a conveyance of a West India estate, in effect a mortgage, 
though expressed as a trust, an assignee was held liable to account as a 
mortgagee, and not entitled to charge as trustee or agent. Therefore 
the accounts settled with the executors of the mortgagor since his death in 
1791, were declared not to be considered settled; the prior accounts to 
stand ; with liberty to surcharge and falsify ; but not farther back than 1785- 
Chambers v. Goldwin, 5 Ves. 834. 

2. Upon appeal the decree varied, 1st, by confining tlie liberty to sur- 
charge and falsify to the accounts of the defendant himself, the assignee ; 
without prejudice to any suit against the representatives of the assignor ; 
2dly, by confining the declaration against the right to commission to the pe- 
riod of residence in England ; leaving open to investigation before the mas- 
ter the right to commission, while in the West Indies ; which point was not 
made by the pleadings. As to opening the accounts, settled with the exe- 
cutors of the original owner of the estate since his death, the decree was 
affirmed. Chambers v. Goldwin, 9 Ves. 254. 

10. To bid for the premises. 

A mortgagee, who was the sole assignee and principal creditor, there being 

only 
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only one other creditor to a small amount, permitted to bid for the estate, 
subject to the approbation of the master, the mortgagee undertaking to 
make good the deficiency between the sum bid and the price to be fixed by 
the master, in case he should not approve of the bidding, Lt re Salisbury, 

1 Buck, 24?5. 

11, His right to appropriate the rents and profits on purchasing the 
life-interest in the mortgaged premises. 

Mortgagee having permitted the tenant for life to run in arrear for the 
interest, purchases the estate for life, and takes possession under that pur- 
chase : he is bound to apply the surplus rents and profits beyond the current 
interest in discharge of the arrear ; and in the account under a bill of fore- 
closure, was charged accordingly. Lord Penrhyn v. Hughes, 5 Ves. 99. - 

12. Mortgage, under a trust, to raise money by sale or mortgage. 

Mortgagee under a trust to raise money by sale or mortgage, has only the 
remedies of a mortgagee ; and cannot call upon the trustees for execution 
of the trust, Palk v. Lord Clinton, 12 Ves. 48. 

13. His right to show the mortgagor’s title. 

A mortgagee has no right to show the title of his mortgagor. Lambert v. 
Rogers, 2 Mer. 489. 

14. In case of a sequestration. 

Sequestrators took possession of certain mortgaged estates. The mortga- 
gees, on petition, obtained an order to have the rents and profits of the 
mortgaged estates in the hands of the sequestrators, applied towards payment 
of their mortgage money, cS:c. and possession, of the mortgaged estates de- 
livered up to them. Walker v. Bell, 2 Mad. 21. 

15. Under a given mortgage deed. 

Deed of mortgage at 51. per cent, contained a proviso, that aS often as the 
interest should be paid half yearly on the days appointed, or within three 
months next after each, so much should be deducted as would make the in- 
terest 3% per cent. By a separate agreement, mortgagee covenanted not to 
call in the money within five years, unless the . interest should be in arrear. 
The first half year's interest not having been tendered till after the three 
months, but the second half year’s interest before; held, first, that the 
mortgagee was only entitled to interest at 51. per cent, for the half year which 
had been tendered after the time; secondly, that in consequence of the 
default, he was entitled to call in his money. Stanhope v. Manners, 2 Eden, 
197. 

VI. eq^uitp of ceticmpnoiu 

1. How viewed in equity. 

The equity of redemption, is, in the eye of chancery, the fee simple of 
the land ; will descend, may be granted, devised, and entailed, and barred 
by a common recovery, which proves that, in consideration of equity, it is 
such an estate as there may be a seisin of. Burgess v. Wheate, 1 Eden, 225.^ 

2. Nature and properties of. 

Ibid. 


Ibid. 

Ibid. 

Jbid. 


3. Is alienable, devisable, and descendible. 

4. Is entailable. 

5. Is an estate whereof there may be a seisin. 

3 C 4 6. Grounds 
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6. Grounds of the doctrine of redemption. 

1. Ground of redemption of a mortgage, and of relief against nonpayment 
of rent, that the object is a security. 12 Ves. 332. 

2. Ground of redemption of a mortgage, that the object is a security for 
money. 12 Ves. 334. 

7. May be barred by recovery. 

Vide 1 Eden, 225. 

8. Redemption after a release by way of recovery. 

Vide 2 Eden, 110. 

9. Twenty years’ possession is a bar to redemption. 

A mortgaged estate getting into different hands, redemption was refused 
as to part from length of time, and opened as to the other part ; accounts 
having been kept, and there being a devise of it as a mortgage. 3 Ves. 22. 

10. Twenty years’ possession not a bar where the mortgage has been 

acknowleged. 

1. If a mortgagee admits having no other title, it shall bind him, a^^d the 
court will let in the mortgagor to redeem after twenty years ; not so, if he 
claims by better title. Perry v. Marston, 2 B.C. C. 391. 

2. Bill to redeem after twenty years, upon parol evidence of conversation 
with the mortgagee, dismissed. Whiting v. White, 2 Cox, 290 ; Cooper 1. 

3. Bill for the redemption of a mortgage after twenty years, upon the 
evidence of a conversation proved by one witness only, dismissed: his 
honor the vice-chancellor, however, was of opinion, that parol evidence was 
admissible in such cases. Reekes v. Postlethwaite, Cooper, 161. 

4. Redemption refused, though account delivered within twenty-one years, 
it being so delivered without any authority by a receiver and manager of the 
estate, and the employer being in a state which rendered him incapable of 
managing his affairs. Barron v. Martin, Cooper, 189. 

5. May be redeemed after twenty years, if during that period the mort- 
gagee has treated it as redeemable, as by keeping accounts upon it. 
2 Ves. 84. 

6. Bill against the devisee of mortgaged premises by the heir of mort- 
gagor, for discovery and redemption ; charging acknowledgments, that the 
estate was held in mortgage, and that accounts had been kept : plea of pos- 
session for fifty years, under conveyances from the mortgagee, ordered to 
stand for an answer. Lake v. Tlioraas, 3 Ves. 17. 

7. Surrender by mortgagee of copyhold to the use of his will, is no proof 
that he considered it irredeemable. 4 Ves. 480. 

8. Redemption decreed against the heir of mortgagee, and a purchaser 
with notice upon acknowledgment of the mortgage within twenty years 
before the bill in transaction with other persons, not with the heirs of the 
mortgagor. Hansard v. Hard}'^, 18 Ves. jun. 455. 

9. Demurrer to a bill for redemption of a mortgage upon twenty years 
possession by the mortgagee ; overruled, upon allegation of admission of the 
mortgage title within that period. Hodle v. Healey, 1 Ves. & Beam. 536. 

1 1. Tw^enty years’ possession not a bar where the mortgagor was a feme 

covert, 

Baron and feme seized in fee in right of the /ewe, mortgage by fine, and 
afterwards convey the equity of redemption by lease and release to the 
^mortgagee ; the mortgagee remains in possession as complete owner for 
more than twenty years, during the life of the husband, tenant by the 
courtesy upon the death of the husband, the heir of the wife may redeem, 
notwithstanding the lapse of time. Corbett v. Barker, 3 Anst. 755. 

12. Twenty 
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12. Twenty years’ possession, when a bar in the case of Welch 

mortgages. 

Time no bar to redemption in the case of a Welsh mortgage, unless twenty 
years after principal and interest paid by perception of rents and profits. 
Fenwick v. Read, 1 Mcr. 114. 

13. Conveyance by mortgagor in trust to sell, with conveyance to 
mortgagee, whether a bar to redemption. 

Plea to a bill (to redeem a mortgage) of a conveyance by the mortgagor 
of the equity of redemption, in trust to sell and pay the mortgage, and a 
bond debt from him and two other persons, and a conveyance from the 
trustee to the mortgagee, nobody offering at an auction so much as was 
due for the mortgage-money, with interest and costs ; ordered to stand for 
an answer, with liberty to accept. Stabback v. Leatt, Cooper, 46. 

14. Who may redeem — a creditor. 

When the estate is in mortgage prior to a judgment, or when the judg- 
ment is obtained, the legal estate is in any manner out of the debtor, so that 
the creditor could not recover under an elegit; equity, in order to protect a 
purchaser, will not permit the creditor to redeem. Barret v. Blake, 2 B. & 
B. 357. 

15. Who may redeem — creditors under a trust deed. 

Creditors under a deed of trust cannot have a decree for redemption 

against a mortgagee ; unless a special case ; as collusion ; that the trustee 
refuses, &c. In this case the bill by the creditors prayed, not a redemption, 
but a sale ; to which the mortgagee would not consent ; but submitted to be 
redeemed ; and the bill was dismissed. Troughton v. Binkes, 6 Ves. 573. 

16. Bill for redemption dismissed from defect in proof. 

Tenant in common of a moiety having obtained a decree for a redemption 
of his moiety, afterwards takes a conveyance of the equity of redemption of 
the other tenant in common ; and then files a supplemental bill for a re- 
demption as to that ; stating that a prior conveyance of that equity of 
redemption, by the assignees of that tenant in common who had been a 
bankrupt, and in which conveyance the bankrupt had joined, was void as 
against the bankrupt, having been improperly made. Bill dismissed, being 
jEupported by the evidence of the bankrupt alone. Waugh v. Land, 
Cooper, 129. 

i 7. Separate redemption under a mortgage of two distinct estates for 

two distinct debts. 

1. The principle, that where two distinct estates arc mortgaged for two 
distinct debts, a separate redemptiQn cannot be decreed, operates as long as 
the equities of redemption remain united in the same person. Willie v. 
Lugg, 2 Eden, 78. 

2. A purchaser of an equity of redemption filed his bill against the mort- 
gagee to redeem. The original mortgagor having made a mortgage of 
other premises to the same mortgagee for a distinct debt, the purchaser canr 
not redeem the first, without redeeming the second mortgage. And the 
parties interested in the equity of redemption of the second mortgage, are 
necessary parties to the suit. Ireson v. Denn, 2 Cox, 425. 

18. Of enlarging the time of payment, on a bill to redeem. 

The time not enlarged upon a bill of redemption, as upon a bill of fore- 
closure. Novosielski v. Wakefield, 17 Ves, jun. 417. 

19. Under 
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19. Under the Irish stat. 8 Geo. 1. c. 2. s. 4. 

The niite months allowed by the stat. 8 Geo. 1. c. 2. s. 4. to a mortgagee 
of an evicted lease to redeem, arc calendar months. Biddulph v. St. John, 
2 Sell. & Lef. 521. 

VII. papnicnt of mortgage monep anii inttvm* 

1 . By accepting the bond of the mortgagor’s devisee. 

A mortgagee takes a bond from the assignee of the devisee for the arrears 
of the interest then due, and gives a receipt. The bond is unpaid. The in- 
terest is still secured by the mortgage. Hardwick v. Mynd, 1 Anst. 111. 

2. Where the personalty is deficient, and the same person is heir and 

executor. 

Where the personalty is deficient, and the same person is heir and exe- 
cutor, the mortgagee may pray a sale in the first instance. Daniel v. Skip- 
worth, 2 B. C. C. 155. 

3. Equity of the representative of the mortgagor, a legatee of the 

mortgagee, to set off arrears of interest due upon the legacy, against 

those due upon the mortgage. 

Devisee of an equity of redemption not entitled to have an arrear of interest 
upon a legacy from the mortgagee to the mortgagor, set off against the in- 
terest due upon the mortgage. Pettat v. Ellis, 9 Ves. 563. 

4. Presumption of payment from the lapse of time. 

1. Although nonpayment of interest for twenty years, where clear and no 
demand, raises a presumption of payment ; yet no doubtful circumstances, 
and the original mortgage admitted, referred to the master to enquire whe- 
ther any interest had been paid. Trash v. White, 3 B. C. C. 289. 

2. There is no general rule in equity for presuming a mortgage satisfied 
after twenty years, or any other period of time, without payment or demand 
of principal or interest. And if a jury should on this ground presume a 
bond satisfied, which is given as a collateral security to the mortgage, yet 
the mortgagee is not thereby prevented from showing the truth of the case 
in a court of equity, if in fact, the money has not been paid. Toplis v. Baker, 
2 Cox, 118. 

3. Mortgage presumed satisfied: no interest having been received for 
twenty-five years. 12 Ves. 266. 

Vlll. in mortgagee are to bt path > anb mtaitjj 
of gaining a prioritp* 

1 . Mortgages paid according to their priority. 

1. Satisfaction among equitable securities, shall be according to the prior- 
ities of their dates. Becket v. Cordley, 1. B. C. C. 353. 

2. Therefore where the legal estate is in a mortgagee, the subsequent se- 
curities, being nearly equitable, shall have priority according to their dates. 
Becket v. Cordley, Ibid. 

2. Legal incumbrances preferred to equitable ones. 

1. The question of priority between incumbrancers, if the legal estate has 
not been got in, depends upon the better right to call for it ; and the prior 
incumbrancer, if he has that right, is in equity in the same state as if he had 
an assignment. 11 Ves. 618. 

2. Preference of a mortgagee of the equity of redemption, getting in the 
16gal estate. 12 Ves. 134. 


3. Equitable 
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3. Equitable mortgage by deposit of title deeds, preferred to a purchase 
with notice. Hiern v. Mill. 13 Ves. 114'. 

3. Priority lost from want of registration ; whether revived against pur- 
chase money where premises arc sold under a decree. 

Where premises had been sold under a decree ; held, that the lien of an in- 
cumbrancer was not transferred to the purchase money, so as to be out of 
the registry act ; and he was therefore postponed to subsequent incum- 
brancers. Hennand v. Moore, 1 Eden, 327. 

4*. Priority of mortgagee of the assignee of trustees for payment of debts, 
over the cestui que trust. 

Devise for payment of debts, the trustees convey to A. B. for the pur- 
poses of the trust. A. B. mortgages to several persons who have notice of 
the trust. These mortgages are good. Hardwick v. Mynd, 1 Anst. 109. 

5. Where possession of the title deeds gives priority. 

1. Mortgagee of a reversion (not having the title deeds) shall not be post- 
poned to a subsequent mortgagee (whose mortgage was made after the mort- 
gagor came into possession, who had the title deeds : there being neither 
fraud nor gross negligence. Twirle v. Rand. 2 B. C. C. 650. 

2. Not a general rule in equity, that a second mortgagee, who has the title 
deeds, without notice of a prior incumbrance, shall be preferred : negligence 
alone will not postpone the first ; it must amount to fraud. 6 Ves. 183. 

3. To postpone the first mortgagee on the ground of leaving the title 
deeds in the possession of the mortgagor, the case must amount to fraud. 
Barnett v. Weston, 12 Ves. 130. 

4. Deeds not taken from a subsequent incumbrancer in favour of a prior 
one. 2 Ves. & Beam. 83. 

6. How far an old incumbrance will protect. 

1 . Subsequent mortgagee, redeeming a prior mortgage, must redeem it en- 
tirely. 12 Ves. 59. 

2. Whether a third mortgagee, taking in the first, can exclude the second, 
where the first, when conveying to the third, knew of the second. Queere. 
15 Ves. 335. 

3. Purchaser of an equity of redemption cannot set up a prior mortgage 
of his own, or which he has got in, against subsequent incumbrances of which 
he had notice. Toulmin v. Steerc, 3 Mer. 210. 

7. Of tacking subsequent to prior incumbrances. 

The third mortgagee buying in the first mortgage, even 'pendente lite^ shall 
unite his securities, and postpone the second. Robinson v. Davidson, 1 B. 
C. C. 63. 

8. At what time a prior, incumbrance may be got in. 

Third mortgagee having, pendente litey and after the first mortgagee had by 
his answer, submitted (on payment of the money due to him) to assign to the 
plaintiff the second mortgagee, obtained an assignment of the first mortgage : 
decreed to be entitled to hold the estate against the second mortgagee till 
he should be paid what was due to him upon both, he having had no notice 
of the second mortgage, when he advanced his money. Belchier v. Butler, 

1 Eden, 523. ; 5 Toml. P. C. 292. 

9. Effect of obtaining a prior term for years. 

1. Mortgagee may protect himself against a claim of dower by taking an 
assignment of an old mortgage term prior to the right of dower. , Wynn v. 
Williams, 5 Ves. 130. 

2. In equity, a second mortgagee without notice, getting in a satisfied term, 
may protect himself ; the conscience being equal. The lord chancellor of 

* opinion j 
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opinion, that at law an assignment of such term is not to be presumed, with- 
out some dealing upon it. Consequences of the late doctrine of courts of 
law on this subject. 6 Ves. 184. 

3. Rule between incumbrancers, that a subsequent incumbrancer, without 
notice, and baving as good a right, getting in the legal estate, by assignment 
of a term, or possessing himself of the deed creating it, is protected. 
10 Ves. 26. 

4. Rule between incumbrancers, that a subsequent incumbrancer, with- 
out notice, getting in a term, may protect himself ; unless there are cir- 
cumstances, giving the prior incumbrancer a better right to call for an as- 
signment. 10 Ves. 270. 

5. Subsequent incumbrancer cannot protect himself by a satisfied term 
against a prior incumbrance, unless in some sense got in : either by an as- 
signment, or making the trustee a party to the instrument, or taking posses- 
sion of the deed, creating the term : nor, if he has notice, before he pays his 
money. Distinction upon that as to the dowress, upon no principle, but 
established by practice. 10 Ves. 271. 

6. A subsequent incumbrancer without notice protected by getting pos- 
session of the deed, creating an outstanding term. As to tne consequence 
to the trustee, assigning to him, though aware of a prior incumbrance, and 
whether the court would interfere by injunction, quccre, 11 Ves. 613. 

10. Prior incumbrancer’s right to turn principal into interest, by in- 
dorsement. 

A prior incumbrancer not allowed to turn interest into principal by indorse- 
ment, as against a subsequent incumbrancer of whom- she had notice. 
Digby V. Craggs, 2 Eden, 200. ; Amb. 612. 

11. A mortgagee may tack a judgment. 

First and second mortgagees: the mortgagor a bankrupt. The first 
mortgagee entitled to tack a subsequent judgment docketed, though no 
execution has issued, at the time of the bankruptcy. Baker v. Harris, 
16 Ves. 397. 

12. Mortgage coming to one as executor, cannot be tacked. 

The right of the first mortgagee with the legal estate, to tack as against 
mesne mortgagees, does not cover a mortgage of the equity of redemption 
coming to him as executor. Barnett v. Weston, 12 Ves. 130. 

13. Bond cannot be tacked against creditors. 

Not to be tacked to a mortgage against creditors. Hamerton v. Rogers, 

1 Ves. 513. 

14. Vide in tit. Tacking. 

15. Where a declaration of trust of a term is sufficient. 

The custody of the deeds creating a term, accompanied by a declaration 
of the trust of it in favour of a second incumbrancer, without notice of the 
prior mortgage ; held to give him an advantage over the first incumbrancer, 
which a court of equity would not deprive him of. Stanhope v. Earl Verney, 

2 Eden, 81. 

16. Of notice — effect of notice of unregistered incumbrances. 

Notice of an unregistered mortgage, held to affect subsequent mortgagees, 
who had registered. Sheldon v. Cox, 2 Eden, 224. 

17. A recovery, though to the use of a mortgage, first enures to 

ancient uses. 

Where a’^father was tenant for life with remainder to his son in tail, who, 
on his marriage, by lease and release, conveys his estate to trustees in strict 

scttlcinent; 
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settlement ; and some time afterwards joins with his father in making a 
mortgage of tlie same estate, and suffers a recovery to the use of the mort- 
gage. Held, that the recovery shall notwithstanding enure first to the 
uses of the marriage settlement. Cheney v. Hall, 2 Eden, 357.; Anib. 526. 

IX. ifomlosfurr. 

1. Nature, properties, and consequences of. 

1. A mortgagee, after he hath foreclosed the mortgage, cannot bring an 

action on his bond or the covenant in the mortgage until the estate hatli 
been fairly sold, and it is seen whether the purchase money is deficient ; for 
until it is sold, the estate remains a pledge, and non constat, but it may be 
ample. Took v. , Dick. 785- 

2. Judgment confessed after a bill of foreclosure ineffectual against the 
plaintiff. 2 Ves. & Beam. 207. 

2. Default of payment under a decree upon a redemption bill, whether 

equivalent to. 

Default of payment under a decree upon a bill for redemption, operates as 
a foreclosure. 11 Ves. 199. 

3. Dismission, for want of prosecution of a redemption bill, whether 

equivalent to. 

Dismission of a bill for redemption, for want of prosecution, has not 
the effect of foreclosure : not preventing another bill. 18 Ves. jun. 460, 

4. Where the title deeds are lost. 

The title deeds being stolen from a mortgagee ; the account directed with- 
out an inquiry. Stokoe v. Robson, 3 Ves. & Beam. 51. 

5. Of copyhold premises. 

For foreclosure of copyhold premises. See Hill v. Price, Dick. 344. 

6. By one of several interested in a mortgage. 

A trustee laid out the money of different persons on a mortgage ; fore- 
closure by one cestui que trust as to his share. Montgomerie v. the Marquis 
of Bath, 3 Ves. 560. 

7. Against infant heir of copyhold mortgaged by lease and release. 

Vide 4 Ves. 370. 

8. Against tenant for life, the tenant in tail being abroad. 

Decree of foreclosure against a tenant for life, the tenant in tail being 
abroad. Fishwick v. Lowe, 1 Cox, 411. 

9. Of making incumbrances pendente litc^ parties to the decree of. 

Effect of lis pendens : subsequent mortgagees of an equity of redemption 
bound by a decree of foreclosure ; though not made parties. An exception 
by a purchaser on that ground was disallowed ; and a specific performance 
decreed ; with costs. Bishop of Winchester v. Paine, 11 Ves. 294. 

10. Decree of foreclosure sometimes opened. 

A decree of foreclosure had on sequestration in 1 777, in pursuance of st. 
7 Geo. 2. C.14., against an absent mortgagor, known by the plaintiff’ to be incom- 
petent, from mental imbecility, to conduct his affairs : and advantage having 
been taken in the account of the state of the defendant, and of his absence, and 
of his having nobody to manage his defence : and a sale had in 1 780 in pursuance 
of such decree, to the person conducting the suit ; set aside as fraudulent, 
on original bill filed in 1785 by the heir of the mortgagor ; and an inquiry 
directed into the circumstances, upon the ground of whicli the decree and 
former proceedings were impeached. Caiw v. Johnston, 2 Sch. Sc Lef. 280. 

1 1 . Oper- 
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1 1. Operation of art action for the balance, to open. 

After foreclosure and sale, action by the mortgagee for the balance opens 
the foreclosure. Therefore, the mortgagee should have time to get back the 
estate and tender a re-conveyance, and the mortgagor to redeem. But the 
mortgagee having taken possession a considerable time ago, and the balance 
being inconsiderable, a perpetual injunction was decreed. Perry v. Barker, 
13 Ves. 198. 

1 2. Time for payment enlarged. 

A fourth order made for enlarging the time for payment of mortgage 
money, under the circumstances. Edwards v. Cunliffe, 1 Mad. 287. 

13. Disposition of the premises pending. 

After bill of foreclosure filed by mortgagee, and a receiver appointed, 
tenant for life of the mortgaged premises with leasing power, makes leases. 
A bill is filed by a judgment-creditor, who moves to set the premises, pend- 
ing the cause. Ordered to be set, without prejudice to any right the tenants 
may have against their lessor ; and they, as tenants from year to year to the 
receiver, being entitled to notice to quit. Lord Mansfield v. Hamilton; 
Hobhouse v. Hamilton, 2 Sch. & Lef.28. 

14*. Irish practice to decree, not a foreclosure, but a sale. 

The course in Ireland is a decree for sale, instead of foreclosure ; the 
mortgagor having the surplus, if any : the mortgagee, his remedy in case of 
deficiency. 13 Vcs. 205. 


X. i^atute anti cytent of tftc rt0i)t0 of tge .npstgmc of tljc 

tnoitgagcCf 

1 . Whether co-extensivc only with those of the mortgagee. 

1. Assignment of a mortgage without the privity of the mortgagor : the 
assignee takes subject to the account between the mortgagor and mortgagee. 
Matthews v. W allwyn, 4^ Ves. 1 1 8. 

2. Assignment of a mortgage witliout the intervention of the mortgagor, 
is subject to the account between the mortgagor and the mortgagee. 9 Ves. 

264 - 

3. As between mortgagee and persons claiming under him, without the 
privity of the mortgagor, they cannot add to vdmt is due, settle the account, 
or turn interest into principal, 4 Vcs. 128. 

2. Notice of assignment, liow far essential. 

Notice to the mortgagor of the assignment not necessary to its validity. 
9 Ves. 411. 

3. Whether affected by antecedent incumbrances of which the mort- 
gagee had not notice. 

Derivative mortgagee not affected by a settlement’s coming to his hands, 
if the mortgagee from whom he took his mortgage, had not notice. Sweet v. 
Southcote, Dick. 671. 

4. Whether bound by subsequent payments to the mortgagee. 
After an assignment of a mortgage, payments to the mortgagee without 
notice, must be allowed by the assignee. The registry, the premises being 
in Middlesex, is not notice for this purpose. Tender, after the bill filed, 
of the balance, deducting the payments to the mortgagee, with costs, 
deprived the assignee of subsequent costs. Williams v. Sorrell, 4 Vcs. 
389. 


Kiglitb 
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5. Rights of the devisee of a reversionary interest to have the money 
arising from a sale, secured. 

Testator having a debt secured upon land, gives the mortgage money to 
the mortgagor, and desires that he will give a reversionary interest in the 
premises to A. The mortgagor selling the estate, shall bring the mortgage 
money into court, for the use of the devisee of the reversion, subject to the 
life-estate. Lewis v. King, 2 B. C. C. 630. 

XL iliature and extent of t\jt interest anti ohligatian of tjfic ficir 

of tijt mortgagor^ 

1. His interest, being an infant, will be guarded, by inquiring whether 
a sale will be for his benefit. 

Inquiry directed, in case the mortgagee’s consent to a sale whether it will 
be for the benefit of the infant heir of the mortgagor. Mondey v. Mondey, 

1 Vcs. & Beam. 222. 

2. By executing new securities, the debt becomes his own. 

1. Where heir inherits a mortgaged estate, if he executes a new covenant 
and bond, with a new equity of redemption, he makes the debt his own, 
and his personal estate shall be primarily liable. Donisthorpe v. Porter, 

2 Eden, 162. 

2. Mortgaged estate descends ; the mortgagee pressing, the security is 
assigned ; a mere covenant by the heir, upon that occasion, for payment, 
does not make it his personal debt. 3 Ves, 131. 

3. Is included in the saving of 7th Geo. 2. c. 14*. Ir. 

The heir of mortgagor may take advantage of the saving in the statute 
7 Geo. 2. c. H. in favour of infants, persons of nonsane memory, and Jerne 
coverts. Carew v. Johnstone, 2 Sch. & Lef. 280. 

XII. il'tcgcr. 

By union with the fee. 

Mortgage not merged by union with the fee; the actual intention, not 
establised by acts of the party, presumed from the greater advantage against 
merger in favour of tlic personal representative. Forbes v. Moffat, 18 Ves. 
jun. 384. 


MORTMAIN AND CHARITY. 

I. rriation to tgt 0tat. i ©Dto* •i*. 1 . 14. 

What uses .ire within the statute. 

II. 3in relattott to tfie sitat. iS t. 4. 

Charitable uses within the statute — a bequest for preaching a 
sermon, keeping chimes in repair, and paying singers. 

III. 3n ttlattott to tfit sitat. 9 €to, 2. t* a6. 

1. It was intended to have a local operation only. 

2. It meant to prevent an addition, by will, to land already in 

mortmain. 

S. Inrolment in the court of chancery, means the court of cJian- 
cery in England. 

4. Bequests witliiu the statute ~ ilevise upon a secret trust for a 
charity. 


5, Be- 
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5- Bequests within the statute — devise declared to be in trust 
for a charity, though no declaration of trust executed pur- 
suant to the statute of frauds. 

6. Bequests within the statute — a charity for general purposes. 

7. Bequests within the statute — where the principal part of a 

charity fails the whole fails. 

8. Bequests within the statute — bequest in favour of tt^^o per- 

sons by name, for officiating in a charity void by the statute. 

9. Bequests within the statute — a charity bad in part, iiiils in 

all, if every part is connected. 

1 0, Bequests within the statute — legacy secured by mortgage, 

1 1 , Bequests within the statute — bequest of a mortgage, though 

included in a residue. 

1 2, Bequests within the statute — devise of real and personal 

estate in trust for debts and legacies, void as a charge of 
cljarity legacies upon the real and leasehold estates, and 
money on mortgage. 

18. Bequests within the statute — legacy to be laid out in land, 
until which, at interest. 

14. Bequests within the statute — devise of real estates to be sold, 

and the produce, with the personal estate, upon trust, to 
be laid out in lands or the funds, subject to the debts and 
legacies, for the maintenance of a charity in Scotlaiul; 
void as to the produce of the real estate, valid as to the 
personal property, by the effect of the option, 

15. Bequests within the statute — bequest of money secured by 

assignment of the poor and county rates. 

16. Bequests within the statute — legacy to the trustees of a 

chapel for protestant dissenters, to be applied in discharge 
of the mortgage on the chapel. 

17. Bequests within the statute — legacy to be laid out in land 

for the benefit of two preachers at a chapel. 

18. Bequests within the statute — legacy to be laid out in land 

for the establishment of minister of a chapel. 

19. Bequests within the statute — trust to build or purchase a 

chapel, support a gospel minister, and for such charitable 
uses as executors should think proper. 

20. Bequests within the statute — devise of a house to keep 

books in, for the increase and improvement of Christian 
knowledge, 

21. Bequests within the statute — legacy to build and endow a 

hospital upon land, not already in mortmain. 

22. Bequests w^ithin the statute — legacy towards erecting an 

endowment of a hospital for die county of D. it being 
necessary to purchase land for that puipose. 

23. Bequests within the statute — bequest to sell and buy land to 

erect an almshouse. 

24. Bequests within the statute — devise of real and personal 

estate to be sold, and part of the money to be laid out in 
the purchase of land to erect and endow an almshouse. 

25. Bequests within the statute — legacy to build almshouses, and 

purchase the ground ; w ith secondary objects* 


26 . r>e- 
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26. Bequests within the statute - — legacy to build a school-house, 

and to endow it, the parish having land on which a school- 
house formerly stood. 

27. Bequests within the statute — a legacy to erect a new school- 

house, there being no land upon which to erect. 

28. Bequests within the statute — bequest to erect a school-house, 

and purchase land for that purpose. 

29. Bequests within the statute — devise of freehold houses to 

eight poor persons of a parish. 

30. Bequests within the statute — legacy to the governors of 

queen Anne’s bounty. 

31. Bequests within the statute — legacy “to the society for in- 

creasing clergymen’s livings in England and Wales,” 
(which means the trustees of queen Anne’s bounty,) for 
the perpetual purpose of increasing their livings. 

32. Bequests within the statute — trust for establisning a per- 

petual botanical garden ; the testator adding, that he trusted 
it would be a public benefit. 

33. Bequests within the statute — bequest of a navigation share 

for the improvement of the city of Bath. 

34. Bequests within the statute — a citizen of London cannot, 

under the custom, give land out of London in mortmain. 

35. Bequests within the exception in the statute — general rules. 

36. Bequests within the exception in the statute — the exception 

only extends to colleges established at the time when the 
statute was enacted. 

37. Bequests within the exception in the statute — devise to the 

thirteen fellows of A. living at testator’s death.” 

38. Bequests not within the statute — devise in mortmain by a 

will before the statute. 

39. Bequests not within the statute — appointment in mortmain 

after the statute, under a power in a will executed before. 

40. Bequests not within the statute — gift of personalty to estab- 

lish a school. 

41. Bequests not within the statute — devise of real and personal 

estate to trustees to take a house for a school, to educate 
children and grandchildren of particular persons. 

42. Bequests not within the statute — legacy to erect a school 

and blind asylum, with a direction that lands should not be 
purchased, and the expression of an expectation that lands 
would be given for the charities. 

43. Bequests not within the statute — bequest for building a 

house for reduced gentlewomen. 

44. Bequests not within the statute — money to build a parson- 

age-house, where no land is to be purchased. 

45. Bequests not within the statute — money to repair parsonage- 

houses. 

46. Bequests not within the statute — legacy to be laid out in 

building upon land already in mortmain. 

47. Bequests not within the statute — bequest for rebuilding, re- 

pairing, &c. almshouses, is valid to the extent of any ap- 
plication upon the land already in mortmain. 

VoL. VIII. 3 D 48. Bequests 



770 


MORTMAIN AND CHARITY. [CHANCEity 


48. Bequests not within the statute — legacy towards erecting 

an endowment of a hospital for the county of D.” may go 
in aid of an endowment of any hospital already existing. 

49. Bequests not within the statute — legacy for the increase and 

improvement of Christian knowleclge. 

50. Bequests not within the statute — bequest of money to be 

invested in the funds, until it could be laid out in land 
^ to the satisfaction” of the trustees. 

51. Bequests not within the statute — money to be laid out in 

the purchase of heritable securities in Scotland. 

52. Bequests not within the statute — legacy to be laid out in 

land in Scotland. 

53. Bequests not within the statute — devise of real estates to be 

sold, and the produce, with the personal estate, upon trust, 
to be laid out in lands or the funds, subject to debts and 
legacies, for the maintenance of a charity in Scotland; 
void as to the produce of the real estate ; valid as to the 
personal property, by the effect of the option. 

54. Bequests not within the statute — legacy to be laid out in 

land in Ireland. 

55. Bequests not within the statute — quaire^ whether a bequest 

of money upon mortgage is. 

56. Bequests of a doubtful class — devise upon a secret trust for 

a charity, not declared pursuant to the statute of frauds. 

57. Bequests of a doubtful class — bequest of money upon 

mortgage. 

58. CJonveyances within the statute — mortgage of turnpike tolls. 

59. Conveyances within the statute — influence of a will upon a 

deed executed within the year. 

60. Conveyances not within the statute — reservation to the 

grantor of a power of regulating the charity. 

61. Conveyances not within the statute — deed, when enrolled, 

need not be executed by grantees : sufficient, if by grantor. 

62. Conveyances not within the statute — a case in which the 

grantor retained the deed, after enrolment, in his possession, 
and was himself rector of the benefice endowed. 

63. Conveyances not within the exception in the statute — grant 

to a college, not beneficially, but in trust for other objects, 

IV. In relation to tge question, togat btqmm are to cgaritablc 
um ; togat not. 

1. What are — bequest to poor relations. 

2. What are — devise, with a discretion yearly to distribute so 

much amongst testator’s poor kinsfolk, and their issue, 
dwelling in B. 

3. What are — bequest of residue ‘‘to the widows and chil- 

dren of seamen belonging to the town of Liverpool.” 

4. What are not — bequest for such “ benevolent” purposes 

as the trustees in their discretion may agree on. 

^5. What are not — bequest in trust for such objects of bene- 
volence and liberality as the trustee hi his own discretion 
shall most approve- 


V. In 
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V. Jtt relation to tge eottotruttion of OeOioesi to tgaritable tiaeo* 

1. Rule of construing wills in charity cases, different from the 

cases of individuals. 

2. Rule of construction, where the intention is obscure. 

3. Bequest to erect,” imports that land is to be bought, unless 

a contrary intent is manifested. 

4. Whether a bequest for repairing a chapel, authorizes the 

building a new one. 

5. A legacy substituted for one void by the statute, without 

naming tlie fund, was held to be out of the same fund as 
the other. 

6. Where testator directs” the residue “ to be divided for” 

certain charitable purposes named, and other charitable 
purposes to be named hereafter,” which he omits. 

7. A surplus, with its increase, was held to result, after a term, 

to the charity, under the general trust ; not to the heir. 

8. A case in which the question was, whether the amount of 

the sum to be appointed was discretionary in the ap- 
pointor. 

9. A bequest in trust ‘‘ for the worship and service of God.” 

VI. 3in relation to tge ton^truttton of beeba to tBorttable ujsejjf 

In relation to religious worship. 

VII. £)f tbf era of tfte iuriabittion of tbe tourt of tbanterp, 

upon informations for eatabliaging tgaritieb. 

It arose since the reign of Elizabeth. 

VIII. £)f tbe general (urijsbittion ejrertisteb bn tge tourt of 

tfiantcrp ober cfiarittea. 

1. Distinction between the internal management of a charity, 

and management of the revenue. 

2. Where the charity is regulated by governors under a 

charter. 

3. To enforce trusts on laches of visitor. 

4. In the case of the visitor becoming lunatic. 

5. To enforce trusts, on abuse by trustees, by decreeing an 

account for the time past. 

6. To enforce trusts, on abuse by trustees, by vacating appoint- 

ments to offices. 

7. Breach of trust, by pulling down and selling the materials 

of a chapel, and converting to other uses the burial 
ground, relieved against. 

8. To enforce trusts on laches of trustee, by directing an 

application for the sign manual to erect a charity. 

9. To enforce trusts on laches of trustees, by appointing re- 

ceiver, and decreeing account. 

10. By correcting deviations from the will of the founder. 

11. To administer in case of non-acceptance of bequest. 

12. Obligation to administer trusts for the benefit of protestant 

dissenting congregations. 

3D 2 


13. Of 
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13. Of marshalling bequests by wills made before and after the 
mortmain act, so as to render all available. 

14*. Of marshalling assets in the case where realty and per- 
sonalty are bequeathed, and the real bequest is void. 

15. In relation to injunctions. 

16. In the case of the foundling hospital. 

1 7. Presumptions are in favour of a charity. 

18. Presumption in favour of the regularity of proceedings. 

IX. Jn relation to commigjsionjS anli commijjeionerei of eljarit:^ 

able urn* 

1. Commission — the mode of objecting to a commission issued 

in an unwarrantable case, may be by exceptions. 

2. Commissioners — a contempt offered to them is punishable 

by the great seal. 

X. Ji! relation to tfie quesition, tofietber a eSaritafale faetinegt iss 

siuci) a0 a court of equit!! toil I eterute. 

1. Where the property is devoted to charity in general. 

2. Where a charitable purpose is expressed, however general, 

the bequest shall not fail on account of the uncertainty ot* 
the object. 

3. The most general gifts for charity will be executed. 

4. It has never executed a charity unless described by the will, 

or the property has been devoted to charity in general. 

5. A power to trustees to continue testator’s charities, or to 

give any others they should think fit. 

6. Bequest of residue to the widows and children of seamen 

belonging to the town of Liverpool.” 

7. Where no executor has been named to carry the purpose 

into effect. 

8. Where the trustee died in testator’s lifetime, and the bequest 

was to such charitable purposes as he should appoint. 

9. Where the executor wlio was to name the hospital to which, 

&c. was struck out of the will. 

10. A conveyance defective from limitation to certain officers, 
instead of the corporate body, aided under 43 Eliz. c. 4. 

1 J . Bequest to a charity in Scotland. 

XI. Jn relation to prrltimnarit0 to tarqiittg cbarttablc U0t0 

into ettcution. 

Acceptance of the bequest by the beneficiary. 

XII. 3[n relation to tf)t mobe in tobteb cbaiitnblc im& tt‘ill br 

tarrieb into eterutioii. 

' l. Where the property is devoted to charity in general. 

2. Where the purpose is indefinite, the disposition is in the 

sign manual ; where a trustee is to be interposed, with an 
object defined, the court will administer. 

3. Where the will interposes a trust, the disposition must be 
... by a scheme before the master ; where no trust, by sign 

manual. 


4. Where 
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4f. Where the intention is obscurely expressed. 

5. Where the mode prescribed is left uncertain, 

6. Where testator directs’^ the residue “ to be divided for’^ 

certain charitable purposes named, “ and other charitable 
purposes to be named hereafter,” which he omits. 

7. Where the trustee died in testator^s lifetime, and the bequest 

was to such charitable purposes as he should appoint. 

8. Where a charity is so given that there can be no objects. 

J). Where the objects of a charity may, though they do not at 

present, exist. 

10. Where a gift to a charity was riot void, but such as the court 

could not tolerate. 

1 1 . Where a charity cannot be executed as directed, but may 

substantially in another mode, it shall be executed nj pres* 

12. In administering a charity, though a particular intention 

fails, the general intention shall be executed cy pres, 

1 3. On failure of the particular mode prescribed. 

14. The court will not execute a trust differently from that in- 

tended, unless it cannot be executed literally. 

15. Authority of the great seal, having summary powers to 

regulate a charity, to vary the foundation of the trust. 

1 6. A case in which the direction of the founder was varied. 

1 7. The doctrine of cy jrres is now much narrower tluui for- 

merly. 

18. Where two parties differ as to the mode of execution, the 

leaning is in favor of the original system. 

19. Administrators of charities becoming subject to a foreign 

power, a new scheme must be laid before the court. 

20. A trust for the advancement of Christianity, wanting objects, 

must be appointed de novo, 

21. In the case of an increase of revenue. 

22. In the case of a surplus. 

23. Where the beneficiary refuses to accept. 

24. A devise of lands to build and endow a college, may be ex- 

ecuted on a grant of a charter from the crown. 

25. In the case of a bequest for the increase and improvement 

of Christian knowledge. 

26. Legacy to repair parsonage houses ; the election of the ob- 

jects is in the court. 

27. Where advowsons are devised to a college already having its 

number. 

28. In the case of a bequest of residue “ to the widows and 

children of seamen belonging to the town of Liverpool.” 

29. By building a new chapel where the trust was for repairs. 

30. Where a devise to a corporation was in trust “ from time to 

time” to expend upon a road “ at their discretion.” 

31. The case of Harrow school. 

XIII. 3ln tge relattoti to Itam of rgant|i laniid. 

1. The power of trustees to lease, will be controlled for the 

benefit of the charity. 

2. A charity lease will be set aside for undervalue. 

3D 3 


3. Cases 
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3. Cases in \^hich leases have been set aside for undervalue. 

4. Cases in which long leases have been set aside. 

5. Cases in which leases with covenant for perpetual renewal 

have been set aside. 

6. Cases in which leases impeached for inadequacy of value, 

have been upheld. 

7. Cases in which long leases have been upheld. 

XIV. 3iu wlation to tftc fuiiDff of tlttmo0ptiatp torpotarion^. 

Stock cannot be appropriated to support a permanent charity ; 
but must be sold. 

XV. Hn telattoii to offitts in tlttmoppnatp totporattoiip* 

1. Of elections. 

2. Course of proceedings to remove an officer. 

3. Course of proceeding to remove an officer de facto^ where, 

from failure of heirs, the crown becomes visitor. 

XVI. vtlation ta ju&icial 

1. What institutions are the subjects of a bill, what of an in- 

formation. 

2. The prayer of relief in a charity suit, how far important or 

conclusive. 

3. In relation to the statute 52 Geo. 3. c. 101. giving the re- 

lief by petition — general rules as to the cases to which the 
act applies. 

4. In relation to the statute 52 Geo. 3. c. 101. giving the re- 

lief by petition — cases not within the act. 

5. Of referring a charity cause — to a particular person by name, 

not as arbitrator. 

6. Proceedings under an award in a charity cause — consent 
of the attorney-general, or inquiry as to its beneficial ten- 
dency, requisite. 

7. The only decree, where relator in a charity cause appears to 

have no title, can be to dismiss, 

8. The course of correcting the omission, in a decree in a cha- 

rity case, to declare the nature of the charity, may be upon 
farther directions, without a re-hearing. 

9. Of perpetuating an information, by executing under it from 

time to time. 

10. The strict rules of practice, whether applicable to injunctions 

in charity causes. 

11. Mode of proceeding to remove a governor fraudulently 

elected. 

12. Course of proceeding to remove an officer de factOy where, 

from failure of heirs, the crown becomes visitor. 

XVII. Bin ttlatton to tgt tiggto of tfjttti ptroono. 

1. A void bequest to a charity is as none, under a settlement 

with limitations over on default of appointment. 

2. A void charge in favour of a charity, sinks for the devisee. 

3. Right of the devisee, subject to a charitable charge, to ac- 

cumulations previous to the charity taking effect. 

4. Right 
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4. Right of the next of kin to the surplus of a bequest to a 

charity. 

5. Right of the next of kin to tlie surplus of a residue left to a 

charity. 

6. Right of the next of kin on a void bequest to promote 

popery. 

7. Right of the heir to accumulations, previous to devise ex- 

ecuted. 

8. Right of the heir to the surplus of rents bequeathed to a 

Parity. 

9. Right of the heir to the surplus, where the rents of an estate 

bequeathed to a charity, are increased. 

10. Bequest of a doubtful class — legacy for clothing such poor 
children as should be educated in the school of the nunnery 
of Waterford. 

I. In trelamn to tgt 0ran i 4. t, 14. 

What uses are within the statute. 

1 . Legacy to such purposes as the superior of a convent or her successor 
may judge most expedient, void as a superstitious use. 6 Ves. 567. 

2. The statute 1 Edw. 6. c. 14. relates only to superstitious uses of a par- 
ticular description then existing. 7 Ves. 495. 

IL 3in relation to tSe 0taL 43 (Ely. u 4. 

Charitable uses within the statute — a bequest for preaching a sermony 
keeping chimes in repair, and paying singers. 

A bequest for preaching a sermon on ascension-day, for keeping the 
chimes of the church in repair, and for a payment to be made to the singers 
in the gallery of the church, are all bequests to charitable uses, within 
43 Eliz. Turner v. Ogden, Cox, 316. 

III. In ttlatton to i$tat. 9 (!Dto. 2. t. 3(). 

1 . It was intended to have a local operation only. 

The statute of mortmain does not extend to the island of Grenada, in the 
West Indies ; the object of the statute being wholly political, it having 
grown out of local circumstances, and being intended to have only a local 
operation. Attorney-general v. Stewart, 2 Mer, 1 43. 

2. It meant to prevent an addition, by will, to land already in mortmain* 

The statute of mortmain meant to prevent a person from adding to land 
already in mortmain by will. 2 Ve8l241. 

S. Inrolment in the court of chancery, means the court of chancery in 

England. 

Donations inter vivos in mortmain, are not prohibited by the statute, but 
regulated ; the statute requiring enrolment in the court of chancery ; by 
which is meant the court of chancery in England, where there is an ancient 
office for the enrolment of deeds ; and there being no enrolment offices an- 
nexed to the courts of chancery in the colonies. Attorney-general v. Stewart, 
2 Mer. 143. 

4. Bequests within the statute — devise upon a secret trust &r a 

charity. 

1. Devise held to be void, being proved to be upon a secret trust for a 

3 D 4 charity : 
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charity ; conveyances having been made by the devisees, and the trust de- 
clared, though they denied, by their answer, having made any promise. 
Edwards v. Pike, 1 Eden, 267. 

2. Devise by will, attested by three witnesses, to A., B., and C., and the 
heirs of the survivor. The bill stated that it was upon a secret trust for a cha- 
rity declared by an instrument executed at the same time as the will, and at- 
tested by two witnesses only, which was admitted by the answer. Held, 
that the devise was void under the statute of mortmain. Boson v. Statham, 
1 Eden, 508.; 1 Cox, 17. 

5. Bequests within the statute — devise declared to be in trust for a 

charity, though no declaration of trust executed pursuant to the sta- 
tute of frauds. 

Devise to A., 15., and C., and the heirs of the survivor, declared to be in 
trust for a charity, and therefore void, although no declaration of trust exe- 
cuted according to the statute of frauds. Boson v. Statham, 1 Cox, 16. 

6. Bequests within the statute — a charity for general purj^oses. 

1 . A general charity is void under the statute of mortmain. Blandford 
V. Fackerell, 4 B. C. C. 394. 

2. Testator gave real and personal in trust, that a commodious and proper 
house should be taken on lease, at such yearly rent as should be agreed on, 
or otherwise as the trustees should think fit, as a school, and that the chil- 
dren and grandchildren of some relations should be placed there from the age 
of seven to fourteen, then to be put out apprentices ; also, that such other 
children, as the trustees should think fit, should be placed at the same 
school ; and he gave directions as to an inscription, visitation, &c. : this trust 
is void under the mortmain act, as to the general purpose of a permanent 
charity, but good as to the dispositions for the relations, to the extent of 
children and grandchildren of such of the stocks specified as were in being 
at the testator’s death; and while the school is kept open for them, other 
children may be educated there. Blandford v. Thackerell, 1 Ves. 238. 

7. Bequests within the statute — where the principal part of a charity 

fails, the whole fails. 

Where the principal part of a charity fails, the whole fails ; though part 
would have been good if unconnected ; as a bequest to an infirmary, or a 
school, connected with a purpose of building it. 10 Ves. 538. 

8. Bequests within the statute— bequest in favour of two persons by 

name, for officiating in a charity, void by the statute. 

A conveyance of land to a charitable use, enrolled within the time limited 
by the stat. of 9 Geo. 2. c. 36. is not void by reason of any reservation to tiie 
grantor of a power of regulating the charity. It is sufficient that the deed is 
executed by the grantor at the time of the inrolment, and it need not be 
executed by the grantees. A bequest of money to be laid out in land, and 
applied to a charitable use, but until an eligible purchase can be made, to 
be laid out at interest, and the interest applied in the same manner, does 
not give any alternative to the trustees, but is void by the statute. And so 
is a bequest made in favour of tw*o persons by name, if given to them for 
officiating in a charity, void by the statute. Greives v. Case, Cox, 301. 

9. Bequests within the statute — a charity bad in part, fails in all, if 

every part is connected. 

A charity, bad in part, must fail as to the whole, if every part is con- 
nected : as a bequest to educate children, the first part of the plan being to 
build a school. 10 Ves. 534. 

10. Bcqucbti 



777 


Appendix.] In relation to the staL 9 Geo. 2. c. 36. 

10. Bequests within the statute — legacy secured by mortgage. 
Charitable legacy secured by mortgage, is void by the statute 9 Gea. 2. 
c. 36. White v. Evans, 4 Ves. 21. 

11. Bequests within the statute — bequest of a mortgage, though in- 

cluded in a residue. 

Mortgages cannot pass to a charity, though included in a residue. At- 
torney-general V. Earl of Winchelsea, 3 B. C. C. 373. 

12. Bequests within the statute devise of real and personal estate in 
trust for debts and legacies, void as a charge of charity legacies 
upon the real and leasehold estates, and money on mortgage. 

Devise of real and personal estate in trust for debts and legacies, 

void under the statute 9 Geo. 2. c. 36., as a charge of charity legacies 
upon the real and leasehold estates, and money on mortgage ; but on a 
deficiency of assets, the other legatees preferred to the heir. Currie v.Pye, 
17 Ves. jun. 462, 

13. Bequests within the statute — legacy to be laid out in land, until 

which, at interest. 

Vide 1 Cox, 301. 

1 4. Inquests within the statute — devise of real estates to be sold, and 
the produce, with the personal estate, upon trust, to be laid out in 
lands or the funds, subject to the debts and legacies, for the main- 
tenance of a charily in Scotland ; void as to the produce of the real 
estate, valid as to the personal property, by the effect of the 
option. 

Devise of real estate to be sold ; and the produce with the personal estate 
upon trust. to be laid out in lands, or the funds, subject to the debts and le- 
gacies, for the maintenance of a charity in Scotland : void as to the produce 
of the real estate ; valid as to the personal property by the effect of the 
option. The debts and other charges upon the fund apportioned according 
to the Attorney-general v. the Earl of Winchelsea, (3 Bro. C. C. 373.) Curtis 
v. Hutton, 14 Ves. 537. 

1 5. Bequests within the statute — bequest of money secured by assign- 

ment of the poor and county rates. 

Money secured by assignment of the poor rates and county rates, is within 
the stat. 9 Geo. 2. c. 36. ; and therefore cannot pass under a bequest to a 
charity. Finch v. Squire, 10 Ves. 41. 

16. Bequests within the statute — legacy to the trustees of a chapel for 
protestant dissenters, to be applied in discharge of the mortgage on 
the chapel. 

Legacy to the trustees of a chapel for protestant dissenters, to be applied 
by them towards the discharge of the mortgage on the said chapel, is void 
under the statute 9 Geo. 2. c. 36. The mortgage having been paid off by 
other funds in the testator’s life, the court would not say the legacy might 
not have been applied in repairing or sustaining the chapel ; but was of 
opinion it could not be applied to any other charitable purpose. Corbyn v. 
French, 4 Ves. 418. 

17. Bequests within the statute — legacy to be laid out in land for the 

benefit of two preacners at a chapel. 

A bequest of money to be laid out in land for the benefit of two preachers 
at a chapel, is void by the statute. Grieves v. Case, 4 B. C. C. 67. So, 

though 
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though to be invested till an eligible purchase can be had. Ibid. And gift 
of part of the fund to A. and B., the then preachers, void. Ibid. 

18. Bequests within the statute — legacy to be laid out in land for the 

establishment of minister of a chapel. 

Bequest of money to be laid out in land for establishment of minister of a 
chapel, void under the 9 Geo. 2. c. 36.; and not supported by supposing a 
discretion in the trustees not to lay it out in land, the directions being im- 
perative. Grieves v. Case, 1 Ves. 54*8. 

19. Bequests within the statute — trust to build or purchase a chapel, 
support a gospel minister, and for such charitable uses as executors 
should think proper. 

Trust by will, for building or purchasing a chapel, where it may appear to 
the executors to be most wanted : if any overplus, to go towards the support 
of a faithful gospel minister, not exceeding 20^. a year ; and if any further 
surplus, for such charitable uses as the executors should think proper. The 
whole trust void, not only as to the real estate and a mortgage, but also as 
to the personal estate ; and the real estate went to the heir at law ; and the 
personal to the next of kin. Chapman v. Brown, 6 Ves. 404. 

20. Bequests within the statute — devise of a house to keep books in, 

for the increase and improvement of Christian knowledge. 
Bequest of the residue of personal estate for the use of the Welch circu- 
lating charity schools, as long as they should continue, and the increase and 
improvement of Christian knowledge, and promoting religion, and to pur- 
chase bibles and other religious books, pamphlets, and tracts, as the trustees 
should think fit, to go to the same uses with those already bought, and to be 
kept in a house, devised for that purpose* The devise of the house void : 
the personal bequest sustained, as a general charitable purpose for promot- 
ing Christian knowledge ; to be executed, regard being had, as far as rea- 
sonably may be, to the particular charity pointed out ; with checks, making 
it consistent with the establishments of the country, viz. as to unlicensed 
schools, itinerant preachers, &c. Attorney-general v. Stepney, 10 Ves. 22. 

21. Bequests within the statute — legacy to build and endow a hospital 

upon land, not already in mortmain. 

Bequest of money to build and endow an hospital upon land, not already 
in mortmain, held to be void under st. 9 Geo. 2. Pelham v. Anderson, 
2 Eden, 296. 

22. Bequests within the statute — legacy towards erecting an endow- 
ment of a hospital in the county of D. it being necessary to pur- 
chase land for that purpose. 

A legacy towards “ the erecting an endowment of a hospital for the 
county of D.” is void, if it be necessary to purchase land for the purpose ; 
but it may go in aid of an endowment of any hospital already existing. Ex 
parte Foy, Cox, 163. 

23. Bequests within the statute — bequest to sell and buy land to erect 

an alms-house. 

Where testatrix devised her freehold and leasehold estates to trustees, 
which she directed them to sell, and buy ground and erect an alms-house, 
and lay out the residue in land, and also gave the residue of her personal 
estate to the like uses ; the devise of the freehold and leasehold being void 
under the statute of mortmain, part of a decree at the rolls, which declared 
that if the trustees could obtain the gift of a piece of ground, they might 

erect 
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erect an alms-house, (giving them two years to procure such gift,) and also 
that they were entitled to have the assets marshalled so as to throw the 
debts, &c. on the leasehold, reversed, on appeal, by the lord chancellor. 
Attorney-general v. Tyndall, 2 Eden, 207. ; Amb. 614?. 

24*. Bequests within the statute — devise of real and personal estate to 
be sold, and part of the money to be laid out in the purchase of land 
to erect and endow an alms-house. 

Devise of real and personal estate to be sold, and part of the money to 
be laid out in the purchase of land to erect and endow an alms-house, is 
void. Attorney-general v. Tyndall, 1 B. C. C. 4?44'. n. 

25. Bequests within the statute — legacy to build alms-houses and pur- 

chase the ground with secondary objects. 

Legacy to build alms-houses and purchase the ground ; with a residuary 
bequest to a charitable society, provided they will furnish a piece of ground 
to build the houses ; taking the management ; and, if not, substituting 
trustees, with a direction to procure a piece of ground, &c. The whole 
void as to the primary object under the statute 9 Geo. 2. c. 36. ; being to 
purchase land to build the alms-houses ; or at least, land already in mortmain 
not being distinctly pointed out ; and the secondary^ object, though alone it 
might have been good, failing with the principal, with which it was connect- 
ed. Attorney-general v. Davies, 9 Ves. 535. 

26. Bequests within the statute — legacy to build a school-house and 
to endow it, the parish having land on which a school-house formerly 
stood. 

A legacy to build a school-house, and to endow it, the parish having land 
on which a school-house formerly stood, held to come within the statute of 
mortmain. Attorney-general v. Hutchinson, Dick. 518. 

27. Bequests within the statute — a legacy to erect a new school-house, 

there being no land upon which to erect. 

Money given to erect a new school-house, there being no land upon which 
to erect, is within the statute of mortmain. Attorney-general v. Hutchin- 
son, 1 B.C.C. 14*4. n. ; Pelham v. Anderson, Ibid. 

28. Bequests within the statute — bequest to erect a school-house and 

purchase land for that purpose. 

Testatrix gave the residue of her personal estate to trustees “ to cause to 
be erected and built a dwelling-house to be appropriated to the use of a 
school-house, and directed her trustees to purchase land for that purpose." 
The trustees purchased land with their own money, which they were ready 
to give to the charity. To a bill praying that the charity might be carried 
into effect ; demurrer for that the charitable legacies were void, allowed. 
Attorney-general v. Nash, 3 B. C. C. 588. 

29. Bequests within the statute — devise of freehold houses to eight 

poor persons of a parish. 

Devise of freehold houses to eight poor persons of a parish ; the gift being 
void by the statute of mortmain, a personal fund attached to the real is also 
void, and the court will not apply the gift to any other purpose. Attorney- 
general V. Goulding, 2 B. C. C. 428. 

30. Bequests within the statute — legacy to the governors of queen 

Anne’s bounty. 

A legacy to the corporation of queen Anne’s bounty is void, as by the 
rules of the corporation it must be laid out in land. Widmore v. Coxpor- 
ation of queen Anne’s bounty, 1 B. C. C. 13. n. 


31. Bequests 
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SI. Bequests within the statute — legacy to the society for increasing 
clergymen’s livings in England and Wales,” (which means the trus- 
tees of queen Anne’s bounty,) for the perpetual purpose of increasing 
their livings. 

Bequest to the society for increasing clergymen’s livings in England and 
Wales for the perpetual purpose of increasing their livings: the governors 
* of queen Anne^s bounty alone answer the description ; and as all their funds 
are laid out in land, the bequest is void by the statute of mortmain. Middle- 
ton V, Clitherow, 3 Ves. 734. 

32. Bequests within the statute — trusts for establishing a perpetual 
botanical garden, the testator adding, that he trusted it would be a 
public benefit. 

Trust of real and personal estate by will, for the purpose of establishing 
a perpetual botanical garden, declared void, upon the expression of the tes- 
tator, that he trusted it would be a public benefit. Townley v. Bedwell, 
6 Ves. 194. 

33. Bequests within the statute — bequest of a navigation share for the 

improvement of the city of Bath. 

Specific disposition by will, in trust to sell, and, in the first place, pay debts, 
legacies, and charges of probate and execution of the trust ; and in the next 
place, that the re|idue of the money be appropriated to the improvement of 
the city of Bath, is void by statute 9 Geo. 2. c. 36. as to a navigation share, 
which being real estate goes to the heir, and as to money on real securities, 
as mortgages, turnpike bonds, and commissioners’ bonds for the improve- 
ment of the city of Bath ; which go to the next of kin ; the general residue 
undisposed of, was first applied to the debts and other charges ; and the defi- 
ciency was borne by the trust property, that passed to the city of Bath, and 
that, of which the disposition failed by the statute, pro raid. Howse v. 
Chapman, 4 Ves. 542. 

34. Bequests within the statute — a citizen of London cannot, under the 

custom, give land out of London in mortmain. 

Vide 4 B. C. C. 409. 

35. Bequests within the exception in the statute — general rules. 

1. The legislature intended to except such devises as were really and 
bond fide for the benefit of colleges, not those where the legal interest only 
passes to the college in trust for other charitable uses. Attorney-general v. 
Tancred, 1 Eden, 15. ; 1 Blk. 90. ; Amb. 354. 

2. The legislature intended by the exception in the statute of mortmain, 
to save devises for the benefit of particular members as well as of the whole 
body. Attorney-general v. Tancred. Ibid. 

36. Bequests within the exception in the statute — the exception only 
extends to colleges established at the time when the statute was 
enacted. 

The exception in the statute of mortmain only extends to colleges estab- 
lished at the time when the statute was enacted. Attorney-general v. Tan- 
cred. Ibid. 

37. Bequests within the exception in the statute — devise to the 

thirteen fellows of A. living at testator’s death.” 

Devise of lands to ‘‘ the thirteen fellows of Christ’s, and the fellows of 
Gonville gnd Caius living at the testator’s death,” is a devise for the benefit 
of the whole body-corporate, not of the particular fellows in their natural 

18 * , capacities, 
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capacities, and valid under the exception in the statute of mortmain. At- 
torney-general V. Tancred, 1 Eden, 10. ; 1 Blk. 90. ; A mb. 

38. Bequests not within the statute — devise in mortmain by a will 

before the statute. 

Vide Dick. 414. 

39. Bequests not within the statute — appointment in mortmain after 

the statute, under a power in a will executed before. 

Vide 1 Eden, 482. 

40. Bequests not within the statute — gift of personalty to establish a 

school. 

The gift of personalty to establish a school not within the statute of 
mortmain. Attorney-general v. Williams, 4 B. C. C. 526. ; Cox, 387. 

41. Bequests not within the statute — devise of real and personal estate 
to trustees to take a house for a school, to educate children and grand- 
children of particular persons. 

Devise of real and personal estate to trustees to take a house for a school, 
to educate children and grandchildren of particular persons, and other 
children ; good as to the particular objects, but bad as a general charity. 
Blandford v. Fackerell, 4 B. C. C. 394. 

42. Bequests not within the statute — legacy to erect a school and 
blind asylum, with a direction that lands should not be purchased, 
and the expression of an expectation that lands would be given for 
tile charities. 

A sum of money was bequeathed to erect a blue-coat school and establish 
a blind asylum, with a direction that lands should not be purchased, and the 
expression of an expectation that lands would be given for the charities. 
The bequest held not to be void under the mortmain act. Henshaw v. At- 
kinson, 3 Mad. 306. 

43. Bequests not within the statute — bequest for building a house for 

reduced gendewomen. 

A bequest of a sum of money for building a house for reduced gentle- 
women, is valid, and not against the mortmain acts. Attorney-general v. 
Power, 1 Ball & Beatty, 145. 

44. Bequests not within the statute — money to build a parsonage- 

house, where no land is to be purchased. 

Money left to build a pjxrsonage house, where no land is to be purchased, 
is not within the statute of mortmain. Brodie v. Duke of Cluindos, 
1 B. C. C. 444. n. ; Attorney-general v. Bishop of Oxford, Ibid. 

45. Bequests not within the statute — money to repair parsonage 

houses. 

Money left to repair parsonage houses is not within the statute of mort- 
main. Attorney-general v. Bishop of Chester, 1 B. C. C. 444. 

46. Bequests not within the statute — legacy to be laid out in 

building upon land already in mortmain. 

Bequest of money to be laid out in building upon land already in mort- 
main good. Attorney-general v. Munby, 1 Mer. 327. * 

47. Bequests not within the statute — bequest for rebuilding, repairing, 
&c. alms-houses, is valid to the extent of any application upon the 
land already in mortmain. 

Vide 8 Ves. 186.; 


48. Bequests 
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48. Bequests not within the statute — legacy towards erecting an 
endowment of a hospital for the county of D.” may go in aid of an 
endowment of any hospital already existing. 

Vide Cox, 163. 

49. Bequests not within the statute — legacy for the increase and 

improvement of Christian knowledge. 

Vide 10 Ves. 22. 

50. Bequests not within the statute — bequest of money to be invested 
in the funds, until it could be laid out in land “ to the satisfaction” of 
the trustees. 

Five twenty-fourth parts of the residue of the testator’s personal estate, 
after the death of his widow, and 20/. a year after the death of his brother, 
or which shall be deemed equivalent, 750/. in some of the public funds, to 
stand in the names of trustees, until the whole could be laid out in lands to 
the satisfaction of the governors of the charity ; and his executors, who 
were always to be considered as trustees of the charity to which it was 
given, held not to come within the statute of mortmain. Grimmet v. Grim- 
met, Dick. 251. 

51. Bequests not within the statute — money to be laid out in the 

purchase of heritable securities in Scotland. 

Money given by will, to be laid out in the purchase of heritable securities 
in Scotland, for the use of a charity, is not within the statute. Oliphant v. 
Hendrie, IB. C.C. 571. 

52. Bequests not within the statute — legacy to be laid out in land 

in Scotland. 

Legacy to be laid out in land in Scotland, for a charity, established ; not 
being within the statute 9 Geo. 2. c. 36. Mackintosh v. Townsend, 16 Ves. 
330. 

53. Bequests not within the statute — devise of real estates to be sold, 
and the produce, with the personal estate, upon trust, to be laid out in 
lands or the funds, sulyect to debts and legacies, for the maintenance 
of a charity in Scotland ; void as to the produce of the real estate ; 
valid as to the personal property, by the effect of the option. 

Vide 14 Ves. 537. 

54. Bequests not within the statute — legacy to be laid out in land 

in Ireland. 

Money upon mortgage in England, given to a charity in Ireland ; the exe- 
cutrix by her will affirmed the legacy ; this was held to be an admission of 
assets of the testator, and not within the statute of mortmain. Campbell v. 
Radnor, 1 B. C.C. 271. 

55. Bequests not within the statute — qucerc^ whether a bequest of 

money upon mortgage is. 

Vide IB. C.C. 271. 

56. Bequests of doubtful class — devise upon a secret trust for a 

charity, not declared pursuant to the statute of frauds. 

To a bill by the heir against a devisee, alleging, that the devise was upon 
a secret trust or undertaking for charitable purposes, against the statute 
9 Geo. 2. c. 36., a plea of the statute of frauds was ordered to stand for an 
answer, with liberty to except. Stickland v, Aldridge, 9 Ves. 516. 


57. Bequests 
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57. Bequests of a doubtful class — bequest of money upon mortgage. 
Vide 1 B.C.C.271. 

58. Conveyances within the statute — mortgage of turnpike tolls. 
Mortgage of turnpike tolls is within the statute 9 Geo. 2. c. 36. Knapp 
V, Williams, 4? Ves. 430. n. 

59. Conveyances within the statute — influence of a will upon a deed 

executed within the year. 

1. Assignment of mortgaged premises, and of the principal sum due 
thereon to the same college, upon the like trust, void, as being executed 
within a twelvemonth before the death of the donor, not to be set up by 
reference to a will made afterwards, giving the advowson of the living 
beneficially to the college. Attorney-general y. Munby, 1 Mer. 327. 

2. Recital in a will, of property given by deed to charitable uses, which 
foils not by any defect in the instrument itself but by the grantor not having 
lived to the period prescribed by the statute for rendering the deed effectual, 
does not operate as a confirmation or by way of relation so as to pass the 
property thereby assigned. Attorney-general v. Munby, Ibid. 

60. Conveyances not within the statute — reservation to the grantor of 

a power of regulating the charity. 

Vide 2 Cox, 301. 

61. Conveyances not within the statute — deed, when enrolled, need 

not be executed by grantees ; sufficient, if by grantor. 

Ibid. 

62. Conveyances not within the statute — a case in which the grantor 
retained the deed, after enrolment, in his possession, and was himself 
rector of the benefice endowed. 

Grant by indenture executed more than twelve months before the grantor’s 
death, and duly enrolled, of a house and premises held under a church 
lease to Trinity college, Cambridge, in trust for the rector of G. ; valid 
under the statute of mortmain, and not affected by the circumstance of the 
grantor being himself rector of G. at the time of the grant, and retaining 
the deed in his own possession. Attorney-general v. Munby, 1 Mer. 327. 

63. Conveyances not within the exception in the statute — grant to a 

college, not beneficially, but in trust for other objects. 

Grant of land to a college, not beneficially, but in trust for other objects, 
not within the exception of the statute in favor of the universities, 
Attorney-general v. Munby, 1 Mer. 327. 

IV. 3 |n relation to tfie qiicj^tion, toftat bequests arc to cfiaritabic 

U0C0 ; togat not* 

1. What are — bequest to poor relations. 

Bequest to poor relations sustained as a charity. White v. White, 7 Ves. 
423. 

2. What are — devise, with a discretion yearly to distribute so much 
amongst testator’s poor kinsfolk, and their issue, dwelling in B. 
Devise to A. and his heirs, with a direction, that yearly he and his heirs 
shall for ever divide and distribute, according to his and their discretion, 
amongst the testator’s' poor kinsmen and kinswomen, and amongst their off- 
spring and issue dwelling within the county of B., 20/. by the year. This is 
in the nature of a charitable bequest; and the will being made in 1581, 

was 
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was sustained; and inquiries directed as to the poor relations dwelling 
within the county of B. Attorney-general v. Price, 17 Ves. jun. 371. 

3. Wliat are — bequest of residue to the widows and children of 

seamen belonging to the town of Liverpool.*’ 

Bequest of residue ** to the widows and children of seamen belonging to 
the town of Liverpool held a valid charitable bequest, to be applied in aid 
of a subsisting charity for such poor sailors* widows and children as should, 
in the judgment of the persons appointed to administer, be deserving objects 
of it. Powell V. Attorney-general, 3 Mer. 48. 

4. What are not — bequest for such benevolent” purposes as the 

trustees in their discretion may agree on. 

Bequest in trust for such “ benevolent” purposes as the trustees in their 
integrity and discretion may unanimously agree on ; not to be supported as 
a charitable legacy ; the word “ benevolent” not being to be restricted to 
the sense of “ charitable,” so as to authorize the court to say, that the 
application of the property must be confined to such objects as are, strictly 
speaking, objects of charity. Therefore void for uncertainty, and distribut- 
able among the next of kin. James v. Allen, 3 Mer. 17. 

5. What are not — bequest in trust for such objects of benevolence 
and liberality as the trustee in his own discretion shall most 
approve. 

Bequest in trust for such objects of benevolence and liberality as the 
trustee in his own discretion shall most approve, cannot be supported as a 
charitable legacy ; and is therefore a trust for the next of kin. Morice v. 
the Bishop of Durham, 9 Ves. 300. 10 Ves. 522, 

V. 3|n reforion to tfie tonsttutrion of lictijjftst to tfiavitabir 

Il0t0. 

1. Rule of construing wills in charity cases, different from the cases of 

individuals. 

Rule of construction as to wills in case of a charity, different from that 
which applies to the case of individuals. Mills v. Farmer, 1 Mer. 94, 101, 

2. Rule of construction, where the int ention is obscure. 

Where a trust is created for religious worship, and it cannot be discovered 
from the deed creating the trust, what was the nature of the religious wor- 
ship intended by it, it must be implied from the usage of the congregation. 
But if it appears to have been the founder’s intention, although not ex- 
pressed, that a particular doctrine should be preached, it is not in the power 
of the trustees, or of the congregation, to alter the designed objects of the 
institution. Attorney-general v. Pearson, 3 Mer. 400. 

3. Bequest to “ erect,*’ imports that land is to be bought, unless a 

contrary intent is manifested. 

Bequest to “ erect” a charitable foundation, imports that land is to be 
bought, unless the will manifests a purpose that it is to be otherwise pro- 
cured. 8 Ves. 191. 

4. Whether a bequest for repairing a chapel, authorizes the building a 

new one. 

Trustees of copyholds in trust for repairing the church of A. and chapel 
of B. in th§J; parish, by desire of the parishioners, bought new ground and 
built a new chapel, the old one being too small and in ruins. This was held 

not 
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not a deviation from the trust, and they were allowed to apply the rents and 
savingSy but not to mortgage the estate. Attorney-general v. Foyster, 
1 Anst. 116* 

5. A legacy substituted for one void by the statute, without naming 

the fund, was held to be out of the same fund as the other. 

Testator gives a legacy to a charity, void bv statute of mortmain ; by 
codicil he gives a less legacy “ instead thereof/^ to a different charity : this 
shall be held to be out of the same fund, and void. Leacroft v. May- 
nard, 3 B. C. C. 233. 

6. Where testator ‘‘ directs” the residue to be divided for” certain 

charitable purposes named, “ and other charitable purposes to be 

named hereafter,” which he omits. 

Vide 1 Mer. 55. 722. 

7. A surplus, with its increase, was held to result, after a term, to the 

charity, under the general trust ; not to the heir. 

Land settled in trust for maintenance of a charity, with special directions 
as to part of the rents, the land to be let for a certain term, subject to a 
rent to that extent ; at the expiration of the lease, the surplus with its in- 
crease results to the charity under the general trust ; not to the heir. At- 
torney-general v. Tonner, 2 Ves. 1. 

8. A case in which the question was, whether the amount of the sum 

to be appointed was discretionary in the appointor. 

Information and bill to quiet the possession of the relators and plaintiffs 
(one claiming as the surviving trustee, the other as minister of a protestant 
dissenting meeting-house,) for an appointment of new trustees ; and an in- 
junction to stay proceedings in ejectment by the defendants, claiming also 
to be trustees of the meeting-house,. Upon motion for an injunction, it 
appearing that the meeting-house was erected in the year 1701, under a 
trust deed, whereby the purpose was declared to be ‘‘ for the worship and 
service of God the plaintiffs and relators contending, from the purpose so 
expressed, that the intention was for promoting the doctrine of the holy 
trinity, and that the trust could not oe diverted from the purpose for 
which it was intended, the defendants insisting that the intention was 
as general as the purpose expressed, had no regard to any particular 
tenets, it being also made a question, whether a trust for supporting 
Unitarian worship is legal, and can be supported ; and it being further dis- 
puted, wlio, according to the true construction of the deed, were entitled as 
trustees to the possession ; and whether the minister of a dissenting con- 
gregation, elected for a limited period, is afterwards removable at pleasure ; 
and also as to the construction of the deed, and as to an alleged agreement 
or understanding between the parties; with regard to such removal. The 
injunction was granted (upon the parties undertaking to abide by such order 
as the court should thereafter make,) and it was referred to the master to 
inquire in whom the legal estate was vested, the particular object, with 
reference to worship and doctrine, for which the trust was created, the 
usage of protestant dissenters as to the election of ministers, and the 
duration of their office, and whether any agreement or understanding rela- 
tive thereto subsisted between the parties. Attorney-general v. Pearson, 
3 Mer. 353. 

9. A bequest in trust for the worship and service of God.” 

Vide 3 Mer. 353. 
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VI. 3fn relation to tgr ton^truttton of OetOo to tgarttabir tioeti. 

In relation to religious worship. 

1. If land or money be purposely given for ‘‘ maintaining the worship of God*’ 

tkiUhout morCy the court will execute the trust in favor of the established 
religion. But if it be clearly expressed^ that the purpose is that of maintain- 
ing dissenting doctrines, so long as they are not contrary to law, the court 
will 'execute the trust according to the express intention. And where, as in 
this case, the intention clearly appears nliundey though not expressed in the 
instrument creating the trust, the court will also carry the manifest design 
of the founder into execution, so far as it is consistent with law. Attorney- 
general V. Pearson, 3 Mer. 409. * 

2. A clause, in a deed for establishing a place of religious worship, 
enabling the trustees to make orders, &c. upon matters relating to the 
meeting-house, not to be construed as enabling them to convert the objects 
of the charity, as by introducing a new form of worship, and new doctrines, 
&c. Attorney-general v. Pearson, 3 Mer. 411. 

3. Inference from a clause in a trust deed for establishing a place of re- 
ligious worship, relating to the possible future prohibition of the worship 
thereby intended to be established, that the worship was such as, at the 
time of the execution of the deed, was not excepted out of the benefits of 
the toleration act. Attorney-general v. Pearson. Ibid. 

VII. £)( tjjf mi of tfje mdo&imoii of tgc court of cBanccrii 

upon tiiformatioits for tsstablipljttig tijnrmc 0 . 

It arose since the reign of Elizabeth. 

The jurisdiction of the court of chancery upon informations for establish- 
ing charities, arose since the reign of Elizabeth. 3 Ves. 726. 

VIII. ^f tfic gctirrnl lurt^liicttott mreigeb bp tge court of 

tbanterp ober tbarttic0. 

1. Distinction between the internal management of a ch.arity, ami 
nianacrement of the revenue. 

c5 

J. The internal management of a charity the exclusive subject of visita- 
torial jurisdiction : but under a trust as to the revenue abuse by mis- 
application controlcd in this court. jFix parte Berkhamstead Free School, 
2 Ves. & Beam. 134. 

2. Jurisdiction of the court of chancery in the case of abuse of a charity 
upon ,the receipt and management of the revenue by the governors, the 
visitor, as heir of the founder, being generally one, and for a considerable 
time, while there were no governors, without authority. The heir being a 
lunatic, the order vacating regular appointments of governors and a school- 
master, and for filling up those offices, was made upon petition to the lord 
chancellor, as visitor. Under the information an inquiry and account were 
directed as to leases of the charity estate, without involving the charity in a 
general account to a remote period ; and a general account of the more 
recent period, limited to the time, when the information was filed ; with costs. 
Attorney-general v. Dixie, 13 Ves. 519. 

3. Information for the regulation of Harrow school, dismissed as to the 
removal of governors, unduly elected according to the founder's statutes, 
not being inhabitants; the court of chancery having no jurisdiction with 
regard to either the election, or a motion of corporators of any description ; 
eleemos)mary corporations being the subject of visitatorial jurisdiction; 
therefore, , in the case of the crown becoming visitor for want of an heir of 
the foimdcr, the removal of a corporator de facto to be sought by petition to 
the great seal ; not by bill or information. The Attorney-gOMral v. Earl 
of Clarendon, 17 Ves. 491. 


4. As 
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4. As to the effect of the time during which the defendants had held their 
offices against an inquiry into their original eligibility, qumre. Attorney- 
general V. Earl of Clarendon, 17 Ves. 491. 

5. As to the revenues, including the management of the estates, and the 
application of the income, inquiries directed, to ascertain whether the estates 
arc properly and advantageously managed; with a view to prospective 
regulation, and a lease to one of the governors, though without fraud ; set 
aside upon general principles, as inconsistent with his duty, charging him 
with the full value, if exceeding the rent reserved. Ibid. 

6. The application of the income to purposes partly specified by the 
founder’s rules, partly left to discretion, not being in all respects agreeable 
to the founder’s directions, though with no improper motives, to be ascer- 
tained by a scheme, having regard, on the one hand, to the founder’s 
directions, on the other, to the alteration of circumstances which might 
render a literal adherence to them adverse to their general object and spirit. 
Ibid. 

7. The expenditure not to be measured by the number of parish boys, who 
are to be immediately benefited by it, and if fairly referribic to the pur- 
poses of the school. A considerable allowance, therefore, to the master 
towards repairs, and a considerable expenditure for enlarging and improving 
his house for the accommodation of boarders, considered, upon the whole, 
not extravagant, as a benefit from the increased revenue in that shape, in- 
stead of an increased salary ; nor improper with reference to the general ad- 
vantage of the school. Ibid. 

S. No objection to encourage attention to parish scholars by an allowance 
to the master for each. Ibid. 

9. h\\ alteration in the constitution of the school, with the view of reduc- 
ing it to a mere parochial school, by restraining the number of foreigners, 

2 . c. boys not on the foundation, refused ; the admission of foreigners ; 
without prejudice to the children of the poor inhabitants, being expressly 
directed, and the small resort of the latter not proved the result of abuse. 
Ibid. 

2. Where the charity is regulated by governors under a charter. 

The general controlling power of the court Over charities, does not ex- 
tend to a charity regulated by governors under a charter, unless they have 
also the management of the revenues, and abuse their trust ; which will not 
be presumed, but must be apparent or made out by evidence. The found- 
ling hospital is an institution of this kind ; therefore on motion, injunction 
to restrain the governors from building round it, refused, breach of trust or 
probability of it not being made out; and held not in nature of waste to 
turn meadow into buildings, unless clearly injurious. Attorney-general v. 
the Governors of the Foundling Hospital, 2 Ves. 42, 

3. To enforce trusts on laches of visitor. 

Vide 2 V. & B. 134. 

4. In the case of the visitor becoming lunatic. 

Vide 13 Ves. 519. 

5. To enforce trusts, on abuse by trustees, by decreeing an account for 

the time past. 

1. An account decreed, and a receiver appointed upon the laches of the 
heirs, substituted by decree as trustees to execute a devise to a charity. 
Attorney-general v. Bowyer, 3 Ves. 714. 

2. Under a devise for founding a new college in the university of Cam- 
bridge, to be called Downing college, the crown having at length granted 
the application for a charter and licence, and the university waving the ac- 
count against the heir at law, who had been substituted as the trustee, farther 

3 E 2 back 
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back than six years ; the lord chancellor, doubting his authority to confine 
it, made the decree accordingly upon the terms of their taking an act of 
parliament to confirm it. A commission was directed to distinguish lands 
intermixed with those devised to the charity, and a receiver appointed. The 
Attorney-general v. Bowyer, 5 Ves. 300. 

6. To enforce trusts, on abuse by trustees, by vacating appointments to 

offices. 

Vide 13 Ves. 519. 

7. Breach of trust, by pulling down and selling the materials of a 
chapel, and converting to other uses the burial-ground, relieved 
against. 

Breach of a trust created for the benefit of a charity, by pulling .down a 
chapel, and selling the materials and converting burial-ground to other uses, 
relieved against. Ex parte Greenhouse, 1 Mad. 92. 

8. To enforce trusts on ladies of trustee, by directing an application 

for the sign manual to erect a charity. 

The king’s sign manual directed to be applied for, to dispose of 500/. of a 
testator’s estate, given to a trustee to dispose in charity in his discretion, 
wliich he never executed. Attorney-general v. Berryman, Dick. J6'S. 

9. To enforce trusts on laches of trustees, by appointing receiver, and 

decreeing account. 

Vide 3 Ves. 714'. 

10. By correcting deviations from the will of the founder. 

Decree on information, correcting deviations from the will of the founder 
of a charity-school, by separating the school from the master’s house, taking 
foreign pupils, so as to deprive the poor children of tlie master’s attention, 
&c., and applying the surplus revenue beyond the maintenance of the ex- 
isting objects arisen since the founder’s death, c?/ pres^ to the same uses, 
comprehending every object, the poor children, the master’s salary, and the 
alms people. Attorney-general v. the Coopers’ Company, 19 Ves. 187. 

11. To administer in case of non-acceptance of bequest. 

1. See tlic Attorney-general v. Andrew, 3 Ves. 633. ; Andrew v. the Mer- 
chant Tayiors* Company, 7 Ves. 223. 

2. The next of kin bound by tlic compromise, decreed, with the consent 
of the attorney-general to be carried into execution ; and therefore another 
bill, setting up a farther claim of interest upon the sums to be accounted for, 
by trinity hall, was dismissed. Trinity hall was held entitled to the legacies 
of 100/., and some plate ; as being distinct from the other disposition, wliich 
they refused to accept. Andrew v. Trinity Hall, 9 Ves. 525. 

12. Obligation to administer trusts for the benefit of proteshint dissent- 

ing congregations. 

The court is bound to administer trusts for the benefit of protestant dis- 
senting congregations. Attorney-general v. Pearson, 3 Mer. 396. 

1 3. Of marshalling bequests by wills made before and after the mort- 

main act, so as to render all available. 

A. (before the statute of mortmain) gave real and personal estates to a 
use which would be within the statute, and the residue to uses not affected 
by it: B. (after the statute) gave personal estates to the uses of A. ’s will. 
A.’s estate being sufficient for the first use, the whole of the second gift 
shall go Jp the valid use. Attorney-general v. Hartley, 4 B. C. C. 412. 


14. Of 
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1 4f» Of marshalling assets in the case where realty and personalty are 
bequeathed, and the real bequest is void. 

Leasehold estate given by will, to a charity, and the residue of the personal 
estate also to the charity ; the bequest of the leasehold void ; but tlie pro- 
duce of the leasehold to be applied, first, in payment of debts, <S:c.; and if 
deficient, then to have recourse to the other part of the personal estate. 
Negus V. Coulter, Dick. 326. 

15. In relation to injunctions. 

In cases of charity the court is not bound by the strict rules of practice, 
as with respect to granting an injunction, whether common or special, to 
stay proceedings at Jaw ; but will act according to what the justice of the 
case seems to require, so as to save the parties unnecessary expence and de- 
lay. Attorney -general v. Pearson, 3 Mer. 396. 

16. In the case of the foundling hospital. 

Vide 2 Ves. 42. 

17. Presumptions are in favor of a charity. 

Presumptions are to be made in favor of a charity. 2 Ves. 584. 

1 8. Presumption in favor of the regularity of proceeding. 

1. Governors of an eleemosynary corporation, even where their election 
might be said to be a fraud, not removed without a petition to the lord chan- 
cellor in liis visitatorial capacity ; but corporations, constituted trustees, liave 
sometimes been, by decree, devested of their trust for an abuse of it ; as 
any other trustees. 17 Ves. jun.499. 

2. The course of education and internal discipline left to the governors 
and masters. The governors being expressly authorized to alter the found- 
er’s rules ; alterations, long known and acquiesced in, presumed to hav(3 
been by their authority, though the precise order does not appear. Any 
subsequent deviation from the principle and purpose of* the institution, the 
subject of visitatorial interposition. Ibid. 

IX. 3|n rrlation to tommi00ion0 ant) tommio^tontio of tgait^ 

tablr ussco. 

1. Commission — the mode of objecting to a commission issued in an 

unwarraiitable case, may be by exceptions. 

Objection to the decree under a commission of charitable uses, as having 
issued in a case not warranted by the statute 43 Eliz. c. 4., may he in the 
form of exceptions. Ex parte Kirkby Ravensworth Hospital, 15 Ves. 305. 

2. Commissioners — a contempt offered to them is punishable by the 

great seal. 

Contempt towards commissioners* of charitable uses, punishable by the 
great seal. Commissioners of Charitable Uses v. Hicks, 1 Dick. 61. 

X. 3j<t itlattonto tge que^nott, tnljctgei* a charitable bcqticqt 

0uth asj a court of equitp toill e]cccute, 

1. Wliere the property is devoted to charity in general. 

The court has never executed a charitable purpose, unless described by 
the will, or the property devoted to charity in general. In the latter case 
the application, either by the trustees, or the crown, must be to purposes 
expressed in the stat. 43 Eliz. c. 4. or analogous to those. 10 Ves. 540. 

2. Wliere a chariUible purpose is expressed, however general, the be- 
quest shall not fail on account of the uncertainty of the object. 
Trust, but for uncertain objects, results to those, to whom the law gives 

3 E 3 property 
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property in default of disposition. Exception as to charity. Where a cha- 
ritable purpose is expressed, however general, the bequest shall not fail on 
account of tlie uncertainty of the object ; but the particular mode of appli- 
cation will be directed by the king in some cases ; in others by this court. 
9 Ves. 4*05. 

3. The most general gifts for charity will be executed. 

The most general gifts for charity executed. 1 Ves. 475. 

4. It has never executed a charity unless described by the will, or the 

property has been devoted to charity in general. 

Vide 10 Ves. 540. 

5. A power to trustees to continue testator’s charities, or to give any 

others they should think fit. 

The court will not execute a power given by the testator to trustees to 
continue his charities, or to give any others they should think fit. Coxe v- 
Basset, 3 Ves. 155. 

6. Bequest of residue to the widows and children of seamen belong- 

ing to the town of Liverpool.” 

Vide 3 Mer. 48. 

7. Where no executor has been named to carry the purpose into effect. 
So long as the intention to give to charitable uses is clearly expressed, it 

makes no difference as to the validity of the bequest whether the testator has 
or has not named an executor to carry those purposes into effect. Mills v. 
Fanner, 1 Mer. 96. 

S. Where the trustee died in testator’s lifetime, and the bequest was to 
such charitable purposes as he should appoint. 

1. Gift of a residue to 1. V. to such charitable purposes as he should appoint, 
recommending, &c. I. V. dies in testator’s lifetime ; the charity shall be sus- 
tained and executed by the court. Moggridge v. Thackwell, 3 B. C. C. 517. 

2. Bequest to A., his executors, and administrators, desiring him to dispose 
in such charities as he thinks fit, recommending poor clergymen with large 
families and good characters. A. died nine years before testatrix, who had 
notice of that : executed by the court by reference to the master to settle a 
plan, having particular regard to that recommendation. Moggridge v. 
Thackwell, 1 Ves. jun. 464. ; 13 Ves. 416. 

9. Where the executor who was to name the hospital to which, &c. 

was struck out of the will. 

A legacy was given to such lying-in-hospital as the executor should name ; 
the testator afterwards struck out the name of the executor : the court will 
sustain the legacy, and appoint what lying-in-hospital shall take it. White 
V. White, 1 B. C. C. 12. 

10. A conveyance defective from limitation to certain officers, instead 

of the corporate body, aided under 43 Eliz. c. 4. 

Conveyance to charitable uses, defective on account of the uses being 
limited to certain officers of a corporation, and not to the corporate body, 
aided under 43 Eliz. c. 4. Attorney-general v. Tancred, 1 Eden, 10.; 
1 Blk, 90.; Amb. 354. 

1 1. Bequest to a charity in Scotland. 

Decree establishing a charity in Scotland. Attorney-general v. Lepine, 
19 Ves. 309. 


XL ?n 
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XI. 3[n relation to preliminaries to carrping tfiaritable uses 

into ej^etntionf 

Acceptance of the bequest by the beneficiary. 

A college, devisee in remainder after estates for lives, in trust for purposes 
partly for tlieir own benefit, and very specific with respect to them, hold not 
to have accepted the devise by acts done merely to preserve the fund ; and 
refusing to accept after the death of the tenants for life, the master was 
directed to receive a proposal in order to have it determined whether it 
could be executed cy pres. Attorney-general v. Andrew, 3 Ves. 633- 

XII. 3|n relation to tj&e niofit in togiclj tgaritable U0e0 tnill be 

tarrieb into erttution. 

1. Where the property is devoted to charity m general. 

Vide 10 Ves. 54?0. 

2, Where the purpose is indefinite, the disposition is in the sign ma- 
nual ; where a trustee is to be interposed, with an object defined, the 
court will administer. 

Upon a re-hearing of that part of the decree, which relates to the charity, 
the decree was affirmed : the lord chancellor collecting the result of the 
authorities; that, where there is a general, indefinite, purpose, not fixing 
itself upon any object, the disposition is in the king by sign manual ; but, 
where the execution is to be by a trustee, with general or some objects 
pointed out, there the court will take the administration of the trust. The 
costs of all parties were given out of the fund as between attorney ' and 
client, Moggridge v. Thackwell, 7 Ves. 36. 

3. Where the will interposes a trust, the disposition must be by a 

scheme before the master ; where no trust, by sign manual. 

Under a trust by will for charity, the disposition must be by a scheme 
before the master ; but if the object is charity, and no trust interposed, it is 
by sign manual. Paiee v. the Archbishop of Canterbury, 14* Ves. 346. 

4. Where the intention is obscurely expressed. 

It is incumbent on persons meaning to create a trust for charitable pur- 
poses, to make their intention clear by the deed creating the trust ; and if’ it 
is not so, the court has no other means of carrying it into execution, tlian by 
collecting the intention from inference and fair presumption. Attorney- 
general V. Pearson, 3 Mer. 410. 

5. Where the mode prescribed is left uncertain. 

In all cases where a testator has expressed an intention to give to charit- 
able purposes if that intention is declared absolutely, and nothing left un- 
certain but the mode of effecting it,, the court will supply the mode. Mills 
V. Farmer, 1 Mer. 95. 

6. Where testator directs” the residue to be divitled for” certain 
charitable purposes named, ‘‘ and other charitable purposes to be 
named hereafter,” which he omits. 

Held a disposition of the residue in favour of charity, to be carried into 
execution by the court having regard to the objects particularly pointed out 
by the testator. Mills v. Farmer, 1 Mer. 55. 722. 

7. Where the trustee died in testator’s lifetime, and the bequest was to 

such charitable purposes as he should appoint. 

Vide 3 B. C. C. 517. ; 1 Ves. 464. ; 13 Ves. 416. 

8. Where a charity is so given that there can be no objects. 
Where a charity is so given, that there can be no objects, the court will 

3 E 4 order 
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order a different scheme ; but not where objects may (though they do not at 
present) exist. Attorney-general v. Oglander, 3 B. C.C, 166. 

9. Where the objects of a charity may, though they do not at present, 

exist. 

Ibid. 

10. Where a gift to a charity was not void, but such as the court could 

not tolerate. 

Where a gift to a charity was not void, but such as the court could not 
tolerate, application was directed to be made to the king for his sign manual 
to direct to what charitable uses he would have it applied. Da Costa v. Da 
Paz, Dick. 258. 

11. Where a charity cannot be executed as directed, but may sub- 

stantially in another mode, it shall be executed cy pres, 

1. Where a charity cannot be executed as directed, but the general pur- 
pose appears distinct, and may be in substance attained by another mode, 
it shall be executed cy pres: but a personal bequest attached to a void 
charity, as an endowment, must fall with its principal; Attorney-general v. 
Whitchurch, 3 Ves. l^l. 

2. In administering a charity, though a particular intention fails, the ge- 
neral intention shall be executed cy pres : therefore, upon a trust for the 
vicars of P., provided they should be presented at the recommendation of 
the trustees, the trustees neglecting to recommend, the chancellor, the 
presentation being in the crown, presented : held, the vicar was entitled to 
the benefit of the trust. Attorney-general v. Boultbee, 3 VesJ 220. 

3. The general charitable purpose of the testator shall be executed upon 
the doctrine of cy pres; though the particular purpose fails. Attorney- 
general V, Bowyer, 3 Ves. TH. 

4. Principle of cy pres^ as applied to a charity; where the precise object 
cannot be attained. 11 Ves. 251. 

5. The nature of a charity can be changed by an application to objects 
different from those intended by the founder, only, where it is clear, that 
by a strict adherence to the plan his general object will be destroyed : not 
upon the notion of advantage to the inhabitants of the place. Therefore, 
the foundation being a free grammar school at Leeds, for teaching gram- 
matically tlie learned languages, the court refused to permit application of 
part of the funds to procure masters for French, German, and to other es- 
tablishments with a view to commerce. Attorney-general v. Whiteley, 
11 Ves. 241. 

12. In administering a charity, though a particular intention fails, the 

general intention shall be executed cy pres. 

In administering a charity, though a particular intention fails, the genera! 
intention shall be executed cy pres ; therefore, upon a trust for the vicars 
of P., provided they should be presented at the recommendation of the trus- 
tees, the trustees neglecting to recommend, the chancellor, the presentation 
being in the crown, presented : held, the vicar was entitled to the benefit 
of the trust. Attorney-general v. Boultbee, 2 Ves. 380. 

13. On failure of the particular mode prescribed. 

if the general substantial intention of a will is charity, the failure of the 
particular mode shall not defeat it: but the law will substitute another 
mode. 7 Ves. 69. 

1 4. The court will not execute a trust differently from that intended? 
unless it cannot be executed literally. 

The conrt will not execute a trust of a charity, in a manner different from 
that intended, unless it cannot be executed literally, but may in substance 

15 by 
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by anothctt* mode, consistent with the general intent ; thus, where the object 
was to build a church in the parish of A. and the parish would not permit it, 
it could not be executed any where else ; but where it was to distribute 
bread to poor persons, attending divine service and chaunting the donor^s 
version of psalms, though the chaunting could not take effect, the rest was 
executed. 2 Ves. 387. 

15. Authority of the great seal, having summary powers to regulate a 
charity, to vary the foundation of the trust. 

Where summary powers are given to lord chancellor by a private act of 
parliament, to make regulations for a charity, he cannot vary the foundation 
of the trust. Bolton School ex parley 2 B. C. C. 662. 

16. A case in which the direction of the founder was varied. 

Under a commission of charitable uses, the direction of the founder varied > 
but persons, to whom the benefit of the charity was appointed for life, ir- 
regularly, according to the decree, were permitted to enjoy. 2 Ves. 389. 

1 7. The doctrine of cy pes is now much narrower than formerly. 

The doctrine of cy presy formerly pushed to a most extravagant lengtlr, 
is now much restrained. 4 Ves. 14. 

18. Where two parties differ as to the mode of execution, the leaning 

is in favour of the original system. 

Where two parties seeking the benefit of a trust for charitable purpe^ses^ 
differ as to the mode of carrying it into effect, one party being in support of 
the original system, the other for some proposed alteration to be made in 
it ; the leaning of the court must be to the former, however useful it may 
judge the proposed alteration to be. Attorney-general v. Pearson, 3 Mer. 
418. 

19. Administrators of charities becoming subject to a foreign power, 

a new scheme must be laid before the court. 

The college of William and Mary, in Virginia, who were appointed ad- 
ministrators of certain charities, having become subject to a foreign power, 
a new scheme must be laid before the court for the administration of the 
charity. 3B.C.C. 171. 

20. A trust for the advancement of Christianity, wanting objects, must 

be appointed de novo, 

A trust for the advancement of Christianity, wanting objects, must be ap- 
pointed de novo. Attorney -general v. City of London, 3 15. C. C. 171. 

21. In the case of an increase of revenue. 

1. An increase of the revenues of a charity applied for the benefit of the 
charity. Ex parte Jortin, 7 Ves. 340. 

2. Application of the increase of the revenue of a charity, by way of aug- 
mentation to the original objects. 2 Ves. & Beam. 139. 

3. On demurrer, held that the increased value of certain charitable gifts 
belonged to charities. Attorney-general v. Bristol Corporation, 3 Mad. 
319. 

4. Charitable bequest before the statute 9 Geo. 2. c. 36. to the congrega- 
tion of presbyterians, to which the testator belonged, for placing out ap- 
prentices two poor boys of such as were members of the said congregation, 
and living in the parish of St. Martin, in New Sarum. The fund, being 
considerably more than sufficient, the surplus was applied, upon the prin- 
ciple of cy presy to place out sons of members of the congregation within 
that parish : 2dly, Such boys in other parishes : 3dly, Daughters of mem- 
bers of the congregation, in the same manner ; 4thly, Sons of presbyterians 
generally ; previously to building a school, or other purposes. A proposal 
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in . favor of sons of persons, within the parish, of the established religion, 
was rejected. Attorney-general v. Wansey, 15 Ves. 231. 

22. In the case of a surplus. 

1 . Where an intention appears in a testator to give the whole of a fund to 
a charity, the objects whereof are not sufficient to exhaust the whole, the 
court will apply the residue as nearly to the testator’s designation as it can. 
But such defects will not be supplied without some such intention appear- 
ing to guide the court ; which cannot go so far as to dispose of a fund 
merely on seeing a general intention in the testator to die testate as to the 
whole. Attorney-general v. The Stationer’s Company, 2 Cox, 51. 

2. Testator bequeathed the residue of his personal estate in trust, to pay 
12/. per annum to the schoolmaster of R., and to apply the surplus (if any) 
in the clothing and putting out apprentice of two children of R., and one 
child of W., and he made no further disposition of it. The residue being 
more than sufficient for the specific purposes of the will, the surplus is not 
considered as increasing the number of the objects of the charity. The 
court will not marshal assets in favour of a charity. Attorney-general v. 
Hurst, Cox, 365. 

23. Where the beneficiary refuses to accept. 

Vide 3 Ves. 633. 

24. A devise of lands to build and endow a college, may be executed 

on a grant of a charter from the crown. 

Devise in mortmain by a will made before tlie st. 9 Geo. 2. is good ; and 
it being of lands to build and endow a college ; held it might be carried into 
execution on a grant of a charter from the crown. Attorney- general v. 
Downing, 1 Dick. 414. 

25. In the case of a bequest for the increase and improvement ol* 

Christian knowledge. 

Vide 10 Ves. 22. 

26. Legacy to repair parsonage houses; the election of the objects 

is in the court. 

Legacy to repair parsonage liouses, the election of the objects is in the 
court. Attorney-general v. Bishop of Chester, 1 B, C. C. 444. 

27. Where aJvowsons are devised to a college already having its 

number. 

Devise of estates to trustees, for the use of University college, Oxford, to 
levy advowsons ; the college having obtained since the gift as many as arc 
allowed by the act, the devise is to be performed by the exchange of ad- 
vowsons, or otherwise cy pres, 'Ihe heir at law being disinherited, where the 
gift is good at the time of making the will. Attorney -general v. Green, 
2B. C.C.492. 

28. In the case of a bequest of residue to the widows and cliiklrcii 

of seamen belonging to the town of Liverpool.” 

Vide 3 Mer. 48. 

29. By building a new chapel where the trust was for repairs. 

Vide 1 Anst. 116. 

30. Where a devise to a corporation was in trust ‘‘from time to time,” 
to expend upon a road “ at their discretion.” 

Vide 1 Mer. 495. 

31, The case of Harrow school. 


Vide 17 Ves. 491. 


XllL Jn 
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XIIL 3in tBe relarion to lease? tif cgaritp lairts. 

1. The power of trustees to lease, will be controlled for the benefit 

of the charity. 

Power of leasing in trustees of a charity controlled for the benefit of the 
charity. 2 Ves. & Beam. 138. 

2. A charity lease will be set aside for undervalue. 

Lease of a charity estate set aside for undervalue, if considerable. An 
under-lease, at a fine, not conclusive; part being ascribed to the good-will of 
a trade established and repairs. Inquiry directed, [whether the rent was fair 
and adequate; distinguishing how much of the premium on the under-lease 
resulted from the good-will and repairs, and how much from the value of the 
lease above the rent reserved to the charity. Attorney-general v. Magwood, 
18 Ves. jun. 315. 

3. Cases in which leases will be set aside for undervalue. 

Leases of charity estates for 21 years, the lessors being not mere trus- 
tees, but having also a beneficial interest, set aside as breaches of trust by 
undervalue. Attorney -general v. Wilson, 18 Ves. jun. 51 8. 

4. Cases in which long leases have been set aside. 

1. Along lease of a charity estate, in 1715, at a great undervalue, decreed 
to be delivered up ; and an account directed, with just allowances. Attorney- 
general V. Green, 6 Ves. 452. 

2. A lease for 99 years of a charity estate, a farm, as a husbandry lease, 
cannot stand, without proof of a consideration, shewing, that it is fair and 
reasonable, and for the benefit of the charity. Under the circumstances, 
long possession permitted, and the defendant being the personal representa- 
tive, such a lease was set aside, without costs, and without imposing an addi- 
tional rent, previous to the bill ; but future cases will not be so treated. At- 
torney-general v. Owen. 10 Ves. 555. 

3. A long lease of a charity estate, in 1760, set aside, the trustees joining 
in the application, as a breach of trust ; not only as against the express direc- 
tions of the founder, but also generally, as an improper administration of a 
charity estate : the relators not desiring to disturb under-leases. The ac- 
count was confined to the filing of the information or previous demand. Such 
cases to be marked with costs. Attorney-general v. Griffith, 13 Ves. 565. 

4. A lease of charity lands for 99 years, as a mere husbandry lease upon 
terms, and at a rent, adapted to a lease for 21 years not allowed : nor a 
building lease for 999 years upon an expenditure, commensurate to a term 
of 99 years. 17 Ves. 291. 

5. Trustee for a charity cannot without an adequate consideration let for 
99 years, not being the ordinary course of provident management ; much 
less with covenant for perpetual renewal without an equivalent for the inhe- 
ritance. 18 Ves. jun. 326. 

5. Cases in which leases with covenant for perpetual renewal, have been 

set aside. 

Bill will not lie to compel a hospital to renew a lease upon payment of a 
fine of one year's rent. Somerville v. Chapman, 1 B. C. C. 61. 

6. Cases in which leases impeached for inadequacy of value, have 

been upheld. 

1, Leases of charity estates may be set aside on the mere ground of under- 
value. But it must be undervalue satisfactorily proved, and considerable 
in amount. Attorney-general v. Cross, 3 Mer. 541. 

2, Tenant ol a charity estate, provided he has acted fairly, not to be turned 
out ol possession, or to have his lease set aside, merely on the ground of in- 
adequacy 
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adequacy of the rent to the value of the estate. Ex parte' Skinner, 2 Mer. 
453, 

3. Lease of a charity estate sought to be set aside ; first, as being a lease 
granted for a long term of years determinable on lives, at a small rent, on the 
payment of a fine ; and secondly, on the ground of undervalue. Held not to 
be disturbed ; the corporation, who were trustees of the charity, having been 
always in the habit of letting their estates according to the same mode, it 
being also supported by the custom of the country in which the estates aie 
situate ; and the evidence not bearing out the charge of undervalue. Attor- 
ney-general V. Cross, 3 Mer. 524. 

7. Cases in which long leases have been upheld. 

1. In order to set aside a lease of a charity estate already existing, it is 
not enough to say, that the mode of letting is not the best that might be pre- 
scribed ; it must be shown to be so positively bad that rlo person meaning to 
discharge his trust fairly could have resorted to it, ex gr, a lease for a long 
term of years absolute, at a stationary rent. Attorney -general v. Cross, 3 
Mer. 540. 

2. There is no such principle as that a lease of a charit}^ estate for lives, or 
for a long term of years, determinable on lives, in existence, is, on the face 
of it, an abuse of trust. Attoruey-gencral v. Cross, 3 Mer. 539. 

XIV. Jn itlatioti to tfic of clrtmofiutarji torporatioiiss. 

Stock cannot be appropriated to support a permanent cluu’ity ; but 

must be sold. 

Stock cannot be appropriated to support a permanent charity ; but must be 
sold. Isaac v. Gompertz, 1 Ves. 44. 

XV. itUitiott to offices in elcemossimaep toipoiatioiio. 

1 . Of elections. 

1 1. Petition to the lord chancellor, as visitor in right of the crown, of tlie 
free school of Woodbridge: two persons having been elected; the right ol‘ 
election being in the chief inhabitants ; and the chief inhabitants at the time 
of the foundation, and the heir of the survivor, not to be discovered. Both 
elections declared void ; and a reference to the attorney-general to report, 
what directions or alterations will be proper as to the mode and right of elec- 
tion, and in the orders, constitutions, and directions of the schools ; as shall 
seem to him most conducive to the interest of the objects of the charity, 
and the furtherance of the intention of the donor. Attorney-general v. 
Black, 11 Ves. 19L > 

2. Under a commission of charitable uses, it was agreed, that copyhold 
lands formerly surrendered for maintenance of a minister in \V. chapel, should 
be let, and the rents employed towards maintenance of the minister to be 
chosen and appointed by the inhabitants, and presented and allowed by the 
lord of the manor ; who, upon complaint, might give the minister half a 
year’s warning ; and if he had not reformed by that time, might remove 
him ; the information prayed, that the lord might be decreed to allow and 
approve the candidate who had the majority ol‘ votes ; which was refused on 
the ground of misconduct; and the evidence clearly proving it, a new* elec- 
tion was directed ; upon which the same candidate being returned, and pro- 
ducing strong affidavits of good conduct for the last six years, tlic decree 
stating the affidavits, declared, that in consequence of them the relator 
deserved the approbation of the trustees. Attorney -general v. the Marquis 
of Stafford, 3 Ves. 77. 

2. Course of proceedings to remove an officer. 

Vide n Ves. 499. 


3. Course 
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3. Course of proceeding to remove an officer de facto^ where, from 
failure of heirs, the crown becomes visitor. 

Vide 17 Ves. 4.91. 

XVI. 3In relation to jubicial procteWngg. 

1. What institutions are the subject of a bill, what of an information. 

1 . Trust of a school for the inhabitants of a particular place, not being a 
free school, is the subject of a bill; not of an information by the attorney- 
general as a charity. 14* Ves. 7. 

2. A protestant dissenting chapel may be the subject of an information 
by the attorney-general as a charitable institution. Attorney-general v, 
Fowler, 15 Ves. 85. 

2. The prayer of relief in a charity suit, how far important or con- 

clusive. 

1. In a charity case, though the information prays wrong relief, the court 
will give proper relief. 11 Ves. 24*7. 

2. The proper relief given upon an information for a charity without a spe- 
cific prayer. Attorney-general v. Brooke, 18 Ves. jun. 319. 

3. An information for a charity will not be dismissed, if there appear any 
directions j)roper to be given, although the prayer be wholly mistaken. At- 
tornt^y-general v. Foj^ster, 1 Anst. 123. 

3. In relation to the statute 52 Geo. 3. c. 101. giving the relief by 
petition — general rules as to the cases to which the act applies. 

The statute 52 Geo. 3. c. 101. was meant to extend only to cases of plain 
breach of trust committed by persons in their character of trustees; not to 
the case of benefits devised from such breaches of trust by third persons. 
Kx parte Skinner, 2 Mer. 453. 

4. In relation to the statute 52 Geo. 3. c. 101. giving the relief by 

|>etition — cases not within the act. 

1. Constructive trusts held not within the 52 Geo. 3. c. 101. which gives 
relief upon petition in the case of charities. Ex parte Brown, Cooper, 295. 

2. Petition under 52 Geo. 3. c. 101. (which gives a summary remedy in 
abuses of trusts for charitable purposes), praying to set aside an agreement 
for a lease of the charity estate, between a deceased trustee and the present 
tenant, directions for reletting, an account of receipts and payments by the 
deceased trustee, that his representative and the tenant might be charged 
with the full value of the estate from the date of the agreement, that the 
tenant might make compensation for mismanagement, an appointment of 
new trustees, a scheme for the administration of the funds, and an account 
of the assets of a deceased trustee ; dismissed, as not being within the act. 
Ex parte Skinner, 1 W. C. C. 14. 

5. Of referring a charity cause — to a particular person by name ; not 

as arbitrator. 

lleference in a charity cause to a particular person by name ; not as arbi- 
trator. AUorney-gencral v. Hewitt, 9 Ves. 232. 

6. Proceedings under an award in a charity cause — consent of the 
attorney-general, or inquiry as to its beneficial tendency, requisite. 
The court will not act under an award in a charity cause without the con- 
sent of the attorney-general, or inquiring, whether it is for the benefit of 
the charity. Attorney-general v. Hewitt, 9 Ves. 232. 

7. The only decree, where relator in a charity cause appears to have no 

title, can be to dismiss. 

On information lor charity, relator appearing to have no title, there can 

be 
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be no decree but to dismiss the information ; and in that case costs cannot 
be given out of the charity. Attorney-general v. Oglender, 1 Ves. 246. 

8. The course of correcting the omission, in a decree in a charity case, 
to declare the nature of the charity, may be upon further directions, 
without a re-hearing. 

In a charity case, an omission |n the original decree, not declaring the 
nature of the charity, corrected upon farther directions, without a re-liear- 
ing. Attorney-general v. Whiteley, 11 Ves. 241. 

9. Of perpetuating an information, by executing under it from time to 

time. 

The only way of administering a charity is under general direction to 
trustees : in case of misbehaviour there must be a new information : but the 
court will not keep the information, and execute under it from time to time. 
Attorney-general v. Haberdashers’ Company, 1 Ves. 295. 

1 0. The strict rules of practice, whether applicable to injunctions in 

charity causes. 

Vide 3 Mer. 396. 

1 1. Mode of proceeding to remove a governor fraudulently elected. 
Vide 17 Ves. 499. 

12. Course of proceeding to remove an oflScer de fact where, from 
failure of lieirs, the crown becomes visitor. 

Vide 17 Ves. 491. 

XVII. Jn rcIatiDti to tge of tgtrO pmnm* 

1. A void bequest to a charity is as none, under a settlement with limit- 
ations over, on default of appointment. 

Settlement of the wife’s estate to such uses as the husband ;ind wife, or 
the survivor, should appoint by deed or will, with three witnesses; in default, 
thereof, to the heirs of tlie husband : the wife surviving, made a disposition 
by her will to a charity, and therefore void ; decreed to the heir of the hus« 
band. Attorney-general v. Ward, 3 Ves. 327. 

2. A void charge in favour of a charity sinks for the devisee. 

1. Where lands were devised, subject to, and charged with, a sum not 
exceeding 10,000/., which testator afterwards directed to be paid to chari- 
ties ; held, that the charge sunk for the benefit of the devisee. Jackson v. 
Hurlock, 2 Eden, 263. ; Amb. 487. 

2. Charge on a real estate for a charity, (void by the mortmain act), shall 
sink in favour of the devisee ; not go to the heir at law or residuary legatee. 
Wright V. Row, 1 B. C. C. 61. ; S. P. Jackson v. Hurlock, 1 B. C. C. 61. n. ; 
sed vide Bland v. Wilkins, 1 B. C. C. 61. n. 

3. Trust of an annuity for a charity charged upon a devised estate being 
void under the act 9 Geo. 2. c. 36., does not pass by a residuary disposition, 
but sinks for the benefit of specific devises. Baker v. Hall, 12 Ves. 497. 

3. Right of the devisee, subject to a charitable charge, to accumulations 
previous to the charity taking effect. 

Where an estate is devised subject to a yearly charitable charge, if the 
charity cannot take effect for a period, although without the default of the 
devisee, the arrears shall accumulate. The Attorney-general v. Bolton, 
3 Anst. 820. 

4. Right of the next of kin to the surplus of a bequest to a charity. 

Bequest in trust for the poor inhabitants of several parishes ; to be applied 

at 



Appendix.] 


NAME. 


799 


at times and in proportions, and cither in money, provision, physic, or clotlies, 
as the trustees think fit. The fund beingvery considerable in proportion to the 
objects, the application was upon the principle of extended for the 

benefit of the same objects to purposes not expressly pointed out by tlie 
will ; instruction and apprenticing of children, against the claim of the next 
of kin. The Bishop of Hereford v. Adams, 7 Vcs. 324. 

5. Right of the next of kin to the surplus of a residue left to a 

charity. 

Where the residue is left to a charity, and it turns out to be more than 
adequate to the objects, the surplus must be applied to similar purposes. 
Attorney-general v. Earl of Winchelsea, 3 B. C. C. 373. 

6. Right of the next of kin, on a void bequest, to promote popery. 
Residuary bequest for the purpose of educating and bringing up poor 

children in the Roman Catholic faith, void. The fund does not go to the 
next of kin ; but is in the disposition of the crown to some other charitable 
use by sign manual. Cary v. Abbot, 7 Ves. 490. 

7. Right of the heir to accumulations, previous to devise executed. 
Upon a devise to a good charitable use, the heir has no right to the rents 
and profits accrued before the devise is carried into effect. Attorney-general 
V. Bowyer, 3 Ves. 714. 

8. Right of the heir to the surplus of rents bequeathed to a charity. 
Devise in 1719, to charitable purposes, limiting the sums : there not being 

objects sufficient to exhaust the whole rents according to the directions of 
the will, and the whole being appropriated to the charities specified, the 
surplus was applied to increase them against the claim of the heir. Attor- 
ney-general V. Minshull, 4 Ves. 11. 

9. Right of the heir to the siiiqilus, wliere the rents of an estate be- 

queathed to a charity, are increased. 

Where an estate is given to a charity, and the rents are afterwards in- 
creased, there is no resulting trust for the heir at law, but the charity shall 
liavc the surplus rents. Attorney-general v. Haberdashers' Company, 4 B. 
C. C. 103. 

1 0. Bequest of a doubtful class — legacy for cloathing such poor chil- 
dren as should be educated in the school of the nunnery of Water- 
ford. 

Whetlier a bequest of a sum of money, to be applied “ in cloathing such 
poor children as should be educated in the school of the nunnery of Water- 
f’ord,” be legal, queere. An inquiry directed to ascertain the character and 
description of the school. Attorney-general v. Power, 1 Ball & Beatty, 145. 


NAME. 

I. 3jn itliitton to tf}t name of toitfiitmattotu 

It is the real name. 

II. iForte of tgt name taiien unliec an act of {latitamentf 

The former name still continues. 

III. j^occe of tlje name tafeen unUcc tge feing’0 licente* 

The licence only permits the user, without imposing Uie name. 

IV. JTotcc 
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IV. j?orte of t&e name gtOen on pcoftsfjston in o tonitrn^ 

With respect to the rest of the world, the former name con- 
tinues. 


1. |n relation to tBe name of tonfirmation^ 

It is the real name. 

Name of confirmation is the real name. 1 Ves. 416. 

II. iforce of tfie name tolten un&er an act of jiarliament. 

The former name still continues. 

A person taking a name by act of parliament, does not lose his original 
name, and might take a legacy by it. 15 Ves. 100. 

III. iFocce of tfie name tafeen unOer tge fetng’jS Ittentef 

The licence only permits the user, without imposing the name. 

The effect of the king s licence is only permission to use a name ; not im- 
posing it. 15 Ves. 100. 

IV. #orte of tge name 0itien on profeissiion in a tonOent. 

With respect to the rest of the world, the former name continues. 

Name given on profession in a convent, is not meant for the rest of the 
world ; but former name continues. 1 Ves. 446. 


NOTICE. 

I. iDf congtrufttbe notice^ 

1. The effect of a mistaken representation made by one who, 

from documents in his possession, might have known the 
truth. 

2. Of presuming notice, of the execution of a deed, to a trustee 

who prepared it under a power. 

II. notice on an agents 

lluring what period it must have place, that it may be followed 
by consequences. 

III. ^tt in tiu Contract hettoren iientior anti pureSaser^ 

I. £Df conotrnctitie notice^ 

1. The effect of a mistaken representation made by one who, from do- 

cuments in his possession, might have known the truth. 

A person making a false representation, through mistake, but where he 
might, from deeds in his possession, have had notice of the truth, bound by 
the representation. Pearson v. Morgan, 2 B. C. C. 388. 

2. Of presuming notice, of the execution of a deed, to a trustee who 

prepared it under a power. 

Queers whether a trustee, having prepared a deed of appointment under a 
power, but not knowing of the execution of the deed, shall be presumed to 

have 
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have such notice, as to affect liim in respect of his payment of the money to a 
legatee, under a subsequent will of the person who had the power. Cothay 
V. Sydenham, 2 B. C. C. 391. 

II. £)f notice on an agent. 

During what period it must have place, that it may be followed by 
' consequence.s. 

Notice actual, or constructive ; as, to an agent ; which must be, while 
concerned for the - principal, and in the course of the transaction, which is 
the subject of the suit. 13 Ves. 120. 

IIL in Coittvact tettoreti bmtiov anti 


• NUISANCE. 


I. are not public nmeiance^. 

Trades, offensive, and in some degree unwholesome, may 
not be. 

II. j©f tSr abatement of nuigaiicesf^ 

Public nuisances in a highway or a harbour. 

III. £)f tge equitable jurissbimoti to re0train a nui^aiite bp in- 

iuitctioiK 

When the establisliment at law, of the right infringed, is a pre- 
liminary to its exercise. 


I. mijat are not public miiamm. 

Trades, offensive, and in some degree unwholesome, mi^y not be. 

J. Instances of trades, offensive, and in some degree unwholesome, not le- 
gally a nuisance. A sugar-house, brewhouse, &c.; injunctions in such cases 
cautiously granted, and not ex parte, 18 Ves. jun. 217. 

2. A manufacture of bricks not a nuisance. Ibid. 219. 

II. £)f tfic aliatcmtm of tmisanteg. 

Public nuisances in a highway or a harbour. 

1. Jurisdiction upon public nuisances in a highway or a harbour; if upon 
the king’s soil, the crown may abate ; if not, the fact must be tried by a jury, 
18 Ves. jun, 218. 

2. Where a nuisance and purpresturc are committed in a harbour, an in- 
formation in equity lies to abate it. The Attorney-general v. Richards, 
2 Anst. 603. 

HI. tge egmtabic luii^btmon to tT0t]tain a itui0attcc bp in- 

iuiiftion. 

When the establishment at law, of the right infringed, is a preliminary 

to its exercise. 

Bill stated the plaintiff to be lessee of an ancient mill, and that the de- 
fendant had erected flood-gates and other works on the river, which ob- 
structed plaintiff’s mill, and prayed that defendant might be decreed to 
pull down these works, and be restrained from erecting new ones. Such 
Vot, VIII. 3 F works 
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works having been erected above three years, such a bill will not lie until 
the right be established at law; and a demurrer, for want of equity, is good. 
Weller V. Smeaton, 1 Cox, 102. 


OCCUPANCY, SPECIAL. 

I* £)f tge 0ub!cct0 of special orcupattc;n 

A rent cannot be. 

II. £Df pttmw tofjo map bt sspenal occupantgf 

An executor. 

IIL Mbtn a partp tafeeg a3 s^pectal ocnipant > tolien not. 

In the case of an executor taking a lease aulcr vie to a 
man, bis executors and administrators. 


1. £)f tfie j?ubicft 0 of special oerupanejn 

A rent cannot be. 

No special occupancy of a rent ; being an incorporeal hereditament ; but 
if the heirs, drc. are named in the grant, the executor is said to be guasi oc- 
cupant. 7 Ves. 418. 

II. £Df pcr0on0 tofto maw be sfpttial otettpantsf. 

An executor. 

Executor may be a special occupant. 7 Ves. 440. 

IIL (22Sficu a paitp tailed a0 jjpccial occupant ; tolicii noti 

In the case of an executor taking a lease aider vie to a man, 
liis executors, and administrators. 

A lease auter vie to one, his executors and administrators ; the execu- 
tor does not take as special occupant. Semblc, 1 Sch. & Lef. 289. 


OFFICE. 

I. £)f tbe ealp of ofKtcs tomiMi'p to tbe sitanitc. 

Validity of an appointment subject to a private condition. 

II. j0f tjje coni5cq[ucncc0 of iitglcttuig tfte butp of ait offitc. 

Non-user is a misdemeanor punishable by a common informa- 
tion. 

III. £i)f tbe forfeiture of an office. 

By non-user. 


I. £)f tfie sale of offices contrarp to tge statute. 

Validity of an appointment subject to a private condition. 

Bond to secure an annuity to the obligor’s mother for life : the condition 
reciting*, that by the recommendation of friends he had been appointed to 

succeed 
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succeed his father in the command of a government packet ; but on the. ex- 
press condition of his making an allowance for the support of his mother, drc* 
the master of the rolls inclined to dismiss the bill filed against his execu- 
trix ; but gave the plaintiff leave to bring an action. Hartwell v. Hartwell, 
4Ves.81l. 

II. £)f tge cangeQucncfg of neglecting tfie mitp of an office^ 

Non-user is a misdemeanor, punishable by a common information. 
Non-user is a misdemeanor, punishable by a common information. 1 Ves. 8. 

111. <2Df tfic forfeituit of an ofScct 

By non-user. 

Whether non-user is cause of forfeiture of a public office, depends on cir- 
cumstances. 1 Ves. G. 


OFFICER. 

I. £>f tgc officers of tge tourt of tfiantcrp. 

1. Privilege of a sixty clerk to be sued in the petty bag. 

2. Vide in tit. Chancery. — Chancery Practice. 

II. £)f milttar|i anb iiabal officer!*. 

1 . Assignment of their half-pay, void. 

2. Their half-pay not liable to process. 

3. A pension for supporting the grantee in the performance of 
future duties, is inalienable. 

4. A pension for past services, may be aliened. 

5. Of the period at which the marriage must have taken place, 
to entitle an officer’s widow to a pension. 

III. IRc^ponbibtlittcd of public officers. 

To an action for money in hand, issued by government, for 
the use of an individual. 

IV. Ec0pon0ibilmc0 of officers conceriieb in tfie orecutioit of 

process. 

The act of tlie court is an indemnity to the gaoler. 


I. ^Df tge officers of efie courc of tfianeerp* 

Privilege of a sixty clel*k to be sued in the petty bag. 

One of the sixty clerks of the court of chancery having been arrested in 
an action brought against him in one of the common law courts, he insisted 
on his privilege to be sued in the petty bag only. But it appearing by af- 
fidavit, that he had not for a considerable time attended at his seat, but had 
secreted himself to avoid his creditors, the court would not make any order 
for his discharge. Ex parte Sheppard, 2 Cox^ 398. 

II. £)f mtltcarp anb ttabal officers. 

1. Assignment of their half-pay, void. 

1, The half-pay of an officer is not assignable or attachable, ou principles 
of public policy. 1 Ball & Beatty, 389. 

3F 2 
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2. An assignment of the half-pay of an officer in the army is bad, in equity 
as well as at law. Stone v. Lidderdale, 2 Anst. 5S3. 

2. Their half-pay not liable to process. 

Vide 1 B. & B. 389. 

3. A pension for supporting the grantee in the performance of future 

duties, is inalienable. 

A pension for past services may be aliened ; but a pension for supporting 
the grantee in the performance of future duties, is inalienable. Davis v. 
Duke of Marlborough, Swanst. 79. 

4. A pension for past services, may be aliened. 

Ibid. 

5. Of the period at which the marriage must have taken place, to entitle 
an officer’s widow to a pension. 

To entitle the widow of an officer in the army to the pension from govern- 
ment, the marriage must have taken place before he retired from tlie service, 
3 Ves. 204. 

III. lilesipottsiibttttte^ of public oiBccrsi. 

To an action for money in hand, issued by government for the use 

of an individual. 

It is clear that a suit may be maintained against a public officer, having in 
his hands money issued by government, for the use of an individual, for the 
recovery of such money. But where government, has ordered the money to 
be withheld, the question is only between government and the individual or 
his assignee; and equity has no jurisdiction. Priddy v. Rose, 3 Mer. 102. 

IV. )Rcppon0ibiltnc0 of oflSttijs tontcrneb in tgc cycnitton of 

pcoccsss. 

The act of the court is an indemnity to tlie gaoler. 

The act of the court is an indemnity to the gaoler. Wall v. Atkinson, 
2 Rose, 196. 


OUTLAWRY. 

I. tfic toniscquenccg of outlotorp. 

Outlawry of a co-debtor does not make the debt separate. 

IL £)( tfic plea of outlatorp^ 

When not allowable. 


I. £)f tf)t coneequenfrsf of oiitlatorin 

Outlawry of a co-debtor does not make the debt separate. 

Judgment of outlawry against two of three joint debtors, does not make 
the debt a separate one as against the third debtor ; and it cannot be proved 
under his separate commission. Ex parte Dunlop ; in re Beasley, 1 Buck. 
253. 
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II. £)f tge pica of outlatoc|i. 

When not allowable. 

No plea of outlawry in a suit for the same duty or thing, for which relief 
is sought by the bill. Phillips v. Gibbins 9 1 Ves. & Beam. 184. 

PAPIST. 

L tfir pribilegess of IRaman catBoIic^^ 

They may keep schools, without a licence from the ordinary. 

II. £)f Slants anil agmmcntjs bp IRoman catboltc^f 

1. The period ascertained at which an agreement to convey 

became a lien upon the land. 

2. A case in which a covenant to settle lands was held inope- 

rative, by reason of the statute 2 Anne, c. 6. 

3. A case in which a settlement was held inoperative, except as 

to making a provision for younger children. 

4. A case in which judgments confessed in trust for the use of 

a settlement, were held not a fraud on the existing dis- 
abling statutes. 

III. £»f licQuesits to Homan cargolir^. 

A bequest to “ Homan catholic bishops, and their successors,” 
is void. 

IV. £)f tSe coiierniction of etaturcff itlnniig to Koman 

fatjjolifsy^ 

1. Statutes relaxing the old popery penal laws, not to be con- 

strued to defeat previous acts upon the faith of them. 

2. The statute 8 Anne, c. 6. s. 2. 

3. The statute 17 & 18 Geo. 3. c. 49. 

V. iDf tftc oatg0 of office. 

Substitution of one oath for another refused, on swearing a 
master-extraordinary. 

VI. £)f tftp bi0gop’j3! certificate of tfic temformitp of a {lapistt. 

1. Its form. 

2. It is not conclusive of the fact certified. 

VIL £Df protesstam bifffobrroiv 

Effect of a decree obtained by a protestant discoveror. 


I. .£)f tfic pribilc 0 e 0 of Homan tatfioUt0. 

They may keep schools, without a licence from the ordinary. 
Roman catholics may keep schools, without a licence from the ordinary 
Farrell v. Greg;g, 1 Ball & Beatty, 152. 
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II. M 0t:ant0 anb (igreetmittb bp Itlomnn catBoIt(0. 

1. The period ascertained at which an agreement to convey became a 

lien upon the land. 

A papist^ by articles on his marriage, in 1764', agrees to convey to trustee* 
in strict settlement, in case he should at any time thereafter during his life 
be qualified by law so to do.” In 1778 he becomes qualified by law to carry 
these articles into execution. The lands were not specifically bound by 
these articles until 1778, and therefore judgments subsequent to 1764*, but 
before 1778 were prior liens. Kennedy v. Daly, 1 Sch. & Lef. 355. To 
hold that the articles of 1764? bound the lands specifically would defeat the 
intent of the parties, by giving a title to a protcstant discoveror. Id. 371. 
Judgment creditors were not bound by the articles of 1764? prior to the statute 
17 & 18 Geo. 3. From the passing of that statute they were bound. 
Id. 373. 

2. A case in which a covenant to settle lands was held inoperative, by 

reason of the statute 2 Anne, c. 6. 

T. B. a papist, seised in fee of lands purchased before the statute 2 Anne> 
€. 61. by articles on the marriage of his son, in 1708, covenanted to settle, 
not only those lands, but others acquired since that statute, in strict settle- 
ment. Held, that these articles had no operation : not on the lands pur- 
chased before the statute, because such a disposition was made void by that 
statute : nor on the lands purchased afterwards, because by the statute T. B. 
was disqualified from holding an estate sufficient to support the covenant. 
Moore v. Butler ; Butler v. Moore, 2 Sch. & Lef. 24*9. 

3. A case in which a settlement was held inoperative, except as to 
making a provision for younger children. 

Articles executed in 1714, and a settlement in pursuance thereof in 1720, 
made between T. B. and I. B. his eldest son, (both being papists,) settling 
hind acquired since 1708, and re-settling the former lands on I. B. for life, 
remainder to his then fii*st and other sons for life, remainder to their issue in 
strict settlement ; held inoperative, except as to making a provision for 
younger children ; and not sufficient to put the son of I. B. to an election. 
Held therefore, that under aprotestant discovery decree, obtained in 1751, 
in trust for and assigned to I. B. tlie younger, (the son of 1. B. the settlor) 
I. B. the younger, was not a trustee for the persons claiming under that set- 
tlement ; but that the effect of that decree w^as, to subject the premises com- 
prised therein, to the mortgage of I. B. the younger. 2 Sch. & Lef. 249. 

4, A case in which judgments confessed in trust for the use of a set- 
tlement, were held not a fraud on the existing disabling statutes. 

Papist, tenant in tail, in the year 1766, confessed judgments to a trustee 
in trust for the use of a settlement made on the marriage of his nephew ; 
and afterwards, in 1770, suffered a recovery. Held, that the judgments 
were not a fraud on the existing disabling statutes : that the recovery (not 
having any operation to defeat the provisions of those statutes), was valid ; 
and that the issue of the marriage, claiming under the settlement, had a 
right to raise the amount of the judgments out of the lands in the hands of 
a purchaser with notice. O’ Fallon v. Dillon, 2 Sch. & Lef. 13. 

III. jfiDf bequirjjt^ to Eomon catSoltc0« 

A bequest to “ Roman catholic bishops, and their successors,” is 

void. 

1. A Request to Roman catholic bishops, and tlieir successors, is void ; no 
such characters being known to the laws of Ireland. Attorney-general v. 
Power, 1 Ball & Beatty, 145. 

2. The 
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% The bequest will be good for their joint lives, if they be particularly 
named, though so described, subject to the control of the court of chan- 
cery. 1 Ball & Beatty, 145. 

TV. tfic coit^tcuctton of gtatutcsi relating to Eoman 

catiiojir0. 

1. Statutes relaxing the old popery penal laws, not to be construed to 
del^t previous acts upon the iiiith of them. 

The statutes relaxing the old popery penal laws, are not to be construed 
so as to defeat a bond fide purchase, made previously on the faith of these 
laws. *2, Sch. & Lef. 260. 

2. The statute 8 Anne, c. 6. s. 2. 

The second section of the statute 2 Anne, which vested the reversion in 
fee of a i)apist’s estate in his eldest son, conforming, is to be construed 
strictly. 2 Sch. & Lef. 262. 

3. The statute 17 & 18 Geo. 3. c. 49. 

A papist neglecting to take the oaths prescribed by the statute 17 & 18 
Geo. 3. c. 49. within six months, <&:c. was not protected by that statute from 
a protestant information, nor enabled to sue ; but the consequences of such 
neglect are removed by statute S3 Geo. 3. c. 21. upon his performing the 
requisites therein mentioned. 1 Sch. .S: Lef. 355. 381. 

V. £)f tl)c of oflSre. 

Substitution of one oath ibr another refused, on swearing a master- 

extraordinary. 

Petition of an attorney, a Roman catholic, to have the oath under the 
statute 31 Geo. 3. substituted for the oath of supremacy in a commission 
for swearing him a master-extraordinary, refused. Ex ]mric Agar, 3 Ves. & 
Beam. 169. 

VI. £)f tlje litsiljop’0 teitificatp of tjjjc ronfoiniirp of a papist, 

1. Its form. 

The bishop’s certificate of the conformity of a papist must state in the 
words of the statute that he conformed, &c,; and a certificate, stating the facts 
of the papist appearing in church, declaring his renunciation, <?tc. is not suf- 
ficient. Such certificate docs not preclude evidence that the alleged con- 
formist continued to be a papist. 2 Sch. & Lef. 255. 263. 

2. It is not conclusive of the fact certified. 

Vide 2 Sch. & Lef. 255. 263. 

VII. £)f pi’ofrjstant iiisstoucvoi'. 

Effect of a decree obtained by a protestant discoveror. 

1. A decree obtained by a protestant discoveror under the property laws, 
was capable of being a trust for the papist w ho had been antecedently seised ; 
and the only effect was, to make the estate again discoverable. O’Gorman v. 
Corny n, 2 Sclw& Lef. 137. 

2. Such a decree under the circumstances of this case, was held to be a 
trust ; and a judgment confessed by the papist attached upon the lands by 
force of the statute 17 2c 18 Geo, 3. c. 19. Ibid. 

3. Inquiry directed, whether the papist against whom the decree was 
obtained, had an estate in fee ; without sending the question at law. Ibid. 
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PARENT AND CHILD. 

I. |uct0ii.i(tion of tge court of cj^anttrp to control tge tttrct^t 

of a partnt’0 autgorttpt 

1. It exists, and upon proper occasions will be exerted. 

2. Vide in tit Guardian. — Infant. 

II. Wgtn pj^tltirtn talte per capita ; togen ptr istirptjs. 

Taking interests in their own right, they take per capita ; by 
representation, per stirpes. 

HI. ugo art ton0itiertti poungtr cgilttrcn ; tugo not. 

1 . They are those who do not take the estate.^ 

2. Every one but the heir is a younger child in equity. 

IV. OTgttgtr once a pomiger tgiin, anti altoapp pueg. 

1. The character of a younger child must continue till the time 

of payment. 

2. The character of a younger child must continue till the time 

of payment, notwithstanding he is particularly named to 
take. 

3. Every appointment to a younger son is under a condition 

that he becomes not the eldest son and heir. 


I. 3iurt0giction of tgc court of eganrerp to tontrol tgt crtrtt0c of 
a parent ’0 autgoritp. 

It exists, and upon proper occasions will be exerted. 

Father restraiaed from exercising paternal authority over his children, 
by tlic court, under certain circumstances, Warner ex parte^ 4? B. C. 
C. 101. 

II. Wgcit cgiltitru take pet capita ; togen pet ptitpe^. 

Taking interests in their own right, they take capita; by represent- 
ation, per stir 2 )cs. 

Children taking interests in their own rights, take per capita ; when by 
representation per stirpes, 1 Ball & Beatty, 484. 

III. Mgo ate con0itieteti pounget cgilDteii ; togo not. 

1. They are those who do not take the estate. 

Younger children are those who do not take the estate. 1 Ball & 
Beatty, 278. 

2. Every one but the heir is a younger child in equity. 

Every one but the heir is a younger child in equity, 1 Ball & Beatty, 278. 

IV. saagetget once a pounget cgtlD, ang alto5p0 pueg. 

1. The character of a younger child must continue till the time of 

payment. 

The character of a younger child must continue till the time of payment. 
1 Ball & Beatty, 278. 
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2. The character of a younger child must continue till the time of pay- 

ment, notwithstanding he is particularly named to take. 

A younger son, though particularly named to take part of a sum, charged 
for younger children, afterwards becoming the eldest, before the portions 
were raised, and as heir taking the estate charged, is not entitled to any part 
of the charge. Savage v. Carroll, 1 Ball & Beatty, 265. 

3. Every appointment to a younger son is under a condition that he 

becomes not the eldest son and heir. 

Every appointment to a younger son is under a condition that he becomes 
not the eldest son and heir. 1 Ball & Beatty, 265. 


PARLIAMENT. 

I. qualtficiinon to jsem tn pavliaimim 

A contract to re-con vey a qualification, will not be executed. 

II. iDf ptritioiis! to tfic jjouflc of tommoust* 

Liability for the costs of. * 


I. £)f Qualification to ssttije in patliaintiit* 

A contract to re-convey a qualification, will not be executed. 

Bill for a reconveyance of a qualification to sit in parliament given by a 
father to his son, dismissed with costs. 6 Vcs. 747. 

II. £>f petitioito to tfit fiousic of tommoiig. 

Liability for the costs of. 

Party presenting and attending a petition to the house of commons, cannot, 
by setting up the engagement of another person, deliver himself from the 
cxpencc of his own suit. 3 Vcs. 500. 


PARTITION. 

I. Df tfic !uci06ittion of tfie court of tfiantcrii in tfic matter of 

{lartitioit. 

1. General rule. 

2. Partition at law, and in equity, distinguished. 

3. In the case of a tenancy in common of a copyhold. 

II. iDf ti)e con^tDerattottiS tnfliiriice in orantino or 

refusing a partition. 

1. The possibility of others coming vi esse, 

2. Miifuteness of interest. 

3. Suspicious title. 

HI. £)f tfir analogp or tiiSerencr lirttorett partition anti otfitr 
tontiepattcc0. 

Btilweeu exchange and partition. 


IV. M 
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IV. j0l tge 0u&tect0 of {tamtioti. 

1. Advowsons. . 

2. Houses. 

3. Manors. 

V. iDf ptv0nm tofio, in respect of tfieir interest, ore enruleo to 

a partmotu 

Lessee for life or years. 

VI. j©f an agreement to mafee partition* 

Its effect to take from the party the power of ulterior dis- 
position. 

VIL tfie terms in tofiicfi a potoer to make partition map be 
tonferreb* 

It is implied in a power to exchange. 

VIII. Blnfliience of a partition upon tge rights of others* 

Rights of common. 

IX. £)f the commission* 

1. The court, not the commissioners, are to ascertain the in- 

terests and proportions. 

2. In the case of opposite returns by the commissioners. 

3. Of excepting to their certificates. 

4. In miscellaneous cases. 

5. The commissioners have no lien upon the commission. 

X. the mobe of making partition* 

In a miscellaneous case. 

XL £)f barring the right of partition* 

By the act of one party. 


1. the jurisbiction of thr court of chancerp in the matter of 

partition* 

1. General rule. 

1. Partition is a proceeding at common law ; but chancery entertains suits 
for it ; though no original jurisdiction, and no express authority is given by 
the statute as to joint tenants. 2 Ves. 124. 

2. Concurrent jurisdiction of equity upon partition. 1 Ves. & Beam. 555. 

3. Commission to make partition, not under the authority of any act of 
parliament ; but from the difficulty attending partition at law, where tlie 
plaintiff must prove his title as he declares, and also the titles of the defen- 
dants ; by analogy to the equitable jurisdiction in the case of dower. 17 Ves. 
jun. 522. 

2. Partition at law, and in equity, distinguished. 

Difference between partition at law and in equity. The former operates 
by the judgment of a court of law, conclusive on the parties : the latter 
proceeds on conveyances to be executed between the parties, and cannot 

be 
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be effectual, if the parties be incompetent to execute. Whaley v. Dawson^ 
2 Sch. & Lef. 372. 

3. In the case of a tenancy in common of copyhold. 

Tenants in common of a copyhold ; chancery has no jurisdiction to grant 
them a commission of partition. Scott v. Fawcett, Dick. 299. 

II. iDf tge .coujscttirtatmn^ ttilitcB tttflticnce tn grantutg 
fusiing a pattttiotu 

1. The possibility of others coming in esse. 

No objection to a partition, that other persons may come in esse and be 
entitled. Wills y. Slade, 6 Ves. 498. 

2. Minuteness of interest. 

No objection to partition from the minuteness of the interest, the in- 
convenience, difficulty, or reluctance of the other tenants in common. 1 Ves. 
& Beam. 554. 

3. Suspicious title. 

Discretion, in equity, to refuse partition upon asuspicious title; but, if clear, 
as the writ would lie, the commission is due of right. 1 Ves. & Beam. 556. 

HI. tgc attalogp or atSriTttte bcttuccn partition nnti otlicr 

foniiepantt^. 

Between exchange and partition. 

Distinction between exchange and partition. 11 Ves. 476. 

IV. £Df tilt stubiettis of partition. 

1. Advowsons. 

Decree for a partition of an advowson. Bodicoate v. Steers, Dick. 69. 

2. Houses. 

1. A commission for partition of a house, decreed. Turner v. Morgan, 
8 Ves. 143. 

2. Partition of a house, by writ. 8 Ves. 145. 

3. Manors. 

Partition of a manor, decreed. Sparrow v. Fiend, Dick. 348. 

V. iDf pcrjsonsf, toJjo in rr^pect of tbtir intert^t, art tntitltb to 

a partition. 

Lessee for life or years. 

1. Bill for partition by lessee for years. Baring v. Nash, 1 Ves. & Beam. 
551. 

2. Partition between tenants in common and joint tenants by statute 
31 Hen. 8., extended by statute 32 Hen. 8. to limited interests for life 6r 
years ; and the same right in equity by bill, as at law by writ. 1 Ves. & 
Beam. 555. 

VI. £Df an agrrcmait to ntahe partition. 

Its effect to take from die party the power of ulterior disposition. 

Agreement for partition established against a conveyance and against a 
devise ; operating as a revocation by depriving the testatrix of all interest 
in the estate devised. Knollys v. Alcock, 5 Ves# 148. 


VH. 2)f 
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VII. jDf tgp tepm!$ tit UtStcg a potept to malte {lattttton mop bp 

confrirpii, 

It is implied in a power to exchange. 

Partition included in a power to exchange. Abel v. Hcathcote, 4 B. C. C. 
278. 

VIII. Influpiicp of a paititton tipoii tgp rigBto of otSprg. 

Rights of common. 

A partition never affects third parties ; rights of common for instance. 
17 Ves. jun. 54?4. 

IX. £)f tgp comnuoototu 

1. The court, not the commissioners, arc to ascertain the interests 

and proportions. 

Upon a bill for partition, the interests and proportions to be ascertained 
by the court, not the commissioners. 17 Ves. jun. 543. 

2. In the case of opposite returns by the commissioners. 

Under a commission of partition to four commissioners, two difierent re- 
turns were made ; each by two commissioners. The court would not act 
upon cither ; and another commission issued to five commissioners. Watson 
V. Duke of Northumberland, 11 Ves. 153. 

3. Of excepting to their certificates. 

Exceptions lie to the certificates of commissioners in commissions of par- 
tition, which certificates are confirmed, as reports are. Nicholas v. Mills, 
1 Dick. 533. 

4. In miscellaneous cases. 

Commission of partition directed to divide the estate in moieties between 
plaintiff and defendant. Trigg v. Trigg, 1 Dick. 325. 

5. The commissioners have no lien upon the commission. 

Commissioners under a commission of partition, have no lien on the com- 
mission for their charges. Young v. Sutton, 2 Ves. & Beam. 305. 

X. £if tgp inolip of maWng pamtioii. 

In a miscellaneous case. 

Decree for partition among several joint proprietors, and no objection 
from a covenant not to inclose without general consent, rights of common, 
and the inequality and uncertainty of the shares, in proportion to other 
estates. The decree directed a reference to the master to inquire whether the 
plaintiff and defendants, or any and which are entitled ; and in what shares, 
according to the respective values of the other estates; and then a commission 
to divide accordingly : the costs of the partition to be borne by the parties, in 
proportion to the value of their respective interests ; and no previous or sub' 
sequent costs ; by analogy to the proceeding at law. Agar v. Fairfax, 17 Ves. 
jun. 533. 

XL £)f bamng tge riggt of {lartttioit. 

By the act of one party. 

The estate of a tenant in common cannot he so settled on marriage of one, 
as to prevent the right of the others to make partition. 2 Ves. 100. 


PARTNER. 
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I. ore portiirr^ftipjj toitg refereiite to tBt partita tfiem* 

0tldt0» 

A miscellaneous case. 

II. agot ore parrittr0lDtpSi tottg rtfmnct to tgirtt ptrj^on^. 

1. A specific interest in the profits as such. 

2. Agreement for a participation in profits, or their application. 

3. Share in profits, without interest in capital. 

4. Lending one’s name, though without participating in the 

profits, and stipulating to suffer no loss. ^ 

5. Public declaration in advertisement of dissolution. 

HI. aaaBat are not partnergfiipjs tojtB referenre to tfiirb per= 

0on0. 

Receipt of a sum of money, though in proportion to a given 
share of the profits. 

IV. £)f tfic tonisteuction of tnotrument^ treating partiierefijpg. 

1. A case in which a will was held not to create a partnership 

co-extensive with the duration of certain leases. ^ 

2. A case in which the representative of a partner was held not 

entitled to share in the sale of the good-will. 

V. £Df tlje t(imtm hcttoccit partnrrjSf 

1 . General rules. 

2. A bill by one against the other for relief, must pray a disso- 

lution. 

VI. £)f the Outitsi of partntro totoarbjs tatft otgtr. 

1. To. use the joint property for the benefit of all. 

2. To apply property to partnership purposes. 

VII. aDf tljc iiutir0 of partnrro totoarb^ tjjjirb prrbottiS. 

A retired partner. 

VIII. iDf agmmentsi bertocen partneejf, binbing upon tfiteb 

perjionis. 

Purchase of the concern, though insolvent, fi-om a retiring 
partner. 

IX. Mljat propectp is to be conssibertb joint property. 

1. Profits accrued after the bankruptcy of one paitner. 

2. Profits accrued from trading, after dissolution, with joint 

property. 

3. Lease clandestinely renewed by one partner. 

X. iffljfjat peopertp io to be toitsibereb ssqjarate propettp. 

Ships, under the circumstances. 

XI. 3In telation to tfie ronbetbion of peopertp. 

1. The agreement must be express. 

2. Property held, under the circumstances, not converted. 

3. Vide in tit. Estate. 


Xri. 3fn 
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XII. In relatiati to tge fonftcrtfioii of parttiersgip ittmfft 

By accepting the separate security of one partner. 

XIII. Df a cre6ttot'0 Um on partnergfiip proptttp^ 

1. Creditors, independent of contract, have.no specific lien, 

2. Assignment by one partner to secure his own debt, must be 

subject to joint debts. 

XIV. £Df tafcing partmcggip property in ejcetutioiu 

On a judgment against one partner for his separate debt. 

XV. £)f tfie liabiUtp of tge estate of a beceaseb partner. 

1. There is no difference between bankers and other partner- 

ships. 

2. Whether barred by non-claim, and payment in part by sur- 

vivor. 

3. Right of simple-contract creditors. 

4. Right of simple-contract creditors, before the account, to 

retain separate property. 

5. Extent of the liabilit}^, in the case of n breach of trust, by 

sale of stock. 

6. In case of a sale, after the death, of a previous de- 

posit. 

7. Where the survivors carry on business without changing the 

firm. 

8. In a case of deposit — dissolution — new partnership — 

and failure. 

9. Of the necessity and effect of notice of the death, to dis- 

charge from future debts. 

XVI. raSere tge act of out partner ggall binti tge otger. 

1. General rule. 

2. An agreement, or subsequent approval, must appear, in order 

to bind by a separate transaction. 

3. Executing an instrument in his presence. 

4. Signature. 

5. Payment to one partner. 

(), Bill for goods ordered before, but delivered after, partnership 
dissolved. 

7. In bankruptcy. 

^VII. Cfic managfitwit of tfie tontern map Pe traugftmti to 
otSergt 

1. General rule. 

2. Analogy between a bill for this purpose, anil to restrain 

waste. 

3. A receiver appointed. 

4. Refused under the circumstances. 

In the case of the opera house. 

6. Whether on a dissolution of partnership. 

XVIII. I^otti fat tge common lato confbnmt to tgt ItK mttta^ 
totta. 

-In relatiou to survivorsliip in interest only, not of obligation. 

XIX. ®t 



Appendix.] 


PARTNER. 


815 


XIX. £)f tftt rigStji of ^nrtiiftorgSip* 

1. The legal property survives, not the beneficial interest. 

2. The good-will of a trade. 

3. The good-will of a professional business. 

4. Profits accrued since the death, 

5. Mode of taking the account. 

6. Right of survivor, executor continuing trade, to allowance. 

XX. £Df tfic obligationss of siurbiborglMp* 

The obligation of partnership contracts, survive.s. 

XXI. In relation to tSe bitfssolution of partner^Dips?^ 

1. The court will dissolve, though the partnership was without 

writing. 

2. Preliminary notice, whether essential to dissolution. 

3. Where the concern cannot be carried on pursuant to tlie 

spirit of the articles. 

4. Where the conduct of the parties makes it impossible to 

carry it on upon the terms stipulated. 

5. On the lunacy of a partner. 

6. By the death of a partner. 

7. In the case of a partner retiring, subject to a trust. 

8. In the case of a partner retiring, with notice of a trust. 

9. The consequence of dissolution is a general sale and account 

of the joint property. 

10. Admissibility of parol evidence to extend the effect of an 

award touching the good-will of the trade. 

1 1 . Payment to partners, after dissolution. 

12. Continuance after dissolution, for the purpose of winding 

up. 

XXII. Jn relation to tlic time anl» mode of attounting. 

1 . The right, when not lost by laches. 

2. The presumption is in fiivour of equal moieties. 

3. Allowance for the expence of entertaining customers. 

XXIII. Mlgat act0 amount to a toaiUer of )iarttter^Bi)t 
articled. 

1. Acts in pais, 

2. Presumption of a different agreement, from the conduct of 

the parties. 

XXIV. 3!n relation to ban&ruptcp. 

1. Right of joint creditors to prove against separate estate. 

2. A partner cannot claim in competition with the joint creditors. 

3. Lien of the separate estate of one partner, upon the other’s 

share of a surplus of the joint estate, under a joint com- 
mission. 

4. Mode of distribution, whether affected by articles of part- 

nership. 

5. Obligation of one partner making bankrupt the other, to 

refund a proportion of a premium paid. 


XXV. 
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XXV. meaning of pf^vam applieti in partnergjjipjs, 
asscettaineft. 

The term good-will.” 

XXVI. iDf tfte meWa tfirougfi tofiitfi tfie ejrfstcnce of a part 

ner0ljip map be e0tabImBelif 

Not by the evidence of the partners, and their private coni' 
niunications. 

XXVIL 3n relation to tge statute 6 ©co. 1. u IS. S* 18. 

Legality of a partnership of 1600 shares. 


I. partnergSip? toitb referenre to tge partite tbem^ 

eelbeet 

A miscellaneous case. 

A testator entitled, by leases of unequal duration, to iron mines and 
works, by will gave a pecuniary legacy to B., as a capital for him to become 
a partner with any executor, of one-fourth share in the trade of all those 
works, “ as long as the lease endures and gave all the residue of his real and 
persona] estates to H. and his wife, and appointed H. executor. By a 
codicil he gave to C. three-eighths of the concern at this iron work, and of 
the premises at C., “ so the partnership will stand at my demise, C. thrqe- 
cighths, H. three-eighths, B. two eighths;” C., H., and B. jointly carried on 
the works for two years after the testator’s death, selling iron manufactured 
by them, not only from ore procured from the testator’s mines, but from ore 
and old wrought iron which they purchased ; but not merely for the purpose 
of mixing with the produce of the testator’s mines for improving the iron, 
C., at the end of the two years, purchased B.’s share, and the business was 
carried on in the same manner by C. and H. till H. died. There was no 
written or other agreement for the duration of the partnership. Held, that 
this was not a mere joint interest in the produce of land, but a trading partner- 
ship ; that it was dissolved by the death of H. ; and that the fact of C. and H. 
having purchased and taken assignments to a trustee for themselves, of some 
of the rents reserved by the leases, did not furnish any inference of an 
agreement to continue the partnership for any definite period ; and a sale of 
th^e property was ordered on motion. SemMe^ too, that this was a trading 
within the bankrupt laws. Crawshay v. Maule, 1 W. C. C. 181, 

II. OTgat are parmcr 0 gip 0 toitfi refereute to tfiira pergotisf. 

1. A specific interest in the profits as such. 

Distinction as to partners with reference to third persons, and as between 
themselves. Partner as to third persons by a specific interest in the profits, 
as such ; not by receiving a sum of money, even in proportion to a given 
share of the profits. Ex parte Hamper, 17 Ves. jun. 403. 

2. Agreement for a participation in profits or their application. 

Partnership by agreement for a participation in profits, or their appli- 
cation. Ex parte Langdale, 18 Ves. jun, 300, 

3. Share in profits, without interest in capital. 

Partner by a share in profits, without interest in capital. Ex parte Hodg- 
kinson, 19 Ves. 291. 


4. Lending 
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4. Lending one’s name, though without participating in the profits, 
and stipulating to suffer no loss. 

Partner, without participation of profit, by lending his name, though 
contracting that he shall suffer no loss. 18 Ves. jun. 301. 

5. Public declaration in advertisement of dissolution. 
"Partnership by a public declaration in an advertisement of dissolution. 
Ex parte Matthews, 3 Ves. & Beam. 125. 

III. Miiat iicr ttot tinrii rrfettnee to pn*0ottj$f 

1 . Receipt of a sum of money, though in proportion to a given share 

of the profits. 

Vide 17 Ves. 403. 

IV. con0ttuction of (ccattng 

1. A case in which a will was held not to create a partnership, co-ex- 

tensive w ith the duration of certain leases. 

A testator entitled, by leaser of unequal duration, to iron mines and works, 
by will gave a pecuniary legacy to B., “ as a capital for him to become a 
partner with my executor, of one fourth-share in the trade of all those works, 
a.9 long as the lease endures and gave all the residue of his real and per- 
sonal estates to H. and his wife, and appointed H. executor. By a codicil 
he gave to C. three-eighths of the concern at this iron vrork, and of the pre- 
mises at C. ; so the partnership will stand at my demise, C. three-eighths, 
H. three-eighths, B. two-eighths.’* Held, that this did not create a partner- 
ship co-ex tensive with the duration of the leases. Crawshay v. Maule, 
IW.C.C. 181. 

2. A case in. which the representative of a partner was held not entitled 

to share in the sale of the good-will. 

F., on entering into articles of partnership with B., paid a premium ; F. 
dies. After his death B. sold the good-will of the trade. Held, on the 
construction of the articles, that the representative of F. was not entitled to 
a share of the money for which such good-will Was sold* Farr v. Pearce, 
3 Mad. 74. 


V. £)f tfic cquitje0 bettofen partner^. 

1 . General rules. 

Equity among partners ; and the consequences upon a dissolution, with 
reference to each other and creditors. 11 Ves. 5. 


2. A bill by one against the other for relief must pray a dissolution. 

No relief upon a bill by one partner against another, not praying a disso- 
lution. Forman v. Homftay, 2 Ves. & Beam. 329. 

Vi: £)f ifft tiutie0 of totoar&js eatB otgeiv 

1. To use the joint property for the benefit of all. 

Implied obligations among partners, as far as they are not regulated by 
express contract ; for instance, to use the joint property for the benefit of 
all the owners. 15 Ves. 226. 


2. To apply property to partnership purposes. 

Obligation of a partner to apply property, as received, to partnership pur- 
poses, or to charge himself as debtor in the partnership books. 3 Ves. A 
Beam. 36. 

You VIII. 3 G Vll. m 
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VII. tfic liut«:0 of paitmrd totoai;ti per0oit0f 

A retired partner. 

Quiffre, whether one of two partners, who has retired from an active con- 
cern in the business> can be compelled to look into the partnership accounts, 
to state the result of them as to particular transactions which the acting 
partner had transacted, and given an account of by his answer. Seeley v. 
Boehm, 2 Mad. 176 . 

VIII. i)f agrmm«t0 bettoccn ijartnrt0 Wntiing upon tfitrli 

P5r0oit0. 

Purchase of the concern, though insolvent, from a retiring partner. 

One partner may agree with a retiring partner to give him a sum for the 
concern, though they knew the partnership to be insolvent, provided no 
fraud on creditors was intended. JEa: parte Peake, 1 Mad. 34*6. 

IX. ptopectp t0 to be tonotbeitb fotnt pcopertp. 

1 . Profits accrued after the bankruptcy of one partner. 

A partnership being dissolved by the bankruptcy of one partner, the 
assignees are entitled, beyond an account and distribution of the stock, &c. 
to a participation of subsequent profits, made by the other partners, car- 
rying on the trade with the capital, as constituted at the time of the bank- 
ruptcy. As far as the profits may have been produced by a joint application 
of that and other funds, quare, Crawshay v. Collins, 15 Ves. 218. 

2. Profits accrued from trading, after dissolution, with joint property. 

Partner, after the dissolution of the partnership, continuing to trade with 
the joint property, must account for the profits. Featherstonhaugh v. Fen- 
wick, 17 V^es. jun. 298. 

3. Lease clandestinely renewed by one partner. 

Lease of premises, where a partnership trade was carried on, renewed by 
one partner in his own name clandestinely ; a trust for the partnership ; to 
be accounted for as joint property. Featherstonhaugh v. Fenwick, 17 Ves. 
298. 

X. pt^opertp 10 to be ton0ibritb 0tpiu:att proptitp. 

Ships, under the circumstances. 

Ships' purchased by one partner held separate property as between the 
creditors after his bankruptcy and the death of the other, upon the circum- 
stances ; particularly the registry being made in the name of the one partner 
only ; and being afterwards continued for a purpose, that would have pre- 
vented any claim of the other ; viz. a fraud upon an act of parliament. 
Curtis V. Perry, 6 Ves. 739. 

XL Bin telatton to tgt conbtr0ion of ptoptitp. 

1. The agreement must be express. 

Though a co-partnership agreement may alter the nature of real estate, it 
must be express, so to do. Thornton v. Dixon, 3 B. C. C. 199. 

2. Property held, under the circumstances, not converted. 

Purchase by partners of real estate to them and their respective heirs, 
equally, as tenants in common, &c., to be used in trade during the partner- 
ship ; with covenants against alienation and partition. The nature of the 
property is not varied. Balmain v. Shore, 9 Ves. 500. 

3. Vide in tit* Estate. 


XII. In 
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XIL Jti ttlatimx to tBe conBeruion of paitnersBip mmSt 

By accepting the separate security of one partner. 

A joint creditor taking a security from one partner on account, but which 
is not paid, does not render the debt a separate debt Ex parte Hodgkin- 
son, Cooper, 99. 

XIII. a citliitoc’jj Itcti on pnWttr^Sip proptrtp* 

1. Creditors, independent of contract, have no specific lien. 

Creditors, as such, independent of special contract, have no lien 05 charge 
on the effects; but in the distribution of joint estate, obtain payment through 
the equities of the parties among themselves. 17 Ves. jun. 526. 

2. Assignment by one partner to secure his own debt, must be subject 

to joint debts. 

Assignment by one partner of joint property to secure his separate debt, 
must be subject to the joint debts. Young v. Keighley, 15 Ves. 557. 

XIV. iiDf tafejug pawmrsiftjp propertp t« rjtctitioiif 

On a judgment against one partner for his separate debt. 

1 . Execution agsunst joint property, though the foundation of the action had 
no relation to the joint concern. 17 Ves. jun. 4-13. 

2 . Execution at law, under judgment against a partner, formerly^ by seiz- 
ing the joint effects, and selling the undivided share ; notv, by selling the 
actual interest ; how to be ascertained, except in a court of equity, quare* 
2 Ves. & Beam. 301. 

3. Judgment against one of*two partners : execution to be only of a moiety ; 
but in equity, upon the failure of one, the partnership fund is to be distri- 
buted among the joint creditors. 1 Ves. 240. 

4. Execution under a judgment by a separate creditor as to a moiety ; 
whether in equity, subject to the partnership account, quaere, 11 Ves. 85. 

5. Execution by a separate creditor against joint property ; subject to 
account ; ascertaining the specific interest of the partner in the joint effects. 
17 Ves. jun. 407. 

6. A separate creditor of a partner has no right against the joint property, 
farther than the separate interest of that partner ; viz. his share upon a divi- 
sion of the surplus, subject to the accounts of the partnership ; therefore, 
joint property of an insolvent partnership, taken in execution *for a separate 
debt, cannot be held against the joint creditors. Taylor v. Fields, 4 Ves. 396. 

7 . Assignee, executor, or separate creditor, coming in tfife right of one 
partner against the joint property, comes into nothing more than an interest, 
subject to an account between tne partnership and the partner, and therefore 
to the joint debts. Assignee, under a separate commission of bankruptcy, 
has only the same right to stand m the place of the bankrupt by the common 
jaw, not under the bankrupt laws. 4 Ves. 397. 

XV. tfie Uabtlitp of tge of a becea^eti 

1 . There is no difference between bankers and other partnerships. 

No difference in principle between the case of a banking-house and any 
other partnership, as to the equity of the creditor against the deceased part- 
ner’s estate. Money paid into a banker’s, constitutes a debt, not a deposit. 
A creditor’s leaving money in the hands of the surviving partners in a bank, 
does not constitute a new contract, nor pperate as relinquishment of the old 
security. 1 Mer. 568. 

2. Whether barred by non-clakn, and payment in part by survivor. 

1. Equity of a creditor against the estate of a deceased partner, not barred 

3 G 2 by 
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by eight months* non-claim, and payment in part by the surviving, partner. 
1 Mer, 566. 

2. No rule of convenience hxing any period within which a creditor of 
a banking-house, not making his demand on the surviving partners, is held 
to have waived his equity against the estate of the deceased partner. 1 Mer. 
569 . 


3. Right of simple-contract creditors. 

A joint creditor by simple-contract, may go against the assets of a de- 
ceased partner ; but cannot before the account retain separate property of 
that partner in his possession. Stephenson v. Chiswell, 3 Ves. 366. 

4. Right of simple-contract creditors, before the account, to retain sepa- 


Ibid. 


rate property. 


5. Extent of the liability in the case of a breach of trust, by sale of 

stock. 

Creditors in respect of stock standing in the names of the partners, 
which was sold in breach of trust, and the proceeds applied to the use 
of partnership, entitled as against the estate of the deceased partner, either 
to consider it as a debt, or to have the stock replaced at their option. It 
makes no difference, that the stock stood in the name of, and was sold by 
one of the partners only, the proceeds having been applied to the part- 
nership use. 1 Mer. 611. 

6. In case of a sale, after the death, of a previous deposit. 

Deposit of bills with a banking-house, in the lifetime of D., (a partner 
since deceased,) which were sold by the house, part in D.'s lifetime, and 
part after his death. Held, the estate of D. is not answerable in respect of 
the latt(»r, though the party depositing had no notice of the death of D. 

1 Mer. 616. 

7. Where tlie survivors carry on business without changing the firm. 
On the death of a partner in a banking-house, the surviving partners 

carry on the business without changing the firm, and afterwards become 
bankrupt. The equities of the several classes of creditors of the partner- 
ship against the estate of the deceased partner, with reference to the al- 
leged solvency of the house at his death, to the effect of subsequent dealings, 
and transactions with the survivors, and of notice expressed, or implied, and to 
the custom of bankers declared upon exceptions to the report of the master, 
distinguishing the classes of creditors according to the diferent nature of the 
circumstances. Devaynes v. Noble, 1 Mer. 530. 

8. In case of a deposit — dissolution — new partnership — and failure. 
Bankers, upon a deposit of money with them, gave notes bearing interest : 

the partnership was dissolved ; one of the partners soon afterwards died, and 
his creditors were called by advertisement : another partnership was formed 
by the survivors and others, who re-issued notes of the former partnership, 
and paid the interest of the deposit-notes for near two years, when they 
failed : the assets of the deceased partner are not discharged. Daniel v. 
Cross, S Ves. 277. 

^ Of tlie necessity and effect of notice of the death, to discharge from 

future debts. 

1. Notice of the death of the deceased partner, whether before or after 
the credUor had received payment in part from the surviving partners, not 
materiah' The creditor, by drayi^ing on the surviving partners, recognizes 
them as his debtors, but not exclusively. 1 Mer. 570. 

2. Notice to the surviving partners given by a creditor of the partnership, 

6 as 
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as solicitor for the representatives of the deceased partner, that the estate of 
the deceased will not be liable for their future dealings, does not operate as 
discharging the estate from a debt previously incurred to that creditor of 
which he was at the time ignorant; payments subsequently made in respect 
of cash balances, not to be taken as operating in extinction of such a debt* 
1 Mer. 579. 

3. The death of a partner of itself works a dissolution of the partnership; 
and the mere want of notice does not, it seems, make the estate of the de*. 
ceased partner liable to the debts of the continuing partners. Seem^ if one 
of the surviving partners is an executor of the deceased. Valliamy v. Noble, 
3 Mer. 614. 

XVI. ajHfitre tfic act of one portnec jsfiall bind tge otfier* 

1. General rule. 

1. In general, a partnership is bound by the acts of an individual partner, 
in such cases only as in the usual course of dealing are referrible to the 
partnership concerns. Ex parte Agace, 2 Cox, 312. 

2. Power of a partner to bind the partnership ; unless from the nature of 
the transaction it can be inferred to be separate ; in which case previous 
authority or subsequent approbation must be shown. Under the circum- 
stances, proof in bankruptcy undisputed since 1793, and no one to explain 
the transaction, but one partner; inquiry refused. Ex parte Bonbonus^ 
8 Ves. 540. 

2. An agreement, or subsequent approval, must appear, in order to bind 
by a separate transaction. 

1. To make a partnership liable to a demand in respect of a separate trans- 
action, an agreement must appear. Ex parte Peele, 6 Ves. 602. 

2. Vide 8 Ves. 540. 

3. Executing an instrument in his presence. 

Firm, bound by an instrument executed by one in the presence of the 
others. 3 Ves. 578. 

4. Signature. 

Partnership, bound by the signature of one partner. Ex parte Gardorn, 
15 Ves. 286. 

5. Payment to one partner. 

Payment to one partner, a good discharge. Ibid. 213. 

6. Bill for goods ordered before, but delivered after, partnership 

dissolved. 

Order for goods by two partners, afterwards partnership dissolved ; a bill 
drawn on the two partners, but accepted only by one, who carried on a 
separate trade, and the goods delivered to him, no claim can be made on 
the other partner. Ex parte Harris, 1 Mad. 583. 

7. In bankruptcy. 

1. One partner acts for all, almost universally in bankruptcy. Ex parte 
Hodgkinson, 19 Ves. 293. 

2. One partner allowed to act for another in bankruptcy for various pur- 
poses : as to prove debts ; to execute powers of attorney, for voting in the 
choice of assignees, signing the certificate, &c. Ex parte Mitchell, 14 Ves^ 
597. 

XVII. CBr managemrm of tge concern map te tcan^&rcsli to 

OtBCCjS. 

1. General rule. 

1. The court will not appoint a receiver of the effects of a subiisting 

3 G 3 partnership 
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partnership trade, unless on the grossest abuses of some of the partners. 
Oliver V. Hamilton, 2 Anst. 453. 

2. The principle upon which a court of equity interferes between partners, 
by appointing a manager, receiver, &c. is merely with a view to the relief, 
by winding up and disposing of the concern, and dividing the produce ; not 
to carry it on. The court therefore would not upon motion appoint a 
manager, &c, of the opera house, except upon the principle, applicable to 
any other partnership, as necessary to the relief, a foreclosure : taking into 
consideration also the difficulties from the nature of the subject and the con- 
tract, an anxious provision for arbitration, and that one party was by tlic 
express contract manager. Waters v. Taylor, 15 Ves. 10. 

3. Receiver not ordered merely on a dissolution of partnership, ordered 
on breach of the duty of a partner, or of the contract, as by continuing 
trade with joint effects on the separate account. Harding v. Glover, 18 Ves. 
jun. 281. 

2. Analogy between a hill for this purpose, and to restrain waste. 

The court will not treat a bill to restrain an acting partner from collecting 
or creating debts, and appointing a receiver, as if it were in nature of a 
bill, to restrain waste, whatever they might do were such partner shown to 
have been guilty of culpable conduct, or to be insolvent. Nor will they 
permit the plaintiff, in aid of such a motion, to use an affidavit made and filed 
after the coming in of defendant’s answer ; though in a case analogous with 
that of irreparable waste, such an affidavit made and filed before answer, 
may be used. Lawson v. Morgan, 1 Price, 303. 

3. A receiver appointed. 

1. In a cause for an account for co-partnership, both parties being dead, 
a receiver shall be appointed; secus, in the case of a surviving partner. 
Phillips V. Atkinson, 2 B. C. C. 272. 

2. Court sometimes takes the management of a brewery out of the hands 
of the parties. 1 Ves. 130. 

3. Receiver appointed of partnership stock in the brewing trade. Skipp 
V. Harwood, Dick. 114. 

4. Refused under the circumstances. 

Motion for a receiver on a mining concern, refused upon a claim of part- 
nership in the equitable interest, not raised, until the concern at a great 
expence became prosperejus, and denied by the answer. Norway v. Rowe, 
19 Ves. 144. 

5. In tlie case of the opera house. 

Vide 15 Ves. 10. 

6. Whetlier on a dissolution of partnership. 

Vide 18 Ves. 281. 

XVIII. l^oto far tfie tommou lato cenformss to tijt Itt meir: 

catoria* 

In relation to survivorship in interest only, not of obligation. 

The common law’ only partially adopts the lex mercaloria in respect of 
partnerships in trade, holding that there is no survivorship in respect of 
interest in such partnership, but that in respect of partnership ’contracts, 
the obligation is joint, and attaches exclusively on the survivors. Relief 
in equity upon joint bonds given on the ground of mistake. Devaynes v. 
Noble, 1 Mer* 563. 


XIX. ®f 
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XIX. tfie rigfitjS of sditUiliorsgtp^ 

1. The legal property survives, not the beneficial interest. 

Partnership determined by death; the legal property survives, not the 
beneficial interest. Right of the executor to the value of the testator’s 
interest, to be ascertained, not by calculation, but by sale. 15 Ves. 227.; 
Vide 1 Mer. 563. 

2. The good-will of a trade. 

1. The good-will of a trade carried on in partnership without articles, sur- 
vives, and is not partnership stock. Profits accrued after the death of one 
partner are joint property. Hammond v. Douglas, 5 Ves. 539. 

2. Whether upon the death of a partner the good-will survives, queere, 
15 Ves. 227. 

3. The good-will of a professional business. 

Semhle^ on a partnership between professional persons, the good-will of 
a business, on the death of one, survives. Farr v. Pearce, 3 Mad. 74. 

4. Profits accrued since the death. 

Vide supray pi. 1. 

5. Mode of taking the account. 

Under the usual decree for an account on a bill by creditors, the master 
refused to proceed upon the claim of the surviving partners of i;hc testator, 
in respect of a debt alleged to be due to them on the balance of certain 
dealings between the partnership and the testator, in his separate capacity ; 
but, on motion, to be admitted to go in before the master, and prove this 
debt under the decree, it was referred to the master to take the account. 
Paynter v. Houston, 3 Mer. 297. 

6. Right of survivor, executor continuing trade, to allowance. 

1. Surviving partner, being executor, not entitled, without expressed sti- 
pulation, to any allowance for carrying on the trade after the testator’s death. 
Burden v. Burden, 1 Ves. & Beam. 170. 

2. Allowed cxpences actually incurred under an erroneous conception, 
that he was sole proprietor by purchase from his co.-executor 5 ; set aside as 
a breach of trust, though bond fide. Ibid. 

XX. £)f tge ofaliganoiig of cniruiUorgljip. 

The obligation of partnership contracts, survives. 

Vide 1 Mer. 563. 

XXL itlation to tfie Jjisfssolution'of partnevsigipjs. 

1. The court will dissolve, though the partnership was without writing. 

Bill by partner under a parol agreement, charging misconduct in tlic other 
partner, and praying a dissolution, account and injunction, from executing 
securities in the name of the firm; demurrer to the prayer for a dissolution, 
because there was no writing between them, overruled. Master v. Kirton, 
3 Ves. 75. 

2. Preliminary notice, whether essential to dissolution. 

1. Partnership without any provision as to its duration may be determined 
without previous notice ; subject to the accounts to wind up the concern. 
Peacock v. Peacock, 16 Ves. 49. 

2. A partnership without articles, and for an indefinite period, may be 
dissolved by any partner, at any time, without previous notice, subject to 
the engagements of the partnership ; but the existence of engagements with 

3 G 4 third 
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third persons cannot prevent the right of dissolution^ as amongst themselves. 
Featherstonhaugh V. Fenwick, l7Ves.298. 

8. Where the concern cannot be carried on pursuant to the spirit of 

the articles. 

The court will dissolve a partnership, where it appears that the business 
cannot be carried on according to the true intent and meaning of the articles 
of co-partnership, although one partner objects to the dissolution. Baring 
V. Dix, 1 Cox, 213. 

4. Where the conduct of the parties makes it impossible to carry it on 
upon the terms stipulated. 

Partnership in the opera house, dissolved, by the conduct of the parties, 
making it impossible to carry it on upon the terms stipulated. Waters v. 
Taylor, 2 Ves. & Beam. 299. Decree accordingly for a sale of the whole 
concern, restraining the managing partner from acting ; with liberty to either 
party to lay proposals before the master for management until the sale. 
Ibid. 

5. On the lunacy of a j>artner. 

1 . If a partner is so far disordered in his mind as to be incapable of con- 
ducting the business according to the terms of the articles of co-partnership, 
a court equity will dissolve the partnership. Sayer v. Bennet, 1 Cox, 
107. 

2. Haw far the lunacy of a partner is ground of dissolution, depending 
upon the degree and probable duration of the disorder, affecting the ca- 
pacity to fulfil his contract, quccre. 2 Ves. & Beam.* 303. 

3. Dissolution of partnersnip on the luitacy of a partner, if to be obtained, 
only by decree ; not by the act of the survivors ; not determined where they 
had carried on the business with his capital. 2 Ves. & Beani. 303. 

6. By the death of a partner*. 

1. Vide 8 Mer. 6,14. 

2. A partnership for a term of years is dissolved by the death of a partner 
before the term has expired, Gillespie v. Hamilton, 3 Mad. 251. 

7. In the case of a partner retiring, subject to a trust. 

1 . If a retiring partner assign all his share in the concern to two of the 
continuing partners, upon trust to pay him an annuity for his life, subject 
to abatement or enlargement with the fluctuation of the profits of the trade, 
that will not, with reference to creditors determine the partnership. Ex 
parte Wilson, Todd. In re Colbeck, 1 Buck. 48. 

2. A retiring partner assigns all his share in the concern to two of the 
continuing partners, upon trust for his infant children, in such shares as he 
should appoint, and in default of appointment upon trust for the children, 
to be divided anxoogst them, when the youngest shall attain to twenty-one. 
Held, that the contingent interest the father had in the share so assigixed 
depending upon the death of any of the children under twenty-one, wa& 
such an interest reserved by him in, the concern as, with reference to cre- 
ditors, prevented determination of the partnership. E;c parte Williams, 
1 Buck. 48. 

8. Ill the case of a partner retiring, with notice of a trust. 

A general devisee in trust for the testator’s widow and children having re- 
ceived from the widow, w ho was executrix, on her going abroad to recover 
part of the property, bonds for a debt from him and his partners to the 
estate, in settling the affairs of the partnership on the retirement of one 
partner, who had notice of the trust, delivered to him the bonds to be can-, 
eellcil without the privity of the cestui que trust ; continuing to make remit- 
tances 
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tances on that account from the funds of the new partnership ; the partner, 
who retired, is not discharged. Dickenson v. Lockyer, 4* Ves. 36. 

9. The consequence of dissolution is a general sale and account of the 

joint property. 

The consequence of the dissolution of partnership, where there are no 
articles prescribing the terms, is a general sale and account of the joint pro- 
perty ; one or more partners therefore cannot insist on taking the share o 
another at a valuation ; or that he shall remove his proportion from the pre- 
mises; thereby securing the good-will. Featherstonhaugh v. Fenwick, 
17 Ves. jun. 298. 

1 0. Admissibility of parol evidence to extend the effect of an award 

touching the good-will of the trade. 

On one of two partners retiring from trade, it was left to arbitrators to 
determine (among other things) what was to be paid to the retiring partner 
for the good-will of the trade ; and they, on an understanding that the re- 
tiring partner would not set up the trade in the same street, or its vicinity, 
awarded 300/» as the share of the retiring partner, for the good-will which 
was paid, but no mention w'as made in the award as to the retiring partner 
not carrying on the trade in the same street, or its vicinity. Afterwards, he 
having set up the trade in the same street, a decree was made, on parol evi- 
dence of the understanding upon which the award was made, enjoining him, 
on the ground of fraud, from carrying on the same trade in the same street, 
or its vicinity. Harrison v. Gardner, 2 Mad. 198. 

1 1 . Payment to partners, after dissolution. 

Bill by assignees of a bankrupt claiming a debt, which had been paid to 
his partner, as paid after notice of dissolution of the partnership, that partner 
retiring, and the bankrupt continuing, dismissed : the terms of the alleged 
arrangement not being made out, so as to establish the right, in equity of 
the bankrupt, against the legal right of the other partner. The other ques- 
tions, therefore, were not determined : 1st, Whether a demand, the result of 
an over-payment, in advance, upon a single transaction of sale between mer- 
chants, or merchant and factor, was within the. exception as to merchants* 
accounts in the statute of limitations: 2dly, As to the effect of that excep- 
tion ! whether including merchants’ accounts generally or those only with 
items continuing within the six years ; Sdly, Upon the objection of laches, 
independent of the statute. Duff v. East India Company, 15 Ves. 198. 

12. Continuance after dissolution, for the purpose of winding up. 

Partnership may, after the determination of it by the contract of the part- 
ners, continue for the purpose of winding up engagements with third persons. 
15 Ves. 226. 

XXII. 3|it trlation to tgt'tttm anti moDt of accounting. 

1. The right, when not lost by laches. 

Account directed four years after dissolution, circumstances showing that 
the partner retired from a conviction that the partnership was insolvent. 
Anderson v. Maltby, 4 B. C- C. 423. 

2. The presumption is in favour of equal moieties. 

Partnership, without any stipulation as to the proportions ; the partners 
entitled in equal moieties. Peacock v. Peacock, 16 Ves. 49. 

3. Allowance for the expence of entertaining customers. 

The court cannot make any allowance to one partner for the expence of 
entertaining the customers. The accounts having been annually balanced 
without such an item, is conclusive. Thornton v. Proctor, 1 Anst. 94. 

XXIIL mpat 
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XXni. JEsagat act$ amount to a toaiOtt of )iattnet:a]^i)i artitlea. 

1. Acts in pais. 

Where articles of partnership contained a clause providing for the settle- 
ment of the partnership accounts annually, upon a certain day, and that upon 
the death of a partner this share should be taken and paid for by the sur- 
vivors, according to the account next before his death ; but the parties had 
for several years omitted to settle the accounts annually, and had engaged 
in adventures rendering it difKcult that they should do so. Held, that the 
clause relative to the annual settlement of accounts was to be considered as 
waived, and that a deceased partner’s share was liable to losses, happening 
after his death, on adventures previously existed and unclosed ; and an injunc- 
tion was granted against proceeding at law against the surviving partners, on 
a bond given to the executors of the deceased partner, before the accounts 
were taken. Jackson v. Sedgwick, 1 W. C. C. 297. 

2. Presumption of a different agreement, from the conduct of the parties. 

The conduct of the parties in a partnership, may supersede the stipu- 
lations of the articles, and raise a presumption of assent to a different agree- 
ment, and an approbation of a mode of dealing with the partnership funds, 
from their knowledge of, and acquiescence in it. Ex parte Harris, 1 Rose, 
437. 

XXIV. 3[tt relation to banferupttp. 

1. Right of joint creditors to prove against separate estate. 

C. and D. were in partnership, and the same wils dissolved. D. carried 
on afterwards a trade, and became bankrupt, and C. was insolvent. Held, 
that the joint creditors of C. and D. could not prove against the separate 
estate of D. Ex parte Janson, 3 Mad. 229. 

2. A partner cannot claim in competition with the joint creditors. 

A partner cannot claim in competition with the joint creditors. 17 Ves. 
jun. 521. 

3. Lien of the separate estate of one partner, upon the other’s share of 

a surplus of the joint estate, under a joint commission. 

Equitable right of partners, subject to the joint debts, depending upon the 
result of the account between them^ therefore, under a joint commission of 
bankruptcy, the separate estate of one has a lien on the other’s share of a 
surplus of the joint estate, in respect of a debt proved under bills drawn in 
the name of the firm, for a separate debt, and may come in with the other 
creditors for the deficiency. Ex parte King, 17 Ves. jun. 115. 

4. Mode of distribution, whether affected by articles of partnership. 

By deed of partnership between A., B., and C., it was provided, that in 
case of a dissolution of the partnership by the death, or certain act of mis- 
conduct of any partner, or by notice, the other partners should have the 
option of taking his share at a valuation, to be paid by yearly instalments, 
the last of which was not to be payable till seven years after the dissolution ; 
and that in case of the bankruptcy or insolvency of a partner, the 4 )artner- 
ship should be dissolved, the property sold, and the produce divided among 
the parties, according to their proportions. The partners, four years after- 
wards, by another deed, recited and declared it to have been their intention 
in the former deed, that the same mode of arranging the partnership con- 
cerns should take place, in case of the bankruptcy or insolvency of a part- 
ner, as in the cases of dissolution by death, notice, or misconduct. B. be- 
came bankrupt, four months after the last deed was executed. Held, that 
on B.’s^Tbankruptcy, the partnership effects were to be disposed of, as if the 
second deed had not been made. And, semhlcy such a provision, even if it 
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had been in the first deed, would have been void, as against the policy of 
the bankrupt laws. Wilson v. Greenwood, 1 W. C. C. 223. 

5. Obligation of one partner making bankrupt the other, to refund a 
proportion of a premium paid. 

One partner making bankrupt another, whom he has prevailed on to join 
him in his business (an attorney) for a certain term, and to pay him a pre- 
mium in consideration, will be ordered to refund such part of the premium 
as shall be commensurate with the remainder of the term. Hamil v. Stokes, 
4 Price, 161. 

XXV. Z-ffC meaning of pfiiaoesi applied in partncissgip, asseee^ 

tained< 

The term “ good-will.” 

Good-will of a trade in two distinct senses, as between a continuing and 
a witlidrawing partner ; one, as it necessaril}!^ arises out of, and is connected 
with ownership ; the other, where it is made matter of contract, as not to 
carry on the same trade, or not within a certain distance, &c. Kennedy v. 
Lee, 3 Mer. 452. 

XXVI. tl)c media tgcougfi tolntfi tfic eriotence of a paitner^ 

oDip map be e^tabliobi^d. 

Not by the evidence of the partners, and tljeir private communications. 

A partnership cannot be established by the evidence of the partners, and 
their private communications. The fact must be proved aliunde* For want 
of such proof, a commission against the ostensible partners was sustained. 
Ex parte Benfield, 5 Ves. 424. 

XXVII. In relation to t^e istanite 6 ©to. 1. 1 . 8. js, 18. 

Legality of a partnership of 1600 shares. 

As to the legality of a partnership of 1600 shares, (sec statute 6 Geo. 1. 
c. 18. $. 18.) and, if legal, the capacity of some to sue for a dissolution on 
behalf of the rest, and as to the necessity of an offer of contribution to losses, 
Slc. quaere* Carlew v. Drewry, 1 Ves. & Beam. 154. 


PATENT. 

I. toljat aiti0 a patent is e00mtial 

There can be no exclusive right in an invention without one. 

II. wgat nttrettttoit0 ate tge enubjectis of patetm 

1. General rules. 

2. Improvements. 

III. aailfiat tnbenrionsi are not tge ffubittw of patents 

Improvements that cannot be used without the engine for which 
an existing patent has been granted. 

IV. £)f impiteb conbittong^ 

1. A patent must betaken under proper restraints. 

2. Abuse destroys the exclusive right. 

V. £Df tDe 0pccificatioiu 

1 . Of the entirety of the specification. 


2 . 
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2. It must be so clear as to enable any one to use the invention 

on the right expiring. 

3. The specincation must not cover more than is actually new 

and useful. 

4. Validity of a specification describing the original machine 

with the improvements, as one entire machine. 

VI. iDf gtgtung anb pealing patent^. 

1. The great seals are distinct for patents. 

2. The court will of their own accord, protect the interest of 

the king and the public. 

VIL £)f tljr enrolnicttr^ 

Enrolment cannot be dispensed with, though to keep the 
specification secret ; nor can the time of enrolment be en- 
larged. 

VIII. M amciibiitg patents^ 

By changing the date, where through mistake the enrolment 
has not been in due time. 


I. Co togat t\m a patent la est^ential. 

There can be no exclusive right in an invention without one. 

No exclusive right in a subject not protected by patent, preventing sale 
by another person under the same title, not assuming the name- and character 
of the plaintiff. Canham v. Jones, 2 Ves, & Beam. 218. 

II. OTgat tnUtnrionsi art tgt subitttsJ of patent. 

1 . General rules. 

To establish the validity of a patent, the invention must be both new and 
useful, and the specification must accurately describe it. Also, if the speci- 
fication seeks to cover more than is actually new and useful, it vitiates the 
patent, rendering it ineffectual, even to the extent to which it might other- 
wise have been supported. Hill v. Thompson, 3 Mer. 629. 

2. Improvements. 

1 . Injunction upon possession under a patent ; until the right can be tried ; 
though subject to considerable doubt : the patent being for improvements 
upon a machine, the subject of a former patent, expired ; and the specific- 
ation describing the original machine, with the improvements, as one entire 
machine, the subject of the latter patent ; not distinguishing the improve- 
ments. Harmer v. Plane, 14 Ves. 130. 

2. Patent for improvements valid : but not to restrain the use of the origi- 
nal machine. 14 Ves. 133. 

3. Patent granted for an improved steam engine ; as not infringing upon an 
existing patent. Ex parte Fox, 1 Ves. & Beam. 67- If the improvements 
could not be used without the engine for which a patent has been granted, 
they must wait the expiration of the patent. Ibid. 

HI. ungac tntientiott 0 are nor tge 0ubtecr0 of ttateitn 

Improvements that cannot be used without the engine for which an ex- 
isting patent has been granted. 

Vide I V. & B. 67. 


IV. aw 
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IV. jgDf ttnttlirti 

1. A patent must be taken under proper restraints. 

A patent must be taken under proper restraints. 1 Yes. 128. 

2. Abuse destroys die exclusive right. 

Patent even in fee could not stand if abused. 1 Yes. 118. 

V. £Df tfie 0p«ifitatu>n. 

1. Of the entirety of the specification. 

Yide 3 Mer. 629. 

2. It must be so clear as to enable any one to use the invention on the 

right expiring. 

To support a patent, the specification should be so clear, as to enable all 
the world to use the invention from the moment of the expiration of the 
patent. Newbury v. James, 2 Mer. 44*6. 

S. The specification must not cover more than is actually new and 

useful. 

Yide 3 Mer. 629. 

4. Yalidity of a specification describing the original machine with the 
improvements, as one entire machine. 

Vide 14 Yes. 190. 

VI. £)f 0tginn0 anti icraling patrm0» 

1. The great seals are distinct for patents. 

Since the union of Great Britain and Ireland, the great seals are distinct 
for patents among other purposes. 6 Yes. 708. 

2. The court will of their own accord, protect the interest of the king 

and the public. 

1. The court refused to seal a patent for representing Italian operas ; because 
the provisions for carrying it on were by agreement with the lord chamber- 
lain, his executors and administrators ; and the right to the patent was not 
sufficiently connected with the property in the house. Not sufficient for the 
party applying merely to answer objections ; but he must lay a proper case. 
Upon such application, the court will take care that the king is not deceived, 
nor his object disappointed : and will represent the whole to the king ; but 
will not decide upon the merits of the various claimants. Ex parte O’Reilly, 

1 Yes. 112. 

2. Court will not sign a patent, which does not put the parties under some 
control, though there is no caveaU 1 Yes. 113. 

VII. £)f tj&e enrolmenn 

Enrolment cannot be dispensed with, though to keep the specification 
secret; nor can the time of enrolment be enlarged. 

1. Enrolment of a patent cannot be dispensed with, for the purpose of pre- 
venting the specification being made public. Ex parte Koops, 6 Yes. 599. 

2. After a patent has passed, the time for enrolment cannot be enlarged 
without an act of parliament. Ibid. 

VIII. aiwnlrtttg patemsf* 

By chan^ng the date, where through mistake tlie enrolment has not 

been in due time. 

The date of a patent cannot be altered, though it has not been enrolled in 
due time by mistake. Beck ex parte^ 1 B. C. C« 578. 
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PEER. 

I. £)f tfie parapgrrnalia togicfi &esscrii6 toitfi tfie title. 

The journals of the house of lords. 

II. tf^^ pd&ilegr? of Jrtgjlj peers. 

They are entitled as are English peers, except to sit in the house 
of lords. 


I. £)f tSe parapgeiimlta tol)ic& hescenD toitfi tfie title. 

- The journals of the house of lords. 

Whether the journals of the Iiouse of lords, delivered to a peer, go with the 
title, quaere. Upton v. Lord Ferrers, 5Ves. 801. 

II. j©f tfie prihilegeis of 3 iri 0 j) peer®. 

They are entitled as are English peers, except to sit in the house of 

lords. 

Since the union with Ireland, Irish peers, with the exception of tliose who ^ 
are members of the house of commons, are entitled to eveiy privilege, ex- 
cept sitting in the house of lords, and therefore to the letter missive. Ro- 
binson V. Lord Rokeby, 8 Ves. 601. 


PENALTY. 

I. mfftn a sum sftall bt consitiereti a pcnalt|i ; toBfu Iiguiharcb 

damages^ 

1. In the case of an agreement not to do an act, and entry into 

a bond with a penalty, to be forfeited on his doing it. 

2. Bond for performance of covenants to build a bridge, and 

the money secured, being the sum actually paid. 

3. In the case of a covenant upon the sale of good-will. 

II. ESiRBetfier tge amount of tfie penaltp limits tge extent of tBe 

Stcuritp. 

Interest on an old bond cannot be allowed in the master’s office, 
beyond the penalty. 

III. 3Jn relation to tlje ctat. S^9 Mill. 3. 

It is remedial for the purpose of recovering successive breaches 
to the extent of the penalty. 


I. mbtn a 0um 0 Ball he con 0 itiereti a penaltp ; loBni liguihateh 

hamage0. 

1. In the case of an agreement not to do an act, and entry into a bond 
with a penalty, to be forfeited on his doing it. 

If a man agree not to do an act, and enter into a bond, with a penalty to 
be forfeited on his doing it, the penalty is never to be considered as the 

price 
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price for doing such act : but the court will relieve, by injunction, until the 
actual damage sustained shall be ascertained by an issue. Hardy v. Martin, 
1 Cox, 26. 

2. Bond for performance of covenants to build a bridge, and the 
money secured, being the sum actually paid. 

Bond for performance of covenants to build a bridge, and the money se- 
cured, being the sum actually paid ; yet an injunction granted to restrain an 
action on the bond ; and an issue quantum damnijicatus ordered, the sum 
contained in the bond being a penalty. Evrington v. Aynesley, 2 B, C. C. 
341. 

3. , In the case of a covenant upon the sale of good-will. 
Distinction between penalty and liquidated damages, under a covenant upon 
sale of good-will. 14* Ves. 4*69. 

11. SSaSet&et: tge amount of tgt ptnaltp ItmttjS tljt tjttcnt of tgt 

jSfcuritp. 

Interest on an old bond cannot be allowed in the master’s office, beyond 

the penalty. 

Interest on an old bond cannot be allowed in the master’s office, beyond 
the penalty. Tew v. Earl of Winterton, 3 B. C. C. 489. ; Knight v. Maclean, 
3 B. C. C. 496. 

111 . 3in itlation to tfit jstat. 8^9 iSHiU. 3 . 

It is remedial for the purpose of recovering successive breaches to the 
extent of the penalty. 

The statute 8 & 9 Will. 3. remedial for the purpose of recovering succes- 
sive breaches to the extent of the penalty. 5 Ves. 331. 


PERJURY. 

I. SJualimis c0sieimal to tfte mnm 

The facts sworn must be both false and material, 

II. £)f prruirp, bp angtoer, in tquitp, 

1. Course of proceeding, on application to take answer off the 

file, to found a prosecution. 

2. Explanation by a second answer, does not render the first 

innocent. 

3. Bill retained, that plaintiff might indict defendant for per- 

jury- 

III. jgDf tfie proof of tfir rrimr. , 

1. Two witnesses are requisite. 

2. The original affidavit, not merely an office*-copy, must be 

laid before the grand jury. 

IV. M falsJr jrtotaring, 0j&ort of per/urp. 

It may be indictable as a misdemeanor. 


I. SDuar 
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, I. ^ualtttesi c 0 sitn(ta{ to tBt trtntt. 

The facts sworn must be both false and material. 

To convict for perjury, what is sworn must be both false and material. 
8 Ves. 38. 

II. S>( ptriurp, bp aiiptonr, tii equitp* 

1. Course of proceeding, on application to take answer off the file, to 

found a prosecution. 

On an application to take an answer off the file, to ground a prosecution 
for perjury ; the court has no jurisdiction to inquire, whether there be pro- 
bable grounds for the prosecution, or what may be the motives of the prose- 
cution; it being only interested to see, that the record be not defaced. 
Stratford v. Greene, 1 Ball & Beatty, 29i. 

2. Explanation by a second answer, does not render the first innocent. 
Explanation by a second answer, does not take away the opportunity of 

indicting upon the former answer. 2 Ves. & Beam. 258. 

3. Bill retained, that plaintiff might indict defendant for perjury. 
Bill retained, in order that the plaintiff might indict the defendant for per- 
jury. Fell V. Chamberlain, Dick. 484. 

III. j®f tfte proof of tge crime. 

1. Two witnesses are requisite. 

Distinction of perjury; requiring two witnesses. 13 Ves. 134. 

2. The original affidavit, not merely an office-copy, must be laid before 

the grand jury. 

The original affidavit ought to be laid before the grand jury, in order to 
find bills of indictment for perjury ; the office-copy is not sufficient. Though 
otherwise in case of a civil action. Keenan v. Boylan, 1 Sch, & Lef. 232. 

IV. iDf false stuearing, sgort of pcriurp. 

It may be indictable a? a misdemeanor. 

False swearing, not strictly amounting to perjury, is an indictable offence 
as a misdemeanor. Ex parte Overton, 2 Hose, 257. 


PLEDGE. 

I. efiett of a bcpocitt. 

Lease deposited to secure a debt; the depositary decreed to take 
an assignment. 

II. ;01iltgation0 of a iitpo0icarp. 

1. Bailee, though without reward, accepting the office, bound 

throughout. 

2. A custeSee shall account, in a suit on behalf of creditors, in 

the same manner as mortgagee in possession. 


I. c^ficcc of a tiepojstt. 

Lease deposited to secure a debt ; the depositary decreed to take an 

assignment. 

Lease deposited to secure a debt ; depositary decreed to take an assign- 
ment, 
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iTient, paying the costs of it ; and cannot abandon, because, being entitled 
to a legal conveyance, equity will consider him as having it. Lucas v. Comer- 
ford, 1 Ves. 235. 

II. j^bltgattoiid of a tiepogitavp, 

1. Bailee, though without reward, accepting the office, bound through- 

out. 

Bailee, though without consideration, accepting the office, bound through- 
out : for instance, by a direction to insure. 13 Ves. 158. 

2. A custodee shall account, in a suit on behalf of creditors, in the 

same manner as mortgagee in possession. 

A custodee shall account, in a suit on behalf of creditors, in the same 
manner as mortgagee in possession. Latouche v. Lord Dunsaiiy, 1 Sch. & 
Lef. 137-; Lord Dunsany v. Latouche, Id. 154^. 


POLITICAL. 

I. Mben a tountrp pliaH be bounb bp tge atr0 of 0ubirct0f 

Acts done by subjects, under powers given by the country. 

II. llUgfit of a foietgn 0tate to 0iie in out tourtg. 

1. A state not acknowledged by this country. 

2. Vide in tit. Chancery. 


I. Siffibeu a tounttp oball be bounb bp tbe aetb of it0 bubiettg. 

Acts done by subjects, under powers given by the country. 

Acts done by subjects, under powers given by the country, bind the coun- 
try ; as signing of plenipotentiary in its own nature, though that is not now 
understood to bind till ratification. 1 Ves. 392. 

IL Etgbt of a foreign state to sue in our tourts, 

A state not acknowledged by this country. 

Whether a foreign state, not acknowledged by this country, can maintain 
a suit here, viz. the government of Switzerland, in consequence of tlie revo- 
lution, suing for stoclc, vested in trustees by the former government, queerer 
Dolder v. Huntingfield, 11 Ves. 283. 


POWER. 

I. iliatuit, (Ia00, ani properw? of. 

1 . How viewed in equity. 

2. Power and property distinguished. 

3. It does not prevent the fee from vesting. 

4. Nor does it suspend the vesting of remainders. 

5 . Of usual powers in settlements. 

6. Of leasing powers. 

II. 315p toBat toorUjS citatetVf 

1. Whether power or interest. 

VoL. VIII. 5 H In 
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2. In the case of a woman cestui que trust of a reversion, and 

about to marry. 

3. Of implication. 

III. OTftetfier baltD ov boib. 

As creating’ a perpetuity. 

IV. feubiettss of- 

Estate purchased with trust-fund. 

V. aippointor, ngfit 0 ant) tittrresWt 

1. To bequeath. 

2. Under power to appoint amongst children. 

3. To file a bill. 

VI. Construction of potorrs^ 

1. Upon whom conferred. 

2. Who may be appointees, and to what amount. 

3. Power to appoint land. 

4. Power to appoint estates to be purchased with others. 

5. Power to appoint money. 

6. Power to invest trust- money. 

7. Power of sale. 

8. Power of exchange. 

9. Power of sale or exchange. 

10. Power of charging. 

1 1 . Power of raising portions. 

12. Power of partition. 

1 3. Power of changing uses. 

14. Whether a power of revocation. 

15. Leasing powers. 

16. In relation to the time of execution. 

17. In the case of a limitation in default of appointment at 

twenty-one. 

1 8. Implication in default of appointment. 

19. A special and a general powder of sale, conferred by distinct 

instruments. 

20. Where the words from time to time,” in a clause to ap- 

point rents and profits, are omitted in a clause to ap})oint 
personalty. 

21. Priority of a power over antecedent limitations. 

VI I. tntnmn of potoevsj. 

1. Its effect, and when requisite. 

2. Cannot be delegated. 

3. Conditional. 

4. Partial. 

5. Need not recite or refer to the power. 

6. Nor recite an intention to execute it. 

7. By what instruments. 

8. By separate instruments. 


9. When 
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9. When an instrument operates as an appointment; when not. 

10. Witli reference to the subject matter. 

11. With reference to the time of execution. 

12. With reference to the extent. 

13. With reference to a partial invalidity. 

14*. Void for excess only. 

15. Must not be illusory. 

16. Though at law, there is no execution that is illusory. 

17. And in equity, an execution quasi illusory, is good, under 

circumstances of advancement, or otherwise. 

18. Must not be fraudulent. 

1 9. Who are appointees. 

20. Wlio an appointee, under the execution of a leasing power 

of renewal. 

21. Effect of the appointee’s releasing the fund. 

22. Revocation of 

23. Under a power to appoint among children. 

24. Of a power to change uses. 

25. By sSjeme coxwrt of her sole interest. 

26. By Si feme cox)ert in the lifetime of her husband. 

27. Notwithstanding a covenant in restraint. 

28. Priority, 

VIII. SDcftctibe cjrccunoa. 

1. Defined. 

2. The consecjuences. 

3. Whether aided at law. 

4. Whether aided in equity. 

5. Favour of children. 

6. Whether void for excess only. 

IX. Jl5oiuf]Lttutwn. 

1. Defined. 

2. Whether aided in equity. — Vide infra^ X. 

X. saiftctlicr cqintii toiU atb a ftefccribr or iioiprjrcciinan. 

1. Distinction in this respect between equity and law. 

2. The grounds upon which equity supplies defects in the ex« 

ecution of powers. 

3. Pursuant to the intent. 

4. Whether by accelerating valid limitations, 

5. Whether in favour of children. 

6. Whether in favour of a husband. 

7. Whether in favour of creditors. 

8. Whether in favour of purchasers for value. 

9. Whether to fulfil a testator’s intention. 

10. Whether against a remainder-man. 

1 1 . Wiiether, where to aid it, would support a fraud. 

1 2. Whether it will supply the want of execution. 

XI. CEyringttigfimrnt aiiti tii^cgarge of potociv 

1. By complete execution. 

2. By partial execution. 
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4. By satisfaction. 

5. By the death of an appointor. 

6. By the death of an appointee. 


1. iliatuit, cln0ss, aiiD propemeg of. 

1. How viewed in equity. 

Powers, in this court, considered as trusts. 5 Ves. 856. 

2. Power and property distinguished. 

1. Distinction between a power and absolute property. A powei*, unless 
executed, not assets for debts. Holmes v. Coghill, 7 Ves. 499. 

2. Distinction between a power and absolute property. A power, unless 
executed, not assets for debts. Holmes v. Coghill, 12 Ves. 206. 

3. Distinction between property and power. Bradley v. Westcott, 
13 Ves. 445. 

3. It does not prevent the fee from vesting. 

1 . Power of appointment does not prevent the fee vesting, subject to be 
devested by execution of the power. Such a power is a mode, which the 
owner of the estate reserves to himself, or gives to another, through the me- 
dium of the statute of uses, of raising and passing an estate. 10 Ves. 265. 

2. Limitation to such uses as A. shall appoint; and in default of appoint- 
ment to him in fee : the fee is in him until appointment. 7 Ves. 583. 

4. Nor does it suspend the vesting of remainders. 

Under marriage articles 15,000/. was vested in trustees on trust, together 
with 5000/., covenanted by the husband to be paid, to be laid out in land to 
be settled upon the husband for life ; remainder to the wife for life ; 
remainder to the use of such child and children, in such shares, for such 
estates and subject to such powers, limitations, and provisions as the husband 
and wife, or the survivor, sliould appoint; in default of appointment, to the 
children in tail ; in default of issue, to the husband in fee. The husband 
and wife joined in a direction to the trustees, reciting their resolution to 
invest the trust-fund in an estate lately purchased by the husband fur 16,300/., 
and directing them to deliver the said stock, &c. to him at the price they 
were at on the day of the purchase; which was done. The wife died. 
There were two daughters. The father by will, reciting the purchase, and 
that he had not conveyed it to the uses of the settlement, and that it was 
not his intention, that the said purchase should be an investment of the trust- 
fund, but that the said fund with its increase sliould be taken out of his per- 
sonal estate, gave 10,000/. part of the trust-fund, in trust to be laid out in 
land to be conveyed to one daughter for her life, for her separate use ; re- 
mainder to her children in tail ; remainder to the other daughter in fee, for 
whom he also appointed the residue of the fund, but revoked that by codicil, 
reciting a portion given on her marriage. Held, 1st, that grandchildren are 
not objects of the power, but the excess only would be void ; 2dly, the fund 
with its increase was invested in the purchase ; 3dly, there was no appoint- 
ment of the estate or money due on the covenant ; 4thly, the remainders in 
default of appointment are vested, subject to be devested by appointment, 
and will take elFect as to what is ill-appointed or unappointed : 5thly, the 
share of a daughter, to whom the portion was advanced on marriage, was 
thereby satisfied. Smith v. Lord Camelford, 2 Ves. 698. 

5. Of usual powers in settlements. 

1. Powers of sale and exchange inserted in a settlement, under a clause in 
articles for all usual powers. Peake v. Penlington, 2Ves. & Beam. 311. 

2. Powers 



Appendix.] By \X)hat ^doords created. 837 

2. Powers of selling, exchanging, and investing in new purchases, usual* . 

Ves; & Beam. 311. 

6. Of leasing powers. 

Power to make leases is to be construed as liberally as powers of Jointur- 
ing, charging, &c.; and a contract to make a lease pursuant to a power shall 
be as binding as a contract to make a jointure or charge pursuant to a power. 
Shannon v. Bradstreet, 1 Sch. & Lef. 52. 61. 

II. Bp tiifiat ti)oil30 creatcH. 

1 . Whether power or interest. 

1. Where a particular, limited, interest and a power concur, though the 
latter alone might amount to an absolute gift, they are distinct. 7 Ves. 398. 

2. Effect of power to dispose ; amounting to property ; notwithstanding a# 
limitation of what should be left undisposed of ; from the uncertainty. 
13 Ves. 451. 

3. Distinction, though slight, established between gifts for life, and inde- 
finitely, with power of disposition. The latter vests the property without 
appointment : the former requires appointment. Ibid. 453. 

4. Where a person has an absolute and general power of appointing a 
fund as well in his lifetime as at his death, and there is no gift over, yet if 
no appointment be made, his administrator cannot claim the fund, and even 
creditors will not be entitled to the benefit of it without some step taken 
towards an appointment, though, where any such appointment be made, the 
court w ill arrest the fund in tra?isitu for the benefit of creditors. Harrington 
V. Hartc, 1 Cox, 131. 

5. Testator devised to his wife several houses; to his sisters his money in 
securities for their lives ; then divided his fortune in small legacies ; but the 
legatees to take nothing till the death of his wife and sisters; and made resi- 
duary legatees : under the following clause, “ I empower my wife to give 
away at her death 1000/. ; to A. and B. 100/. each, the rest to be disposed 
of by her will there is no absolute legacy, but a naked power to the wife ; 
wdio being dead without any disposition, the objects specified arc not entitled. 
Bull V. Vardy, 1 Ves. 270. 

6. Testator gave 1000/. stock to a married woman for her separate use, 
and whenever she should die, to be absolutely in her own power to dispose 
of by will or writing purporting to be her will, to any person or persons, 
purpose or purposes she should think proper : but in case of failure of any 
such disposition or appointment, to go over : this is not a power, but an ab- 
solute gift, qualifiea only to exclude the husband upon the death of his 
wife : therefore it passed by general words in her will. Hales v. Margerum, 

3 Ves. 299. 

7. Investment of stock directed in trust to pay the dividends to the testa- 
tor’s son for life ; and after his death to transfer part of the capital according 
to his appointment : an interest for life only, with a power. Nannock v. 
Horton, 7 Ves. 391. 

8. An express estate for life, with a power to dispose by will, does not 
give the absolute interest, so as to preclude the necessity of executing the 
power. An execution by will, revoked by a subsequent conveyance upon a 
sale by the tenant for life, having obtained the legal estate ; and that not 
being an execution within the intent of the power, the estate passed under 
a general residuary devise against the purchaser. Reid v. Shergold, 10 Ves. 
370. 

2. In the case of a woman cestui que. trust of a reversion, and about to* 

marry. 

A woman being entitled to the trust of a reversion in fee of lands, by ar- 
ticles previous to her marriage, reserves to herself a power of disposing of 

3 H 3 all 
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all her estate W such uses as she should think proper: an appointment after- 
wards made by her in favour of her husband and children, held good, al- 
though no conveyance of the reversion was ever executed. Wright v. Lord 
Cadogan, 2 Eden, 239.; Amb. 468. ; 1 Tomb. P. C. 486. 

3. Of implication. 

Powers must \yc expressed, not implied ; and are construed strictly. 
Though defects in execution are in certain cases supplied in equity ; the want 
of execution cannot be supplied. 13 Ves. 114. 

111. MlierDei' ualiti oc Sotti* 

As creating a perpetuity. 

Power of alteration of estates tail as they were to come in esse into te- 
nancies for life, held void. Heath v. Heath, 2 Eden, 331. 

IV. feubimsi of. 

Estate purchased with trust-fund. 

Vide 2 Ves. 698. ‘ 

V. appointor j f(i 0 rigStp anb intcitgt^* 

1 . To bequeath. 

An interest under a power of disposition is not before execution the estate 
of the party ; and will not pass by general words ; nor arc they alone suf- 
ficient to dispose free from incumbrance. 1 Ves. 525. 

2. Under power to appoint amongst children. 

Gift to A. and his issue to be divided among them, as he thinks fit : the 
issue have an interest at all events ; and A. has no authority but as to the 
proportions. If no appointment, equally. Where to he divided among 
issue, the proportions must not be illusory. “ Issue' will extend to any 
remote degree, as a description of objects of the power of A. to distribute 
amonar them, as he thinks fit : but they must all be in existence during: his 
life. 1 Ves. 150. 

3. To file a bill. 

Interest under power of appointing, the application of a charity not suf- 
ficient to sustain a bill. Attorney-general v. City of London, 1 Ves. 243. 

VI. Gonatnitrioii of potocro. 

1 . Upon whom conferred. 

Vower under an act of parliament to lessee, his executors, administrators, 
and assigns, to grant building leases, does not extend to the tenant in a 
renewed lease, according to the usual course of church leases. Collett v. 
Hooper, 13 Ves. 255. 

2. Who may be appointees, and to what amount. 

1 . Under a power to appoint to and among several persons, each of the 
objects must have a part : but a court of law will not enter into the amount 
of the share appointed. 4 Ves. 785. 

2. Not now the rule, that under a power to appoint among sevc'ral ob- 
jects they must take equally, unless a good reason appears. 5 Ves. 859. 

3. Under a power of appointment, discretionary as to the shares, the 
distribution may be unequal, the inequality considerable, and no reason 
assigned ; until it becomes such as to render some share illusory. 9 Ves. 397. 

4. The donee of a power cannot appoint to any persons, not the objects of 
the power. Palmer v. Wheeler, 2 B. & B. 27. 

5. Appointment void as far as it exceeds the power : viz. to grandchildren 

under 
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under a power to appoint to children. Butcher v. Butcher, 1 Ves. & Beam. 
79. 

6. The old practice of executing a power of appointment after the death 
of one of the objects, by giving part to the survivors, and letting the rest 
go, as in default of appointment, among all, incorrect. 1 Ves. & Beam. 92. 

7. Agreement by one of the objects of a power of appointment to return 
a part in consideration of an appointment in its favour, is a fraud in the ap- 
pointee as well as in the appointor, both on the other objects of the power 
and on the party who would take in default of appointment. Daubeny v. 
Cockburn, 1 Mer. 644- 

8. Secusy where the appointee is not privy to the corrupt agreement. Dau- 
beny v. Cockburn, 1 Mer. 643. 

9. Appointment to one child under a power of appointment to one or more, 
is good, if fairly made ; but if fraudulent, has no consideration to support it. 
Daubeny v. Cockburn, 1 Mer. 644. 

10. Power to appoint to the use of such child and children, &c. : an 
appointment to one or more good. 5 Ves. 857. 

11. Settlement upon such child or children as the father should appoint. 
Appointment excluding one established. Kenwortliy v. Bate. 6 Ves. 793. 

12. Bequest to such of the children of A. as B. shall by will, direct ; and, 
in default of such direction, among the children, share and share alike. B.’s 
disposition by will, in favour of the children living at her death, established 
against the claim of one born afterwards, under the general words. Paul 
V, Compton, 8 Ves. 375. 

13. Voluntary bond to pay to and among all such child or children of A., 
in such parts, &c. as the obligor should by deed or will appoint ; and for 
want of appointment, and as to what should be unappointed, to and among 
all such child or children of A. as might survive the obligor. Appointment 
by will, of the whole fund to one of six children established. Wollen v. Tan- 
ner, 5 Ves. 218. 

14. Appointment to a deceased child or its representatives, void. 1 Ves. 
& Beam. 91. 

15. Under a power to appoint among children, interests may be given to 
grandchildren by way of settlement, with the. concurrence of their mother, 
an object of the power, and her husband. White v. St. Barbe, 1 Ves. & 
Beam, 399. 

16. Power of appointment in a marriage settlement, held to comprehend, 
as to its objects, all the children of the marriage, and to be confined to such 
of the children only as should be living at the death of the survivor of the 
parents. Howgrave v. Cartier, Cooper, 66. 

17. Bequest to executors in trust that they shall pay, &c. unto and amongst 
the testator’s two brothers and his sister, or their children, in such shares, 
&c. and at such times, &c. as the trustees, or the major part, or the survivor, 
his executors, &c. shall think proper. All the children living at the death of 
the testator held entitled with the parents, per capita : the court not having 
a discretion. Longmore v. Broom, 7 Ves. 124. 

18. A power to divide among children is not well executed by giving to 
one of them for life, with remainder to his sons in tail. Robinson v. Hard- 
castle, 2 B. C. C. 22, 344. S,P. \ but that the property shall go cy pres, Pitt 
V. Jackson, 2 B. C. C. 51. 

19. By articles, the wife’s fortune and an equal sum advanced by the hus- 
band, were agreed to be settled for the husband for their joint lives ; and if he 
should die first, leaving issue by her, for her life ; after her decease, as to 
the capital, in such manner as he should appoint ; in default of appointment 
to be divided equally among the issue at twenty-one, with maintenance and 
survivorship; after marriage, in pursuance of the articles, an estate pur- 
chased with the fund was settled upon the husband, for the joint lives of him 
and his wife ; remainder to trustees to preserve, &c. ; remainder, in case of 

3 H 4 his 
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his death, first, without issue, to certain uses ; remainder, in case of his death, 
first, leaving any child or children, to the wife for life; remainder to all the 
children, in such shares as the husband should appoint ; for want of appoint- 
ment^ equally in tail, with cross-remainders, remainder to the heirs of the 
husband. Children only are the objects; and an appointment to a child for 
life, remainder to his children, as he shall appoint, is an excess of power ; 
and the doctrine of cy presy by giving the child an estate tail, is not appli- 
cable; but the appointment is void for the excess only; and what is ill ap- 
pointed goes as in default of appointment. Bristow v. Warde, 2 Ves. 336. 

20. Personal settled on marriage, for the husband for life, then for the 
wife for life, then to and among all and every the children and grand- 
children or issue, in such shares, under such restrictions, at such times, and 
in such manner, as they or the survivor should appoint by deed or deeds, or 
will ; for want of appointment, to all and every the children and grand- 
children or issue living at the decease of the survivor, equally payable at 
twenty-one or marriage ; if but one, to that one ; provided that in case of no 
appointment, the issue of any children dead should not have a greater share 
than their parents would have had; issue only are within the power ; but in 
any degree ; but an appointment to any issue not living, must be restrained to 
twenty-one years, after lives in being at the creation of the power ; otherwise 
it is void, even as to such as come in esse within those limits ; but on mar- 
riage of a daughter, interests may be given to her children generally and to 
the husband. What is ill-appointed goes as in default of appointment ; but 
children of a living parent cannot take under the proviso, lloutledge v. 
Dorrill, 2 Ves. 357. 

21. Trust in marriage articles, to pay certain funds, the property of the 
wife, to all and every her child and children, in such parts, shares, and pro- 
portions, as she should by will, give, &c.; and for want of such gift, &c. to all 
and every her child and children, part and share alike ; and for want of such 
issue, over. By her will, she gave ten guineas, part of the fund, to her 
eldest son, declaring, that he was otherwise provided for by the will of his 
uncle ; and the remainder she gave to all her other children, naming them, 
equally, with survivorship in case of the death of any during minority, and 
before receipt of his, Jier, or their shares; and in case of the death of 
her eldest son before he comes to the possession of his uncle's fortune, she 
gave her second son only ten guineas. The only provision of the eldest 
son was a remainder in tail, after the life-estate of his father; who survived 
his wife. The court was of opinion, 1st, that children illegitimate, being 
born after elopement, and no access, clearly could not take : 2dly, that the 
share appointed to a child, who died in the life of her mother, lapsed : but 
the case was determined upon the third point ; that under the circumstances 
the appointment of ten guineas was illusory ; and therefore the whole was 
void ; and the fund was distributed among the surviving children, and the 
representative of the deceased child ; the interest vesting on the birth, liable 
to be vested only by appointment. Vanderzee v. Adorn, 4 Ves. 771. 

22. Settlement in pursuance of articles, previous to marriage, to con- 
vey to the use of the husband for life ; remainder to wife for life ; 
remainder upon trust to convey unto and amongst all and every or any of 
the children in such parts and proportions, &c. as the husband and wife, or 
the survivor, should by deed or writing with or without power of revocation, 
or by will, appoint : in default of appointment, to the first and other sons in 
tail male ; remainder, subject to trusts that failed to the heirs of the husband. 
A joint appointment by deed, subject to a proviso for revocation and re- 
appointment by the husband and wife and the survivor, well revoked by the 
wife surviving ; and by the same deed a re-appointment to the daughter and 
two sons successively for life, with remainders in tail to the grandchildren, 
and the ultimate remainder to the daughter in fee, void for the excess be- 
yond the power, viz, the estates to the grandchildren, and the ultimate 

17 limitation 
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limitation upon tliem to the daughter ; and the principle of cy pres not ap- 
plicable ; all beyond the life-estates of the children, therefore, to go as in 
default of appointment. Bruclenell v. Elwes, 7 Ves. 382. 

23. Father, tenant for life, with a power to appoint the fee among his sons 
in such shares as he pleased, by one deed, upon the coming of age of his 
eldest son, appoints the fee to him ; by a second deed, dated two days after, 
the son is made to join the father in a mortgage, to secure a debt due by the 
father ; and by a third deed, dated the next day, the son is made tenant for 
life, of the equity of redemption, with remainder to his issue in tail male, 
reversion in fee to the father, and an additional charge for the younger 
children of the father is created : on bill, by the son of the appointee, to be 
relieved from the additional charge and mortgage; held: 1st, that the deed, 
so far as it charged the additional sum for younger children, was good, but 
the limitations void, and the excess connected : 2dly, that the mortgage was a 
fraud upon the power, the father deriving a benefit to himself, and declared 
void, the mortgagee having notice of it. Palmer v. Wheeler, 2 B. & B. 18. 

24. Father having power to appoint among children, and purchasing the 
share of one, cannot by appointment entitle himself to more than the share 
of that child in default of appointment. 2 Ves. 714. 

25. Appointment by father and son, under a power, of money charged on 
an estate ; that in case the son should survive, it should be applied by him 
in and towards payment of the debts of the father; and subject thereto, the 
residue, if any, should go and be considered as part of the personal estate 
of the father ; and in case the father should survive, it should go and be 
paid by him, his executors, &c. in and towards satisfaction of his debts, 
with a similar provision as to the residue. The father surviving, appointed 
in favor of another son, for valuable consideration, as to part. As to that 
the decree directed payment under the appointment ; the residue to be paid 
into court, with liberty to apply in case of no application within twelve 
months, to be paid according to the appointment. Lady Clinton v. Lord 
Kobert Seymour, 4 Ves. 440. 

26. Under a power to appoint among younger children, one who becomes 
an eldest, cannot take a share appointed to him nominatim. Broadmead v. 
Wood, 1 B. C. C. 77. 

27. Power of appointment to or among one or more younger children, in 
default of appointment equally. One of two objects being removed by the 
effect of an express satisfaction, by way of advancement, the other takes 
the whole, as in the case of death, by analogy to the customs of London 
and York. Folkes v. Weston, 9 Ves. 456. 

28. Where a person has a power of distribution among poor relations, he 
may distribute among all poor relation^ however remote : but where the 
court is called on to distribute on the failure of the person so empowered, it 
will confine itself to relations within the statute of distributions. 1 Sch. 
&Lef. 111. 

29. Power to appoint for the benefit of a married woman and her family, 
would not include the husband in general : but upon the whole, will, an ap- 
pointment in his favour was established. MacLeroth v. Bacon, 5 Ves. 159- 

3. Power to appoint land. 

1 . Power to appoint land, well executed by a charge. 6 Ves. 797. 

2. Power to appoint an estate, includes a power to dispose of the estate, 

and appoint the produce. 1 Ves. & Beam. 478. t 

3. The same effect has been given in the more doubtful case of a power 
to charge ; and a power to appoint the money, produced by an estate, di- 
rected to be sold, has been considered as a power to appoint the estate 
itself. Ibid. 


4. Power 
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4. Power to appoint estates to be purchased with others. 

Power to appoint estates to be purchased with money produced by the 
sale of other estates, well executed by an appointment operating directly on 
the original estates. Bullock v. Flodgate, 1 Vcs. & Beam. 471. 

5. Power to appoint money. 

Vide 1 V. & B. 478. 


6. Power to invest trust-money. 

Power to lend trust-money upon real or personal security, docs not enable 
trustees to accommodate a trader with a loan upon his bond. Langston v. 
Ollivant, Cooper, 33. 

7. Power of sale. 

1. Power of sale not well executed by a partition. M‘Queen v. Farquhar, 
lives. 467. 

2. Whether a power to exchange can be executed by partition, quccrc, 
11 Vcs. 476. 


8. Power of exchange. 

1. Power to exchange includes making partition. Abel v. Hcathcote, 
4 B. C. C. 278. 

2. Power of exchange or partition does not include a power of sale. 
1 1 Ves. 473. 

3. Semhle, a power to exchange does not warrant a partition. Attorney- 
general V. Hamilton, 1 Mad. 214. 

9. Power of sale or exchange. 

Partition of an estate in common is a good execution of a power to sell or 
exchange. Abel v. Heathcote, 2 Ves. 98. 

10. Power of cliarging. 

1. Power to charge includes a power to sell. 6 Ves. 797. 

2. Recovery by tenant in tail, (the tenants for life being dead,) the mort- 
gages outstanding, the debts unpaid, and the trustees for the jointure not 
parties, valid ; as an equitable recovery, if those trustees took a fee : as to 
the equitable estates ; viz. subject to the debts and mortgages, if an estate for 
life ; and, as to the legal estates, if a limitation in a deed can be reduced by 
implication, the circumstances, that the pu'*pose did not require a fee, that 
it might disturb subsequent estates in the instrument creating the power, 
and the restraint of the covenant for quiet eiijoyment to the wife’s land, 
could not prevail against the legal effect of the limitation to the trustees and 
their heirs. Wykhara v. Wykham, 18 Ves. jun. 395. 

3. The proper mode of executing such a power, is limiting a rent-charge 
to the wife by way of jointure, secured, if not by the ordinary power of 
entry and distress, by a trust-term for 99 years, with a proviso for cesser on 
payment of the jointure during her life, and all arrears at her death. Ibid. 

4. Distinction upon the execution of a power in law and equity ; a strict, 
literal, u e, a due execution the same in both ; but, though void at law, the 
substantial intention, upon meritorious consideration, enforced in equity. 
Ibid. 

1 1 . Power of raising portions. 

Devise, subject as to part to a devise to trustees and their heirs, for debts 
in airf^of the personal estate ; and as to part, to mortgages in fee, to sons 
and a daughter, and their respective issue male in strict settlement, &c., with 
power to the sons respectively, when in possession, to convey or appoint all or 
any part to trustees, on trust, by the rents and profits, to raise a rent-charge 
as andf for a jointure for any wife or wives for each such wife’s natural life 

only; 
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only ; and also to charge portions by deed, and to lease for twenty-one years. 
Execution of the power by conveyance to trustees and their heirs, on trust, 
by the rents and profits, to raise and pay a jointure during the wife's natural 
life only ; and charging portions ; with covenant for title and quiet enjoy- 
ment by the trustees during the natural life only of the wife. As to the 
estate of the trustees at law, qucere: the court of K, B. certifying that they 
took an estate in fee ; and the court of C. B. that they took no estate what- 
ever. Wykham v, Wykhatn, 18 Ves. jun. 395. 

12. Power of partition. 

Vide 1 1 Ves. 473. 

13. Power of changing uses. 

1. Power to revoke uses, substituting other estates: quccre, whether a 
substitution of equitable for legal estates ; though a bad execution at law, is 
sufficient in equity ; as where it is done by appointment under a power, and 
declaring uses upon the appointment ; which are consequently mere trusts. 
Cox V. Chamberlain, 4 Ves. 631. 

2. Under a power to alter uses the new use will not arise except in the 
very circumstances prescribed by the contract. 11 Ves. 475. 

14. Whether a power of revocation. 

Settlement of personal estate upon a second marriage, upon trust, to pay 
to such persons, &c. as the settler shall by deed or will appoint ; and, in de- 
fault thereof, to his issue. Construction, upofi the whole, that it was to 
operate ; unless a subsequent instrument should be executed. A prior will 
therefore revoked. Leigh v. Norbury, 13 Ves. 340. 

15. Leasing powers. 

1. A lease at a fair rent, lessee paying two years rent in advance, secured 
by lessor's bond, and insurance on his life, not impeachable either as fraud- 
ulent on a power to lease without fine, or as being accompanied with a loan 
of money. O’Brien v. Grierson, 2 B. & B. 323. A sale under a decree of' 
the reversion to the lessee at full value, not set aside. Ibid. 

2. Trustees having power to make leases in possession until cediii que 
trust attained twenty- one, granted a lease in reversion, and another lease 
after the cestui que trust attained twenty-one: such leases held to be bad; 
and that being granted by trustees, they could not take effect out of their 
absolute legal estate in the premises ; and that the receipt of rent by the 
cestui que trust for several years after he attained twenty-one, he being igno- 
rant of tlie defects in the leases, did not operate as a new agreement ; but as 
the plaintiff had neglected to look into his rights, and the lessees might have 
expended money on the premises, no account directed beyond the filing of 
the bill, and no costs given to the plaintiff. Bowes v. East London Water- 
works, 3 Mad. 375. 

1 6. In relation to the time of execution. 

A power was given, by marriage settlement, to the husband, to raise 
10,000/. for a single younger child when he should think proper : the child 
(a female) being fourteen years old, he called upon the trustees to raise the 
portion immediately, and afterwards, the child being dead, filed his bill to 
have it raised as her administrator. Bill dismissed. Hinchinbroke v. Sey- 
mour, 1 B. C. C. 395. 

17. In the case of a limitation in default of appointment at twenty-one. 

Under a general power of appointment among all the children by deed or 
will, from time to time, &c. ; in default of appointment, equally at twenty-one, 
&c. : the death of one above that age, does not prevent an appointment to 
the survivors. Butcher v. Butcher, 1 Ves. & Beam. 79. 


18. Ira- 



POWER. 


[ClIANCERir 


S44 


18. Implication in default of appointment. 

1. Where there is a power to dispose among children, and there is only 
one child, the property vests in such child without appointment. Madoc v. 
Jackson, 2 B. C C. 588. 

2. Devise in trust to dispose of the premises unto and amongst the de- 
visee’s four children, in such manner, shares, &c. as he should by deed or 
will appoint : one dying in the life of his father, before appointment, was held 
entitled to a fourth ; the father after that child’s death having appointed 
three-fourths to his three surviving children respectively. Reade v. Reade, 
5 Ves. 744. 

19. A special and a general power of sale, conferred by distinct instru- 

ments. 

A testator having by his wdll devised his freehold and copyhold estates in 
trust for his son in strict settlement, with remainder to his nephew ; and 
having given, by his first codicil, a special power of sale over a part of his 
estates, to be exercised at the request of his son, in favor of his nephew ; 
and, by his second codicil, a general power of sale over “ all or any part of 
his estates,” to be exercised at the discretion of his trustees ; the conveyance 
by the trustees must contain both the particular and the general power of 
sale. Greene v. Wiglesworth, Swanst. 234. 

20. Where the words “ from time to time,” in a clause to appoint 
rents and profits, are omitted in a clause to appoint persoitalty. 

Queere, whether the words “ from time to time,” in a power to appoint 
rents and profits of real, but omitted in the power to appoint the produce of 
personal, will prevent a sweeping appointment of the whole, the power ex- 
tending to the whole after death. Pybus v. Smith, 1 Ves. 190. 

2 1 . Priority of a power over antecedent limitations. 

Power by marriage settlement to the husband to charge, not confined to 
the immediately preceding limitation of the reversion to liim ; but held to 
over-reach all the prior limitations. Stackhouse v. Barnston, 10 Ves. 453. 

VII. ©jrpturion of potopris* 

1. Its effect, and when requisite. 

1. Act done under power in a deed, is as if incorporated in the deed, 
when executed. 1 Ves. 510. 

2. The execution of a power of appointment operates by way of limit- 
ation of a use under and by the effect of the instrument reserving the power; 
the fee vesting in the mean time. 10 Ves. 255. 

3. Execution of a power is a limitation of a use ; which must arise, if at 
all, at the time of execution ; and is, as if expressed in the original settle- 
ment. 17 Ves. jun. 457. 

4. The execution of a power of appointment operates as a limitation of a 
use, attaching upon the seisin in the feoflees, &c. under the old instrument. 
10 Ves. 264. 

5. Execution of a power a limitation of a use, not requiring an imme- 
diately preceding estate of freehold. 18 Ves. jun. 416^ 

6. A power must be executed in order to create a charge. 1 Ves. 272. 

2. Cannot be delegated. 

A power to husband alone to appoint a sum of 4000/., which, in default 
of appointment, was limited in a particular way, was not well executed by 
an appointment by husband and wife, of 6000/. given in lieu of the 4000/. by 
a subsequent deed, and which 6000/. was to go differently in default of ap- 
pointifient. Hamilton v. Royse, 2 Sell. & Lcf. 315. 


3. Con- 
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3. Conditioned. 

Under a power for raising portions for younger children, an appointment 
by a charge confined to the particular event of four or more, was not ex- 
tended by implication from general words in a subsequent part of the deed, 
I)roviding for the case of no appointment. Mosley v. Mosley, 5 Ves. 248. 

4. Partial. 

4000/. settled on marriage, in trust, after the decease of the husband 
and wife, to pay among all and every the child and children, other than an 
eldest or only son, at such times and in such proportions as he or she, or 
the survivor, should appoint by deed or will ; for want of appointment among 
such child and children, other than, &c., equally to be divided ; if but one, 
to that one ; payable at twenty-one or marriage, or as soon after as the life- 
interests should drop ; the shares of any dying before, payable in the 4000/., 
or so much as should not be appointed, to go to the survivors at the same 
time. There were four younger children ; the marriage settlement of one 
recited, that she was entitled to 1000/., part of this fund ; one-fourth of it 
was appointed to another on his marriage ; and to a third, 1000/. as her share 
of that portion ; the fourth died above twenty-one, before his father, who 
survived his wife, and died without any farther appointment; held, that 
30001. was well appointed, and that the remainder vested in all equally, ac- 
cording to the direction, for want of appointment. Wilson v. Piggott, 2 Ves. 
351. 

5. Need not recite or refer to the power. 

1. It is not necessary that an instrument to operate under a power, or 
refer to it in any manner in the execution of it. If a person, having a power, 
does an act with all the solemnities required, and which can have no effect 
but by virtue of the power, the act is taken to be done in execution of the 
power. 2 Sell. & Lef. 464. 

2. On the execution of a power, it is not necessary to refer to it, a refer- 
ence to the subject of it is sufficient. 1 Ball & Beatty, 92. 

3. The recital of a power is not necessary to the due execution of it. 
Blake v. Marnell, 2 B & B. 44. 

4. Power may be executed by will, applying to the subject, without an 
express reference to the power. 13 Ves. 453. 

5. Though to effect the execution of a power by a will, a direct reference 
to the power is not necessary, the intention must distinctly point to the sub- 
ject of it ; as if something is included, which the testator had not otherwise 
than under the power, and part of the will, unless applied to it, would be 
wholly inoperative. Bennett v. Aburrow, 8 Ves. 609. 

6. A will, referring to the estate, but not to the power, declared a good 
execution of it, to the extent of limiting estates to the objects of the power. 
Dillon V. Dillon, 1 Ball & Beatty, 77. 

7. Testator having a power over 3000/., originally the property of his 
wife, gave several legacies, and then (after the decease of his wife,) gave 
the residue to the defendant : his estate was not sufficient to pay the lega- 
cies ; yet held, that the will is not an execution of the power, the same not 
being referred to, nor any thing by which an intention appeared to the tes- 
tator to execute it. Andrews v. Emmet, 2 B. C. C. 297. 

6. Nor recite an intention to execute it. 

Not necessary to recite an intention to execute a power ; if the act can be 
done only by that authority. But, w^here the act purports to pass the in.* 
terest, it shall be considered so intended, and not to exercise an authority. 
10 Ves. 257. 

7. By what instruments. 

1. Husband having a power to make a jointure of any part of the estate 

not 
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not exceeding per annumy covenants on his marriage, to settle lands 
of the yearly value of 400/., clear of taxes and reprises ; he afterwards makes 
a settlement of lands, with a covenant, that if they should fall short of 400/. 
per annurtif he would make up the deficiency. Held, that the settlement 
was intended as an execution of the power, and the making the jointure clear 
of taxes and reprises, in the articles, was a mistake. Lady Londonderry v. 
Wayne, 2 Eden, 170. ; Amb. 424. 

2. Three powers by settlement ; first, to the husband and wife jointly, to 
raise and appoint 3000/. : secondly, to husband alone, to raise and appoint 
2000/. ; thirdly, to survivor, to raise and appoint such sum as would, with 
the sum before raised, make 5000/. The wife joining in raising 3000/. under 
the joint power, for the husband, he covenanted not to charge by the power 
reserved to him alone, or any other power whatsoever during her life, and 
so long as said 3000/. should remain unpaid, without her consent. After her 
death, he, by deed poll, did charge with 2000/. more, to be paid to his exe- 
cutors for debts, &c. and otherwise, in performance of his will, or as he 
should appoint by it ; and died, leaving his second wife executrix, without 
taking notice by his will of the charge ; but the deed-poll was found un- 
cancelled among his papers: the 2000/. well charged; and went to the 
executrix, without a special appointment. Earl of Uxbridge v. Bayly, 1 Ves. 
499. 

3. A. having both a power and an interest, the estate being conveyed to 
such uses as he should appoint, and, in default of appointment, to him in 
fee, conveys by lease and release, using also words of appointment : the deed 
operates as a conveyance of his interest, not as an execution of his power ; 
especially if the effect of the latter construction will defeat the object. Cox 
V. Chamberlain, 4 Ves. 631. 

4. Power of appointment by deed, to be signed and sealed in the presence 
of witnesses. The attestation applying only to sealing and delivery, though 
the deed purported to be signed, sealed, and executed, it was presumed, 
that the signature was in the presence of the witnesses. M‘Queen v. Far- 
quhar, 1 1 Ves. 467. 

5. Under a power of sale, with consent of parties, testified by any writing 
or writings under their and his hands and seals, &c. attested by two or more 
w'itnesses ; the attestation, going only to the sealing and delivery; held, not 
sufficient ; nor a subsequent attestation, that they also signed : but a case 
was directed. Wright v. Wakeford, 17 Ves. jun. 474. 

6. Power to be executed by a deed signed and sealed in the presence of 
witnesses, and the deed expressed to be so executed, though the attestation 
appeared to be only to the sealing and delivery, signature in the presence 
of the witnesses, presumed. 17- Ves. jun. 458. 

7. By fine and deed declaring the uses, the estate of z. feme concert is con- 
veyed to a trustee, to discharge certain specified debts, ‘‘ and other sums 
borrowed by the husband and wife for the like or other purposes,” and sub- 
ject thereto, “ to such uses as the wife shall appoint by deed under hand and 
seal.” A joint bond and warrant to confess judgment, executed by husband 
and wife, was a good execution of the particular po^er given to both, or, 
semhle^ of the general power given to the wife. Dillon v. Grace ; Hearne v. 
Cavenagh, 2 Sch. & Lef. 456. 

8. Power to trustees, with consent of A. under her hand, with two wit- 
nesses, to advance 1500/. to her husband. They advance the money with- 
out the consent of A. Aftewards, A. by an instrument under her hand, 
attested by two witnesses, testifies that the money was advanced with her 
consent. Held, on a bill filed by A., that the trustees must refund the 
3500/. Bateman V. Davis, 3 Mad. 98. 

9. Qu^erCy whether on a power given to L. E. to revoke uses, “ from time 
to time during his natural life,’' such revocation and reappointment to be 
signed, sealed, and delivered in the presence of, and attested by, two or 

more 
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more credible witnesses,” can be executed by will. Edwards v. Edwards, 

3 Mad. 197. 

10. Power of appointment, in such shares and proportions as husband and 
wife should, by any deed in writing, direct, not well executed by appoint- 
ment by the will of the husband, with a written endorsement thereon made 
by the wife after his death, expressing her approbation. Busliell v. Bushell, 

1 Sell. & Lef. 90. 96. Nor would it have been better if the wife had ratified 
it at the time of the execution, it being revocable by the husband during his 
life. Ibid. 96. 

11. Power of appointment not executed by appointing an executor. 
13 Ves. 452. 

12. A feme covert having a power to dispose of 300/. by will, signed and 
sealed by her, made a testamentary paper, not sealed, but on a stamp : this 
is equivalent to sealing, and is a good execution of the power. Sprange v. 
Barnard, 2 B. C. C. 505. 

1 3. Where the testator, having a power of disposing, expresses a desire 
as to the disposition of property, and the objects to which he refers are cer- 
tain, the desire so expressed amounts to a command, Cary v. Cary, 2 Sch. 
& Lef. 189. 

14. Power not executed by general words in a will. Langham v. Nenny, 
3 Ves. 467. 

15. A power of appointment not executed by a general disposition by will. 
Croft v. Slec, 4 Ves. 60. 

16. Power of appointment not executed by will having no reference to 
the power or the subject of it ; and the court will not inquire into the cir- 
cumstances of the property. Nannock v. Horton, 7 Ves. 391. 

17. Power attempted to be executed by invalid instruments ; held not exe- 
cuted, by the general words of a will containing no reference to it. Mac 
Leroth v. Bacon, 5 Ves. 159. 

18. Powder not executed by a general bequest of my estate and effects;” 
which wnll pass only w'hat the testator has an interest in, not what he has an 
authority over. 8 Ves. 588. 

19. Power of appointment not executed by general words in a will, “all 
my personal estate,” &c. and “all my estate and interest therein.” Bradley 
V. Westcott, 13 Ves, 445. 

20. Power executed by will, but afterwards discharged ; and a new power 
created. A subsequent codicil will not, by the mere effect of republishing 
the will, be an execution of the power. Holmes v. Coghill, 7 Ves. 499. 

21. Devise of real estate to be sold, and the produce, with the personal, 
to testator’s wife for life, with power to appoint a moiety by deed or will, 
with two or more witnesses : the estate was not sold ; the wife, having no 
other real estate, by will, with three witnesses, gave specific legacies, some 
described to have been her husband’s, and all the rest, residue, and re- 
mainder of her estate and effects, of what nature or kind soever, and whether 
real or personal, and all her plate, china, linen, and other utensils, which 
she should be possessed of, interested in, or entitled to, at her decease ; the 
power is executed by the residuary clause. Evidence of conversations with 
the person who drew the will, to show the testatrix had no other real estate, 
rejected. Standen v. Standen, 2 Ves. 589. 

22. Testatrix gave a fund, over which she had a power of appointment, 
and some specific articles, to trustees, in trust for her residuary legatee 
after named; and gave the general residue to A. By a codicil she re- 
voked the bequest of the residue ; and gave it to A. and B. A. was held 
solely entitled to the fund under the appointment. Roach v. Haynes, 6 Ves. 
153. ; 8 Ves. 

23. Power executed by will ; but afterwards discharged ; and a new po:wer 
created. A subsequent codicil will not, by the mere effect of republishing 
the will, be an execution of the power. Holmes v. Coghill, 12 Ves. 206. 

24. Co- 
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24. Covenant to settle an estate in strict settlement ; subject to a power 
to the father, tenant for life, in case there should be any younger child or 
children, to cbArge such sum or sums for such younger child or children, 
payable in such proportions, and at such times as he should appoint. The 
power was held well executed by a will directing sale, and appointing the 
money. Long v. Long, 5 Ves. 445. 

25. Power of appointing real estate well executed by a devise to trustees 
to sell, and an appointment of the money produced by the sale. Kenworthy 
V. Bate, 6 Ves. 798. 

26. Quarcj whether, when a power is given to be executed by a will, signed 
and published in the presence of, and attested by two or more credible 
%vitnesses, a will signed by the testatrix, and attested generally, thus, wit- 
ness B. H. and I. H. ; is a good execution of the power. Moodie v. Reid, 
1 Mad. 517. 

27. A power given to testator’s wife to dispose of a moiety of a leasehold 
estate, by a will ‘‘ duly executed and attested and in default of appoint- 
ment, the same was bequeathed “ unto the executors or administrators of 
her my said wife, to and for his, her, or their own use and benefit.” A will 
neither signed nor sealed, nor attested, held not to be an execution of the 
power ; and no executor being named in the will, the administrator of the 
testatrix was held entitled to the moiety of the leasehold for his own benefit. 
Sanders V. Franks, 2 Mad. 147. 

28. Will, under a power, not attested to pass real estate, is a good execu- 
tion as to the personalty. Duff v. Dalzell, I B. C. C. 147. 

8. By separate instruments. 

Vide 2 Ve^. 351. 

9. When an instrument operates as an appointment; when not. 

1. A rent charge till a debt paid, granted by a tenant for life, having a 
power to raise by sale or mortgage a certain sum for payment of his debts, a 
good execution of the power ; though referrible to his interest, as well as to 
his power. Parol evidence to show that the deed was not intended to be in 
execution of the power, inadmissible, as going to contradict it. Blake v. 
Marnell, 2 B. & B. 35. 

2. M. M. gives to the defendant all her freehold and copyhold estates, 
upon trust, to permit E. S. to receive the rents, &c. during her life ; and 
after her death, to sell, and out of the produce to pay 100/. to such person 
as she should by will appoint. E. S. by will, without reference to the power, 
gives 100/., and the whole of her household furniture to the plaintiff. It 
was charged by the bill, and not denied, that the testatrix had no personal 
property at the time of her death, besides some household furniture to a very 
small amount in value ; but no evidence was gone into, and an inquiry was 
asked as to the state of the property at the time of making the will, with 
the view of ascertaining that the testatrix must have intended the gift of 
the 100/. as in execution of her power. But the inquiry was refused, and 
the bill dismissed. Jones v. Tucker, 2 Mer. 533. 

3. No inquiry as to the qucnitum of personal property, to determine whe- 
ther a gift is or is not in execution of a power. Secus as to an inquiry whe- 
ther there be any thing but copyhold to answer a devise of land ; the ques- 
tion there being, whether there was any thing for the will to operate upon 
at the time when it was made ; whereas, a will of personalty speaks at the 
death. Jones v. Tucker, 2 Mer. 537. 

4. The will (attested by three witnesses) of a person having a power to 
dispose of a fund, consisting partly of real estates and partly of household 
furniture, linen, and plate, containing a gift of “ all my estates and effects 
of whatsoever denomination,” and of my household furniture, with linen, 
and plate,” is not an execution of the power. Parol evidence is not admis- 
sible to show the inadequacy of the personal estate of the testatrix to satisfy 
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the purposes of the will ; but with regard to real estate, parol evidence 
would be admissible for that purpose, if an intention to pass realty appeared 
on the will. Jones v. Curry, Swanst. 66. 

10. With reference to the subject matter. 

Difference between land and money subject to a power of appointment. 
5 Ves. 74*9. 

1 1. With reference to the time of execution. 

Vide 1 B.C.C. 395. 

12. With reference to the extent. 

Appointment to all and every the daughter and daughters of A., and the 
heirs of their body and bodies, and in default of such issue, over. There 
being only two daughters, and one of them dying under twenty-one without 
issue; held, that the surviving daughter was entitled, though there were no 
cross-remainders. Wright v. Lord Cadogan, 2 Eden, 239. ; Amb. 4*68. ; 

1 Toml. P. C. 4*86. 

13. With reference to a partial invalidity. 

Under a power to appoint among all children, if part is well appointed to 
some, leaving a share not illusory, which is afterwards appointed so as en- 
tirely to exclude one, the last appointment only is void. 2 Ves. 355. 

14*. Void for excess only. 

1. Under a power to devise among children, testatrix gives to A. (one of the 
children) for life ; remainder to trustees to preserve contingent remainders ; 
remainder to first and other sons, &c. ; remainder to B. (another son) in the 
same manner. Qju. whether the excess being void, the power is null, and 
the heir at law shall take, or the sons shall take successive estates for life, as 
good under the power ; or whether, to maintain the general interest, the sons 
shaH take estates tail. Griffitli v. Harrison, 3 B. C. C. 4*10. 

2. An appointment exceeding the power, by a limitation to objects not 
within the power, is void as to the excess ; as, where the power is to ap- 
point to children, and the appointment is to a child for life, and after his 
decease to his wife and children : but that void limitation shall not defeat a li- 
mitation over to an object of the power, in case such child dies without 
leaving a wife or child surviving. Crompe v. Barrow, 4 Ves. 681. 

3. Nonconformity of the nature of estates, raised by the execution of a 
power to those in the instrument creating it, is not of itself sufficient to re- 
duce the legal effect of the latter instrument by reference to the former. 
18 Ves. jun. 416. 

4. Construction of an instrument intended to be an execution of a power, 
with reference to the instrument creating it, as operating to create an estate 
by way of use, to be put in its proper place; in remainder for instance, the 
words importing an immediate conveyance; but the excess at law, the legal 
effect of words in a deed, beyoftd the occasion and purpose, not corrected. 
18 Ves. jun. 419. 

15. Must not be illusory. 

1. The question, whether an appointment is, or is not, illusory, must be 
determined upon the circumstances of each case, according to a sound dis- 
cretion : the power, however large the terms, being in some degree coupled 
with a trust ; but an equal distribution is not required : nor any reason for 
the inequality, unless a share is clearly unsubstantial. Butcher v. Butcher, 

1 Ves. & Beam. 79. 

2. Various contradictions upon -the subject of illusory appointments. 

1 Ves. & Beam. 97. 

3. Equitable jurisdiction upon illusory appointment : discretionary ac- 
cording to the circumstances. Bax v. Whitbread, 16 Ves. 15. 

VoL. VITI. 3 1 4. An 
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4. An appointment grossly unequal cannot stai6d, though made through 
mistake, without intentional injustice. 2 Sch. & Lef. 155- 

5. A power in a marriage settlement was created to J. P. (the husband,) 

to appoint the settled estate among the children in such shares as he should 
think proper, not exceeding estates tail. He appointed to two of the chil- 
dren,' one acre for their Jives and the life of the survivor, then to fall into 
the residue, which he appointed to his second son for life, with remainders 
over. This execution is illusory and bad. Pocklington v. Bayne, 1 B. C. C. 
450. “ 

6. Appointment, giving very small shares to some of the objects ; set aside, 
as illusory. Spencer v. Spencer, 5 Ves. 362. 

7. Under a power to appoint among several objects, each must have a 
share, and, by the rule in equity, as to illuspry appointments, a substantial 
share ; unless a good reason ’appears ; as another provision by the person ex- 
ecuting the power, not from any other quarter. Under such a power an 
appointment of a fund, nearly 1900/. among three children, the objects, /. 
to one, 50/. to another, and the remainder to the third, all having other pro- 
visions aliunde^ was set aside as illusory. Kemp v. Kemp, 5 Ves. 849. 

8. A. having a power of appointment of 2000/. amongst younger children, 
his eldest son being an idiot, and the second son having attained a part of 
the surplus profits of the estate during the idiot’s life: A. appoints 1999/. to 
the daughter, and 20^. only to the second son. This appointment illusory. 
Lysaght v. Rose, 2 Sch. &: Lef. 151. 

9. Appointment of 200/. stock, though a very unequal proportion of the 
fund ; held not illusory. Butcher v. Butcher, 9 Ves. 382. 

10. Appointment of 100/. South-sea annuities to one child, and 2400/., 
the residue of the fund, to the other ; those being the only objects of the 
power, not illusory. Bax v. Whitbread, 10 Ves. 31. 

1 1 . Appointment of 200/. stock, though a very unequal proportion of the 
fund; held not illusory. Butcher v. Butcher, 1 Ves. & Beam. 79. 

12. Appointment of 100/. out of 2500/., viz. to two children, one-third 
each ; the remaining third to the children of another child (the power ex- 
tending to their issue) ; and 2400/. equally to two children, the only other 
objects, established ; the court refusing to go farther against an appointment, 
as illusory, than actual decision. Mocattav. Lousada, 12 Ves. 123. 

13. Appointment of 5500/. to one child, 1100/. to another, and 500/. 
among the others, seven in number, held not illusory : the court refusing to 
go farther upon that subject than actual decision. Dyke v. Sylvester, 
52 Ves. 126. 

16. Though at law, there is no execution that is illusory. 

A power to appoint among several objects, well executed at law, by giving 
each a share, however small. 5 Ves. 861. 

1 7. And in equity, an execution quasi illusory, is good, under circum- 
stances of advancement, or otherwise. 

1. An illusory share may be accounted for by circumstances. Boyle v. 
Bishop of Peterborough, 1 Ves. 299. 

2. In equity, an appointment of a very small share is not illusory, if jus- 
tified by circumstances ; as, where that object is otherwise provided for. 
4 Ves. 785. 

3. The rule as to illusory appointments not to be applied where a sufficient 
reason appears upon the face of the appointment : perhaps not, between pa- 
rent and child, if clearly proved. 5 Yes. 368. 

4. An appointment by a father not illusory, where he gives other provi- 
sions to the object excluded. Long v. Long, 5 Ves. 445. 

Testator under a power to appoint amoi^ children, appointed to the 
husband of a daughter for life, and if she survived him, to her for life; and 

17 having 
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having advanced her in marriage, recited that as a reason for giving her a 
small share; this is not illusory, Bristow v. Warde, 2 Ves.336. 

6. Execution of a power of appointment among children and grand- 
children, by giving 100/. to one, and 2400/., the residue of tlie fund, to the 
only other object, established under the circumstances : the former being 
at the time of appointment an uncertificated bankrupt, and other interests 
being given to him and his family by the instruments creating and execut- 
ing the power. Bax v. Whitbread, 16 Ves. 15. 

18. Must not be fraudulent. 

Vide 1 Mer.644, 645. 

1 9. Who are appointees. 

Vide 5 Ves. 744. 

20. Who an appointee, under the execution of a leasing power of 

renewal. 

1. By the death of her appointee, therefore, in her life, a resulting trust 
by lapse for the representative of tlie author of the power. Brockman v. 
Hales, 2 Ves. & Beam 45. 

2. Renewal of a college lease by tenant for life, with a power of appoint- 
ment, in her own name, and at her expence, has not the effect of an appoint- 
ment in her own favour. Ibid. 

21. Effect of the appointee’s releasing the fund. 

Appointment by will, among children under a power to the father. A 
share, lapsed by the death of one in his life, goes among all, as in default of 
appointment, notwithstanding a direction, that each receiving a share should 
release the fund. No presumption of satisfaction or purchase from another 
provision, being expressly in satisfaction of a different interest. Burges v. 
Mawbey, 10 Ves. 319* 

22. Revocation of. 

1. An appointment under a power, by will, is revocable by a subsequent ap- 
pointment by deed, though no power of revocation is reserved in the will. 
Lisle V. Lisle, 1 B.C.C. 533. 

2. A codicil revoking a legacy of 40,000/. The legacy was but 30,000/. ; 
the other 10,000/. was an appointment under a power : this is a revoc- 
ation of the appointment. Pitt v. Jackson, 2 B. C. C. 51. 

3. Charge well created by settlement, though for a volunteer, not revoked 
by general revocation of the uses under a power for the mere purpose of 
partition of joint estate, and resettling to the same uses the separate part to 
be taken on partition. Earl of Uxbridge v. Bayly, 1 Ves, 500. 

23. Under a power to appoint among children. ' 

Vide 1 Ves. 150. 

24. Of a power to change uses. 

Vide 11 Ves. 475. 

25. By a feme covert of her sole interest. 

The question was, whetlier 2 ^ feme covert ^ having a power of appointing pro- 
perty vested in trustess by her marriage settlement, and to which the baron 
was a party, must appoint from time to time, or might assign her whole inte- 
rest. Held, that she might do the Iktter. Ellis v. Atkinson, Dick, 759. 

26. By a feme covert in the lifetime of her husband. 

A feme covert having a power, under her marriage settlement, to create a 
terra, and to raise money after the death of her husband, being in distress, 
executes that power in the lifetime of her husband, and assigns her interest for a 

3 12 trifling 
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trifling consideration. The judges, upon a case sent to them, were of opinion, 
it was a good execution of the power ; and so this court held it, on the judge’s 
certificate ; but gave the plaintiff liberty to redeem, on payment of the money 
really and bond fide advanced, with interest, by a given day, or the plaintiff 
to be foreclosed. Countess of Sutherland v. Northmorth, Dick. 56. 

^7. Notwithstanding a covenant in restraint. 

There being a power in the marriage settlement to husband and wife to 
raise a sum of money, and dispose of it by joint appointment, and a power to 
husband to dispose of a second legacy by his sole appointment, upon an ap- 
plication of the first sum, the husband covenants not to exercise his sole 
power during the wife’s life, or whilst the legacy is unpaid, without her con- 
sent ; she being dead, he disposes of the other sum, (the first being undis- 
charged ;) the appointment is good, the intent of the covenant being only for 
the wife’s benefit in case of survivorship. Uxbridge, Earl of, v. Bailey, 
4B.C.C. 13. 

28. Priority. 

Arrangement of charges as to priority. A power, when executed, 
takes place according to the original deed creating it. Mosley v. Mosley, 
5 Ves. 248. 

VIII. ejretunon. 

1. Defined. 

Non-execution of a power is, where nothing is done. Defective execution 
is where there has been an intention to execute, and that intention suffi- 
ciently declared ; but the act declaring the intention is not an execution in 
the form prescribed : a contract to execute such power, is a sufficient declar- 
ation of intent. 1 Sch. & Lef. 63, 

2. The consequences. 

Vide 2 Ves. 336. 

3. Whether aided at law\ 

Lease, under a power, by a person, having only a particular estate, if not 
conformable to the power, is not good at law : but, where tlie persons grant- 
ing the lease, have at law the inheritance, with directions only how they are 
to execute leases, the legal estate passes. 13 Ves. 580. 

4. Whether aided in equity. 

Vide hifra^ X. 

5. Favour of children. 

Vide2 B.C.C. 51. 

6. Whether void for excess only. 

1. Where a power is exceeded in the execution, in order to reject the excess 

and let the appointment stand ; the court must see distinctly what the person 
executing the power had in view, and be satisfied that if he had rightly un- 
derstood the extent of his power, he. would have executed it. 2 Sch. & 
Lef. 315. ^ 

2. Excess in the execution of a power, if capable of separation, will be 
corrected. Palmer v. Wheeler, 2 B. & B* 28. 

3. Where a will gave more to the objects of the power than was warranted 
by it ; the excess reformed to effectuate the general intention, manifested in 
the articles, creating the power. Dillon v. Dillon, 1 Ball & Beatty, 77. 

4. Power to husband and wife to charge a term of years in lands, with such 
sum or sums of money not exceeding 200/. for their two daughters A, & B., 
as the husband and wife should appoint ; and in failure of their joint appoint- 
ment, as the survivors should appoint, with interest from such time as the 
term of years should commence in possessioui and not before. The term 

was 
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was not to commence in possession, u»til after the death of the survivor. 
Husband and wife in execution of the power, direct the ‘200/. to be equaHy 
divided between the two daughters six months after the decease of the father 
and mother ; and if either of them died before payment, or the money become 
due, then the share of her so dying, to be laid out for the benefit of her 
executors. One of the daughters died after the appointment and before 
the time of payment. This is a good appointment to the daughters them- 
selves, and the appointment to executors is void ; but as one of the ap- 
pointees died before time of payment, her share sinks into estate. The joint 
appointment having appointed the whole, the share of the daughter who 
died, is not the subject of any further appointment. Brown v. Nisbett, 

J Cox, 13. 

IX. ilJon^owuttom 

Defined. 

Vide 1 S. & L. 63. 

X. cqtittp teitll attt a tieftttifie or itott'Orcuttoir. 

!• Distinction in this respect between equity and law. 

1. Vide 18 Ves.395. 

2. Whether aided in equity. Vide infra, 

2. The grounds upon which equity supplies defects in the execution of 

powers. 

1 . Power partakes of the nature and qualities of a trust ; so, tliat if not 
executed by the party, this court will, to a certain extent, execute it. 
8 Ves. 570. 

2. Particular jurisdiction of a court of equity to supply defects in the exe- 
cution of a power. 9 Ves. 394. 

3. Pursuant to the intent. 

Powel* of appointment among three persons, executed by a transfer of one- 
third to one under an order on petition ; stating, that the person having the 
power was desirous, that the fund might be equally divided ; that person 
dying without any farther execution, the court gave the two remaining 
thirds respectively to another of the objects, and to the administratrix of 
the third, who was dead, hut had survived the person executing the power. 
Fortescue v. Gregor, 5 Ves. 553. 

4. Whether by accelerating valid limitations. 

1. Preceding limitations under an appointment being void, subsequent li- 
mitations though within the power, cannot be accelerated, and are void also ; 
though the objects of the prior limitations never come in esse. Routledge 
V. Dorril, 2 Ves. 357. 

2. The doctrine of cypres doqs not apply to personal ; therefore, where 
under a power to appoint personal to children or issue, an appointment 
is made to a son for life, then among all his children; if none, to him, 
his executors, &c. ; the limitation to his children being void, because not re- 
strained within the legal bounds, cannot be made good cy pres. Ibid. 

5. Whether in favour of children. 

1. A defective execution of a power decreed. Wilkie v. Holme, Dick. 
165. 

2. As to the reason of supplying a defective execution of a power, or the 
want of a surrender of copyhold estate, for a child, quccre, 15 Ves. 51. 

3. Where real estate is under a power of appointment, limited in strict 
settlement, if the children cannot take as purchasers, the intention shall be 
executed cy presy by construing it an estate tail. 2 Ves. 364. 

4iv Power was given to husband and w'ife, by deed, and to the survivor, 

3 I 3 by 
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by will, duly executed, to charge settled ands for payment of debts, or for 
younger children. The wife surviving, charged the estate, by will executed in 
the presence of two witnesses only. Lord Hardwicke held, that though the 
will was not duly executed within the meaning of the power, the court 
ought to aid the defective execution in favour of the creditors and younger 
children. Wilkie v. Holmes, 1 Sch. & Lef. 60. 

5. Defective execution of a power, refused to besupplied in favour of a na- 
tural son, against persons claiming under a subsequent valid execution of it* 
Bramhall v. Hall, 2 Eden, 220. ; Amb. 467. 

6. Whether in favour of a husband. 

Vide 1 Mad. 516. 

7. Whether in favour of creditors. 

Vide Dick. 165. ; 12 Ves. 213. ; 1 Sch. & Lef. 60. 

8. Whether in favour of purchasers for value. 

Vide 1 Sch. & Lef. 52. 64. 72. 

9. Whether to fulfil a testator’s intention. 

Vide 1 Sch. & Lef. 189. 

10. Whether against a remainder-man. 

Equity will not direct a lease void under a power ; as it would not bind 
the inheritance, and might embarrass the remainder-man. 1 Ball & Beatty, 
251. 

11. Whether, where to aid it, would support a fraud. 

1 . Tenant for life with leasing power, enters into a parol agreement to 
make a lease pursuant to his power, which is part performed : whether this 
shall bind the remainder-man, quare? 1 Sch. & Lef. 72. 

2. Tenant under a power to make leases without fine, and at the best im- 
proved yearly rent that can be had, covenants to lay out 200/. in improve- 
ments. This is not necessarily a fraud on the remainder-man, provided the 
rent be the best that can be got : but if it be colourable at the be- 
ginning, or be afterwards used fraudulently, a court of equity will take 
care that it shall not prejudice. Shannon v. Bradstreet, 1 Sch. & Lef. 72. 

12. Whether it will supply the want of execution. 

1. Though the rule is settled, perhaps with some violation of principle^ 
but with no practical inconvenience, that equity will aid a defective exe- 
cution of a power ; the want of execution cannot be supplied. Holmes v, 
Coghill, 7 Ves. 499. 

2. Though equity will in certain cases aid a defective execution of a 
power, the want of execution cannot be supplied even for creditors, 
Holmes v. Coghill, 12 Ves. 206. 

3. Power considered as distinguished from trust. This court cannot 
execute a mere power ; but will execute a trust, which fails by the death 
of the trustee, or accident. 8 Ves. 570. 

XI. e)rt{ngut0Btmm anti of 

1. By complete execution. 

Vide IB.C.C.533. 

2. By partial execution. 

Where there was a joint power to husband and wife of appointing a sum 
of money among children, with power in default thereof for the survivor 
to appoint ; a partial execution by both of the original power, was held to 
prevent the execution of the secondary power by the wife, who survived. 
Simpson v, Paul, 2 Eden, 34. 

3. By 
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^ 3. By merger. 

A person having a power by marriage articles, to charge an estate of which 
he was tenant for life, with intermediate remainder, with a contingent fee 
to himself ; executes the power by will ; the contingent fee afterwards 
comes to him : though by the accession of the fee, the power is gone ; yet 
the provision made by the will, shall be served out of his estate in fee. 
Cross V. Hudson, 3 B. C. C. 30. 

4*. By satisfaction. 

Vide 2 Vcs. 698. 

5. By the death of an appointor. 

A power of sale given to three trustees, held not to be well executed by 
two surviving trustees. Townshend v. Wilson, 3 Mad. 261. 

6. By the death of an appointee. 

Power to divide a fund among all and every the children, to be vested at 
twenty-one ; and in default of or part execution, the whole or the part 
unappointed, to go to all ; there were two children, a son and daughter ; 
a partial provision is made for the son, who died, (having attained twenty- 
one,) unmarried and without issue. A subsequent appointment of the whole 
residue to the daughter, is a good execution of the power. Boyle v. 
Bishop of Peterborough, 3 B. C. C. 243. 


PRINCIPAL AND AGENT. 

1. iJDf an agcm’0 tiutp tn tge abmiiusitratton or lit0poicittuin of 
prtntipal’0 propeitp ot tre&itp; 

1 . Bill for a general account lies against a solicitor and agent, 

taking a security without a settlement of accounts. 

2, A case in which an agent employed to sell estates, took them 

for himself under colour of a fictitious purchase, and sold 
part. 

3. Under a general power to sell, assign, and transfer, an agent 

cannot pledge for his own debt. 

4, The consequence of an agent’s confounding the principaPs 

property with his own. 

IT. mfirn an agent 0gall account foe tfie ptofit0 of a ttan0. 
action. 

1. A factor buying goods which he ought to furnish as factor, 

taking the profits, and dealing with bis constituent as a 
merchant. 

2. An agent, with no emolument beyond his salary, making a 

clandestine sale to his principal on his own account. 

III. Wgen an agent 0ljall account nottoit50tantitng Iap0e of 
time. 

1. The course with agents is, to render accounts periodically. 

2. Steward bound to ^count periodically, though not call^l on. 

3. Account given against a confidential agent, in possession of 

estates since 1780. 
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IV. oprmns an account 0ctt(cli bcttoccn a principal anb 

Bi0 asent. 

.Account opened, and a general account decreed against an 
agent, who was also tenant to his principal, in respect of 
fraud. 

V. j©f falffifping an account gcttltb bcttomt a principal anb 

8i0 agents 

Where it was settled from loose papers, the agent having kept 
no regular books. 

VI. falgtfptng a bigefiarge giben bp a principal to fiig 

agtntf 

On suspicious circumstances in the answer, a general account 
was decreed against a steward, notwithstanding a receipt 
in full. 

VII. M8en an agent 0ball be entitleb to commiobion^ 

Country bankers on discounting bills, though sent to them by 
a London resident. 

VIII. OTgen an agent bball not be reimburbeb fiib etpenceb. 

1. Where he neglected to keep regular accounts, and to pre- 

serve the vouchers against himself, though he preserved 
those in his favour. 

2. Where, from the agent’s conduct in undertaking the business 

witliout authority, they could not be ascertained. 

IX. saigcre an agent bball be inbemntfiebf 

Where he indorses, in order to discount the principars bill. 

X. an agent lb jjelbom permttteb to puicbage f)i& prtncipal'b 

pvopertp^ 

1. A case in which he was permitted. 

2. Cases in which he was refused. 

XI. OTgen tge act of tge agent ^nute foe tBe peuicipab 

Payment by the agent, is payment by the principal. 

XII. WB^n notice to tge agent bBall be notice to tfie peincipaL 

1. The agent must be one empowered to treat, not barely to 

carry proposals. 

2. The notice must be in the same transaction. 

3. A miscellaneous case. 

XIII. mfftn tBe act of tge agent binb tge peincipaL 

1 . General rule. 

2. Distinction between the powers of a general and a special 

agent. 

3. Payment to the agent is payment to the principal. 

4^. The act of concealing or suppressing deeds. 

5. A colonel allowed by government to appoint his own agent, 
is answerable for him. 


G. Con- 
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6. Contracts by a broker are binding on both parties. 

7. Vendor bound by the signature of the agent’s clerk, upon 

evidence of assent. 

XIV. tge act of tge agent sfiall not bmb tge principal 

1. Distinction between the powers of a general and a special 

agent. 

2. In general, clerks of agents have not authority to bind the 

principal. 

S. The act of an agent, authorised to make agreements for 
leases for lives or years, making an agreement not men- 
tioning any term. 

4. Purchaser, under a particular giving a false description, not 

bound by any act of his agent. 

5. In the case of accounts setued between two agents, without 

vouchers, upon confidence. 

XV. SMgat tge actj$ oc Declatrattottd of tgc agent 0BaII be titU 

benee agatnot tge iittneipal. 

1. Declarations, in regard to an agreement. 

2. Letters, in relation to an agreement. 

3. Whether a receipt by an agent for goods directed to be 

delivered to him, is evidence against the principal. 

XVI. Mgeit an agent map depute bt0 autgotttp. 

An authority to A. to draw bills in the name of B., may be ex- 
ercised by the clerks of A. 

XVII. £)f tfie rebotatton of an agent*0 autboeitp. 

By the owner of the estate under management, coming of sige. 

XVIII. <!Df tfie rtggto of tgtrb per0on0. 

1. Agent not responsible, if he names his principal as the re- 

sponsible party. 

2. Where a person is acting ex mandatOj those dealing with 

him must look to his authority. 

XIX. In relation to JrisS Statute?. 

1. Stat. 29 Geo. 2. c. 16. 

2. Stat. 33 Geo. 2. c. 14.. 


1. £)f an agent’s butp in tge administration or disposition of 
bis principal’s propertp or credits^ 

1 . Bill for a general account lies against a solicitor and agent, taking a 

security without a settlement of accounts. 

Bill for a general account lies against a solicitor and agent, taking a secu- 
rity without a settlement of accounts. 7 Ves. 584. 

2. A case in which an agent employed to sell estates, took them for 

himself under colour of a fictitious purchase, and sold part. 

Agent employed to sell estates, took them for himself under colour of a 
fictitious purchase, and sold part ; after his death an inquiry was directed to 
ascertain the real value, according to which liis estate was to be charged ; 

the 
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the principal having an option to take what remained unsold, and the agent 
having fraudulently prevailed on his principal to execute a lease under the 
real value, the agent's estate was charged with the Joss arising from that. 
Lord Hardwick v. Vernon, 4 Ves. 411. 

3. Under a general power to sell, assign, and ti’ansfer, an agent cannot 

pledge for his own debt. 

Under a general power to sell, assign, and transfer, an agent cannot pledge 
for his own debt. De Bouchout v. Goldsmid, 7 Ves. 211. 

4. The consequence of an agent’s confounding the principal’s property 

with his own. 

Agent or bailiff, confounding his principal’s property with his own, 
charged with the whole, except what he can prove to be his own ; and in 
this instance, the case of a breach of the terms, upon which the court dis- 
solved an injunction, the inquiry was directed with costs. The court refused 
in such a case of prospective direction to admit books, not legal evidence ; 
usual in a fair case ; as, where for want of notice of an adverse claim, a strict 
account cannot be given ; merely giving liberty to apply upon any question 
of evidence. Lupton v. White, 15 Ves. 432. 

11. wgm an agent jsj^all actount lot t&t ptofird of a tran0= 

action. 

1. A factor buying goods which he ought to furnish as factor, taking 

the profits, and dealing with his constituent as a merchant. 

Factor buying goods which he ought to furnish as factor, taking the profits, 
and dealing with his constituent as a merchant instead of taking factorage 
duty, or a stipulated salary, must account: so must a manufacturer, who 
obtained by collusion an unfair price. 1 Ves. 289. 

2. An agent, with no emolument beyond his salary, making a clandestine 

sale to his principal on his own account. 

An agent, who was to have no emolument beyond his salary, decreed to 
account for profit made by a clandestine sale to his principal on his own ac- 
count. Massey v. Davies, 2 Ves. 317. 

HI. an agent agaU attount nottmitg^tanDtng lapge of 

time. 

1 . TFie course with agents are, to render accounts periodically. 
Accounts by agents are rendered regularly. 1 Ball & Beatty, 383. 

2. Steward bound to account periodically, though not called on. 
Steward bound to account periodically, though not called on, 13 Ves. 53. 

3. Account given against a confidential agent, in possession of estates 

since 1780. 

Account against a confidential agent, in possession of estates since 1780, 
without giving any account to his principal residing in Ireland ; and an in- 
quiry into the circumstances of a lease granted under his direction, and in 
which be took an interest. Lady Ormond v. Hutchinson, 13 Ves. 47. 

IV. £>f o{ieiung an attoum a prtnttpal anb 

6i0 agent. 

Account opened, and a general account decreed against an agent, wha 
was also tenant to bis principal, in respect of fraud. 

1. Accounts opened, and a general account decreed against an agent, 
who was aUo tenant to bis principal, in respect of fraud. The character of 

the 
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the defendant, as agent, accompanying him in his situation as tenant, de- 
prives him of the benefit of an objection, that might be competent to another 
person ; as the neglect of the plaintiff in not bringing forward the demand at 
an earlier period. Beaumont v. Boultbee, 5 Ves. 4*85. Affirmed on re- 
hearing. 

2. Accounts opened, and a general account decreed, against an agent, 
who was also tenant to his principal, in respect of fraud. The character of 
agent accompanying him in his situation as tenant, deprives him of the be- 
nefit of an objection, that might be competent to another person ; as the 
laches of the plaintiff in not bringing forward the demand at an earlier 
period. The decree affirmed on a re-hearing. Beaumont v. Boultbee, 

7 Ves. 599. 

V. £)f fal0tfping an account fimlei bertoeen a principal anti 

agents 

Where it was settled from loose papers, the agent having kept no 

regular books. 

Account between principal and agent settled from loose papers, the agent 
having kept no regular books. After his death liberty was given to surcharge 
and falsify, upon allegation of errors since discovered. Lord Hardwicke v. 
Vernon, 4* Ves. 411. 

VI. £)f fal 0 tfpttig a tttpegarge gttint bp a pnitttpal to agtnr.. 

On suspicious circumstances in the answer, a general account was de- 
creed against a steward, notwithstanding a receipt in full. 

On suspicious circumstances in the answer, a general account was decreed 
against a steward, notwithstanding a receipt in full ; which was allowed only 
as proof of the particular payment, not of a general release or discharge on 
an account stated ; though under circumstances it might have that effect ; as 
upon proof, that the principal never would give any vouchers, and an ac- 
count kept by the steward. Middleditch v. Sharland, 5 Ves. 87. 

VII. ^gett mt agent oball be enhrleb to lommteiiston. 

Country bankers on discounting bills, though sent to them by a Lon- 
don resident. 

Country bankers entitled to a commission on the discount of bills, although 
sent to tlieni from London by a person resident there. Ex parte Jones, 

1 Rose, 29. ; 17 Ves. 332. 

VIII. Mgen an agent obnll not be tttmbtir0eb bto etjpenteo. 

1 . Where he neglected to keep regular accounts, and to preserve the 
vouchers against himselli though he preserved those in his favour. 

A confidential agent, in that character bound to keep regular accounts ; 
having neglected to do so, and to preserve vouchers against himself, though 
he had preserved those in his own favour, was on the ground of gross neglect 
of duty not allowed a charge in respect of bills of costs for business done as 
a solicitor. White v. Lady Lincoln, 8 Ves. 363. 

2. Where, from the agent’s conduct in undertaking the business with- 

out authority, they could not be ascertained. 

See 5 Ves. 485. ; Ibid. 7. 599. Claims by the agent for expences on ac- 
count of the principal, which from the conduct of the agent, undertaking 
the business without authority or agreement, could not be ascertained, 
disallowed. Interest not carried farther than the time the bill was filed, on 
the grovmd of acquiescence. Beaumont v. Boultbee, 11 Ves. 358. 

IX. Mffne 
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IX. an agent jsgaU be inbcmnifieb. 

Where he indorses, in order to discount the principal’s bill. 

A. employs B. to get bills which he had not indorsed, discounted for him ; 
B., in order to effect the discounting, indorses them. Held, that A.^s estate 
must relieve B. from the liability incurred by the indorsements. Ex parte 
Robinson; in re Nunn, Buck. 113. 

X, Zn agent is selOom permtmti to pureftasje priiuij^al’s 

{)ropertp4 

1 . A case in which he was permitted. 

Purchase of a share in the colliery in trust for the agent and manager, 
confirmed under particular circumstances, but with reluctance. Wren v. 
Kirton, 8 Ves. 502. 

2. Cases in which he was refused. 

1. A valuable picture, deposited by an executor with a dealer in pictures, 
and claimed to be retained by him as purchased at a very low price : issue 
directed to ascertain, whether tliere was a sale, or the possession was as 
agent, and trustee for sale ; who therefore could not purchase without full 
communication. An* objection that the transaction not being in the usual 
course of administering assets, could not protect a purchaser from the exe- 
cutor, was therefore not determined. Lowther v. Lord Lowther, 13 Ves. 95. 

2. An agent, employed by a young man, to sell a reversionary legacy, shall 
not be permitted to be purchaser thereof himself, at an undervalue. And 
nothing shall amount to a confirmation of such a transaction, until the vendor 
be fully apprised that he might be relieved against the original transaction, 
if he chose to impeach it. Crowe v. Ballard, 2 Cox, 253. 

3. Valuable leases, and agreements for leases, obtained by an agent from 
his principal ; the principal reposing confidence in his agent, and the agen 
availing himself of the inexperience, negligence, and extravagance of the 
principal ; set aside, or held as securities only for money advanced; Watt v. 
Grove ; Grove v. Watt, 2 Sch. & Lef. 492. 

XI. SSSlgeit tfte act of tljt agent ggall enure for tf^t pnncipab 

Payment by the agent, is payment by the principal. 

Payment by the agent, is payment by the principal. 9 Ves. 221. 

XII. OTfien notice to tge agent jsgall tie nonce to tjje principals 

1. The agent must be one empowered to treat, not barely to carry 

proposals. 

Notice to an agent, in order to affect the principal, must be to an agent 
empowered to treat ; not barely to carry proposals from one party to another. 
Shelburne v. Inchiquin, 1 B. C. C. 338. 

2. The notice must be in the same transaction. 

Notice to an agent, in order to bind his principal,! must be in the same 
transaction ; and this, though the agent acted as attorney for the vendor and 
vendee. Mountford v. Scott, 3 Mad. 

3. A miscellaneous case. 

Notice to agent held to affect principals. Sheldon v. Cox, 2 Eden, 224. 

Xlll. Mhtn tftt act ef t’bt agent ^Ball btnti tfft {ttrincttialf 

1 . General rule. 

Whatever the duty of an agent requires him to do in the business of his 

employers, 
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employers, must be presumed so to be done, with their knowledge and 
direction. JEx parte Machel, 1 Rose, 447. 

2. Distinction between the powers of a general and a special agent. 
Distinction between a general and special agent as to their powers to 
bind the principal. 1 Ves. & Beam. 209. 

3. Payment to the agent, is payment to the principal. 

Payment to an agent, is payment to the principal. Thomson v. Thomson, 
7 Ves. 4*70. 

4. The act of concealing or suppressing deeds. 

A principal is answerable for the act of his agent in concealing or sup- 
pressing oi deeds, though not done with the knowledge of the principal. 
Bowles V. Stewart, 1 Sch. & Lef. 209. 222. 

5. A colonel allowed by government to appoint his own agent, is 

answerable for him. 

Government allowing the colonel of a regiment to appoint his own agent, 
the colonel is answerable for such agent, not Iw virtue of any security which 
he gives to government, but by operation of law. Antrobus v. Davidson, 
3 Mer. 578. 

6. Contracts by a broker are binding on both parties. 

Contracts by a broker binding on both parties. 13 Ves. 473. 

7. Vendor bound by die signature of the agent’s clerk, upon evidence 

of assent. 

Vendor bound by the signature of the agent^s clerk, thus : Witness 
Evan Phillips for Mr. Smith, agent for the seller,” upon evidence of assent ; 
but clerks of agents in general have no authority to bind the principal. Coles 
V. Trecothick, 9 Ves. 234. 

XIV. wgeit tBe act of tSc ageitt sBall not hinti tgt printtpal* 

1 . Distinction between the powers of a general and a special agent. 
Vide 1 V. ^ B. 209. 

2. In general, clerks of agents have not authority to bind the 

principal. 

Vide 9 Ves. 234. 

3. The act of an agent, authorised to make agreements for leases for 

lives or years, making an agreement not mentioning any term. 
Agent authorised to make agreements for leases for lives or years, makes 
an agreement in which the term of the proposed lease is not mentioned. 
This is an agreement not pursuant- to his authority, and not binding on his 
principal. 1 Sch. & Lef. 33. 

4. Purchaser, under a particular giving a false description, not bound 

by any act of his agent. 

Purchaser, under a particular giving a false description, not bound at law 
or in equity, nor by any act of his agent, without a fresh authority or sub- 
sequent approbation : a different agreement requiring a fresh authority. 
18 Ves. jun. 509. 

5. In the case of accounts setUed between two agents, without vouchers, 

upon confidence. 

Accounts settled between two agents, without vouchers, upon confidence, 
not to be considered settled against their principal, without liberty to sur- 
charge and falsify. 7 Ves. 617. 


XV. Wpm 
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XV. ssiKgeR tge act 0 or ttrclarartonsi of tgr agrttr tie tbu 
tience agatttjSt tge {iriiKtpal. 

1. Declarations, in regard to an agreement. 

Though an agent may, within the scope of his authority, bind his prin- 
cipal by his agreement, and in many cases by his acts ; evidence of his de- 
clarations is confined to what is, either by the statement itself, or as tending 
to determine the quality of cotemporary acts, the foundation of, or induce- 
ment' to, the agreement. In this instance, the agency was not made out. 
Fail-lie v. Hastings, 10 Ves. 123. 

2. Letters, in relation to an agreement. 

Letter by an agent, is not evidence against the principal of a pre-existing 
agreement; though it may of an agreement contained in that letter. 
10 Ves. 128. 

3. Whether a receipt by an agent for goods directed to be delivered 
to him, is evidence against the principal. 

Whether a receipt, given by an agent for goods directed to be delivered 
to him, is evidence against the principal, qucBre. 10 Ves. 128. 

XVI. mgen an agent map tiepnte autgontp. 

An authority to A. to draw bills in the name of B., may be exercised 

by tlie clerks of A. 

An authority given to A. to draw bills in the name of B., may be exer- 
cised by the clerks of A,. Ex parte Sutton, 2 Cox, 84. 

XVII. iDf tfic tepotatton of an agtnt’ss autSonrp* 

By the owner of the estate under management, coming of age. 

Plaintiff being entitled upon coming of age, to the produce of a West 
India estate, bills of lading of consignments previously made, were decreed 
to be delivered up to him. 4 Ves. 609. 

XVII I. M tgc ng 5 t 0 of tBiili perjiono. 

1. Agent not responsible, if he names his principal, as the responsible 

party. 

Agent not responsible, if he names his principal, as the person to be 
responsible. 12 Ves. 352. 

2. Where a person is acting ex mandato^ those dealing with him must 

look to his authority. 

By the civil law, as well as by the law of England, if a person is acting ex 
mandato^ those deling with him must look to his authority. 5 Ves. 213. 

XIX. lit relation to 3lrt0B 0tatute0. 

1. Stat. 29 Geo. 2. c. 16. 

Bill, by banker, for an account of shares held in trust for him in a mer- 
cantile establishment, dismissed; the trust being in contravention of the 
stat. 29 Geo. 2. c. 16., which prohibits bankers from being traders. Otley 
V. Browne, 1 Ball & Beatty, 360. 

2. Stat. S3 Geo. 2. c. 14. 

The banker’s act, 33 Geo. % c. 14. s. 4., is not applicable to cases of 
mutual dealings between a banker and his customer. 1 Ball Sc Beatty, 249. 
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PRINCIPAL AND SURETY. 

I. M tfie creDttor ’0 riggtg against tfie sump* 

1. The surety cannot be called upon before the creditor is dam- 

nified. 

2. He may be sued in the first instance. 

3. The creditor cannot compel payment by distress or unfair 

means. t 

II. fiDf tDe ntmt to togtcfi tfie sump sfiall be tfiatgeable* 

1. Whether his liability shall be lessened by securities previ- 

ously deposited with the creditor. 

2. Whether beyond the penalty of an annuity bond. 

III. fat tbe sump map bt consibrreb as tfit ptincipal 
bebtor* 

He may be sued in the first instance. 

IV. Mgat act0, bp tgr tJtbttor, 0gaH tri^tfiargc tjjt 0utttp, 

1. Forbearance of the principal. 

2. And forbearance of the principal, the grantee of an annuity, 

exonerates the surety from past as well as future arrears. 

3. Stay of execution, in a suit against the principal, instituted by 

direction of the surety. 

4. Settlement, though erroneous, with the principal. 

5. Discharge of the principal debtor, without reserving the 

remedy against the surety. 

V. Mbat acre, bp tfic trcbttor, efiall not bi^tbargt tj&r 0utttp« 

1. Composition with reserve of the remedy against the surety. 

2. The discharge of a co-surety. 

VI. tge sump’s rights against the crrbitor* 

On depositing the money, and indemnifying against expence, he 
may compel the creditor to go against the principal. 

VII. £)f the suretp’s rights against the principal* 

1 . A surety may in equity, compel his principal to relieve him 

of his liability by payment of his debt. 

2. Against the separate estate of his wife, under the circum- 

stances. 

3. Whether a surety, paying off a specialty debt, is to be con- 

sidered a specialty creditor of his principal. 

VIII. a surttp, upon papmtnt, is rnrttirb to t%t crebitor’s 

rights* 

1. Even against bail. 

2. Whether a surety, paying off a specialty debt, is to be con- 

sidered a specialty creditor of his principal. 

IX. the form of an instrument of suretpship^ 

1. An ordinary money bond does not distinguish between prin*- 
cipal and surety. 


2. Evidence 
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2. Evidence is admissible to show who is the principal ; who the 
surety. 

X. contnliuttott bettoern ro^^uttttesc* 

1. The right depends rather upon a principle of equity tlian 

contract. 

2. Right to contribution, whether by the same or different in- 

struments, whether privy or not, and whatever their 
number. 

3. The jurisdiction in this respect assumed by courts of law, 

attended with difficulty. 


1. £)f tfie trcbitot’g ttgbtsi agaui!$t tfie siiiiTtp* 

I. The surety cannot be called upon before the creditor is damnified. 

Colonel of a regiment having taken a bond of indemnity from his agents, 

with another as surety, in respect of all charges, &c. to which he may be- 
come liable by their default ; the agents having afterwards become bankrupt ; 
and government having given notice to the representatives of the colonel (de- 
ceased) of a demand upon the colonel’s estate by virtue of an unliquidated 
account ; a bill by the representatives of the colonel, against the represent- 
atives of the surety to pay the balance due to government, and also to set 
aside a sufficient sum out of their testator’s estate, to answer future contin- 
gent demands, though attempted to be supported upon the principle of a 
bill quia timet^ dismissed with costs. Antrobus v. Davidson, 3 Mer. 569. 

2. He may be sued in the first instance. 

A surety may be sued in the first instance : but if the creditor sues the 
principal first, and gives time, the surety is discharged. 6 Ves. 734. 

3. The creditor cannot compel payment by distress or unfair means. 

The East India company having compelled payment from a surety in 
India, by their power over him, as one of their servants, without an account 
or proceeding against the principal, (though solvent,) and otherwise under 
harsh circumstances, he was restored to the same situation by a decree for 
re-payment with interest at 5 per cent, upon giving security for repayment, 
in case in a future suit by the company, he should he held liable. The court 
would not upon the circumstances give Indiar* interest. Law v. the East 
India Company, 4 Ves. 824. 

II. £)f tfie tvttnt to tSe guretp sfiall he tSargcahle^ 

1. Whether his liability shall be lessened by securities previously de- 
posited with the creditor. 

A. being indebted to B., lodges several securities for money with him, as 
collateral securities for that debt. A. afterwards borrows a nirther sum of 
money of B., for which C. becomes his surety. A. becomes bankrupt, and 
B. calls upon C. to pay the second debt. The securities in the hands of B. 
being more than sufficient to pay the first debt, C. shall have the benefit 
of the surplus in the reduction of the second debt. Praed v. Gardiner, 
2 Cox, 86. 

2. Whether beyond the penalty of an annuity bond. 

Annuity bond, forfeited, when the grantor was discharged under an insol- 
vent aet ; which provided, that future estate should not be discharged : the 
penalty, being less than the subsequent arrears, was allowed as the debt, an d 

not 
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not only in favor of the purchaser of an annuity, but also of a co-obligor, as 
surety ; having compounded with the purchaser, and obtained possession of 
the securities, by repaying the money advanced with the arrears ; then due ; 
being at that time less than the penalty. Butcher v, Churchill, 14? Ves. 567. 

III. ^oto far tjje jOiiirrtiJ map bt (onailicrrO a0 tfie pnitcipal 

debtor. 

He may be sued in the first instance. 

' Surety, depositing the money, and indemnifying against expence, &c. 
may compel the creditor to go against the principal, and even to prove, 
under a commission of bankruptcy, for the benefit of the surety. 6 Ves. 
734. 

IV. mgat actu, bp tge ccebttoc, stgail bipegarge fiiump* 

1. Forbearance of the principal. 

1. Obligee in a bond witli a surety, without communication with the 
surety, takes notice from the principal, and gives farther time ; the surety 
is discharged. Rees v. Berrington, 2 Ves. 540. 

2. Creditor, having atpong other securities, a bond with a surety, taking a 
mortgage from the principal debtor, and, agreeing to receive the residue by 
instalments, secured by warrant, &c. ; without prejudice to any security he 
now holds, injunction granted against suing the surety. Boultbee v. Stubbs, 
18 Ves. jun. 20. 

2. And forbearance of the principal, the grantee of an annuity, exone- 

rates the surety from past a.s well as future arrears. 

Giving time to the principal, the grantee of an annuity exonerates the 
surety from past as well as future arrears. Eyre v. Barthrop, 3 Mad. 221. 

3. Stay of execution, in a suit against the principal, instituted by di- 

rection of the surety. 

Creditor sues the principal by direction of the surety, but without his 
privity agrees to stay execution ; the surety is dischargea. 2 Ves. 544. 

4. Settlement, though erroneous, with the principal. 

A surety to the East India company discharged, by payment of a balance 
to the principal under an erroneous settlement by the officers of the com- 
pany, without their authority or knowledge. Law v. the East India Com- 
pany, 4 Ves. 824. 

.5. Discharge of the principal debtor, without reserving the remedy 
against the surety. 

Grounds of the decision, that a discharge of the principal debtor, without 
a reserve of the remedy against. the surety, discharges the surety. 6 Ves. 
807. 

V. Mgat bp tbe crebttor, 0gan not btutgatge tge 0ump. 

1. Composition, with reserve of the remedy against the surety. 
Composition, with reserve of the remedy against sureties, valid ; but must 
plainly appear. 18 Ves. jun. 22. 

2. The discharge of a co-surety. 

The discharge of a surety by the creditor, has not the effect of a discliarge 
of the principal, without reserve: and therefore, a co-surety is not dis- 
charged. When it is ascertained, what each of the co-sureties has paid be- 
yond his proportion, the equity, as between them, is arranged upon the 
principle of contribution for the excess. Ex parte Gifford, 6 Ves. 805. 

VoL. VIII. 3 K VI. m 
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VI. tU rigBtg agdm0t tfie ttttnm. 

On depositing the money, and indemnifying against expence, he may 
compel the creditor to go against the principal. 

Vide 6 Ves. 734. 

VII. tfie 0iimp*0 rigftte against tgc princtpal. 

1. A surety may in equity, compel his principal to relieve him of liis 

liability by payment of his debt. 

A surety may, in equity, compel his principal to relieve him of his liability 
by payment of the debt. Antrobus v. Davidson, 3 Mer. 579. 

2. Against the separate estate of his wife, under the circumstances. 
Settlement by husband, of money in trust, to pay the interest to the wife 
during her life, with a proviso against anticipation. The husband joins with 
a surety in a covenant to pay an annuity, secured by tlie wife's assignment 
of the interest to become due, and of the principal sum in the event of there 
being no children of the marriage. Held, the surety not entitled to any 
remedy in equity, under the assignment, in respect of his payment of tlie 
arrears of the annuity recovered against him by an action upon the covenant, 
although he had no notice of the proviso against anticipation in the settle- 
ment; a charge of fraudulent concealment not being sufficiently established. 
And even if fraud had been fully made out against the wife, it seems that it 
would not be sufficient to support the assignment, which would be to give her 
a power of alienation against the intention of the settlor. Jackson v. Hob- 
house, 2 Mer. 483. 

3. Whether a surety, paying off a specialty debt, is to be considered a 
specialty creditor of his principal. 

Semblct a surety who pays off a specialty debt, is to be considered as a 
specialty creditor of his principal. Robinson v. Wilson, 2 Mad. 434. 

VIII. SI 0umji, upon papmem, mtitltD to titbiroi'o 

right?. 

1 . Even against bail. 

Surety entitled to the same right as the creditor, even against bail. 
11 Ves. 22. 

2. Whether a surety, paying off a specialty debt, is to be considered a 

specialty creditor of his principal. 

Vide 2 Mad. 434. 

IX. the form of an uwtrimtent of ?uictp0hip^ 

1. An ordinary money-bond does not distinguish between principal 

and surety. 

In the case of an ordinary money-bond, there is no distinction, upon the 
face of it, between princlpm and surety. SecuSj in the case of an indeninity 
bond, where the surety expressly stipulates for the act pf the principal. 
Antrobus V. Davidson, 3 Mer. 578. 

2. Evidence is admissible to show who is the principal; who the 

surety. 

Evidence admitted to show who is principal, and who surety. 14 Ves. 
170. 


X. m 
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X. Df (ontdbutton between ro>{sucrne0» 

1. The right depends rather upon a principle of equity than contract. 
Right to contribution, as between co-sureties ; whether by the same or 

several instruments, whether privity, or not, and whatever their number ; de- 
pending rather upon a principle of equity than contract, except as upon the 
implied knowledge of that principle. Modern jurisdiction of the courts of 
law attended with difRculty, where the sureties are numerous; especially 
since the decision, that separate actions may be brought against different 
sureties for their respective proportions. 14 Ves. 164. 

2. Right to contribution, whether by the same or different instruments, 

whether privy or not, and whatever their number. 

No difference in the relation of sureties, that one is so by a separate in- 
strument. 14 Ves. 31. 

3. The jurisdiction in this respect assumed by courts of law, attended 

with difficulty. 

Vide 14 Ves. 164. 


PRIZE. 

1. Cbc rights of clotmanto to prtje. 

They are upon a footing with other rights. 

IL Cge pmo& ajscmameti togett tfft inmm m prise 

None completely vests before condemnation ; but then by re- 
lation from the capture. 

HI. 3|n relation to captureis bp iinautgorfj$eti 

The property is in the crown. 

IV. £>£ tge foundation of tge mututipal furisidittion in mattery 

of prise^ 

It is not founded upon consent of nations. 

V. j©f tfie prije actjs^ 

They do not extend the admiralty jurisdiction beyond its na- 
tural extent. 

VI. (Extent of tge prise juriodiction. 

Over the question, whether the receiver of the property received 
it as consignee or prize agent. 

VII. £)f tfie jurisdiction of courts of eqiiitp in matters of prises 

Where a trust exists, or may be implied. 

VIII. proceebtngjl tn guiw tn fguttp rrtotibc to prfjr. 

Motion to bring into court the shares of claimants abroad. 

IX. ){itgbt0 of an ^[i]^nant: ftrom an abmtcaRp conbrmnatton. 

To follow the property or the proceeds in the hands of an 
agent 
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I. rigBW of cloimanw to pr^c. 

They are upon a footing with other rights. 

The crown in prize-grants puts what is strictly bounty upon the footing of 
right ; considering the claim as transmissible to the legal representatives of 
the claimant, deceased before the grant, subject to his will, &c*; as his 
other property. Stevens v. Bagwell, 15 Ves. 139. 

IL penoh a^ctrraittet) tf^t interriGit in prije 

None completely vests before condemnation ; bnt then by relation from 

the capture. * 

No interest completely vested in prize before condemnation ; but upon 
condemnation it is considered the property of the captor from the time of the 
capture. Stevens v. Bagwell, 15 Ves. 139. 

IIL lit rdatioit to captures bp uiiaut0ort0eb 

The property is in the crown. 

Sentence in the court of admiralty, upon a prize to a privateer, as a droit 
to the crown, for want of a letter of marque. The property is in the crown. 
Motion, to restrain the parties from receiving, and the register of the court 
pf admiralty from paying, the proceeds under a treasury warrant refused 
with cdsts. Nicol v. Goodhall, 10 Ves. 155. 

IV. £)f tge founbattoii of tge mumcipal jurtsibietton in mamr{( 

of prt3e. 

It is not founded upon consent of nations. 

Prize causes determined in municipal courts, not by consent of nations ; 
for it is a just cause of war, if their decisions are not agreed to. 1 Ves. 391. 

V. £)f petit acta. 

They do not extend the admiralty jurisdiction beyond its natural 

extent. 

Statutes of prize do not extend the admiralty jurisdiction beyond its na- 
tural extent. 1 Ves. 391. 

VI. eymii: of tbe pri3c furi^bittion. 

Over the question, whether the receiver of the property received it as 
consignee or prize agent. 

The appellant from a decision of condemnation by the admiralty court, is 
not bound to adhere to the security given ; but may follow the property or 
the proceeds in the hands of an agent. The prize jurisdiction extends to the 
question, whether a person, who received and sold the property, received it 
as consignee for valuable consideration, or as prize agent. A prohibition 
therefore against a monition to bring the property or the proceeds was re- 
fused. Case of the ship Noysomhed, 7 Ves. 593. 

Vll. £)f tbc iuniibittion of courts of cquitp in momrci of pn3e. 

Where a trust exists, or may be implied. 

Jurisdiction of a court of equity upon a bill by officers of the army and 
the East India company, on behalf oi themselves and all others, &c. for an 
account of prize-money received beyond the due proportion, and for a dis- 
tribution according to the king’s grant and usage ; considering the defend- 
ants as trustees. But upon the construction of the grant, as not creating a 
trust, a demurrer was allowed. Brown v. Harris, 13 Ves. 552. 
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VIII. ^roteeiimg^ in siutt0 tn eguttp relative to ptije* 

Modon to bring into court the shares of claimants abroad. 
Motion to bring into court the shares of prize-money belonging to claim- 
ants abroad, who bad not come in under the decree in the cause, refused. 
Good V. Blewitt, Cooper, 197. 

IX. Itltgfito of an attpellant from an aOmtraltp condemnation. 

To follow the property or the proceeds in the hands of an agent. 
Vide 7 Vcs. 593. 


PROHIBITION. 

I. 5|n to&at taatn a {iroBibition to tge prise court toill be re= 

iusitn, 

1. For proceeding in a case involving a question of prize. 

2. For proceeding after a treaty of peace. 

II. Wbat proteebtngo ogall not be otapeb bp a proBibitiono 

A proceeding upon a bail-bond in the marshalsea court, assign** 
ed to one of the officers. 

III. tge court to togicg tbe application for a probibitioft 

mu0t be mabe^ 

1. Chancery will not, in term time, entertain a motion for a 

prohibition. 

2. Chancery may grant a prohibition in vacation. 

IV. jSDf tbe mobe of obtaining a probibitiotu 

1. The motion must be founded on an affidavit. 

2. The form of the affidavit to be altered in future. 

3. A defendant must plead before he applies for the writ. 

V. £Df 0uperj$ebing tbe term 

Where a prohibition has issued upon an irregular application it 
must be superseded, since any proceeding against it is a 
contempt. 


1. |n togat C80C0 a pragiibttion to tj^t (iri 3 e court mill be rt^ 

fu0tb. 

1. For proceeding in a case involving a question of prize. 
Prohibition refused to judge of the prize court, to enjoin him from pro- 
ceeding in a case involving a question of prize. Ex parte Lynch, 1 Mad. 15. 

2. For proceeding after a treaty of peace. 

Prohibition to the prize court for proceeding after treaty of peace with 
America, refused. Case of the ship Harmony, Cooper, 325. 

II. Wfiat |proctebing0 not be ^tapeb bp a pcoB^bittom 

A proceeding upon a bail-bond in the marshalsea court, assigned to 

one of the officers. 

A proceeding upon a bail-bond in the marshalsea court, assigned accord- 
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ing to tlie practice of tliat court to one of the officers, is not a proceeding 
against- a prohibition restraining the original action, so as to incur a con- 
tempt. Iveson V. Harris, 7 Ves. 254. 

Til. £)f tge toutt to tt)gic5 tge nptiluanon for a proj^^bitton 

muot be mabe« 

I. Chancery will not, in term time, entertain a motion for a pro- 
hibition. 

This court will not entertain a motion for prohibition in term. Montgo- 
mery V. Blair, 2 Sch. & Lef. 1 S6. 

2. Chancery may grant a prohibition in vacation. 

The court of chancery always open ; and therefore can issue a prohibi- 
tion in the vacation. 7 Ves. 257. 

IV. il»f tbe mobt of obtaining a profiibition. 

1. The motion must be founded on an affidavit. 

Motions for prohibitions to be grounded on affidavit. Worcester Corpor- 
ation v. Bennet, Dick. 14-3. 

2. The form of the affidavit to be altered in future. 

Whether a prohibition issued from the court of chancery, without appli- 
cation in court, upon an affidavit, stating merely, that the cause of action 
arose out of the jurisdiction, not adding, that foreign plea was tendered, and 
refused, is regular, quccre. But if it is irregular, any proceeding against it is 
a contempt. The party ought to apply to the court to supersede it. The 
form of the affidavit to be altered in future. Iveson v. Harris, 7 Ves. 254. 

3. A defendant must plead before he applies for the writ. 

A prohibition issues of course upon a proper affidavit, but the defendant 
must plead before he applies for a prohibition. Walker v. Fanderheide, 
Dick. 336. 

V. M jsuprrsfeWng tfie Moviu 

Where a prohibition has issued upon an irregular application, it must 
be superseded, since any proceeding against it is a contempt. 

1, Vide 7 Ves. 254. 

2. Case by the 6ld law of a wilful mixture by owner of corn or flour with 
that of another : the value being unequal, and therefore not to be distinguish- 
ed, the other took the whole. 15 Ves. 442. 


PROPERTY TAX ACT. 

I. piQpertp i& jjubiect to tgt probigiotisi of tge atu 

Pin-money. 

IL 5|tt) pro6i0ton« ; goto far 

The provision declaring void, covenants to pay the tax. 


I. Wdat {nropettp t$ {fubj.ct to t&e pcobtetonis of tftt ott* 


* Pin-money. 

Pin-money subject to the property tax ; not to a deduction for alimony ; 
as it is clear of niainteimnce. Ball v. Coutts, 1 Ves. & Beam. 292. 

II. 3[t0 
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II. aw ptoWgtottg 5 ftDto fat 

The provision declaring void, covenants to pay the tax. 

The property tax act, 46 Geo. 3. c. 65. s. 112. & 116., in declaring 
covenants to pay the same, void, has a retrospective operation ; therefore 
covenants entered into before the act passed, are void. Buxton v. Monk- 
house, Cooper, 41. 


PUBLIC AUCTION. 

I. Eelatitir to tge dale. 

Puffing. 

IL Eelattbe to tge aucttdtiret. 

1. He may limit his general power of agency by suitable noti- 

hcation. 

2. Will be ordered to pay a deposit into court, minus his 

charges and expences. 


I. Uelatttie to tj^t 0alc. 

Puffing. 

1. At an auction one person only bid for the vendor to 75/. an acre, upon 
a private notice to the auctioneer ; then, after a contest with real bidders, 
the estate was bought at 101/. 17^. an acre, and the purchaser some days 
afterwards paid the duty, he was decreed to perform the contract, with costs. 
Bramley v. Alt, 3 Ves. 620. 

2. Where all the bidders at an auction, except the buyer, are bidding for 
the vendor* without notice, and the buyer is thereby induced to give more 
than the value, neither courts of law nor equity will support it. Ibid. 624. 

3. No objection to a sale by auction, that persons were employed by the 
vendor to bid for him, without public notice. Ibid. 627* 

4. Whether bidding at an auction upon the part of the vendor, for the 
purpose of enhancing the price, vitiates the sale, and prevents a specific 
performance, queere* Smith v. Clarke, 12 Ves. 477. 

5. The circumstance, that a person bid at an auction under the private 
direction of the vendors, for the purpose of preventing a sale under a sum 
specified as the value, is no objection to a specific performance ; especially 
in a case where the vendors were assignees under a commission of bank- 
ruptcy ; and the purchaser was not present ; but purchased by an agent. 
Smith V. Clarke, Ibid. 

II. Eelatibe to tgt autttonttr. 

1. He may limit his general power of agency by suitable notification. 

Auctioneer may limit his general power of agency ; but only by declar* 
ation equivalent in legal effect to the general authority. Upon mat prin- 
ciple, evidence of loose declarations at the sale not admitted. 1 Ves. & 
Beam. 210. 

2. Will be ordered to pay a deposit into court, minus his charges and 

expences. 

Auctioneer, on motion of vendor, ordered to pay a deposit Into court, 
minus his charges and expences ; and vendee restrained by injunction from 

3 K 4 proceeding 
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proceeding in his Judgment, obtained in an action against the auctioneer for 
the deposit. Annesley v. Muggridge, 1 Mad. 593. 


PUBLIC TRUSTEE. 

]!le0|idt!jsi!6tltrp of public ttmmu for nct0 not occortring to 

tf)tit autgorttp^ 

Commissioners under inclosure acts. 

Videl7Vcs.216. 


RECEIVER. 

1. a rtctiber obatl be appomteO« 

1. To an undivided estate. 

2. To two-fifths of an estate. 

3. Against the legal title, upon suspicion of fraud. 

4. Against the legal title, upon suspicion of abused confidence. 

5. Against a defendant, absconding to avoid a subpoena to 

answer. 

6. Where a tenant in common in possession refuses to give 

security, to account for a moiety. 

7. Upon an executor’s misconducting himself. 

8. Upon the bankruptcy of an executor, unless known to 

testator. 

9. Upon the insolvency of an administrator, under the circum- 

stances. 

10. Against a tenant for life of premises subject to a term, de- 

creed to be sold, under the circumstances. 

11. Against mortgagee in possession, not able to acertain his 

debt. 

12. Upon application of creditors, where mortgagee is not in 

possession. 

13. For a second mortgagee, though opposed by a purchaser of 

part of his interest, and in possession. 

14. Mortgagee allowed the expence of a receiver, under the cir- 

cumstances. 

15. In a cause for an account of a partnership, both parties 

being dead. 

16. For one partner against another, where defendant is in con- 

tempt, and does not appear. 

17. Where satisfaction is sought out of the real assets descended 

to an infant heir, so that the parol may demur. 

18. To secure the residue of purchase-money, Under the circum- 

stances. 

19. Upon refusal by purchaser of legal estate to pay an equitable 

rent charge. 

IL iSHtben a member 0 Ba(I not be appointeb^ 

1 . Against the legal estate, upon evidence in a cause not brought 
to hearing. 

2. Against 
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2. Aff^st a tenant in common in possession, unless excluding 

his companion. 

3. For simple-contract creditors of a deceased, who had been, 

but ceased to be, a trader. 

4. Upon the single ground of an executor’s being in mean cir- 

cumstances. 

5. Pending a question of lien ; the devisees consenting to pay 

the rents into court. 

6. On behalf of a second mortgagee, living the mortgagor, 

without the consent of the first mortgagee. 

7. In a cause for an account of a partnership, where any of the 

partners are living. 

8. Where there is a trustee, with power of entry and distress. 

9. Upon the single ground of two wills being in controversy in 

the spiritual court. 

III. appottmng a vtttim td proprrtp abroatif 

An estate in India. 

IV. Wbo map bt a mtibtt^ 

1 . A practising barrister. 

2. One residing at a distance from the estate, and in parliament. 

V. JsaSd camtdt be a mtibtu 

1. The next friend of infant petitioners. 

2. A peer. 

3. The receiver-general of a county. 

4. The solicitor in the cause. 

5. The solicitor under a commission of lunacy. 

6. The trustee. 

7. The trustee, whether he be sole trustee or joined with 

others. 

8. The trustee; unless in a special case, and without emolu- 

ment. 

VI. tDgo0e appUcation a rrmber map be appoititeb. 

A stranger cannot propose a receiver. 

VII. iiDf tbt mm&atp partiejn to tge application for a mtibtv. 

Where a mortgage appears upon the face of the pleadings. 

VIII. at tofiat time a receiber map be appointeb. 

1. Before subpoena to appear served, in case of an infiint’s 

estate. 

2. Before answer, under the circumstances. 

3. In the first instance, where the answer shows that the real 

estate must be responsible. 

IX. tge butp of a mtiber to pap in procerbis periobicaKp^ 

Retaining money beyond the year, he shall pay interest. 

X. tbt mobe in tobicg a rrcciber map be compelteb to actounn 

He is compellable to account by petition or motion. 


XI. 9 
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XL a mtibn (Sgall treride na ahtmtatse from office 
beponti tge regulor allotoance^ 

Therefore the receiver of a public trust with a salary, making 
interest of the monies, shall account for it. 

XXL Wbm a receiver iSgaR be teimburiseb efpemtfS, 

1. Expenditure upon the estate, without an order. 

2, Expenditure by West India manager during his absence. 

XIIL (ilibett a rereiber ggall lo^e gt0 allotoatice. 

1. Upon not passing his accounts regularly, and paying in the 

balance. 

2. A West India manager cannot, during his absence, charge 

commission. 

XIV. SSHben a recetber jSgall not be tontpetiisateb foe 

trouble^ 

Attending, without an order, a survey of the estate. 

XV. mSttt a receiber 0gaII ansitoer foe a Ioet0^ 

Where the remittance was to his own credit and use, and the 
banker failed. 

XVI. mf^m a eecetbee dgal! not an^toee foe a loH* 

Where the deposit was made, on his going to London to pass 
his accounts, with testator’s banker, who failed. 

XVII. Mgat act0 a eeceibte map bo pee m 

It seems he may distrain without an order. 

XVIII. WSat att 0 a vmtbtt cannot bo pee 0 c, 

1 . Lease, even for one year. 

2. Proceed in ejectment. 

XIX. £)f modon0 tgat a eetetbee map bttiteain* 

1. Whether necessary. 

2. After order to elect to proceed at law or in equity. 

3. Ordered to distrain in the names of trustees. 

4. Ordered to distrain on one of several tenants. 

XX. j^f mocton0 tgat a rccribcr map nnucttutc a 0 uiu 

An ejectment. 

XXL wgetber a meibet i 0 liable to a 0 mu 

An ejectment against a receiver in possession, cannot be brought 
without leave. 

XXII. £>{ nmtim 0 tgat a recetber map befenb a buitf 

Preliminary reference, whether beneficial. 

XXIII. %ftt conbebttenced of appointing a recetber. 

Whether the estate is discharged firom loss arising from his 
failure or misconduct. 

XXiv. £Df motions to a recetber^ 

Consent of incumbrancers, necessary. 

XXV. m 
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XXV. pmm of contempt againdt a recetOet^ 

1 . Disobeying an order for paying in money, he shall be com- 
mitted. 

2. A preliminary alternative order necessary to found a com- 
mitment for disobeying an order to pay in money. 

XXVI. jSDf ortiec0 celatiOe to ecmber0. 

Relative to their accounting and accounts. 

XXVII. 3!n relation to tfie tnamt'a appointment of a recriben 

1 . He need not state his reasons. 

2. The court interferes with the master’s appointment with re- 
luctance. 

3. Exception is the course for reviewing it. 

4. But the exceptions must show the person appointed to be 
improper. 

5. To maintain an exception, a strong case of disqualification 
is necessary. 

6. In this case the exception was disallowed. 

7. His nomination re-considered on an intermediate grant of 
administration. 

8. The course where parties neglect to propose a receiver. 

9. On parties accounting for their neglect, the master will be 
ordered to receive their proposals. 

XXVIII. iliatuit of tfft seturitp reqmrrii of a tmiPtt, 

1. A receiver in England. 

2. A receiver abroad. 

3. Receivers were appointed upon their own recognizances. 

XXIX. Ill rrlattoti to tfit gureritg of a rembcr» 

Their rights against the receiver. 


I. a mtibtv 0gaII bt appomteb^ 

1. To an undivided estate. 


Receiver appointed of an undivided estate. Evelyn v. Evelyn, Dick. 
800. 

2. To two-fifths of an estate. 

A receiver appointed of two-fifths of an estate. Calvert v. Adams, Dick. 
478. 


3. Against the l^al title, upon suspicion of fraud. 

A receiver may be appointed against the legal title, in a strong case of 
fraud, upon aihdavits ; but under the circumstances of this case, an applica- 
tion, after answer, for that purpose, an injunction against committing waste, 
and disposing of the estate, was refused. Lloyd v. Passingham, 16 Ves. 59^ 

4. Against the legal title, upon suspicion of abused confidence. 

Receiver, upon motion against the legal estate under a conveyance, upon 
a strong suspicion of abused Confidence, arising upon the answer. Huguenin 
v..Baseley, 13 Ves. 105. 

5. Against a defendant, absconding to avoid a subpoena to ans^vgr. 

A receiver appointed over the estate of a defendant, who had absconded 

to 
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to avoid being served with a subpoena to answer. Maguire v. Allen ^ 1 Ball 
& Beattyy 75. 

6. Where a tenant in common in possession refuses to give security, 
to account for a moiety. 

A tenant in common in possession shall give security, to account for a 
proportion of the rents to his co-tenant, or a receiver shall be appointed. 
Street v. Anderson, 4 B. C. C. 414. 

7. Upon an executor’s misconducting himself. 

Though this court will appoint a receiver, upon misconduct of the exe- 
cutor, it will not upon the single ground, that he is in mean circumstances. 
Anon. 12 Ves. 4. 

8. Upon the bankruptcy of an executor, unless known to testator. 

If an executor become a bankrupt, a receiver will be appointed; sed 
qtuere if the testator knew that the executor was a bankrupt when he con- 
stituted him executor, whether a receiver would be appointed. Gladdon v. 
Stoneman, 1 Mad. 143. n. 

9. Upon the insolvency of an administrator, under the circumstances. 
The court will appoint a receiver of an intestate's personal estate, when 

the administrator is sworn to be insolvent, before his answer be put in ; al- 
though the fact of his being abroad (stated also in the plaintiff's affidavit,) 
be denied by an affidavit filed in answer thereto. Scott v. Becker, 4 Price, 
346. 

10. Against a tenant for life of premises subject to a term decreed to 

be sold, under the circumstances. 

Limitation of a term for 500 years, to raise portions for younger children, and 
afterwards estate limited to T. M. for life, with remainders over ; and a decree 
made, to sell the term for raising the portions. T. M., the tenant for life, re- 
fusing to produce the title deeds before the master, and obstructing the de- 
cree, an order was made for a receiver of the rents and profits of the estate. 
Brigstocke v. Mansel, 3 Mad. 47. 

1 1. Against mortgagee in possession, not able to ascertain his debL 
Receiver, upon a mortgagee in possession, who cannot ascertain the deb^ 
due to him. Codrington v. Parker, 16. Ves. 469. 

12. Upon application of creditors, where mortgagee is notin possession. 

When a mortgagee is not in possession, the court will, upon application 
of creditors, appoint a receiver of the mortgaged premises, but without 
prejudice to the right of the mortgagee to obtain possession. Bryant v. 
Cormick, 1 Cox, 422. 

13. For a second mortgagee, though opposed by a purchase of part of 

his interest, and in possession. 

A second mortgagee, the plaintiff, applied for a receiver : this was op- 
posed by a defendant who had purchased from the plaintiff part of his mort- 
gage, and was in possession as tenant of a part of the estate of which the 
rent was equal to the interest of his share of the mortgage. The order was 
granted. Archdeacon v. Bowes, 3 Anst. 753. 

14. Mortgagee allowed the expence of a receiver, under the circum- 

stances. 

Mortgagee allowed the expence of a receiver, the mortgaged property 
consisting of small houses at small rents, and the mortgagee living at a dis- 
tance. Davis T. Dendy, S Mad. 170. 


15. In 



877 


Appendix.] When a recewtr shall not be appointed, 

15. In a cause for an account of a partnership, both parties being 

dead. 

In a cause for an account of a partnership, both parties being dead, a 
receiver shall be appointed ; secus^ if one be surviving. Phillips v. Atkinson, 
2 B. C. C. 272. 

16. For one partner against another, where defendant is in contempt, 

and does not appear. 

Receiver granted for one partner against another, where the defendant is 
in contempt and does not appear. Read v. Bowers, 4* B. C. C. 441. 

1 7. Wliere satisfaction is sought out of the real assets descended to an 

infant heir, so that die parol may demur. 

1 . Where satisfaction is sought out of real assets descended to an infant 
heir, so that the parol may demur ; the court will appoint a receiver of the 
real estate descended. Sweet v. Partridge, Dick. 696. 

2. Bill for sale of real estate for payment of debts. The heir at law being 
an infant, the parol demurred. The court will appoint a receiver as in other 
cases. Sweet v. Partridge, 1 Cox, 433. 

18. To secure the residue of purchase-money, under the circumstances. 

Receiver appointed after answer, of a purchaser upon the mutual lien, for 
the remainder of the purchase-money, or the deposit, a mixed possession, 
his admitted insolvency, and intention to sell and convey. Hall v. Jenkin- 
son, 2 Ves. & Beam. 125. 

19. Upon refusal by purchaser of legal estate, to pay an equitable rent- 

charge. 

If a purchaser of the legal estate in lands, which are subject to an equit- 
able rent charge, refuse to pay the rent-charge, a receiver will be ap- 
pointed. Pritchard v. Fleetwood, 1 Mer. 54. 

II. a rrccittcr stgall not bt appotnttb. 

1. Against the legal estate, upon evidence in a cause not brought to 

hearing. 

Motion for a receiver against the legal estate, upon evidence in a cause 
which had not been heard, refused. Lloyd v. Passingham, 3 Mer. 697. 

2. Against a tenant in common in possession, unless excluding his 

companion. 

Motion by tenant in common, for a receiver against his co-tenant in pos- 
session, refused; not amounting to a case of exclusion. Milbank v. Revett, 
2 Mer. 405. 

3. For simple-contract creditors of a deceased, who had been, but 

ceased to be, a trader. 

Motion by simple-contract creditors of one who had been a trader, but 
ceased to be so, and was not a trader at the time of his death, for a receiver, 
upon affidavit before answer, refused ; not being within the statute 47 Geo. 3. 
sess. 2. c. 74. Keene v. Riley, 3 Mer. 436. 

4. Upon the single ground of an executor’s being in mean circum- 

stances. 

A receiver will not be appointed merely because an executrix is poor. 
Howard v. Papera, 1 Mad. 142. 

5. Pending a question of lien, the devisees consenting to pay the rents 

into court. 

Pending a question, whether estates devised were subject to a bond 

executed 
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executed by the testator for making a settlement on his wife and children, the 
court refused to appoint a receiver, the devisee in trust consenting to pay 
the rents into court. Prebblev. Boghurst, Swanst. 313. 

6. On behalf of a second mortgagee, living the mortgagor, without 

the consent of the first mortgagee. 

A second mortgagee cannot have a receiver, the mortgagor living, with- 
out the consent of the first mortgagee ; because the court cannot prevent the 
first mortgagee from bringing an ejectment against the receiver as soon as he 
is appointed. Phipps v. Bishop of Bath and Wells, Dick, 608. 

7. In a cause for an account of a partnership, where any of the parties 

are living. 

yide2B.C.C. 272. 

8. Where there is a trustee, with power of entry and distress. 
Receiver ought to be appointed where there is a trustee, with power oi' 
entry and distress. Buxton v. Monkhouse, Cooper, 41 . 

9. Upon the single ground of two wills being in controversy in the 

spiritual court. 

The court of chancery will not interfere, by appointing a receiver, upon 
the mere ground, that two wills are in controversy in the spiritual court ; 
and no special case ; as that the property is in danger, and cannot be se- 
cured by administration pendente lite* Richards v. Chave, 12 Ves. 462. 

IIL M a{i(tointtng a crmdet: to {nropettp atiroaO, 

An estate in India. 

Appointment of a receiver of an estate in India. The receiver to be in 
England ; acting by an agent. Inquiry directed, what should be the term, 
beyond which he should not be permitted to let. — — v. Lindsey, 
15 Ves 91. 

IV. Mj^o map fx a mtiotiv 

1. A practising barrister. 

It is no objection to a receiver, that he is a practising barrister ; but the 
solicitor in the cause cannot be receiver. Garland v. Garland, 2 Ves. 137. 

2. One residing at a distance from the estate, and in parliament. 

Petition to change a receiver. The master’s judgment not absolutely con- 
clusive ; but the court interferes with reluctance. The recommendation of 
the testator, and the respect due to a considerable family, are to be attended 
to in the appointment. The circumstances of the person proposed (in this 
instance, a relation of the family,) a residence, distant from the estate, being 
in parliament, and a practising barrister in town,|though no absolute disqua- 
lification, are to be considerably regarded. Distinction, with reference to 
such circumstances, between the auditor and a receiver, with powers to let, 
and manage, &c. Wynne v. Lord Newborough, 15 Ves. 283. 

V. cannot bt a ttttibtr. 

1. The next friend of infant petitioners. 

The next friend of infant petitioners not permitted to act as recevier. 
Stone V. Wishart, 2 Mad. 64. 

2. A peer. 

A peer not to be a receiver. Attorney-general v. Gee, 2 Ves. & 
Beam. 208. 


5. The 
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3. The receiver-general of a county. 

Receiver-general of a county cannot be appointed a receiver. Attorney- 
general V. Day, 2 Mad. 254** 

4. The solicitor in the cause. 

Vide 2 Ves. 137. 

5. The solicitor under a commission of lunacy. 

Solicitor under a commission of lunacy, not to be appointed receiver of the 
estates of the lunatic. Ex parte Pincke, 2 Mer. 452. 

6. The trustee. 

The trustee cannot be receiver. Anonymous, 3 Ves. 515. 

7. The trustee, whether he be sole trustee, or joined with others. 

A trustee cannot be receiver ; whether he is sole trustee, or jointly witli 
others. — v. Jolland, 8 Ves. 72. 

8. The trustee; unless in a special case, and without emolument. 

1 Trustee fnot to be receiver : unless a special case, and without emolu- 
ment. Sykes v. Hastings, 11 Ves. 363. 

2. General rule, that a trustee shall not be the receiver, with emolument. 
Sutton V. Jones, 15 Ves. 584. 

VI. £)tt toSojSe a{ipItcation a reteitier map br appointed. 

A stranger cannot propose a receiver. 

A stranger cannot propose a receiver. Attorney-general v. Day, 2 Mad* 
246. 

VII. tbe neteaparp patttep to tiit applttorion for a rettiPtr. 

Where a mortgagee appears upon the face of the pleadings. 

A receiver cannot be appointed without mortgagee's being before the 
court, if a mortgage appears upon the face of the pleadings. Price v. Wil- 
liams, Cooper, 31. 

VIII. ;3t togat ttmt a rttetPtr map be appotntrb. 

1. Before subpoena to appear served, in case of an infant's estate. 

A receiver of an infant s estate ordered, upon filing the bill, and before a 
subpoena to appear, had been served. Pitcher v. Helliar, Dick. 580. 

2. Before answer, under the circumstances. 

1. Motion for a receiver granted before answer. 2 B. C.C. 158. 

2. Receiver appointed before answer upon affidavit of misapplication and 
danger to the property in the hands of an executor : the co-executors con- 
senting to the order. A strong case necessary against an executor. Mid- 
dleton V. Dodswell, 13 Ves. 266. 

3. Receiver on affidavits before answer. Duckworth v. Trafford, 18 Ves. 
jun. 283. 

4. Receiver panted before answer, upon the bill of a purchaser 

lite; viz. a suit instituted by the wife of the vendor; claiming under a set- 
tlement, voluntary, as being after marriage. Metcalfe v. Pulvertoft, 1 Ves. 
& Beam. 180. 

5. Receiver appointed before answer, in the case of a devise to four trus- 
tees, of whom two declined to act ; all parties being before tlie court, and 
consenting* Brodie v. Barrige, 3 Mer. 695. 


3. In 
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3. In the first instance, where the answer shows that the real estate 

must be responsible. 

Where it appears by the answer, that the real estate must be responsible, 
as, that there is no personal estate, to be first applied to debts, a receiver 
will be granted in the first instance. Jones v. Pugh, 8 Yes. 71* 

IX. j0f tge tiurp of a meWev to pap in pmttt>0 peviatiicallp. 

Retaining money beyond the year, he shall pay interest. 

1. Receiver ought not to keep money arising from receipts in his hands; 
if he does, he or his executors shall account for it. Earl of Lonsdale v. 
Church, 3B.C.C.41. 

2. Receiver must pay. in his money yearly ; and must pay nothing out 
without an order. He shall pay interest for money kept in his hands, even 
a quarter of a year after it ought to have been paid in. Inquiry directed 
as to that, though he had passed his accounts, and all parties declared them- 
selves satisfied. Fletcher v. Dodd, 1 Yes. 85. 

X. tge mot>£ lit togicg a rrmiicr to pap in pcottrtiii pt^ 

tioditallp. 

He is compellable to appoint by petition or motion. 

Receivers, being bound by recognizance to account regularly, or when 
called on, are considered as officers of the court, and are obliged to account 
on application, by petition or motion. 1 Ball dr Beatty, 74>. 

XI. a ttmiier tertbt no atibantage from j^tnoffitr brponii 

tge regular allotoanct. 

Therefore the receiver of a public trust with a salary, making interest 
of the monies, shall account for it. 

Receiver of a public trust (having a salary) making interest of the monies, 
shall account for it. Earl of Lonsdale v. Church, 3 B. C. C. 41. 

XII. imSen a rrceitirr 0l)aU be rrtmburjirb gto ruprntr^. 

1. Expenditure upon the estate, without an order. 

1. Receiver here gives security duly to account; not for faithful manage- 
ment. He cannot set and let, or make expenditures without application to 
court: manager in West Indies may. 1 Yes. 139. 

2. Receivers and committees not to apply the trust fund in repairs to 
any considerable extent, without a previous application. Attorney-general 
V. Yigor, 11 Yes. 563. 

3. Receiver not permitted to lay out more than a very small sum at his 
discretion. 15 Yes. 26. 

4. A receiver is not to lay out money in repairs at his own discretion : 
but under circumstances an inquiry was directed ; and the report stating, 
that the expenditure was for the lasting benefit of the estate, and by the 
direction of the trustees, the order for the allowance was made. Blunt v. 
CJitherow, 6 Yes. 799. 

5. Upon a receiver's application to be allowed for repairs done, an in- 
quiry was directed, whether the repairs were reasonable. Attorney-general 
T. Vigor, 11 Yes. 563. 

6. Formerly a receiver was not entitled to any allowance for sums of 
money laid out by him on the estate, without a previous order. But accord- 
ing to the present practice, a reference is directed to the master to inquire 
whether the transaction is for the benefit of the parties interested. Tempest 
V. Ord, 2 Mer. 55. 
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2. Expenditure by West India manager during his absence. 

Manager of a West India estate, although not entitled during his absence 
from the island to charge commission, yet is entitled to be allowed all such 
sums as he has reasonably paid to others to whom he has entrusted the ma- 
nagement. Forrest v. Elwes, 2 Mer. 72. 

XIII. a mnbtt egall lojie fiig nUotoante. 

1 . Upon not passing his accounts regularly, and paying in the balance. 

1. Receiver who does not pass his accounts regularly, not to be allowed* 
poundage. 8Ves. 371. 

2. General order, that receivers shall annually pass their accounts, and 
pay in their balances ; or lose their salaries : and be charged with interest 
Sit per cent. 15 Ves. 278. 

3. Receiver of the personal estate of the testator, not passing his ac- 
counts, and paying in the balances, deprived of his salary; and charged 
with interest ; not upon each sum from the time it was received, according 
to the strict rule, applicable to a receiver of annual rents and profits : but, 
as an executor would be charged. Potts v. Leighton, 15 Ves. 273. 

2. A West India manager cannot, during his absence, charge com- 

mission. 

Vide 2 Mer. 72. 

XIV. a mtiutv gfiall not ht rompengfatcb for ftis 

trouble^ 

Attending, witliout an order, a survey of the estate. 

A receiver is not entitled to any compensation for his trouble, in attend- 
ing a survey of the minor s estate, there being no order made for his atten- 
dance. Ex parte Orrnsby, 1 Ball &. Beatty, 189. 

XV. OTgen a rcceiticc iSball fot a Ios50. 

Where the remittance was to his own credit and use, and the banker 

failed. 

Receiver charged with a loss by the failure of the banker ; having made 
the remittances to his own credit and use ; and not to a separate account 
for the trust. Wren v. Kirtoii, 11 Ves. 377. 

XVI. OTgen a mtitttt isSall not ansstoer for a lorn 

Where the deposit was made, on his going to London to pass liis 
accounts, with testator’s banker, who failed. 

Receiver not liable by the failure of the testator’s banker at Bristol ; with 
whom the receiver, when going. to London to pass his accounts, deposited 
the money, intending to draw for it. 3 Ves. 566. 

XVII. Wfiat act0 a rrteiber map bo per 

It seems he may distrain without an order. 

Motion for receiver to distrain. Hughes v. Hughes, iVes. IGl. 

XVIII. saagat acta a ttmber cannot bo per 

1 . Lease, even for one year. 

Receiver is to let the estate to the best advantage : but be cannot raise 
the rents upon slight grounds : nor turn out tenants ; nor let even lor one 
year without application to the master. 1 Ves. 165, 

VoL. VIII. 3 L 


2. Proceed 
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2. Proceed in ejectment. 

Receiver cannot proceed in ejectment. Wynn v. Lord Newborough, 
3B.C.C.88. 

XIX. motiotiss tfiat a vtttittx map hmmtu 

1. Whether necessary. 

Receiver permitted, on motion, to distrain. Hughes v. Hughes, 3 B. C. C. 

2. After order to elect, to proceed at law or in equity. 

After order to elect, to proceed at law or in equity, a receiver appointed 
by this court, cannot distrain for rent, without undertaking to proceed in 
equity only. Mills v. Fry, Cooper, 107. 

3. Ordered to distrain in the names of trustees. 

Order, that a receiver might distrain in the names of trustees. Shelly v. 
Pelham, Dick. 120. 

4. Ordered to distrain on oikj of several tenants. 

Tenants directed to pay their rents in a given time, on the first application, 
or to stand committed ; and the receiver to be at liberty to distrain on one 
tenant. Mitchel v. Duke of Manchester, Dick. 787. 

XX. £)f matiDiis, tiiat a mtim map insritute a gum 

An ejectment. 

Vide3B.C.C.88. 

XXL Mfietfier a itcetbet id liable to a miu 

An ejectment against a receiver in possession, cannot he brought with- 
out leave. 

^ Where a receiver is in possession, an ejectment cannot be brought with- 
out leave of the court. Angel v. Smith, 9 Vcs. 339. 

XXII. motions, tftat a iccciPcr map beftno a miiu 

Preliminary reference, wJiether beneficial. 

Upon a motion, that a receiver may be at liberty to defend an ejectment, 
the parties interested being adult, and consenting, a reference was made, 
whether it was for their benefit. Anonymous, 6 Ves. 287. 

XXIII. ege coit0C(iuatte0 of ap{)otnttng a receitter^ 

Whether the estate is discharged from loss arising from his failure or 

misconduct. 

1. When a loss arises from the default of a receiver, appointed by the 
court, the estate must bear it. Hutchinson v. Lord Massareene, 2 B. & B. 
55. 

2. Where a receiver is appointed, upon application of a mortgagee, and 
embezzles the rents, the loss must fall on the mortgagor. Rigge v. Bowater, 
SB.C.C.365. 

3. The appointment of a trustee by creditors to receive rents for the pay- 
ment of debts, discharges the estate from any loss arising from the failure 
of the trustee. H utchinson v. Lord Massareene, 2 B. & B. 49. 

4. The receiver of the profits of a colliery, paying a creditor on the col- 
liery with a bill, which was not honoured, tlie colliery remains liable to the 
payment of the original debts, and the receiver being about to pass his 
accounts, in which accounts he took credit for the receipt given by the 
creator on the payment by bill, and a balance being due on such account 

to 
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to the receiver, who had become a bankrupt, the creditor, on givin*? up the 
bill, directed to be paid out of the balance payable to the receiver. Terapes 
V, Ol d, 1 Mad. 90. 

XXIV. £Df motiotig, to ijijjcjjai’ge a itrciijci-* 

Consent of incumbrancers, necessary. 

1. Bill filed by a creditor on behalf of himself and other creditors, and a 
receiver appointed ; the receiver shall not be discharged upon the consent 
of the plaintiff, against the consent of any incumbrancer, who is a party 
defendant. Largan v. Bower, 1 Sch. & Lcf. 290. 

2. So although an incumbrancer were not a party, nor had proceeded in 
the suit, and were obliged to file a new bill, yet seinhle^ the court would 
not discharge the receiver, and would direct that such bill should be taken 
as filed at the same time with the former. Ibid. 

XXV. protege of roiircmpt agniiust a rrtcibci*. 

1. Disobe 3 'iiig an order for paying in inoiny, he sliall be committed. 

llecciver not paying in a balance under an order, may be proceeded 
against personally by commitment. A previous order, in the alternative, that 
by a certain day he sliall pay or stand committed, is necessary ; though he 
was under an order for payment by a certain day upon his appearance by 
counsel, praying time. Davies v. Cartwright, li Ves. 143. 

*2. A preliminary alternative order necessary to found a commitment 
for disobeying an order to pay in money. 

Ibid. 

XXVI. iDf oiaci? itKitibf to itcnbciss. 

Relative to their accoutitini;; and accounts. 

1. General orders as to receivers’ accounts. 4 B. C. C. 157. 

2. General order, that the master shall annually, at the second seal after 
trinity term, certify to the court the state of tlie several receivers’ accounts 
in their respective offices. 2 Ves. 39. 

XXVII. Jn ftlotiott to tlje matjtci’gt appoinruujit of a rcteibciv 

1. He need not state his reasons. 

Appointment of receiver is in the discretion of the master; who need not 
state his reasons. To support an exception tliere must be a substantial 
objection. Thomas v. Dawkin, 1 Ves. 452. 

2. The court interferes with the master’s appointment v/ith reluctance. 
Vide 15 Ves. 283. 

3. Exception is the course for reviewing it. 

The proper way to bring a report appointing a receiver, before the court, 
is by exception to it. Greuze v. Bishop of London, Dick, 687* 

4. But the exceptions must show the person appointed to he iniprojici*. 

1. The master’s report of his approbation of a receiver must stand till 
the person is impeached as improper. Greuze v. Bishop of London, 2 B. G, C. 
253. 

2. Exceptions will not lie to a master’s report of the appointment of* a 
receiver, without showing the person appointed is improper. Thom is v. 
Dawkins, 3 B. G. G. 508. 

3. The master’s judgment is conclusive in appointing a receiver, unless 
some substantial objection is shown. Garland v. Garland, 2 Ves. 137. 

4. The court will not control the officer’s appointment of a receiver with- 
out a special case. Anonymous, 3 Ves. 515. 

3 L 2 5. To 
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5. To maintain an exception, a strong case of disqualification is ne- 
cessary. 

To maintain an exception to the master’s appointment of a receiver, a 
strong case of disqualification is necessary. Tharpe v. Tharpe, 12 Ves. 
217. 

6. In this case tlie exception was disallowed. 

Exception to the master’s appointment of a receiver, disallowed, Wilkins 
V, Williams, 3 Ves. 588. 

7. His nomination reconsidered on an intermediate grant of admi- 
nistration. 

A receiver having been appointed, the executor being out of the juris- 
diction ; on administration afterwards taken out, it was referred to the mas- 
ter to reconsider the appointment of a receiver ; regard being had to the ad- 
ministration granted. Faith v. Dunbar, Cooper, 200. 

8. The course where parties neglect to propose a receiver. 

The neglect of parties to propose a receiver being accounted for, the 
master was directed to review his report, and receive their proposal of a re- 
ceiver. Attorney-general v. Day, 2 Mad. 246. 

9. On parties accounting for their neglect, the master will be ordered 
to receive their proposals. 

When parties neglect to propose a receiver before the master, quccre. 
whether the master can proj)osc one, or vdiether an application ought not 
to be made to the court. Attorney-general v. Day, 2 Mad. 246. 

XX VIII. j^atucc of tlie jseturttp rc(iutvf& of a tecciOen 

• 1 . A receiver in England. 

Vide 1 Ves. 139. 

2. A receiver abroad. 

Ibid. 

3. Receivers were appointed upon their own recognizances. 

Receivers appointed on their own recognizances. Ridout v. Earl of Ply- 
mouth, Dick, 68. 

XXIX. 3iii itlatiou to tjje ouitttcg of a rettiOtt. 

Their rights against the receiver. 

1. Surety for a receiver, indemnified out of the balance due to him. Glas- 
sup V. Harrison, 3 Ves. & Beam. 134. ; Cooper, 61. 

2. The recognizance of a surety for a receiver being estreated, and an 
action brought against such surety, an application was made by him for a 
reference to sec what was due, and for an order for payment by instalments, 
and for an injunction to stay proceedings at law. An order, by consent, was 
made accordingly, on paying the costs of the application, and of proceed- 
ings consequent on the order. Walker v. Wild, 1 Mad. 528. 


RECORD, 
impugmng a tmx% 

A record may be affected by fraud ; a fine for instance ; as if the 
appearance of the woman was the efi’ect of previous compulsion. 3 Ves. & 
Beam. 42. 


RECOVERY. 
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I. £)f legal eecotjciicsf. 

A case to which the statute 14^ Geo. 2. c. 20- s. 5. was held 
applicable. 

II. £)f equitable recoberie^f 

1. Analogy between legal atid equitable recoveries. 

2. When valid — no analogy between legal and equitable re« 

covery, with reference to possession with, or adverse to, 
the title. ^ 

3. When valid — though the tenant in tail was not at the time 

in actual receipt of the rents. 

4. When valid — a legal estate in the equitable tenant to the 

praecipe, no objection to an equitable recovery. 

5. When valid — by feme covert^ equitable tenant for life of a 

separate estate. 

(). Their operation — equitable recovery will not bar a legal 
estate. 

7. Their operation — equitable recovery bars equitable estates,^ 

if there is an equitable tenant to the praecipe. 

8. Tlieir operation — equitable recovery bars equitable estates 

in remainder, though united with the legal fee in trust to 
secure the limitations. 

9. Their operation — where nothing but equitable interests arc 

interposed between the legal estate and the ulterior equit- 
able interests. 

HI. iMI&flt paicdsf oc csitatPjS arc roniprisiciJ bp a retoberp^ 

Miscellaneous cases. 


I. legal iTtobcrit0. 

A case to which the statute 14 Geo. 2. c. 20. s. 5. was held appli- 
cable. 

Where a lease and release were made to create a tenant to the prexcipe in 
a recovery, and the lease was lost, it was held to be a case to which the 
relief given by the statute 14 Geo. 2. c. 20. s. 5. applies. Holmes v. Ailsbic, 
1 Mad. 551. 

II. £)f cguttiiblc tTcobcrics?. 

1 . Analogy between legal and equitable recoveries. 

Analogy between legal and equitable recoveries. 3 Ves. 276. 

2. When valid — no analogy between legal and equitable recovery, 
with reference to possession with, or adverse to, the title. 

No analogy between legal and equitable recovery, with reference to pos- 
session with, or adverse to, the title. To make a legal tenant to the prascipe, 
possession by seisin, in fact or law, is absolutely necessary ; otherwise no 
legal freehold is acquired ; but in the other case, as it is not the object, nor 
can ever be the effect, of the conveyance to transfer the possession, but only 
to pass the equitable interest, if he has a sufficient equitable interc ut, viz. 
an equitable estate tail, the recovery is well suffered. 16 Ves. 230. 

3 L 3 3. When 
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S. When valid — though the tenant in tail was not at the time in actual 
receipt of the rents. 

Equitable recovery valid ; though the tenant in tail was not at the time in 
actual receipt of the rents; which the trustees paid over to others under a 
decree, afterwards reversed. Lord Grenville v. Blyth, 16 Ves. 224. 

4. When valid — a legal estate in the equitable tenant to the praecipe, 

no objection to an equitable recovery. 

A legal estate in the equitable tenant to the prajcipe, is no objection to an 
equitable recovery. 3 Ves. 126. 

5. When valid — by feme cavertf equitable tenant for life of a separate 

estate. 

Devise to trustees and their heirs, in trust, to receive and pay over rents 
and profits to A., a feme covert^ for life, for her separate use ; and after her 
decease, to convey to her daughters, as tenants in common in tail ; re- 
mainder over: A. takes an equitable estate for life; and may, by lease and 
release, make a tenant to the praecipe for an equitable recovery; each 
daughter takes a vested estate, when she comes in esse ; subject to be de- 
vested as the number increases : the conveyance in execution of the trust 
need not wait the death of A. Burnaby v. Griffin, 3 Ves. 266. 

6. Their operation — equitable recovery will not bar a legal estate. 
An equitable recovery will not bar a legal estate. 3 Ves. 125. 

7. Their operation — equitable recovery bars equitable estates, if there 

is an equitable tenant to the praecipe. 

Equitable estates barred by equitable recovery, if there is an equitable 
tenant to the praecipe. 18 Ves. jun. 418. 

8. Their operation — equitable recovery bars equitable estates in re- 
mainder, though united with the legal fee in trust to secure the 
limitations. 

Equitable estate in remainder, though united with the legal fee in trust to 
secure the limitations, barred by an equitable recovery. 18 Ves. jun. 418. 

9. Their operation — where nothing but equitable interests are inter- 
posed between the legal estate and the ulterior equitable interests. 
Equitable recovery, when nothing but equitable interests interposed be- 
tween the legal estate and the ulterior equitable interests. 18 Ves. jun. 
419. 

III. aaRgat parcels* or estates* are cDmprt0e& bp a recoberpt 

Miscellaneous cases. 

1. On a question, whether a particular estate nominatim^ not mentioned in 
a recovery ; or the deed leading the uses of it, passed by the recovery ; held, 
it did not. Thomas v. Davis, Dick. 301. 

2. Estates comprised in a recovery: the words being sufficiently com- 
prehensive, notwithstanding an inference against the possession of the party, 
and his intention to exclude them from acts done under a misconception of 
ins title. Pigott v. Waller, 7 Ves. 98. 
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REGISTER’S OFFICE. 

£>f tfic oflStce of tfie rcgisster of tge court of cBanterp* 

1. Whether assignable. 

2. It descends to the heirs general of the duke of St. Albans, 

and does not follow the title. 


£)f t%t office of tfic rc 0 i 0 tcr of tfie court of cgomcrp<^ 

1. Whether assignable. 

Whether the office of register of the court of chancery is assignable? 
S Ves. 33. 

2. It descends to the heirs general of the duke of St. Albans, and 
does not follow the title. 

The grant of the office of register of the court of chancery for lives, in 
trust for the duke of St. Albans, his heirs, and assigns, descends to the heirs 
general ; and does not follow the title ; and being assignable, the claim of 
the mortgagee was established, but not to the by -gone profits. (See 3 Ves. 
2.5.) The duke being trustee, but having obtained possession without title, 
as heir ; the court, though the plaintiff was an infant, inclined not to carry 
the account farther back than the time of filing the bill, if the profits had 
not been paid into court at an earlier date in the suit instituted by the 
mortgagee. Drummond v. the Duke of St. Albans, 5 Ves. 433. 


REGISTRY ACTS. 

I. 3!n tofiat tarn tgc regijjtrp am gabr no operationf 

1 . Between the party taking tlie conveyance, and him who con- 

veyed, or his general assignees. 

2. Mortgages. 

3. Notice. 

II. ^Df tfic notice ncte00Ai'p to inbalitiate tjfte effect of regtff* 

tcatiou. 

It must amount to actual fraud. 

III. £)f tge fonn of cegigtratioin 

1. Necessary implication equivalent to direct expression. 

2. With reference to the Irish registry act, 6 Anne, c. 2. 

IV. £)f tge regtsJtrp am* 

G Anne, c. 2. 


I. 3fn togat tam tge icgistvp am gabr no oprrarton^ 

1. Between the party taking the*conveyance, and him who conveyed, 
or his general assignees. 

The object of the registry acts is only to protect subsequent purchasers. 
They have no effect therefore to vitiate the conveyance for want of regis- 

3 L 4 tration 
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tration, as between the party taking the conveyance, and him who conveyed, 
or his assignees, under a commission of bankruptcy,- Jones v. Gibbons, 
9 Ves. 407. 

2. Mortgages. 

The register of a mortgage will not by itself affect a subsequent encum- 
brancer without notice. Cator v. Cooley, 1 Cox, 182. 

3. Notice. 

The registry of a deed gives priority, but does not affect a party with 
notice. Fentland v. Stokes, 2 B. & B. 75. 

II. tffc notice nect00atp to intiaUtiate tgt effect of 

ttotion» 

It must amount to adual fraud. 

A registered conveyance of premises in Middlesex, for valuable consider- 
ation established, against a prior devise not registered: the evidence of 
notice, which ought to amount to actual fraud, not being sufficient. Jolland 
V. Stainbridge, 3 Ves. 4*78. ^ 

III. £)f tge form of regfotrotiom 

1. Necessary implication equivalent to direct expression. 

A memorial of registry, containing the substance of a covenant in a lease, 
though not expressly setting forth a proviso in it, is a good registration, the 
proviso being implied in it. M‘Alpine v. Swift, 1 Ball & Beatty, 285. 

2. With reference to the Irish registry act. 

Whether, in order to constitute such a registration as would, under the re- 
gistry act (6 Ann. c. 2.) give a deed priority, a certificate of the deed having 
been produced to the officer at the time of the registry, should be endorsed 
then, or at a subsequent period, quccre* Eyre v. Dolphin, 2 B. & B. 290. 

IV. £)f tfit ttgfotrp 0rt0* 

6 Anne, c. 2. 

1. A mortgagee is prevented by the operation of the registry act (6 Ann. 
c. 2.) from tacking so as to gain a priority against mesne registered incum- 
brances. Latouche v. Dunsany, 1 Sch. & Lef. 137. 157. 

2. And for the purpose of adjusting the priorities between deeds under this 
act, judgments also obtained priorities, although not generally within the con- 
templation of the act. Sch. & Lef. 137. 160. 


RELEASE. 

L iilllDat are fmplteti bp a releajjr. 

Knowledge in the releasor of what he releases. 

II. ^Df tfie operation of a release. 

1. Force of the general terms. 

2. In relation to the fact of intention. 

S. In miscellaneous cases. 

III. ^ proof of a release. 

Circumstances were held not sufficient evidence of the release of 
a bond debt. 


IV. 
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IV. ja)f tge iudgtrictton of tourt^ of ctiuttp to get ngtlitt iritagtg 
tmptoperip obtaititOf 
General rule. 

I. Mgat emumgtanteg att tiuplitb bp a itltage. 

Knowledge in the releasor of what he releases. 

A release ex m termini imports a knowledge in the releasor of what he re- 
leases ; and, therefore, where executors (who had taken the opinion of coun- 
sel, which they had not communicated,) obtained a release of the orphanage 
share from the husband of a freeman’s daughter, they were decreed to ac- 
count ; that the parties might elect the length of time, and alleged loss of 
vouchers, being no sufficient bar to such account. Salkeld v. Vernon, 
1 Eden, 64. 

II. £)f tgr operatiott of a ttirage. 

1. Force of the general terms. 

Release of a debt. A reversion not included by the general terms. Lord 
Braybrooke v. Inskip, 8 Ves.4l7. 

2. In relation to the fact of intention. 

Tenant for life, with remainder to his son in tail, with remainder to him- 
self in fee, devises ‘‘all his estate” to his daughters. The surviving daugh- 
ter executes a general release to her brother (the tenant in tail) in words suf- 
ficient to pass the reversion in fee. A bill being filed by her to set aside this 
release, upon the ground that it was meant only for a particular purpose ; 
lord chancellor King at first decreed in favour of the plaintiff ; and afterwards, 
on a rehearing, directed issues to try, 1st, whether, at the time of the exe- 
cution of the deed, she knew, or was apprized of, her title under the will : 
2dly, whether she intended by the release to pass that reversion. And, on 
appeal, the decree was affirmed. Farewell v. Coker, 2 Mer. 354. 

3. Ill miscellaneous cases. 

1 . A tenant for life, with remainder to B. in tail, commits a forfeiture. B., 
in consideration of annuity for the life of A., releases. The release is not good 
against the heir of the body of B., and B. is therefore bound to make a good 
conveyance for the life of A. Lewis v. Rogers, 2 Anst. 579. 

2. Under a settlement on marriage, of a female ward of court, the husband 
having, in consideration of receiving a certain part of her fortune, (the value 
of which was taken by estimation,) released all right and interest in the residue, 
was thereby deprived of all farther interest ; and not permitted therefore on 
suggestion, that the estimation was not fair, to attend the account, directed 
against the executors. Pearce v. Crutchfield, 16 Ves. 48. 

III. JSroof of a releojje. 

Circumstances were held not sufficient evidence of the release of a bond- 

debt. 

Circumstances not sufficient evidence of a release of a bond-debt. Reeves 
V. Brymer, 6 Ves. 516. 

IV. M tfft luttjSbtction of couttst of rqnitp to jset aptbt ttltaptss 
imptopetip obtatneb. 

General rule. 

Where a release of a legal demand has been improperly obtained, a court 
of equity will set aside the release ; but will not decree payment of the legal 
demand. Pascoe v. Pascoe, 2 Cox. 109.^ 

RE- 
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REMAINDER. 

I. 3|n relation to routingent itmatnt>et£i in tge ta^e of topp- 

fiom* 

The freehold m tlie lord will support them. 

II. 3In relation to tontingent remainiiersf in tge cage of trusitsf* 

The estate in the trustees will support them. 

III. Bin relation to (ro0O remointiero. 

Implication of. 

IV. Bln relation to tfft particular estate. 

It is considered to be given for the sake of limitation over. 

V. Bin relation to tfie remaintier=inen. 

1. Their right to have leases by the tenant for life, set aside. 

2. Their right to restrain a receiver from evicting tenants. 

VI. barring remainber^. 

In the case of a tenant for life of an estate auter vie, and a 
trust by will. 

I. Bln relation to contingent remainber0 in tge ta0e of cop;i< 

bolbo. 

The freeehold in the lord will support them. 

The freehold in the lord will support a contingent remainder. 4> B. C. 
C. S53. 

II. Bln relation to tontingent remainberg in tge ta0e of tru0t0» 

The estate in the trustees will support them. 

In case of a trust, the estate in the trustees will support contingent re- 
mainders. 2 Ves. 234. 

III. Bln relation to tro00 remainber^. 

Implication of. 

1, Cross remainders implied. Burnaby v. Griffin, 3 Ves. ^G6. 

2. The reasoning in the implication of cross remainders, upon the expres- 
sion “ all the premises,” &c. ; not satisfactory. 17 Ves. jun. 75. 

IV. Bln relation to tfte particular egtate* 

It is considered to be given for the sake of limitation over. 
Particular estate considered to be given for the sake of limitation over. 
1 Ves. 151. 

V. ^n relation to tfie remainber^men. 

1. Their right to have leases by the tenant for life, set aside. 

A bill will not lie at the suit of a remainder-man, to set aside a lease by 
tenant for life, on the ground of its being accompanied witli a loan of money : 
there Jbeing no privity between them, and tlie remedy being at law. Corbet 
V. Segrave, 2 B. & B. 98. 


2. Their 
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2. Their right to restrain a receiver from evicting tenants. 

Motion by a remote remainder-man and tenants, to restrain receiver from 
ejecting tenants, refused with costs; their interest not being sufficient. 
Wynne v. Lord Newborough, 1 Ves. 164*. 

VI. 6amii0 

In the cajse of a tenant for life of an estate pur auter vie^ and a trust by 

will. 

A tenant for life of an estate auter vie^ and trustee in the will, can, by 
deed, jointly with the remainder-man in tail, bar the remainders over. 
Osbrey v. Bury, 1 Ball & Beatty, 53. 


RENT AND ANNUITY. 

I. Wgat jsgall 6e tomitimb an axmuitp — togat a : 

tofiata gale — togat a kgacp^ 

1. An annuity charged upon the post office, until a sum should 
be paid, to be laid out in land, is a mere personal annuity. 

2. A case in which a transaction was held to be an annuity, not 
a sale. 

3. Distinction between an annuity by will, and a legacy. 

4. Rights of an annuitant to be considered a legatee under a 
residuary bequest. 

II. Sin relation to a rent^cgarge^ 

1. At what time of the day it becomes due. 

2. Miscellaneous. 

III. apportionment of renn 

1 . Between the representative of tenant in tail, who died with- 
out issue, and the remainder-man in tail. 

2. Between rectors. 

3. By analogy to st. 1 1 Geo. 2. c. 1 9. 

IV. tofiat pecioti an annuttp, 6p toill, sBall comments 

At the end of the year. 

V. 3 [n relation to tj^e papntent of an annuttp out of a funb in 

tourtf 

In a miscellaneous case. 

VI. 3 !« relation to tfie Valuation of an annuitp^ 

1. The market price is the only criterion of value. 

2. In the case of an annuity bond, forfeited at the time of the 
grantor’s discharge as an insolvent. 

VII. fn relation to tfie jsale of an annuitp before tfie master. 

It takes effect from the confirmation of the report 

VIII. at tofiat perioti an annuitp pur auter Pie, ggall tetermine^ 

It shall not determine by the death of the annuitant. 

IX. Bin relation to annuitp tionog^ 

1 . Whether a security beyond the penalty. « 

2. Execution thereon. 


X. 
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X. OTitS rcftmtce to tgt ol& aniwiitp ett. 

1. The meaning of the word in s. 1. ascertained. 

2. What securities must be enrolled. 

-3. What securities need not be enrolled. 

4. What memorial shall be sufficient. 

5. What memorial shall not be sufficient. 

6. Whether a defective memorial can be supplied by a new one. 

7. The summary jurisdiction over property, is unconstitutional. 

8. Its operation upon existing securities. 

9. Jurisdiction at law — over void instruments. 

10. Jurisdiction in equity — upon objections to the memorial. 

1 1. Jurisdiction in equity — over void instruments. ‘ 

12. Jurisdiction in equity — over void instruments, after the 
grantor has failed at law. 

13. Whether a defective annuity deed can be made available by 
destroying it. 

XI. £)ftgcrig8t to moiier tge ton 5 tticcatton> ot^ otjjt^itit, 

tuBti't grant of an annuttp td, or brtomt0, Potti^ 

1. Consideration. 

2. Costs and expences. 

XII. 3[urisstrtctton df coutts df rquttp, Ummt ftdtn rije anumtp 

act, to mt mmuitit^ a^itir. 

1. Upon legal objections. 

2. Upon inadequacy of value. 

XIII. Cmmcimnm of tgt failmr df a guminarp appltcarion 

td m mitit an annuitp^ 

The same ground may be taken again upon an attempt to 
enforce it. 


1. OTBat sgall tie tomit^txth an antuntp — tofiat a rent tfiarge : 

tofiat a sale — tiigat a legacp. 

. An annuity charged upon the post-office, until a sum should be 
paid to be laid out in land, is a mere personal annuity. 

An annuity charged upon the post-office, until a sum should be paid to be 
laid out in land, is a mere personal annuity, and passes by grant or transfer. 
Holdernesse v. Carmarthen, 1 B. C. C. 377. 

2. A case in which a transaction was held to be an annuity, not a sale. 

Daed reciting an agreement for sale of a life-interest in stock ; a memorial 
being registered under the annuity act, and there being a covenant to pay 
any deficiency beyond the produce to the extent of the annual sum specified, 
and a proportionable share in case of death between the days of payment : 
this is an annuity, not a sale. Hood v. Burlton, 2 Ves. 29. 

3. Distinction between an annuity by will, and a legacy. 

Distinction between an annuity and a legacy ; the former commences from 
the death ; and the first payment is due at the end of the year : a legacy, 
generally, does not begin to carry interest till the end of the year. 7 Ves. 

96 . 

4. Bights 
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4. Rights of an annuitant to be considered a legatee under a residuary 

bequest. 

An annuitant fells under the general character of legatee, unless distin- 
guished by the testator ; entitled therefore under a residuary bequest in 
favor of legatees. Sibley v. Perry, 7 Ves*522. 

II. 3in relattou to a rntt^cSargr. 

1. At what time of the day it becomes due. 

Tenant for life died at nine o’clock at night on the 29th of September ; 
and held, that he was not entitled to a quarter's rent due on that day. 
Norris v. Harrison, 2 Mad. 268. 

2. Miscellaneous. 

Devisee for life of a rent-charge out of an estate devised in strict settle- 
ment, assigned it to creditors as a collateral security. Tenant for life, with 
intent to redeem it for the annuitant, gave bonds to the creditors, on con- 
dition of giving up their securities to annuitant to be cancelled. Executors 
of obligor paid all the bonds but one, which they disputed, because, though 
delivered by obligor to a third person for creditor, when he should agree, 
it was not accepted till after death of obligor. This bond was recovered 
upon at law. Annuitant entitled as against the executors to the annuity 
disencumbered, but not to arrears incurred in life of obligor ; and as against 
tenant of the estate to arrears since the death of obligor ; but future pay- 
ments left to agreement, as, heir at law of devisor of the annuity, not being 
party, execution of the trusts of the will could not be decreed. Graham 
V. Graham, 1 Ves. 272. 

III. apjaortionmEut of rrnt. 

1. Between the representative of tenant in tail, who died without issue, 
and the remainder man in tail. 

Rent apportioned between the representative of tenant in tail, who died 
without issue, and the remainder man in tail. Vernon v. Vernon, 2 B. C. C. 
659. 

2. Between rectors. 

Lease for years by a rector, having ceased by his death, the succeeding 
incumbent received from the lessee a sum of money as the rent due for the 
whole year, in the course of which the lessor died. The executor is 
entitled to an apportionment ; and a demurrer to his bill was overruled. 
Hawkins v. Kelly, 8 Ves. 308. 

3. By analogy to statute 2 Geo. 2. c. 19. 

Apportionment of rent under the statute 11 Geo. 2. c. 19., and by analogy 
to it, with reference to time. 2 Ves. & Beam. 334. 

IV. tuBat petioti an annuttp, bp totll, jifiall commence. 

At the end of the year. 

The first payment of an annuity at the end of a year. 9 Ves. 553. 

V. 3In relation to tge papment of an annuitp out of a fun& in 

court. 

Ill a miscellaneous case. 

Annuity, secured by bond, payable quarterly, and by will, charged on 
the real estate in aid of the personal estate, ordered to be paid out of a 
fund in court half yearly, at Midsummer and Christmas. The annuitant 
having died between Lady-day and Midsummer, her representative obtaiped 

an 



RENT AND ANNUITY. 


894* 


[Chanceky 


an order for payment of the quarter to Lady-day. Webb v. Lord Shaftes- 
bury, 11 Ves. 361. 

VI. In reliition to tfic dafnation of an annintp. 

1 . The market price is the only criterion of value. 

In enquiring into the value of an annuity, the market price is the only 
criterion. Barnard v. Flint, 3 Anst. 734. n. 

2. In the case of an annuity bond, forfeited at the time of the grantor’s 
discharge as an insolvent. 

What is the debt, and how to be ascertained, upon an annuity bond, for- 
feited at the time of the grantor’s discharge by an act of insolvency, qiieerc. 
14 Ves. 574. 


VII. In relation to tfie sialc of on anniut|» iitfort tBr maoter. 

It takes effect from the confirmation of the report. 

Sale of an annuity before the master takes effect from the confirmation of 
the report ; and, the sale being on the 11th of August, and the report con- 
firmed in Michaelmas term, interest was given upon the purchase-morfey 
from the fivst day on which the report could have been confirmed : Viz, the 
first seal before the term. Twigg v. Fifield, 13 Ves. 517. 

VIII. at txjfiat pmoti an amimtp pur atitrr bic sDall 

berernuitCf 

It shall not determine by the death of the annuitant. 

A personal annuity pur auter *oie^ not determined by the death of the 
annuitant. Savery v. Dyer, Dick. 162. 

IX. In rrlation to annuitp bonbg. 

1 . Whether a security beyond the penalty. 

Arrears of an annuity secured by bond, not allowed beyond the penalty. 
Mackworth v. Thomas, 5 Ves. 329. 

2. Execution thereon. 

No execution for the penalty of a bond securing an annuity ; but only 
toties quoties for the accruing payments. 5 Ves. 239. 

X. (KSitS itfcmitc to tgt olti annuitp act. 

1. The meaning of the word “such” ins. 1. ascertained. 

The word “ such’’ in the first section of the annuity act, means every 
deed, &c. by which an annuity is granted, and does not refer merely to the 
instrument defectively stated in the memorial. 2 Ves. 154. 

2. What securities must be enrolled. 

1. A grant of a certain sum out of dividends, to which a Jeme covert is en- 
titled to her separate use, is an annuity within the act, and must be 
enrolled. Hood v. Burlton, 4 B. C. C. 121. 

2. The warrant of attorney to confess judgment, is an assurance within 
the annuity act 17 Geo. 3. ; therefore, if the memorial enrolled does not 
recite it, the memorial, and all subsequent proceedings, are void. Davidson 
V. Foley, 3B. C. C. 598, 

3. Deeds to secure annuities are within the annuity act, as well as deeds 
granting them. Hoodv. Burlton, 2 Ves. 29. 

4. Annuity secured on dividends of stock standing in trust, among other 
things, for the grantor for life, not within the exception in the annuity act. 
Dupuiifv. Edwards, 18 Ves.jun. 358. 


5. As- 
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5. Assignment of an annuity is within the annuity act ; and if void, the 
assignee has no right to stand in the place of the original grantee, whom he 
has paid, for want of a good assignment ; nor will the court direct ail as- 
signment, if the twenty days for enrolling the memorial are elapsed ; for it 
would be void at law. Duke of Bolton v. Williams, 2 Ves. 139. 

6. Stock vested in trustees to the uses of the settlement. An annuity 
granted by the husband out of the dividends, to which he was entitled for 
life, the trustees giving a power of attorney to receive the dividends, and co- 
venanting not to revoke it, and to execute any other, &c. requires a memo- 
rial ; not being an actual transfer within the eighth section of the annuity act. 
The annuity set aside upon objections to the memorial ; particularly in not 
stating the covenant by the trustees. As to the objection to payment by a 
draft on a banker, queere. Distinction, whether the draft is drawn by the 
party or a third person. No costs : the grantor not taking the objection, till 
the consideration was repaid, and the chance turned against him. Duff v. 
Atkinson, 8 Ves. 577. 

3. What securities need not be enrolled. 

1. A hona fide sale of dividends of stock is not within the annuity act. 
Browne V. Like, 14 Ves. 302. 

2. Annuity granted in consideration of a reversionary interest in stock, 
need not be enrolled under st. 17 Geo. 3. c. 26. Brown v. Douthwaite, 1 Mad. 
446. 

3. Tenant in tail in equity, is within the exception in the annuity act 
17 Geo. 3. as to the annuity being registered. Shrapnel v. Vernon, 2 B. C. 
C. 268. 

4. A memorial of a contract to give good and sufficient landed security, 
for payment of an annuity, as a consideration for the conveyance of a real 
estate, need not be enrolled. Jackson v. Lever, 3 B. C. C. 605. 

5. An equity of redemption is within the exception in the annuity act, 
stat. 17 Geo. 3. c.26. s. 8. Tucker v. Thurston, 17 Ves. 131. 

6. A. granted an annuity to B., secured by bond and warrant of attorney. 

Two years after he deposited a lease with B., as a further security for the 
payment of the annuity. B, became bankrupt. Held, that the subsequent 
security need not be memorialized, and the usual order was made for the 
sale of the lease, valuation of the annuity, &c. Ex parte 3 Mad. 

132. 

4. What memorial shall be sufficient. 

1. The memorials of grants of annuity must set out all the securities, and 
the whole transaction. Duke of Bolton v. Williams, 4B.C. C. 297. 

2. Not necessary under the statute 17 Geo. 3. c. 26. to insert, in the 
memorial of an annuity, a covenant for payment, or any particular remedy, 
except as creating a trust within the act ; and as to the necessity of stating 
the trusts, queere. Dupuis v. Edwards, 18 Ves. jun. 358. 

3. An annuity being duly registered according to the statute, 17 Geo. 3. 
c. 26. ; held, that it was not necessary that an equitable mortgage, taken as 
a further security at a subsequent period, should be registered. Ex parte 
Price, 1 Buck. 221. 

4. Bill under the annuity act to set aside an annuity, dismissed : the ob- 
jections not prevailing : viz. 1st, That the memorial expressed the consider- 
ation to have been paid at the date and execution of the deeds ; one of the 
grantors only having executed on the day of the date, the other some days 
afterwards, occasioned merely by the residence of the one in Wales, the other 
in London. 2dly, That 30/. was, immediately after payment of the con- 
sideration, paid by the grantor to the attorney for the cxpence of the 
transaction; not by way of a colourable reduction of the consideration. 
3dly, That the consideration was paid by an agent ; that fact, though not 
stated in the body of the deed, appearing by the receipt indorsed, and being 

stated 
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stated in the memorial. Whether it is necessary to state, not only, with 
whose money the payment is made, but also the hand, by which it is made, 
queers. Philipps v. Crawfurd, 9 Ves. 214. ; IS Ves. 475. 

5. What memorial shall not be sufficient. 

1. All the instruments securing an annuity make but one assurance ; and 
if the memorial is defective as to one, that vitiates the whole. Duke of 
Bolton V. Williams, 2 Ves. 138. 

2. Annuity void ; the real amount, the consideration and mode of pay- 
ment, not being truly stated in the memorial, and the bond and warrant of 
attorney being only generally mentioned, without the dates and names of 
the parties. Duke of Bolton v. Williams, Ibid. 

3. Omission in the memorial of an annuity under the statute 17 Geo. 3. 
c. 26. of a proviso for stay of execution under a judgment, one of the secu- 
rities, until twenty days after default, was fatal. Dupuis v. Edwards, 18 Ves. 
jun. 358. 

4. Assignment of stock in trust to pay two annuities of 50/. each to diffe- 
rent persons, for separate considerations of 400/. each ; the memorial was for 
one annuity of lOO/. to the trustee in trust to pay 50/. to each cestui que trust 
for the sum of 800/., and omitted a contingent interest ; the annuities are 
void, the memorial not being sufficient within the annuity act, as not con- 
taining a true description of the annuities, not stating all the interests. Hood 
V. Burlton, 2 Ves. 29. 

6. Whether a defective memorial can be supplied by a new one. 

The court will not suffer the cause to stand over to enrol a new memorial. 

Davidson V. Foley, 3 B. C. C. 598. 

7. The summary jurisdiction over property is unconstitutional. 

Questionable, whether the summary jurisdiction over property given by 

the annuity act, is not unconstitutional. Bromley v. Holland, Cooper, 9. 

8. Its operation upon existing securities. 

Vide 5 Ves. 235. 

9. Jurisdiction at law — over void instruments. 

Courts of common law, which will, on their general jurisdiction, enter into 
the validity of the warrant of attorney or judgment on motion, in the parti- 
cular application under the annuity act, will only set asi'de the judgment, or 
execution, or warrant, but cannot order the bond to be delivered up. 2 Ves. 
154. 

10. Jurisdiction in equity — upon objections to the memorial. 

Jurisdiction of a court of equity, upon objections to the memorial of an 
annuity. Dupuis v. Edwards, 18 Ves. jun. 358. 

11. Jurisdiction in equity — over void instruments. 

Jurisdiction in equity to order instruments, void under the annuity act, to 
be delivered up. Several objections put in a course of trial at law. Under- 
hill v. Horwood, 10 Ves. 209. 

12. Jurisdiction in equity — over void instruments, after tlie grantor 

has failed at law. 

The court of chancery has jurisdiction, even after tlie grantor of an an- 
nuity has twice failed at law in his attempts to set aside the annuity, to de- 
clare it void, and order the securities to be delivered up, and the payments 
of the annuity from the date of it, to be deducted from the consideration 
paitj^for it. The price paid by the grantee, and not that by the assignee, is 
to be taken in the account. The decree at the rolls, directing the account 
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of payments made by the grantor, only from the bill filed, was reversed. 
Bromley v. Holland, Cooper, 9. 

13. Whether a defective annuity deed can be made available by de- 
stroying it. 

If grantee of an annuity voluntarily destroys his deeds to conceal their 
defects, and sues upon the memorial at law, a court of equity will take cog- 
nizance of the case. Bromley v. Holland, Cooper, 21. 

XL M tde vigBt to tccobev tge roiisfiijcrotion, or otfirrtoljr, 
toj^rrr tge grant of an annmtp tp, or brtomrsi not&» 

1. Consideration. 

1 . Annuity void under the act : at law the balance of the consideration 
may be recovered, deducting the payments under the annuity. 7 Ves. 23. 

2. Where an annuity is set aside, the purchase money may be recovered 
at Jaw. 8 Ves. 1 36. 

3. Effiects of the decisions, that^the consideration for an annuity void under 
the act, may be recovered with interest. 9 Ves. 492. 

4. Annuity void under the act : upon an account of the consideration and 
the payments under the annuity, if the balance is against the grantee, it has 
been decided in equity, that it cannot be recovered. 7 Ves, 24. 

5. Where an annuity is set aside, and an action brought for the money, 
an account is always taken of all money received under the annuity. 

5 Ves. 608. 

6. An annuity secured by a bond and a term for years being void, the 
memorial not taking notice of the terra, and the clause of redemption, and 
stating the payment of the consideration in money, though it was paid by 
draft, a general account was decreed of the consideration with interest and 
costs, and of all money received under the annuity : the balance to be paid 
to the defendant (if any), the securities delivered up, and a conveyance. 
Byne v. Vivian, Ibid. 604. 

7. Bill to set aside an annuity, secured by a term for years and a bond, 
upon objections to the memorial for not containing a clause of redemption, 
for not stating the consideration truly, and other defects. The defendant 
admitting he had received more tlian was due to him for principal and in- 
terest, the securities were decreed to be delivered up to be cancelled. Byne 
v. Potter, Ibid. 609. 

8. Annuity void, the memorial not containing the clause of redemption, 
not stating the consideration truly, and being otherwise defective, was set 
aside by the decree; but the plaintiff having failed in two applications to the 
court of king’s bench, upon some of the objections, and having in the in- 
terval been a party to the assignment to the defendant, the account w'as 
confined to the filing of the bill. . The defendant w^as held entitled to the 
original consideration, though exceeding the sum paid on the assignment. 
Bromley v. Holland, Ibid. 610. 

9. Annuity secured by bond, and a trust of rents and dividends, being 
void, the memorial omitting a clause of redemption, and the trust, and 
stating the consideration untruly ; a general account was decreed of the pur- 
chase money from the actual payment, wdiich was subsequent to the date of 
the deeds, and of the premiums paid by the grantee for insuring the 
grantors life, and an account of all sums received under the annuity; with 
interest respectively: on payment of the balance and the costs by tJie 
plaintiff, the securities to be delivered up, &c. ; the bill offering to pay prin- 
cipal and interest and any other fair and reasonable demands. A letter from 
the grantor, written prior to the grant, in the course of another negociation 
between the parties, which did not take place, was admitted in evidence, 

VoL. VIII. 3 M but 
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but no farther than that he had upon that occasion proposed the insurance 
of his life as a reasonable term, Hoffman v. Cooke, 5 Ves. 623. 

10. Upon the j)iaintiff's appeal from the decree at the roils, the decree 
was reversed ; and an account was directed of the consideration paid by the 
original grantee of the annuity, with interest ai 5 per cent, ; and of the pay- 
ments of the annuity to the grantee, or any persons claiming under him, by 
assignment or otherwise : to be applied in discharge of the interest and prin- 
cipal of the consideration ; and if the consideration with interest shall appear 
fully repaid, or, if not, upon payment by tlie plaintiff of what shall be remain- 
ing due from him, the securities to be delivered up, &c. without costs : the 
lord chancellor’s opinion being in favour of the jurisdiction ; that the prin- 
ciple of the relief is not redemption, but the invalidity of the grant ; and 
that the assignee, unless under special circumstances, is in the situation of 
the grantee. Bromley v, Holland, 7 Ves. 3. 

11. Decree setting aside an annuity for want of a memorial registered, an 
account of the consideration, with interest and costs, and of all the annual 
payments; the balance on eithcr*side to be paid; the securities to be deli- 
vered up ; and a reconveyance. Holbrook v. Sharpey, 19 Ves. 131. 

12. Upon an annuity secured by a rent charge, which was settled in trust 
for a married woman, being set aside, the annuitant is not entitled to recover 
the consideration given by him for the annuity out of the arrears of the 
rent charge paid into court, under a decree made upon a bill of interpleader, 
filed by the owner of the estate, subject to the rent charge. Angell v. Had- 
den, 2 Mer. 169. 

13. Court would not return purchase money for annuities not duly en- 
rolled, out of arrears in court. Duke of Bolton v. Williams, 4? B. C. C. 297. 

2. Costs and expences. 

1. An annuity being void, the memorial not containing a clause of re-pur- 
chase, the grantee was not allowed, in the account, the premiums of insurance 
of the life of the grantor, and costs incurred in supporting the annuity. Ex 
parte Shaw, 5 Ves. 620. 

2. Vide Ibid. 623. 

XII. jiatisJ&ittton of touitsjt of cquitp ttigrinct fvoni tfic aimmtp 

att, to get annuitteo ajsilie. 

1 . Upon legal objections. 

Jurisdiction in equity to set aside an annuity upon legal objections. 
8 Ves. 135. 

2. Upon inadequacy of value. 

1. An annuity cannot be set aside upon mere inadequacy of price; which 
can be applied only as evidence of fraud. The notion of a market price, 
ascertained in the usual way upon the principle of calculation at an insurance 
office, is not a just criterion of the value. Therefore, a bill to set aside an 
annuity, the circumstances not amounting to fraud, was dismissed with costs. 
Low V. Barchard, 8 Ves. 133. 

2. Mere inadequacy of value given, is not a sufficient ground to set aside 
an annuity. Sheed v. Philips, 3 Anst. 732. ; Barnard v. Flint, Id. 733. n. 

XIII. ConsicqufuccsJ of tfie failuic of a pummaiji appitcatton to 

0rt agtDic an annuitp. 

The same ground may be taken again upon an attempt to enforce it- 

The refusal of a siinmiary application to set aside an annuity is no objec- 
tion to the same ground being taken again upon an attempt to cn^Srcc it. 
5 'Ves. 617. 


REPLEVIN. 



Appendix.] 


REPRESENTATIVE. 


899 


REPLEVIN. 

I. aaigen replcbm 

1. Where a fair legal title is to be tried. 

2. Therefore, upon any dispossession, whether as a distress or 

otherwise. 

3. To determine the right of stoppage in transitu, 

4. On a distress by commissioners to levy rates for local pur- 

poses. 

IL Qiiagen vtplttin does not lie* 

Where there has not been a dispossession. 


I. m%m reple&ui lit$, 

1. Where a fair legal title is to be tried. 

Where a fair legal title is to be tried, a writ of replevin does not impro- 
vidently issue. 1 Ball & Beatty, 330. 

2. Therefore, upon any dispossession, whether as a distress or other- 
wise. 

1. Writ of replevin lies only where there has been an actual taking out of 
the possession of the party suing it. Shannon v. Shannon, 1 Sch. & Lef. 
324. 

2. But it lies upon any taking, and not merely upon a distress. Sch. & 
Lef. 324. 327. 

3. To determine the right of stoppage in transitu. 

An application, to quash a writ of replevin, issued to try a right to stop 
goods in transitu, refused. Farrell v. Beresford, Ball & Beatty, 328. 

4. Oil a distress by commissioners to levy rates for local purposes. 

An action of replevin may be maintained for goods distrained under a 
warrant from commissioners authorised by act of parliament to levy rates 
foi* specific local purposes with power of distress. Attorney-general v. 
Brown, Swanst. 304. 

II. rrpledjtt tioe0 not Itc. 

Where there has not been a dispossession. 

1. Writ of replevin does not lie, unless there has been a taking of the 
goods out of the possession of the person who sues it forth. Ex parte 
Chamberlain, 1 Sch. & Lef. 320. 

2. The writ of replevin is merely meant to apply to the case where A . 
takes goods wronjjfully from B., and B. applies to have them re-delivered 
to him, upon giving security, until it shall appear whether A. has taken 
them rightfully. But if A. be in possession of goods in which B. claims a 
property, this is not the proper writ to hy that right. In re Wilsons, I Sch. 

& Lef. 321. 


REPRESENTATIVE. 

In relation to the conversion of estate. 

Real and personal representatives being equally volunteers, must take 
what they find at the death of the person entitled for life in the condition in 
which they find it ; there is no equity upon the subject. 2 Ves. 70. 

3 M 2 RIGHT, 
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RIGHT, WRIT OR 
OTfien it not Utf 

For a devisee. 

Writ of right does not lie for a devisee. Saunders v. Lord Annesley ; 
Hovenden v. Lord Annesley, 2 Sch. & Lef. 104*. 624. 


SATISFACTION. 

I. (Deneral rule0 anti ob^erbation^^ 

1. The doctrine is borrowed from the civil law. 

2. But the doctrine is not supported by the reasons given. 

3. The doctrine is founded in a presumed intention. 

4. To raise a question of satisfaction, the intent must be clear. 

5. The presumption is a presumption of law ; therefore not tri- 

able by a jury. 

6. Parol evidence of an intention to satisfy cannot be admitted 

originally, as it may where first introduced to repel a 
presumption. 

7. The presumption may be rebutted by evidence of intent, 

that the provision in question shall be a subsisting benefit- 

8. Distinction as to satisfaction between the case of double por- 

tions and performance of a covenant ; in the former, small 
circumstances of difference are overlooked. 

9. Land is not a satisfaction for money, nor money for land ; 

not being ejusdem generis. 

II. SJRSfft ssfiall be a gatigifacnan of a cobenanL 

1 . Distinction between satisfaction and performance. 

2. A covenant is satisfied by suffering property to go so as to 

produce the same effect 

3. Permitting personalty to descend, so that an equal or greater 

sum would go according to the covenant. 

4. A purchase of less, equal, or greater value, and the convey- 

ance taken in fee, satisfies a covenant to purchase and set- 
tle upon the first and other sons in tail. 

5. In the case of a covenant by husband to leave or pay, at 

his death, to a person otherwise legally entitled to & 
provision. 

6. Vide div. What shall be a satisfaction of a settlement.” 

7. Vide div. ‘‘ What shall be a satisfaction of a portion.” 

III. wgat sBaU not be a aatiofattion of a tobenantf 

1 . Thirds, under an intestacy, under the circumstances. 

2. Vide div. What shall not be a satisfaction of a portion.” 

3. Vide div, What shall not be a satisfaction of a settle- 

ment.” 

IV. TOgat ofiall be a gattofathon of abebt» 

1. A portion. 

2. A legacy, under the circumstances. 


V. 
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V. mSat 0ga{I not be a 0atissfacttan of a bebr. 

1. Nothing shall be presumed in favour of the rule, that a legacy 

satisfies a debt. 

2. Slight circumstances are laid hold of to get rid of the rule, 

that a legacy extinguishes a debt. 

3. Circumstances of difference, as that the legacy is contin- 

gent, are laid hold of to prevent the application of the 
rule, that a legacy satisfies a debt. 

4*. There is no distinction between the cases of parent and child 
and of strangers, as to the presumed satisfaction of a debt 
by a legacy. 

5. Parol evidence admitted, and prevailed, against the pre- 

sumption that a debt is satisfied by a legacy. 

6. A legacy ; the debt being a negotiable bill of exchange. 

7. A legacy, though of larger amount, under the circum- 

stances. 

VI. OTfint jiDall be a 0attsifattioii of a sfmlemnit. 

Thirds, under an intestacy, under the circumstances. 

VII. tiiBat 0gaU not be a aatt^famon of a sirtrlrmeiir, 

1. A legacy, under the circumstances. 

2. A residuary bequest. 

3. Share under an intestacy, by the custom of London. 

4. Advancement from the husband's club society. 

VIII. 5®gat ssgnll be a ssanjjfacnoii of a pomoit. 

1. In the case of double provisions by father for child, slight 

circumstances of difference shall not be regarded. 

2. A legacy — general rule. 

3. A case of exception to the rule, that a legacy to be a satis- 

faction of a portion, must be of the same nature, and equally 
certain. 

4. A legacy left subject to the mother's life-interest. 

5. A legacy left subject to the mother's life-interest and appoint- 

ment. 

6. A legacy, under the circumstances. 

7. A residuary bequest. 

8. A residuary bequest, under the circumstances. 

9. An advancement, under the circumstances. 

IX. Wgat 0SaII not tie a leiatisifiimon of a potnoii. 

1. There must be some express evidence, or at least a strong 

presumption, that it was intended as such. 

2. A legacy, under the circumstances. 

3. A residuary bequest. 

4. Share under an intestacy, under the circumstances. 

X. Mgat 0&aU be a $att 0 fattton of a (tgatp. 

1. General rule. 

2. A portion — general rule. 

3. A portion, though with some circumstances of difference. 

3 M 3 4. Ad- 
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4j. Admissibility of parol evidence to show that a father was the 
author of a portion. 

5. A provision by deed, under the circumstances. 

6. A legacy, under the circumstances. 

7. In relation to natural children. 

XI. 0 ga{l liar bt a gatuifamon of a Icgarin 

1. A portion — general rule. 

2. A portion, under the circumstances. 

3. A legacy, under the circumstances. 

4. An advancement, under the circumstances. 

5. Advancement, by a stranger. 

6. The value of a beneficial lease, under the circumstances, 

XII. not bt a sintisifattion of a restitiuarp btq[Utot, 

A legacy. 

XIII. aHgat not be a 0art0famDn of a real estate 

btik&tbf 
A legacy. 


I. dDeiteral rule0 anb ab^erbationei^ 

1. The doctrine is borrowed from the civil law. 

The presumption is according to the civil law ; but is not supported by 
the reasons given for it. 1 Vcs. 105. 

2. But the doctrine is not supported by the reasons given. 

The presumption admitted; but the principal of it denied by the court. 
1 Ves. 109. 

3. The doctrine is founded in a presumed intention. 

The presumption cannot be tried by a jury, because it is a presumption of 
law : may be rebutted by evidence of intent, that legacy shall still be a sub- 
sisting benefit. 1 Ves, 108, 

4. To raise a question of satisfaction, the intent must be clear. 

To raise a question of satisfaction or election, the intent must be clear : if 
it is, devisee cannot take under the will, and also in opposition to it ; even 
his own property intended by testator, to go otherwise. Finch v. Finch, 
1 Ves. 535. 

5. The presumption is a presumption of law ; therefore not triable by a 

jury. 

Vide 1 Ves. 108. 

6. Parol evidence of an intention to satisfy cannot be admitted origin- 

ally, as it may where first introduced to repel a presumption. 
Distinction between a legacy and a residuary bequest as to a presumed 
satisfaction by the advancement of a portion. The presumption from the 
former does not arise from the latter ; and parol evidence of an intention to 
satisfy cannot be admitted originally, as it may, where first introduced to 
repel a presumption. Freemantle v. Bankes, 5 Ves. 79. 

7. The presumption may be rebutted by evidence of. intent, that the 

provision in question shall be a subsisting benefit. 

Vide 1 Ves. 108. 


8. Dis- 
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8. Distinction as to satisfaction between the case of double portions 
and performance of a covenant ; in the former, small circumstances 
of difference are overlooked. 

Distinction as to satisfaction between the case of double portions and per" 
formance of a covenant. In the former, small circumstances of difference are 
overlooked. 7 Ves. 515. 

9. Land is not a satisfaction for money, nor money for land; not being 

ejusdeyn generis. 

Land not a satisfaction for money, nor money for land ; not being ejnsdem 
generis. 15 Ves. 512. 

II. ESlljat siRalf be a 0att0faftion of a cobtitant. 

1. Distinction between satisfaction and performance. 

Distinction between satisfaction and performance. Ex parte Goldsmid, 
Swanst. 219. 

2. A covenant is satisfied by suffering property to go so as to produce 

the same effect. 

A covenant is satisfied by suffering property to go so as to produce the 
same effect : thus, lauds suffered to descend are a satisfaction of a covenant 
to purchase. 2 Ves. 356. 

3. Permitting personalty to descend, so that an equal or greater siun 

would go according to the covenant. 

Covenant to leave a sum of money; which is not done ; but personal is 
permitted to descend, so that an equal or greater sum would go according to 
the covenant ; that is a performance. 2 Ves. 4*61*. 

4. A purchase of less, ecjual, or greater value, and the conveyance taken 
in fee, satisfies a covenant to purchase and settle upon the first and' 
other sons in tail. 

Covenant to purchase and settle upon the first and other sons in tail male : 
a purchase of less, equal, or greater value, and the conveyance taken in fee, 
held in performance and satisfaction. 10 Ves. 9. 

5. In the case of a covenant by husband to leave or pay, at his death, 

to .a person otherwise legally entitled to a provision. 

Covenant by husband to leave or pay, at his death, to a person entitled 
by law to a provision, independent of that engagement: the construction 
is to be with reference to that ; and the slight difference between leaving 
and paying, or, whether within three or six months, not attended to, 
10 Ves. 13. 

III. ssfiall not bf a 'gn.ngfattton of a robrnant* 

Tliirds, under an intestacy, under the circumstances. 

Settlement previous to marriage, of the wife’s fortune on herself, with a 
covenant by the husband in consideration of the marriage, S:c, and for 
making some provision for the wife and her issue, to pay within three 
months after his death 6000/. to the trustees, in trust if the wife sliould sur- 
vive him, and there should be no issue, (which was the event,) to pay 1500/. 
to the wife, her executors, &c. and to pay the interest of the remaining 45(){)/. 
to her for life. She is entitled to dower : and her share under the statute of 
distributions is not a satisfaction or performance of the covenant. Cuuch v. 
Stratton, 4 Ves. 391. 


3 M 4 
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IV. iaugat be a s!att 0 faction of a bebt» 

1. A portion. 

Implied satisfaction of a debt from a father to his child by a marriage por- 
tion of a greater amount. Chave v. Farrant, 18 Ves. jun. 8. 

2. A legacy, under the circumstances. 

1. A debt held to be satisfied by a legacy. Gaynon v. Wood, Dick. 331. 

2. A son placed by his father in business, accounting to his father for all 
the profits, deducting only the expence of his board, having made no de- 
mand for wages during his father’s life, was held not entitled as a creditor 
after his father’s death ; or, if he had a demand, it was satisfied by a will, 
giving him a legacy to a greater amount, and other benefits. Plume v. 
Plume, 7 Ves. 258. 

V. S!2!Hbat 06a[I not be a oattofaetton of a bebt» 

1. Nothing shall be presumed in favour of the rule, that a legacy satis- 

fies a debt. 

Nothing presumed in favour of the rule, that a debt is satisfied by a legacy 
equal or greater. 3 Ves. 564. 

2 . Slight circumstances are laid hold of to get rid of the rule, that a 

legacy extinguishes a debt. 

1. Slight circumstances are laid hold of to get rid of the rule, that a 
legacy to a creditor extinguishes the debt ; but a little difference between a 
portion and a legacy to a child, as to the time of payment, shall not prevail 
against the presumption of satisfaction. 3 Ves. 466. 

2. The court will lay hold of any circumstances to get out of the rule, 
that a debt is satisfied by an equal legacy. 3 Ves. 529. 

3. Circumstances of difference, as that the legacy is contingent, are laid 
hold of to prevent the application of the rule, that a legacy satisfies 
a debt. 

As to a presumed satisfaction of a debt by a legacy, there is no distinction 
between the cases of parent and child and of strangers : therefore circuin- 
fitances of difference, as that the legacy given by the parent is contingent, 
are laid hold of to prevent the application of the rule of satisfaction. Tol- 
sca V. Collins, 4 Ves. 483. 

4. Tltere is no distinction between the cases of parent and child and 
of strangers, as to the presumed satisfaction of a debt by a legacy. 
Ibid. 

5. Parol evidence admitted, and prevailed, against the presumption that 

a debt is satisfied by a legacy. 

Parol evidence admitted, and prevailed, against the presumption, that a 
debt is satisfied by a legacy of greater amount ; the will also affording an in- 
ference in favour of that presumption. Wallace v. Pomfret, 1 1 Ves. 542. 

6. A legacy ; tlie debt being a negotiable bill of exchange. 

A negotiable bill of exchange not satisfied by a legacy. Carr v. Easta- 
brooke, 3 Ves. 561. 

7. A legacy, though of larger amount, under the circumstances. 

A legacy, though greater than a debt due to the legatee, held not to 
be a satisfaction of the debt. Field v. Mostin, Dick. 543. 
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VI. Ugat be n 0ati0faction of a sfettlemeim 

Thirds, under an intestacy, under the circumstances. 

Covenant in marriage settlement by the husband in the event of his death, 
leaving his wife surviving, and children, within six months after his decease, 
to convey, pay, assign, &c. one full and clear moiety of all such real and 
personal estate as he shall be seised and possessed of, or entitled to, at his 
decease. Upon the principle of part-performance, the widow not entitled, 
in addition to the moiety under the covenant, to a third of the residue of 
the personal estate by the intestacy of her husband. The personal estate, 
upon which the covenant attaches, is the residue, subject to the debts. 
Garthshore v. Chalie, 10 Ves. 1. 

VII. wj^at 0&aII not bt a ^atiafattion of a ^mltmtnt. 

1. A legacy, under the circumstances. 

1 • Bond on marriage, to secure 300/., the wife’s fortune, to her within one 
month after the husband’s decease : he, by will, gave her 500/., payable in 
six months after his decease: this is not a satisfaction. Haynes v. Mico, 

1 B. C. C- 129. 

2. On marriage, the husband covenanted, that if the wife should survive 
him, and there should be no issue, his executors should, within nine months 
after his death pay to the wife 800/. for her own use ; but if there should be 
issue, then the 800/. should be laid out by the trustees, and the interest 
paid to the wife, for life ; and after her death, the principal divided amongst 
the children. There was no issue of the marriage. The husband, by his 
will, bequeathed one moiety of certain articles of his personal estate to his 
wife, which moiety greatly exceeded in value the sum of 800/. This be- 
quest will not amount to a performance, or a satisfaction of the covenant 
contained in the marriage settlement. Devese v, Pontet, 1 Cox, J 88. 

3. Covenant in marriage articles by the husband to pay his wife, if she 
should survive, 200/. as a jointure, and 50/. to provide herself with a house, 
yearly, for life ; afterwards, by will, he gave her for life an estate and house, 
above the value of 100/. a-year, with the household goods, &c., and an an- 
nuity of 100/., commencing and payable at different times from those in the 
articles : held not a performance, nor intended as a satisfaction ; no such 
intent being expressed. Richardson v. Elphinstone, 2 Ves. 463. 

2. A residuary bequest. 

• The gift of a residue is never considered as a satisfaction of a certain 
provision made for a wife on marriage, although it may in the event turn out 
more beneficial. Devese v. Pontet, 1 Cox, 188. 

3. Share under an intestacy, by the custom of London. 

Proviso in a settlement, that the wife shall not be barred from any thing 
the husband shall give or leave: he dies intestate, and a freeman of London : 
her share, by the statute and custom, are not a satisfaction of the covenant. 
Kirkman v. Kirkman, 2 B. C. C. 95. 

4. Advancement from the husband’s club society. 

Members of a society covenanted mutually, that their widows should re- 
ceive annuities from the society ; payment from the society is not a satisfac- 
tion for a covenant in the settlement by the husband to pay her an annuity in 
lieu of all claim on his personal. Rhodes v. Rhodes, 1 Ves. 96. 

VIII. Wliat ssgall bt a 0dti0facnon of a porriotn 

1. In the case of double provisions by father for child, slight circum- 
stances of difference shall not be regarded. 

1. In the case of double provisions by a father for a child, slight circum- 
stances of difterence not regarded. 17 Ves. jun. 191. 

Rule, 
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Rule, as to satisfaction of a portion by a legacy, that there must be some 
express evidence, or at least a strong presumption, that it was intended as 
such. Slight variation in the time of payment between twenty-one and 
twenty-one or marriage, immaterial. 18 Ves. jun. 493. 

2. A legacy — general rule. 

1. Legacy to a child, deemed a portion ; thence arises the presumption. 
1 Ves. 107. 

2. Portion by will, prirnd facie a satisfaction of a portion by settlement. 
4* Ves. 491. 

3. Portions for children by the will of the parent, presumed a satisfaction 
of a prior provision by settlement, unless clearly not so intended : the pre- 
sumption is not rebutted by slight circumstances : accounts in the testator’s 
hand-writing were admitted as evidence of the circumstances, under wliich 
he made his will ; but not to explain the will. Hinchcliffc v. Ilinchcliffe, 
3 Ves. 516. 

4. Though generally a satisfaction by will of a portion must be of the 
same nature, and equally certain, a bequest of a share in powder-works, to 
be made up in value 10,000/., charged with an annuity of 20/. for a life, was 
held a satisfaction in a portion of 2000/. Bengough v. Walker, 15 Ves. 507, 

3. A case of exception to the rule, that a legacy to be a satisfaction of 
a portion, must be of the same nature, and equally certain. 

Ibid. 

4. A legacy left subject to the mother’s life-interest. 

A sum of money left subject to the life-interest of the mother, shall go in 
satisfaction of a child’s portion by settlement. Rickman v. Morgan, 1 15. C. 
C. 63. So shall the residue of the personal estate given to the child by will. 

S. C. Ibid. 

5. A legacy left subject to the mother’s life-interest and appointment. 

Part of the wife’s fortune being settled (after the decease of the husband 
and wife,) upon the children, according to her appointment: the husband 
left a larger provision to trustees, to the use of the wife for Jile, remainder 
to the children as she should appoint : this is a satisfaction for the portions. 
Moulson V. Moulson, 1 B. C. C. 82. 

6. A legacy, under the circumstances. 

1. By marriage settlement, 10,000/. were to be raised for younger chil- 
dren: the settlor, by will, gave the younger children 2000/. each. This is 
a part-satisfaction. Warren v. Warren, 1 15. C. C. 305. 

2. Agreement between mother, tenant in fee and in tail, and her son, that 
she would convey to him the estate in fee, and that he should, wdicn in 
possession of the estate tail at her death, pay his sister 20,000/. “ for her 
fortune and portion the agreement was never executed ; but the mother 
afterwards made a general devise in favour of her son, charged with a legacy 
of 20,000/. to her daughter, “ for her portion, fortune, and advancement 
the legacy a satisfaction of her interest under the agreement. Finch v. Finch, 

1 Ves. 534. 

3. Portions for children by the will of the parent, held a satisfaction of a 
provision by settlement upon the intention ; slight circumstances of diffe- 
rence, that would repel the presumption of satisfaction between strangers, 
are not sufficient in the case of parent and child. Sparkes v. Cator, 3 Ves. 
530. 

4. Portion by settlement, vested at twenty-one, or marriage of daughters, 
to be paid at the death of the surviving parent ; if the parents, or either, 
shoul^ in their or either of their lifetime, settle, give, or advance inoncy, 
lands, &c. in marriage or otherv/ise^ such advancement to be taken as part or 

the 
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the whole of the portion, unless the contrary declared in writing:. A legacy 
payable at twenty-one, a satisfaction pro tanto. Onslow v. Mitchell, 18 Ves. 
jun. 4?90. 

7. A residuary bequest. 

Vide 1 B. C. C. 63. 

8. A residuary bequest, under the circumstances. 

By marriage settlement of the father and mother, 8000/. was settled 
on younger children : there being but one younger son, the father, by his 
will, left him the residue (which amounted to a much larger sum) : it is a 
satisfaction. Rickman v. Morgan, 2 B. C. C. 394?. 

9. An advancement, under the circumstances. 

Portions by settlement for younger children, living at the death of the sur- 
vivor of the parents ; with a proviso, that advancements should be in satisfac- 
tion, unless the contrary declared. The father, by will, desiring the settle- 
ment, may be punctually complied with, made a residuary disposition of real 
and personal estates among the younger children, directing, that what they 
may have received in his life shall be brought into the account, so as to make 
all equal. Construction upon the whole, that advancement in marriage, or 
othertoise^ though not the grammatical construction, is within the proviso ; 
and equality being the object, an arrangement was made upon that principle. 
One of the younger children having become the eldest, and therefore owner 
of the estate, between the deaths of the parents^ to be considered a younger 
child in the account. Leake v. Leake, 10 Ves. 4*77. 

IX. not tie a ^anofattton of a |)oition» 

1, There must be some express evidence, or at least a strong presump- 
tiori, that it was intended as such. 

Vide 18 Ves. 493. 

2. A legacy, under the circumstances. 

1. Legacies to the heir at law, not a sat isfac ti on tayito for money to be 
raised by a trust term, which descended, the owners having made no ap- 
pointment. Cantle v. Morris, 1 B. C. C. 133. n. 

2. The testator gave a bond to trustees, conditioned that his executors 

should pay 50001. to a natural son at twenty-one. By will, he gave 15,000/- 
to trustees, to pay to the son a maintenance until twenty-five, and then to 
prfy the whole to him, with contingencies, on marriage. This is no satisfac- 
tion of the bond. Jcacock v. Falkner, 1 B. C. C. 295. 1 Cox, 37. 

3. By settlement, daughters were to have 2000/. each : the father, by 
codicil to his will, gives them 20,000/.: this was held a cumulative pro- 
vision, and not a satisfaction of the settlement. Hanbury v. Hanbury, 
2 B. C. C. S52. 529. 

4. By marriage settlement, the husband’s estates were settled to the uses 
of the marriage, and (amongst others) a term was created for raising a sum of 
10,000/. for the younger children, to be taken equally amongst them. The 
husband by his will, made four years after, made several dispositions, by 
which it appeared, that he had totally forgotten the existence of any mar- 
riage settlement, and then bequeathed to his younger child, if he should 
have but one, 5000/., and if more than one, 2000/. a-piece, and subjected 
his personal estate to the payment thereof : but if the personal estate should 
not be sufficient, he directed the same to be raised by mortgage of the settled 
premises. There were two younger children of the marriage. The pro- 
visions made by the will, shall go in part-satisfaction of what was provided 
by the settlement; and only 10,000/. shall be raised. Warren v. Warren, 

1 Cox, 41. 


3. A 
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3. A residuary bequest. 

1. As to satisfaction of a portion by a residue. J5 Ves. 513. 

2. Whether a portion of 2000/. would not be satisfied by a bequest of so 
much of his residuary estate as should be ' of the value of 2000/., quare, 
15 Ves. 514f. 

4. Share under an intestacy, under the circumstances. 

Trust term by the will of the grandfather, for raising portions ; provided 
among other events, that if the children should be, by their father in his 
lifetime, advanced and preferred with portions as good or greater, to cease. 
Personal property under the intestacy of the fkther not a satisfaction. 
Twisden v. Twisden, 9 Ves. 413. 

X. 0gaII bt a ^ati^faition of a Icgatp. 

1. General rule. 

Where a legacy is given for a particular purpose (as a portion), and 
another bounty is afterwards given for the same purpose, it is considered as 
implying an intention in the testator to satisfy the legacy. But this being 
only a presumption, may be rebutted by evidence showing a contrary inten- 
tion. Debeze v. Mann, 1 Cox, 346. 

2. A portion — general rule. 

1. Leaning against double portions ; effect in some cases, that a portion 
has been held to satisfy a legacy of much greater amount. 18 Ves. jun. 151. 

2. Portion, a satisfaction of a legacy from the father to the same amount ; 
the evidence not being sufficient to repel the presumption. Ellison v. Cook- 
son, 1 Ves. 100. 

3. Presumed satisfaction of a legacy by a portion : the evidence not being 
sufficient to rebut the presumption. Trimmer v. Bayne, 7 Ves. 508. 

3. A portion, though with some circumstances of difference. 

Satisfaction of a legacy by a parent to a child, by a portion of the same 
amount, though with some circumstances of difference. Whether parol 
evidence can be admitted originally by an intention to substitute the one 
provision for the other, or only where it is first offered against the presump- 
tion, it is clearly admissible to shew, that the father was the author of tlie 
portion ; viz. by stipulating or joining in the marriage settlement of his 
eldest son for a charge, and giving up interests in consideration of it, Haf- 
topp V. Hartopp, 17 Ves. jun. 184. 

4. Admissibility of parol evidence to sho^v that a father was the autlior 

of a portion. 

Vide 17 Ves. 184. 

5. A provision by deed, under the circumstances. 

As to a provision by one instrument being in satisfaction of a provision by 
another, Williams v. Duke of Bolton, Dick. 405. 

6. A legacy, under the circumstances. 

A. gave to lady S. and to I. C. legacies, after a special failure of issue 
of her brother : the brother afterwards by his will, gave the legatees equal 
legacies ; held to be a satisfaction, though lady S.'s legacy (she being a 
Jeme covert) in the brother’s will was to her separate use. Attorney-general 
V. Hird, 1 B. C. C. 170. 

7. In relation to natural children. 

1. The law does not acknowledge the relation of a natural child; who is, 

therefore, 
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therefore, considered as a stranger, within the rule of satisfaction of a legacy 
^rima facie by an advance of money. 18 Ves. jun. 147. 

2. Distinction between legitimate and natural child, as to the presumed 
satisfaction of a legacy by a portion in the former case, not in the latter; 
which is considered the case of a stranger. 18 Ves. jun. 152. 

XI. wgat not; be a jiati^fattton of n legatp. 

1. A portion — general rule. 

A portion given after a legacy, shall not be a satisfaction of it, where it is 
expressly given in satisfaction of a different claim, or where it is given abso> 
lately, and the legacy under limitations. Baugh v. Reed, 3 B. C. C. 192. 

2. A portion, under the circumstances. 

1. The father of a putative daughter paying a portion on her marriage, ac- 
companied with a declaration that she would have more at his death, is not 
a satisfaction. Debeze v. Mann, 2 B. C. C. 519. 

2. On deficiency of assets, marriage portion no satisfaction of a legacy 
to the wife from her father ; the portion being less than the legacy ; and 
having been paid absolutely to the husband upon giving up a certain interest 
of his wife ; the legacy being to the wife for life, remainder to her children 
and grandchildren, remainder over ; and being expressly in satisfaction of 
another distinct interest of the wife ; no ademption, the intent not being suf- 
ficiently plain. Baugh v. Read, 1 Ves. 257. 

3. Gift of 500/. by a father to his daughter, not a satisfaction in part of a 
legacy of 1000/. by a previous will : the presumption against double portions 
in the case of parent and child being repelled by the circumstances ; the 
gift not by way of portion ; being after the marriage ; and a particular 
motive appearing by declarations of the testator to his wife, proved by her. 
Robinson v. Whitley, 9 Ves. 577. 

4. The presumption of intention to satisfy a legacy by a portion to a child, 
from a parent, or a person placing himself in loco parentis, not raised upon 
a legacy not described as a portion, the legatee reported to be the testator’s 
natural daughter, described* not so, but as the daughter of another man. 
Ex parte Pye and Dubost, 18 Ves. jun. 140. 

3. A legacy, under the circumstances. 

Legacy at twenty-one, the interest for maintenance, not satisfied by ad- 
vancements during minority for the infant’s benefit, nor by a legacy larger, 
but of a diiferent nature, received under the will of the executor ; there be- 
ing no positive relinquishment ; though no demand for ten years. Lee v. 
Brown, 4 Ves. 362. 

4. An advancement, under the circumstances. 

A father makes his will, and gives a legacy of 500/. to his son ; and after- 
wards takes his son into partnership, and gives him half the stock in trade to 
the amount of 15,000/. This advancement shall not be taken in satisfaction 
of the legacy. Holmes v. Holmes, 1 Cox, 39. 1 B. C. C. 555. 

5. Advancement, by a stranger. 

Such an advancement of a legatee, by a stranger, not a satisfaction or 
performance of the legacy. Powel v. Cleaver, 2 B. C. C. 499. 

6. The value of a beneficial lease, under the circumstances. 

The value of a beneficial lease granted to a natural son, held not to be a 
sajisfaction of a legacy given by the putative father’s will. Grave v. Salis- 
bury, 1 B. C. C. 425. 


XII. 
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XU. rogat ssgan nw te a jsatiierfartioii of a vtait^mvp teqiicsst. 

A legacy. 

A legacy is a satisfaction of a portion, but not of the residue, or of a real 
estate devised. Watson v. Lord Sondes, 1 B. C. C. 65. 

XIII. Mgat sJfiall nor be a ^atisffarrian of a veal esstate bebi^eb^ 

A legacy. 

Tide 1 B. C. C. 65. 


SCOTLAND. 

Semble, that to complete a title by assignation, it is not necessary that 
the intimation should be notarial or formal. Ordinary notice, or circum- 
stances of conduct from which a claim under the assignation is to be in- 
ferred, considered as equivalent to solemn intimation. Selkrig v. Davis and 
another, 2 Hose, 291. 


SECURITY. 

W. lends to B. 200/. on the bond of B. and V., bearing interest at 5/. per 
cent . ; and at the same time purchases from B. a rent-charge for lives, of 
50/. per annum for 300/., with a covenant, that B. should be at liberty to re- 
purchase the rent-charge, on giving three months' notice, and paying 350/., 
and all arrears of interest. V. and B. execute their joint and several bonds 
to W. in the penal sum of 700/. conditioned for the payment of the rent- 
charge. The assignment of the rent-charge held to be a security for the 
loan of 200/. and 300/. on the ground that W. was at all events secured by 
the bond for 700/. But neither the right of re-purchase nor the additional 
sura of 50/. to be paid thereupon, would have been sufficient to turn the 
transaction into a loan. Verrier v. Winstanley, 2 Sch. & Lef. 393. 


SET-OFF. 

I. aiasgeu a sJct'Oflf in cviitii 08OII tic allotiicti. 

1. Ill cases of mutual credit. 

2. In cases of fraud. 

3. Quetre^ on a demand of rent. 

II. JSStjen 0 get off tn equity gfiatl not lie atlotyeS* 

1 . Where the subject may be set-olF at law. 

2. Where a party has neglected to plead a set-olf to an action 

at law. 

III. Jn iTlarion to loiitt anb ^^epavatr 

1 . At law there can be no set-ofi’ between joint and separate 

debts. 

2. But may, in equity, under circumstances ; as, where there i.s 

a clear series of transactions in which joint credit has been 
”” given. 

5. Cases in which a set-off has been refused. 


IV. Jn 
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IV. vclation to baiiftriiptcp* 

Vide in tit. Bankrupt. 

V. SSiftctBtt etfluteii lip tfit iiatute of tBc trati^artton, or ron= 

tract of tgc paitie04 

J. Set-off', where the money was borrowed under an express 
promise to repay it. 

2. Tlie case of a sale by a factog^ witli notice of an agreement 
between the principals. 


I. SiSigtii a grt^off in tquitp sBall be aUotorO. 

1 . In cases of mutual credit. 

Equitable set-off upon mutual credit ; though no mutual debts, upon wliich 
a set-off could be maintained at law. James v. Kynnier, 5 Ves. 108. 

2. In cases of fraud. 

Equitable set-off* under circumstances ; when there could be none at law ; 
viz. bankers directed to lay out money in navy annuities ; not doing so ; but 
representing, that they had ; making entries, and accounting for the divi- 
dends, accordingly; and taking a joint promissory note from the party, under 
that supposition, and her brother, to secure a debt from him to them ; upon 
wliich the assignees under their bankruptcy sued him alone. Order for 
proof of the balance, setting-off the debt upon the note, an injunction, and 
the delivery of the note. Hx parte Stephens, 11 Ves. 24. 

3. Q,iucref on a demand of rent. 

Qu(£re, whether equity can relieve by allowing an equitable set-off on a 
demand for rent. Townson v. Benson, 3 Mad. 203. 

I I. CHDcti a 0rt-o€f in rciuitp ^Ball not lit allotottif 

1. Where the subject may be set-off at law. 

■ 1. Bill by an insurance broker for a discovery and account of money paid 

and received by him in that capacity on account of the defendants, and 
money due to him for commis.sion, &c. and for promissory notes indorsed to 
him, and to restrain an action, as brought contrary to the universal custom 
of the business. Demurrer allowed : the subject being matter of set-off, and 
capable of proof at law. Dinwiddie v. Bailey, 6 Ves. 136. 

2. Bill for an injunction to restrain proceedings at law for rent, on the 
ground of an agreement under which the landlord was indebted more tlmn 
the amount of the rent. Held, on demurrer, that it was a legal set-off; and 
demurrer allowed. Townson v. Benson, 3 Mad. 203. 

2. Wliere a party has neglected to plead to set-oflf’ to an action at law. 

If a party neglect to plead a legal set-off to an action, he is not entitled to 
the assistance of a court of equity to give him the benefit of the set-oft*. 
Ex parte Ross. In re Fisher, 1 Buck. 125. 

III. Ill iTlnnoii to loinc niiti gcpacarc 6cman&0f 

1. At law there can be no set-off between joint and separate debts. 

1 . At law there can be no set- off between joint and separate debts. 3 Ves. 
218. 

2. Joint 
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2. Joint and separate debts cannot be set-ofF against each other at law. 
lives. 519. 

, 3. A joint debt cannot be set-ofF against a separate debt at law ; but may 
in equity, under particular circumstances ; as, where there is a clear series 
of transactions in which joint credit has been given. Vulliamy v. Noble, 
3 Mer. 618. 

2. But may, in equity, under circumstances ; as, where there is a clear 
series of transactions in which joint credit has been given. 

Vide supra, div. 1 . 

3. Cases in whicli a set-off has been refused. 

1. Debtor by bond to the separate estate of a deceased partner, not 
allowed in equity to set-ofFhis bond debt in respect of acceptances for which 
he had become liable to the partnership estate, and which were proved by 
him under a joint commission. Addes v. Knight, 2 Mer. 117. 

2. A. has a joint demand against B. and C., who are also creditors of A. 

B. by letter having made himself separately liable to A., on account of the 
demand originally joint, cannot either at law or in equity, set off the joint 
debt due from A. to himself and C. Ex parte Ross. Jri re Fisher, 1 Buck. 
125. 

IV. In relation to banferupttp* 

Vide in tit. Bankrupt. 

Separate commission of bankruptcy. Relief in the nature of set-ofF against 
a separate creditor of the bankrupt, indebted to the partnership to a greater 
amount, refused. Ex parte Twogood, 11 Ves. 517. 

V. SJSJjttBtt trcluteti bp tbt naturt of tljt tvan0attioii, or coiir 
tratt of tbe partite. 

1. Set-off, where the money was borrowed under an express promise 

to repay it. 

* Set-ofF, where a creditor had borrowed from the debtor under an express 
promise to pay. Taylor v. Okey, 13 Ves. 180. 

2. The case of a sale by a factor, with notice of an agreement between 

the principals. 

A. agreed to sell goods to B., to be accounted for in part of a debt to B. ; 

C. , with notice, agreed to sell the goods as factor : not allowed to retain for 
a debt to him from A. Weymouth v. Boyer, 1 Ves. 416. 


SEWERS, COMMISSIONERS OF. 

1. The court refused to entertain jurisdiction against commissioners of 
sewers, to restrain their removing a float or tumbling-bay upon a river, such 
removal being stated to be irreparable mischief. Kerrison v. Sparrow and 
others. Cooper, 305. 

2. See tit. Chancery. 


SHIP AND CARGO. 

I. ~31« crifltion to tfic otoiter. 

1. Part-owners are tenants in common, not joint-tenants. 

2. Pos- 
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In relation to the (nsner. 




2. Possession of some owners, the possession of all. 

3, Whether liable for repairs. 

IL 3[!i relation to tfie nmttv* 

Revocation of his authority to receive payment, by notice. 

III. Jn relation to affreigfitmeim 

* A question arising out of a capture. 

IV. 3in relation to Sjjpotftccation^ » 

1 . Of the master’s right to hypothecate the cargo. 

2. What transactions presumptively are not such. 

V. 3n relation to lien, Ummt from ftjipotgerartom 

1 . Rule of the civil law. 

2. For repairs in this country. 

3. For repairs in a foreign country. 

4. For a loan, in a foreign country, to enable the ship to pro- 

secute its voyage. 

5. For contribution to general average, 
t). Priority between different claimant 

7. Lien of one part-owner upon the share of another. 

8. WJietlier lost with tlie loss of possession. 

VI. Jn relation to tfie rcgn5tr|i om* 

1. Policy of the acts. 

2. Consequences of the policy of the acts. 

3. Agreements contrary to their policy, are void. 

4. Their effect upon implied trusts. 

5. Agreements for transfer are within them. 

6. An assignment by one part-owner to another, is within them. 

7. An assignment of freight alone, is not within them. 

8. Instruments defective from non-compliance with the acts, 

cannot be refoi rned in equity. 

9. But guarrcy wiiere the defect arises from fraud. 

1 0. Distinction between the registry acts and the annuity act, 

1 1 . Sale or mortgage of a ship at sea. 

12. Warrant of attorney to comply with their forms, not re- 

voked by bankruptcy. 

13. The register of a ship, whether conclusive of property. 

14. Liability of the registered owner for repairs. 

VII. luractirc in relation to tlic octjnrr of ftcooci^, ag for? 

feitrli. 

Restoration, upon security, refused, where a question of iilen- 
tity may be raised on the trial. 


1. 3ln itlanon to tfie ounicr. 

1. Part-owners are tenants in common, not joint 
Part-owners of a ship are tenants in commo ' 

Young, 2 Vcs. & Beam, 242. 

2. Possession of some owners, the possession of all. 

Possession of some owners, the possession of all. 2 \ es. & Beanu ^17. 
VoL.VIir. 3N Whether 
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3. Whether liable for repairs. 

For the repair of a ship, the creditor has the liability of the master who 
gives the order, and also of the owners, of w^hom the master is considered as 
the agent, unless such liability be excluded as to the one or the other ot* 
them by the express terras of the contract. Ex •parte Bland, 2 Rose, 91. 

II. In relation to tge majitert 

Revocation of his authority to receive payment, by notice. 

Where the master of a ship, on behalf of the owners, lets the ship on 
charter, partly to A., and the owner becomes bankrupt, and his assignees 
give notice to A. not to pay any further suras of money on account thereof to 
the master, this notice affects A. as to all sums paid afterwards by him to 
the master, beyond what the master had actually paid or stood engaged for 
on account of Ihe ship at the time of the notice ; but will not defeat pay- 
Jnents made to that extent. Wilkins v. Mure, 1 Cox, 150. 

III. In rriarton to affVciggtinrnt. 

A question arising out of a capture. 

Charter party of affreightment between the owners of tlic ship M. and 
the commissioners of transports, “ for and on behalf of his majesty.'' Duriiic: 
her continuance in the transport service, the ship makes a capture, whicli is 
condemned ; and upon petition to the treasury, two-thirds of a moiety of the 
proceeds arising from the capture, ordered by warrant from the crowh, to be 
paid to the otvners. These proceeds are entirely in the discretion of the 
crown; and upon motion for payment into court of a sum admitted by the 
commissioners of transports to be due for freight under the charter party, 
which motion was resisted on the ground that the commissioners were en- 
titled to set off the amount of the proceeds received by the owners under 
the warrant ; payment was ordered accordingly, w ithout prejudiec to the 
*<luestion of ownersliip. Thurgar v. Morley, 3 Mcr, 20. 

IV. 3|n rdatioii to j^ppotf^ctattotu 

1 . Of the master’s right to liypothecate the cargo. 

Pow'er of the master to hypothecate the cargo, as well as the shi]>, for ;t 
reasonable purpose, only for the benefit of the ship and cargo. 1 ‘1 \ 
599. 

2. What transactions presumptively are not such. 

Bills of exchange drawn by the master upon the owner in favour ofa per- 
son advancing money for the ship, and not purporting on the face of them 
to be drawn for the purposes of the ship, are prima Jade evidence against 
an hypothecation. Ex parte Halkett, 2 Rose, 229. 

V. In relation to lien, a? biatinct from j^upotj^ecatioti. 

1 . Rule of the civil law. 

By the civil law there is also a lien upon the ship ; following her info tlie 
hands of purchasers, in different countries, for difierent periods. IS Ves 
599. 

2. For repairs in this country. 

Far repairs of a ship in this counirif the owners are personally liable ; anti 
the ship cannot be pledged without a special contract. 13 Ves. 598. 

3. For repairs in a foreign country, 

Jl* Lien of the master of a ship by bills drawn, and payments made, for 
necessary repairs, abroad, in the prosecution of the voyage ; though no in- 
strument of hypothecation. ^ Hussey v. Christie, )3 Ves. 594. 


2. The 
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2. The master may have a lien (for repairs, &c. abroad) without an instru- 
ment of hypothecation against a third person. 13 Ves. 600. 

3. Distinction of the law of England requiring an express hypothecation 
for repairs of a ship in England, does not take place as to repairs abroad ; 
and Ireland, Jersey, and Guernsey, are foreign countries for tliis purpose. 
IS Ves. 599. 

4. For a loan, in a foreign country, to enable the ship to prosecute its 

voyage. 

Semlfley that if in a foreign port a loan of money is necessary to enable 
the master of a ship to prosecute his voyage, a person making that advance 
is entitled to a lien on the ship, without an instrument of hypothecation. 
px parte Halkett, 2 Rose, 194.; 3 Ves. & Beam. 135. 

5. For contribution to general average. 

Lien for general contribution to individual loss by property thrown over 
board for the safety of the ship, under the right of the master to require 
security, not extended to an injunction against delivering the cargo, receiv- 
ing the freight, and parting with any share of the ship. The mode of ad- 
justment not confined by Uvsage to arbitration. Hal let v. Bousfield, 18 Ves^ 
jun. 187. 

6. Priority between different claimants. 

Equitable agreement by articles for security upon a share of a ship, then 
building ; with a covenant for a future bill of sale, and, if the ship should 
be sold in the interval, for payment out of the purchase money, postponed 
to a subsequent bill of sale, with possession taken, as far as it could be, 
subject to the builder’s possession and lien. Daniel v. Russell, 14 Ves. 393. 

7. Lien of one part-owner upon the share of another. 

No lien therefore on the share of one, a bankrupt, having been also ma- 
naging owner, for outfit, freight, &c. due to the others. Ex parte Young, 
2 Ves. & Beam. 242. 

8. Whether lost with tlie loss of possession. 

A ship, while the possession of it is retained, is specifically chargeable in 
respect of the expence incurred in repairing it ; but the possession parted 
with, the lien is lost. Ex parte Bland, 2 Rose, 91. 

VI. Jn itlntion to tfic rcoistru arts. 

I . Policy of the acts. 

1. Policy of the ship registry acts. 1 1 Ves. 625. 

2. Policy of the registry acts. 15 Ves. 60. 

3. Public policy of the ship registry acts. 11 Ves, 6i2. 

2. Consequences of the policy of the acts. ■ 

The policy of the registry acts prevents a court from looking on one who 
has not strictly complied with their provisions, in the light of a purchaser. 
Brewster v. Clarke, 2 Mer. 78. 

3. Agreements contrary to their policy, are void. 

A., B., and C. agreed to purchase a ship, and that it should be registered 
in the name of A. and B. only, but the profits of the ship to be divided by 
the three. C. filed a bill against A. and B. for an account of the profits of 
the ship. A general demurrer was put in. On the ground of public policy, 
the agreement was held to be illegal, and the demurrer allowed. Battersby 
V. Smyth, 3 Mad. 110. 


..1 N 2 
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Their effect upon implied trusts. 

Whether the ship registry acts 26 Geo. 3. & 34 Geo. 3. have any effect 
upon trusts implied or arising by operation of law, quaere* 6 Ves. 746. 

5. Agreements for transfer are within them. 

Agreement for sale of a ship, void under the registry acts> for want of 
certificate of registry being duly recited in the memorandum of sale ; al- 
though a copy of such certificate was thereto annexed. Brewster v. Clarke, 

' 2Mer.73. 

G. An assignment by one part-owner to another, is witliin them. 

Transfer of a share in a ship to another part-owner, void, by not procuring 
the indorsement upon the certificate within the time prescribed by the re- 
gistry acts after the arrival of the ship. Speldt v. Lechmere, 13 Ves. 588. 

7. An assignment of freight alone, is not within them. 

Assignment of freight alone, is not within the ship registry act. 11 Ves. 
636. 

8. Instruments defective from non-compliance with the acts, cannot be 

reformed in equity, 

1. Sale of a ship without reciting the registry, is void. Hibbcrt v. Rol- 
leston, 3B. C. C.571. 

2. An assignment of a shipby way of mortgage, which is defective by not 
having complied with the registry act, cannot be made good in equity. Ex 
parte Bulteel, 1 Cox, 243. 

2. Where the interest in a ship is derived under the party’s own act and 
contract, not executed according to the registry act, it cannot be reformed 
in equity any more than an annuity deed ; not according to the annuity act. 
6 Ves. 745. 

3. Transfer of a ship void to all intents and purposes if the registry acts 
are not complied with ; and no relief in equity, as upon a defective con- 
veyance. As to the case of fraud, queere. 13 Ves. 589. 

4. If on the sale of a ship there is no bill of sale or indorsement of the 
certificate of registry, no relief can be given in equity on the ground of 
accident for fraud, Thompson v, Leake, 1 Mad, 39. 

9. But qucoi'e^ where the defect arises from fraud. 

1. 'Whether, the legal title under an assignment of a share in a ship failing 
under the ship registry acts, 26 Geo. 3. c. 60. — 34 Geo. 3. c.68. for want of 
the indorsement upon the certificate within ten days after the return of the 
ship to port ; if that was prevented by fraud, relief can he had in equity, in 
wliat form, and whether it may not be had as to the 1‘reight, if not as to thc^ 
ship, though both w^ere comprised in the same hill of sale, quaere, Mestaer 
V. Gillespie, 11 Ves. 621. 

2. Vide supra^ div. 8. 

10. Distinction between the registry acts and the annuity act. 

Distinction between the ship registry acts and tlie annuity act, upon the 
public policy of the former. 1 1 Ves. 639. 

11. Sale or mortgage of a sliip at sea. 

1. Sale of a ship at sea, valid; notwithstanding the bankruptcy of the ven- 
dor before her arrival in port, and therefore before the title is complete by 
the indorsement on the certificate of registry ; if the other requisites of the 
ship registry act were previously complied with. 11 Ves. 637. 

2. The bill of sale passes the absolute property in a ship at sea, subject 
only to be devested in case of the indorscuicnt on the certificate of registry, 

18 not 
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not being made within ten days after the return of the ship to port. Dixon 
V. Ewart, 3 Mer. 322. 

3. A mortgage of a ship at sea (the forms required by the registry acts 
being observed), held to be valid ; and injunction granted to prevent an 
improper indorsement on the certificate of registry. Thompson v. Smith, 
1 Mad. 395. 

12. Warrant of iittorney to comply with their forms, not revoked by 

bankruptcy. 

Power of attorney to sign an indorsement on the certificate, not revoked 
by bankruptcy of the vendor subseqaent to the execution of the power, but 
previous to the indorsement ; being a power only to do a mere formal act, 
which the bankrupt himself might have been compelled to execute, not- 
withstanding his bankruptcy, and for a valuable consideration. Therefore, 
in this case, the indorsement on the certificate being made within the ten 
days under a power of attorney, the grantor of which had since become 
bankrupt ; held, a sufficient compliance with the terms of the registry act. 
Dixon V. Ew'art, 3 Mer. 322. 

13. The register of a ship, whether conclusive of property, 

1. The registry of a sliip is conclusive evidence of the property, upon the 
policy of the registry acts; even against the claim of creditors, upon a joint 
purchase and various acts of apparent ownership, within the bankrupt act, 
21 Jam. 1. c. 19. s. 10, 11. Distinction between transfers by the act of the 
parties, and by operation of law. Ex paHe Yallop, 15 Ves. 60. 

2. The registry of a ship is conclusive evidence of the property even between 
creditors, excluding all trusts, created by act of the parties ; as, by payment 
of money on a purchase in the name of another. Distinction, as lo trusts, 
arising by operation of law, upon bankruptcy or death. Ex parte Hough- 
ton and another, 17 Ves. jun. 251. 

14. Liability of the registered owner for repairs. 

1, Liability to repairs of a ship upon the registered title; though witboutr 
actual notice ; as if registered under a general direction to an agent to take 
an effectual security. Ex parte MackelJ, 2 Ves. & Beam. 216. 

2. Mortgagees of a ship having their names inserted in the registry, and 
without which their security could not be effectual, are liable to creditors 

respect of stores supplied for the use of the ship. The possession of one 
owner is the possession of all. Ex parte Machel, 1 Rose, 44*7. 

VIL jaractifctu iTlation to tfit miwt of btesds, as foifntclr. 

Restoration, upon security, refused, where a question of identity may 

be raised on trial. 

The court of exchequer will not grant an order to restore a vessel seized 
on a charge of having broken the navigation laws, w here a question of iden- 
tity may be raised on the trial of the cause ; although the defendant offer 
approved security for re-delivering her, if a verdict should be recovered 
against him. Attorney -general v. Laragoity, 2 Price, 166. 


SIMONY. 

Validity of a contract of purchase under the impression of the immediate 
dissolution of the incumbent. 

The purchaser of an advowson, knowing at the time of the purchase that 
the incumbent was on his death-bed, and who, in fact, died the next day ; 
ouare whether the contract was sinioniacal and void. Barret v. Glubb, 
Dick. 516. 
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SLAVE. 

A slave on arrival in England becomes free. 

Bill by thp administrator of the deceased, for an account of personal estate 
given by her as a donatio causd mortis to a negro, who had been brought to 
England as a slave, dismissed with costs. Shanley v. Harvey, 2 Eden, 126. 

SOLICITOR AND CLIENT. 

I. 3In relation to tfie eca of tfie office of golicitor^ 

Compared with clerks in court, solicitors are of modern date. 

II. Bln relation to tlje inbibitiualitp of client anti solicitor. 

The court will not, at the expence of farther delay, relieve a 
plaintiff from the consequences of his solicitor’s neglect. 

III. £>f nominating one solicitor for all partie0« 

1. The reason of the practice. 

2. The practice of so doing allowed ; but disapproved of, 

3. But the solicitor for one party cannot, without consent, after- 

wards become the solicitor for his adversary. 

4. Though, under the circumstances, a solicitor for all the de- 

fendants was afterwards allowed to act for some against the 
others. 

IV. ‘Cfie a jsuitoi* rcfujjris to name a jjoUtitot. 

In the case of an issue out of cliancery. 

V. j©f changing tfir solicitor in a cause. 

1. The rule in equity. 

2. The rule at law. 

3. The former solicitor cannot stop tlie cause until paid his 

costs. 

VI. £)f 0mliittg a oolttttov otT tjfit roll. 

At his own request. 

VII. OTfiat map be bom bp a solicitor bp birtue of bijS general 

autboritp. 

He may defend, but cannot institute a suit. 

VIII. 3n relation to a ooUtitor’0 bill, 

1 . Tlie rules of taxation, as between attorney and client, do not 

apply where they appear in the court as party and party 
in a cause. 

2. Of the different modes of procedure by persons parties, and 

persons not parties to the cause, to obtain a taxation. 

3. A single taxable item renders the whole bill taxable. 

4. Items taxable — agency business. 

5. Items taxable — soliciting an appeal to the lords. 

(). Items taxable — business done in bankruptcy. 

7." Items taxable — business relating to bankruptcy, though 
previous to it. 

8. Item* 
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8. Itcniii not taxable — agency business. 

9. Items not taxable — soliciting an act of parliament. 

10. Items not taxable — business done in courts in Wales. 

1 1 . Taxation, after payment. 

12. Taxation after payment by a co-executor and trustee, un- 

known to tlie other. 

1 "raxation, after security given for payment, 

14. Taxation, after judgment thereon. 

1 5. Effect of the solicitor’s death, upon an order lor taxing his bUl. 

16. When a solicitor shall be allowed costs of taxation. 

17. When a solicitor shall pay costs ol‘ taxation. 

18. An attorney, quitting his client before trial, loses his bill. 

IX. relation to a ooitciror ’0 lien upon papers. 

1 . The rule at law. 

2. He has a lien for his costs upon jiapers in his possession. 

5. The lien is general, and not limited to the occasion of de- 

. . . . .-i 

4. Whether it extends to the client’s orimnal will. 

,5. He has no lien against a remainder-man, on deeds put into 
his hands by tenant for life. 

6. In a case where the commission of bankruptcy, which he 

solicited, was superseded for another. 

7. It i« lost by taking security. 

X. 3fn itlarioit to a eoUcitoi'tf lira upon procrr&iagp. 

1. Against an appropriation. 

2. Cash in the bank in the cause, held liable. ' 

3. In bankruptcy. 

4. Reason of the rule at law, that the lien prevents compromise. 

5. Its extent. 

6. It is lost by his refusing to act. 

7. It is not lost by an order in bankruptcy, directing payment 

to petitioner personally. 

XL 3n rtlatjoa to a soliritor’gi Hen on being tliangebf 

He cannot stop the cause to enforce payment. * 

XIL 3|n relation to tge obligation of a polieitor to piobucr 
paper 0 ^ 

1. He is bound to produce his client’s papers for the client’s 

own purposes ; or -in case of bankruptcy, for the assignees. 

2. He is obliged wliere the client himself would be bound to 

produce tliem. 

3. The summary jurisdiction in this particular will be exercised, 

though there is no cause in court. 

4. It seems that the summary jurisdiction in this particular ex- 

tends to the representatives of a solicitor. 

5. Declining his office, he cannot refiise inspection, to compel 

payment. 

6. tie is not bound to deliver up his client’s papers without 

payment. 

7. Nor is his executor. 

8. A 
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8. A sitbpcena duces tecum to produce his client’s papers, will 

not lie. 

9. Motion that he may produce his client’s papers, refused. 

XIII. 3[n relanon to confiutimaf communtcationsJ. 

A solicitor may refuse to disclose them. 

XIV. 3[u relanon to a solicitor’s responsibilitp. 

1. For refusing to appear at the hearing pursuant to his under- 

taking. 

2. For falsely representing that an injunction was granted. 

3. For recommending baa security. 

4. A solicitor grossly negligent, may be attached. 

XV. lUelatibe to tlie balibitp or inbalihitp of purchases anb 

otger transactions faettnecn attornep anb client* 

1. General rules. 

2. Whether the same person can act as attorney and as scriv- 

ener in the same transaction. 

3. The circumstance, that one residuary devisee was the attorney 

who drew the will ; not decisive evidence of fraud. 

4. Cases in which purchases have been upheld. 

5. Cases in which purchases have been set aside. 

6. Cases in which gifts have been upheld. 

7. Cases in which gifts have I^een set aside. 

8. Rule in relation to the settlement of accounts. 

9. Cases in which accounts have been opened. 

XVI. iRelnttbe to o toariant of attotntfi. 

1. Payment of a legacy ordered warrant. 

2. Executed abroad, 

3. It is revocable, unless given as a security. 

4. It is revoked by the client’s death. 

5. It is not revoked by the client’s bankruptcy, where given to 

indorse a sale upon a ship’s register. 

XVII. iRtfattOe to a solicitor’s agcttt« 

1. Extent of the client’s responsibility to. 

2. Taxation of his bill, upon the solicitor’s application. 

3. Of his lien upon papers. * 


1. 3|n relation to tge era of tge office of solicitor. 

Compared with clerks in court, solicitors are of modern date. 
Solicitors are modern officers of the court, compared with clerks in court. 
6 Ves. 687. 

IL 3ln telatioii to tfie tnbibibuaUtp of client anb golicttor* 

The court will not, at the expence of farther delay, relieve a plaintiff 
from the consequences of his solicitor’s neglect. 

In a cause wliich has been much delayed, the court will not, at the ex- 
pence oL farther delay, relieve the plaintiff from the consequences of the 
gross neglect of his solicitor. Ex parte Turner, Swanst. 156. 


III. 
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III. £)f nommating one solicitoi: foe all tiaitiesf^ 

1 . The reason of the practice. 

1 . Practice for one solicitor and clerk in court to, be concerned for all parties, 
admitted ; but disapproved of by the lord chancellor. 3 Ves. & Beam. 177. 

2. Reason of the practice, to prevent the interposition of each creditor or 
legatee; for which the leave of the court is necessary. Ibid. 

2. The practice of so doing, allowed ; but disapproved of. 

Ibid. 

3. But the solicitor for one party cannot, without consent, afterwards 
become the solicitor of his adversary. 

An attorne3»^ cannot give up his client, and act for the opposite party in 
any suits between them. Lord Cholmondeley v. Lord Clinton, 19 Ves. 261. ; 
Cooper, 80. 

4*. Though, under the circumstances, a solicitor for all the defendants 
was afterwards allowed to act for some against the otliers. 

An attorney who has appeared for parties, defendants in a suit in chan- 
cery, will not be restrained from acting in a cause by bill filed by some of 
those defendants, on behalf of themselves, against others of them, the soli- 
citor making affidavit that he is not possessed of any secrets which might be 
used to the prejudice of such other defendants, or knowledge of any facts 
unknown to his clients. It appears to be necessary that a solicitor, in such 
a case, should be shown to be possessed of knowledge of matters which 
might give him undue advantage to found such a motion. Robinson v. Mul- 
let, 4* Price, 353. 

IV. Kht touche tugciT a guttot: refusiea to name a oolicttor* 

In the case of an issue out of chancery. 

A defendant neglecting to name an attorney for Ihc purpose of trying an 
issue out of this court, wsls directed to do it in four days, or the issue to be 
taken as tried, and a verdict for the plaintiff. Wilson v. Ginger, Dick. 521. 

V. eganging tge 0o(t(itor in a tauge. 

1 . The rule in equity. 

. 1. Party may discharge his solicitor, who has a lien for his Qosts upon 
papers in his possession ; but cannot, except by retaining them, prevent the 
progress of the cause, until he is paid. Tw^ost v. Dayrell, 13 Ves. 195. 

2. Client may discharge his solicitor. 14 Ves, 272. 

^ 2. The rule at law. 

1. At law, the party cannot charge his attorney without a judge's order. 
13 Ves. 196. 

2. Attorney cannot be changed without leave of the court : whether he 
can relinquish the suit, though not paid, and as to the effect of taking secu- 
rity, queere. Effect of his notice to defendant not to pay over money under 
a decree or judgment without satisfying his costs. 16 Ves. 28L 

3. The former solicitor cannot stop the cause until paid his costs. 
Where plaintiff changes his solicitor, the former solicitor has no right to 

stop him from proceeding until his costs are paid. 1 Sch. & Lef. 315. 

VI. gmfetng a goltritor off tftt roll. 

At his own request. 

1. The court will not strike a solicitor off the roll at his own request, 
without an affidavit that there is no other reason for the application. Ex parte 
Owen, 6 Ves, 1 L , 
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2. A solicitor not to be struck off the roll at his own request without an 
affidavit, that there is no other reason for the application. JSx patie Foley, 
8 Ves. 33. 

VIL mfiat map be iione bp a solintor bp birtne of biff general 

autborirpf 

He may defend, but cannot institute a suit. 

1. A solicitor may, in the exercise of the general authority given him by 
his client, defend a suit, but cannot institute one without a special autho- 
rity for that purpose. Wright v. Castle, 3 Mer. 12. 

2. Order to dismiss a bill, with costs to be paid by the plaintiff’s solicitor, 
the bill havi^been filed without special authority from the plaintiff. Wright 
V. Castle, 3 Mer. 12. 

VIII. itfattott to a 0olttttot’$ bill. 

1- The rules of taxation, as between attorney and client, do not apply 
where they appear in the court as party and party in a cause. 

Bill against defendant, an attorney, praying that his bills of costs on 
the plaintiff might be taxed, and for an injunction in the mean time. The 
rules of taxation of costs, as between attorney and client, do not apply when 
they appear in this court as party and party in a cause ; and the costs of the 
suit therefore must be taxed as between party and party. Spelman v. Wood- 
bine, 1 Cox, 49. 

2. Of the different modes of procedure by persons parties, and persons 
not parties to the cause, to obtain a taxation. 

Order for taxing a bill of costs, entitled in the cause, if obtained by a 
party to the cause, regular under the general jurisdiction. But a person, 
not a party in the cause, must apply ex parte under the st. 2 Geo. 3. c. 23. 
s. 22. Such an irregularity would be waived by proceeding under the order. 
Whether a party having obtained such an oraer in a cause, may pursue it 
under the statute, quaere. Bignol v. Bignol, 11 Ves. 328. 

3. A single taxable item renders the whole bill taxable. 

Where any part of a solicitor s bill relates to business done in chancery, 
the whole is subject to taxation. Margerum v. Sandiford, 3 B. C. C. 233. 

4. Items taxable — agency business. 

A bill of fees and disbursements for agency business ordered to be taxed. 
Paget v. Nicholson, Dick. 28.5. 

5. Items taxable — soliciting an appeal to the lords. 

Distinction between costs of an appeal before the house of lords, and of 
soliciting a bill which any one may do. 3 Ves. & Beam. 22. 

6. Items taxable — business done in bankruptcy. 

1. Order in bankruptcy for taxation of a solicitor’s bill, for business done 
in bankruptcy, and otherwise. Ex parte Arrowsmith, 13 Ves. 124. 

2. The rule as to taxation of a solicitor’s bill adopted in bankruptcy ; and 
applies to the bill taxed by the commissioners. Ex parte Westall, 3 Ves. & 
Beam. 141. 

3. A bill of costs, by a solicitor, under a commission of bankruptcy, though 
approved by the commissioners, and stated and allowed in the accounts 
of the assignees, held to be taxable under 5 Geo. 2. c. 30.s.,46. Ex parte 
Gregson, 3 Mad. 49. 

7. ftems taxable — business relating to bankruptcy, though previous 
" to it. 

Order in bankruptcy under the act 2 Geo. 2. c. 23. s. 22. to tax a solici- 
tor’s 
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tor’s bill for striking the docket, and a journey to get an affidavit of debt ; 
being business relating to the bankruptcy, though previous to it. Ex parte 
Smith, 5 Ves. 706. 

8. Items not taxable — agency business. 

Agency business not within the statute, for taxing attorney’s bills, Brin- 
sted V. Barefoot, Dick. 112. 

9. Items not taxable — soliciting an act of parliament. 

1. No jurisdiction for taxing a solicitor’s bill of costs, for obtaining an act 
of parliament. Ex parte Wheeler, 3 Ves. & Beam. 21. 

2. Taxation of a solicitor’s bill in the house of lords only through recog- 
nizance. 3 Ves. & Beam. 22. 

10. Items not taxable — business done in courts in Wales. 

The court has no jurisdiction to order the taxation of a solicitor’s bill of 
costs, for business done in a cause in the court of great sessions in Wales, where 
there is no detention of title deeds, nor an}'^ other matter besides costs in dis- 
pute. Ex parte Partridge, 2 Mer. 500. 

1 J . Taxation, after payment. 

1. An attorney’s bill of costs, settled and paid, or after judgment in an 
action, not to be referred for taxation of course ; as it may upon a special 
case of fraud or improper charges, notwithstanding payment, a release, judg- 
ment, or other security. Langstaffe v. Taylor, 14* Ves. 262. 

2. Though the court will open a solicitor’s bill, and order taxation, after 
several years, and a security given, or even payment, upon gross errors, fraud, 
or undue pressure, where nothing appeared but a trifling inaccuracy, and 
under other favourable circumstances ; the court would not restrain proceed- 
ings upon a security obtained while business was depending. Cooke v. Set- 
tree, 1 Ves. & Beam. 126. 

3. Taxation of a solicitor’s bill refused after a security given, payment, and 
acquiescence ; some charges, though improper, not being so gross as to 
amount to fraud. Plenderleath v. Fraser, 3 Ves. & Beam. 374. 

4. Solicitor’s bill not taxed after payment and long acquiescence, unless 
very gross charges distinctly pointed out. 3 Ves. &]Beam. 175. 

5. Solicitor’s bill of costs, where the charges were primd facie exorbitant, 
ordered to be taxed, after payment made, and after the death of the assignee 
ulio had paid it. Ex parte Neale, 1 Buck. 111. 

12. Taxation after payment by a co-executor and trustee, unknown to 

the other. 

Reference of a solicitor's bill of costs to be taxed upon the application of 
one of two trustees and executors, by whom he had been employed in the 
conduct of the cause, and in other matters relating to the executorship ; 
the executor making the application not having acted, and his acting co- 
executor refusing to consent to the application ; the bill having been long 
since paid, by the acting executor, but unknown to the parties beneficially 
interested ; and no settlement of the executorship accounts having been 
made, notwithstanding repeated applications, until lately, and the cestui que 
trusts (one of them a married woman) having executed a release to the exe- 
cutors. — Motion on behalf of the solicitor, to discharge the order of refer- 
ence, refused. The cestui que trust having a right to use the name of his 
trustee, for the purpose of taxation ; and the release to the executors not 
operating to prevent him from prosecuting against the solicitor, the remedy 
given him by statute. Hayard v. Lane, 3 Mer. 285. 

1 3. Taxation, after security given for payment. 

1. Solicitor’s bill of costs referred to be taxed, after a bond and, mortgage 

executed 
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executed for payment of the balance alleged to be due on the bills. Aubrey 
V. Popkin, Dick, 403. 

2. An attorney cannot take a bond of his client for unliquidated costs, but 
though settled by bond and mortgage, they may be taxed. Newman v. 
Payne, 4 B. C. C. 350. 

3. Generally, a bond taken by a solicitor, from the client, in the progress of 
a cause, subject to taxation. 3 Vcs. & Beam. 175. 

14. Taxation, after judgment thereon. 

Vide 14 Ves. 262. 

15. Effect of the solicitor’s death, upon an order for taxing his bill. 

After an order for the taxation of a solicitor's bill, staying proceedings at 
law till the report, the solicitor having died before a report, and no measures 
having been taken for continuing the taxation, his administratrix proceeding at 
Jaw against the client, was held not to have committed a contempt. Ex 
parte Houlditch, Swaqst. 58. 

16. When a solicitor shall be allowed costs of taxation. 

1. Vide Dick. 96. 

2. SolicitoralJowed costs of taxation; the reduction of his bill being Jess than 
a sixth charged with costs of proceedings before the master, creating useless 
expencc. Yeav. Frere, 14 Ves. 154. 

17. When a solicitor shall pay costs of taxation. 

1. Solicitor refused the costs of taxing his bill. Ramsden v. Hilton, Dick* 
322. 

2. On re-taxation by the master, being reduced above a sixth ; costs 
against the solicitor. Exnarte Westall, 3 Ves. & Beam. 141. 

3. One-sixth of a bill ot costs in bankruptcy, delivered to the master to be 
taxed, being taken off, the solicitor ordered to pay the costs of the taxation. 
Ex parte Hathaway, 2 Mad. 329. 

4. Held, that a solicitor must pay the costs of the taxation of his bilj 
reduced by the taxation, more than one-sixth of the amount, which reduc. 
tion arose from the master disallowing extra fees paid to the commissioner^ 
for travelling expences. Ex parte Inman, 1 Buck. 129. 

1 8. An attorney, quitting his client before trial, loses his bill. 
Attorney quitting his client before trial, cannot bring an action for his 
bill. 14 Ves. 273. 

IX. |n itlation to a ssoUtitor’js lien upon paper?. 

] . The rule at law. 

At law, lien of an attorney upon papers for his costs; but the plaintiff may 
discontinue his action, subject to the costs incurred. 13 Ves. 162. 

2. He has a lien for his costs upon papers in his possession. 

Lien for costs upon papers in the attorney's possession. 13 Ves. 162. 

3. The lien is general, and not limited to the occasion of delivery. 

1. Attorney's lien generally on papers in his possession : not limited to the 
occasion, on which they were delivered without special agreement. Ex parte 
Sterling, i6 Ves. 258. 

2. A solicitor has a lien for his costs upon all papers that come into his 
hands for the purpose of business, though not papers in the cause in which he 
makes the demand. Ex parte Nesbitt, 2 Sch. & Lef. 279. 

3. Deeds deposited with a solicitor for a particular purpose, and after that 
had failed, permitted to remain with him, subject to the general lien. Ex 
parte Pemberton, 18 Ves. jun. 282. 


4. Whether 
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4. Whether it extends to the client’s original will. 

Whether an attorney’s lien upon papers extends to the original will of his 
client, qiiare ? Ordered to produce it before examiner, and for the hearing 
of the cause, without prejudice. Georges v. Georges, 18 Ves. jun. 294. ’ 

5. He has no lien against a remainder-man, on deeds put into his hands 

by tenant for life. 

A solicitor, has no lien against a remainder-man, on deeds put into his 
hands by tenant for life. 2 Sch. & Lef. 279. 

6. In a case where the commission of bankruptcy, which he solicited, 

was superseded for another. 

Upon an act of bankruptcy, by lying two months in prison, joint and 
separate commissions ; the former being established, the latter superseded, 
the attorney employed by the bankrupt, and in sustaining the latter against 
the former, has no lien upon papers delivered to him by the bankrupt after 
the arrest ; upon petition of the joint creditors, he was ordered to deliver 
them up. Ex parte Lee, 2 Ves. 285. 

7. It is lost by taking security. 

Solicitor’s lien on papers superseded by taking security. Cowell v. Simp- 
son, 16 Ves. 275. 

X. 3|n relation to a eiolititor’si lien upon proceetsingpf 

1. Against an appropriation. 

1. Attorney’s lien for costs upon a fund of assets, appropriated, prevailed; 
though the appropriation was subject to a debt ; in respect of which the 
testator, as surety, was creditor of the client to a greater amount. Taylor v. 
Popham, L‘iVes.59. 

2. The order, establishing the solicitor’s lien for costs upon the fund of 
assets, appropriated to the client, subject to securing a debt, from him, 
and the testator as his surety, and afterwards paid by the estate of the latter, 
was reversed, as being inconsistent with the decrees. Taylor v. Popham, 
15 Ves. 72. 

2. Cash in the bank in the cause, held liable. 

Cash in the bank in the cause, detained to answer solicitor’s bill of fees and 
disbursements. Fairland v. Enever, Dick. 114. 

3. In bankruptcy. 

1. Solicitor’s lien in bankruptcy ; as in a cause, upon the debt and costs; 
viz. the clear result of the equity between the parties. Distinction between 
the practice of the courts of law : the common pleas, upon the same principle, 
not allowing the lien to interfere with a right of set-off, See.; the king’s bench 
holding the lien paramount any claim of the party. Ex parte Castle, 
15 Ves. 539. 

2. A solicitor has a lien upon costs ordered to be paid to his client upon a 
petition, in bankruptcy, although there be no fund in court; nor can the 
client release the benefit of the order to the prejudice of the solicitor. Ex 
parte Bryant, 2 Rose, 237. 

4. Reason of the rule at law, that the lien prevents compromise. 

As to the reason of some cases at law, in favour of the* attorney’s lien 
for costs, going the length of preventing compromise. Taylor v. Popham, 
15 Ves. 72. 

5. Its extent. 

1. In equity, tlie costs are arranged acccording to the equities of the par- 
ties ; and the solicitor’s lien is only upon the balance under that arrangement. 
Ibid. 


2. The 
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2. The lien of a solicitor for his costs is upon the balance between parties. 
Sliine V. Gough, 2 B.& B. fH. 

6. It is lost by his refusing to act. 

A solicitor having declined to act for his client, has no lien for his costs 
upon a fund in court. Crcswell v. Byron, 14? Ves. 271. 

7. It is not lost by an order in bankruptcy, directing pajonent to 
petitioner personally. 

Though an order be made on a petition in bankruptcy, directing costs to 
be paid to the petitioner, personally, this does not take away the lien of the 
solicitor for his bill. Exparle Bryant, 1 Mad. 1^9. 

XI. 3it itlarion to a sealicitor’a lien on being cbangeb. 

He cannot stop the cause to enforce payment. 

A party changing liis solicitor, the former solicitor has a lien for his costs 
upon papers in his hands; but cannot otherwise stop the progress of the cause 
till he is paid. Merry wether v. Mellish, 13 Ves. 161. 

XII. 3!n relattmt to tjge ofaliganott of a ^oltcuot: to ptahiitt 

1. He is bound to produce his client’s papers, for the client’s own pur- 

poses ; or, in case of bankruptcy, for his assignees. 

Solicitor bound to produce papers of his client for him, or, in case of his 
bankruptcy, for his assignees, though not employed by them in the cause, 
for the purposes of which he received them ; but not bound, without pay- 
ment, to deliver them up, or produce them in any other business. Ross v. 
Laughton, 1 Ves. d" Beam. 349. 

2. He is obliged, where the client himself would be bound, to produce 

them. 

1. Wherever a client is bound to produce a deed for the benefit of a third 
person, so also is his solicitor ; though the latter may have a lien against it 
for costs against his client. Furlong v. Howard, 2 Sch. & Lef. 115. 

2. Attorney submitting to produce title deeds of his client in his possession 
as the court shall direct, may be called upon to produce them, if the princi- 
pal himself could not have been called upon to do so. Fenwick v. Reed, 
1 Mer. 114. 

3. The summary jurisdiction in this particular will be exercised, though 

there is no cause in court. 

Order, without a cause in court, upon the general jurisdiction over a so- 
licitor, that he shall deliver his bill, for the purpose of getting from him 
title deed^ deposited wdth him for suffering recoveries. Ex parte the Earl 
of Uxbridge, 6 Ves. 425. 

4. It seems that the summary jurisdiction in this particular extends to 

the representatives of a solicitor. 

The court will not order the personal representative of a deceased soli- 
citor to deliver the papers in the cause to another solicitor, without pay- 
ment, or secui;i|ty for payment, of the solicitor’s bill. It seems that the 
summary jurisdiction of the court extends to the representatives of a soli- 
citor. Redfearnv. Sowerby; Bolton v. Tate, Swanst. 84. 

5. Declining his office, he cannot refuse inspection to compel payment. 

A solicitor declining to be farther concerned in a cause, is not entitled to 
compel payment of his costs, by refusing to permit such inspection of the 

papers 
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papers in his hands, or such production of them before the court or the mas- 
ter, as may be necessary in the conduct of the cause. CommercII v. Poyn- 
ton, Swanst. 1. 

6. He is not bound to deliver up his client’s papers without payment. 
Vide 1 V&B. 349. 

7. Nor his executor. 

Vide Swanst. 34. 

8. A subpcena duces tecum to produce his client’s papers will not lie. 

No subpoena duces tecum upon an attorney to produce papers of his client. 
It has been sometimes seen in a criminal case ; but the precedent is net fol- 
lowed. G Ves. ^82. 

9. Motion that he may produce his client’s papers, refused. 

Motion to compel an attorney to produce papers of lus client, refused 
with costs. Wriglit v. Mayer, 6 Ves. 280. 

XIII. Jn relation to coaifibeimal tonimimitationst. 

A solicitor may refuse to disclose them. 

A solicitor may, by his answer to a bill against iiini and his clients, refuse 
to discover any deeds or facts, confidentially communicated to him. There- 
fore exceptions to his answer for shortness, in not making such disclosure, 
and relying on such defence, were overruled. Stratford and Hogan, 2 B. Sc 
B. 1G4. 

XIV. 3n relation to a jsolicitor’o responjsibilitp. 

1 . Por refusing to appear at the liearing, pursuant to his undertaking. 

Solicitor ordered to pay all the costs, occasioned by his refusing to appear 
for defendant at the hearing, pursuant to his undertaking, and the costs of 
the application. Cook v. Broomhead, 16 Ves. 1 S3. 

2. For falsely representing that an injunction was granted. 
Solicitor, falsely representing that an injunction was granted ; liable to 
damages, an indictment, and to be struck off the roll. 2 Ves. Sc Beam. 352. 

3. For recommending bad security. 

* Bill to make attorney responsible for recommending bad security. Brooks 
V. Day, Dick. 572. 

4. A solicitor, grossly negligent, may be attached. 

Solicitor, grossly negligent, may be attached. Lloyd v. Nangle, Dick. 
129. 

XV. Hclatilic to tjtic baltbitu or inbalitiitp of purtljaocjsi anb 
otljcr franisafrionss liEttoircH artornri: anb client. 

1. General rules. 

1. A court of equity, upon general principles of policy, will set aside any 
gift made by a client to an attorney, during the time when the attorney has 
in his hands the transaction of the client’s affairs, without any proof of ac- 
tual fraud. Welles V. Middleton, 1 Cox, 112. 

2. Attornies are officers of the court, and have several privileges as such ; 
and there are summary proceedings both for and against them, and peculiar 
restraints upon them in their dealings with their clients, both at law and in 
equity : at law, a judgment obtained by an attorney from his client, would 
only stand as a security for what is actually due. 2 Ves. 201. 

3. Independent of fraud, an attorney .shall not take a gift from his client, 
while the relation subsists. 13 Ves. 138, 

! . Attorne\ , 
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4. Attorney cannot take any tiling from his client for his own benefit 
pending the suit, but his demand ; nor u guardian from his ward pending the 
guardianship norat its close, nor until the relation and influence have ceased 
in either case. 18 Ves. jun. 127. 

5. Principle of relief against transactions between attorney and client, 
with misrepresentation from knowledge, acquired in the client's transactions, 
or assumed, considered either as misconduct or negligence. 18 Ves. jun. 
808. 

6. An attorney shall not take a gift or reward from his client, while the 
connection subsists. It must, as in the instance of guardian and w^ard, be 
previously dissolved, 18. Ves. jun. 318. 

7. An attorney is bound to apprise his client of his true interest, in trans- 
actions between them ; and if he takes unfair advantage of his confidence, 
accounts settled for many years will be opened, although the vouchers have 
been delivered up. Lewis v. Morgan, 3 Anst. 769. 

8. Equity will not permit an attorney to purchase from his client, while 
the relation subsists. 1 Ball & Beatty, Idt. 

9. All dealings between attorney and client are anxiously scrutinized in 
equity, in order to protect the client from his own acts, done under the in- 
fluence, or ascendency, which an attorney acquires over him. 1 Ball & 
Beatty, 107. 

2. Whether the same person can act as an attorney and as scrivener in 

the same transaction^ 

Whether the same person can act as attorney and as scrivener in the same 
transaction, queore, 2 Ves. A' Beam. 35. 

3. The circumstance, that one residuary devisee was the attorney who 

drew the will, not decisive evidence of fraud. 

The circumstance, that one residuary devisee was the attorney who drew 
the will, not decisive evidence of fraud. Paine v. Hall, 18 Ves. jun. 475. 

4. Cases in which purchases have been upheld. 

1. Purchase from his client by a solicitor, who was also trustee for the 
sale of the estate for payment of debts, confirmed u})on the ground of his 
having attempted ineffectual!}" to sell, of there being no fraud in the trans- 
action, and of the purchase having been recognised and approved of by the 
cestui que trust. Clarke v, Swaile, 2 Eden, 134. 

2. Grant of a leasehold interest from client to attorney, a near relation, in 
consideration of money secured by bond, afterwards released, and in con- 
sideration of being indemnified from all costs, <S:c. if the title should be im- 
peached, the attorney re-demising to the client at a nominal rent, for the 
lives of the client and his wife. This is not sucli a dealing between attorney 
and client as can be impeached by the next of kin of the client, who acqui- 
*esced in it, and in an answer recognized it to be fair. Bellew v. Russell, 

1 B. & B. 96. 

3. Purchase of a reversionary interest by an attorney from his client, 
though in the event advantageous, without fraud, or any representation, the 
proposal coming from the client, and no confidence upon that subject, both 
ignorant of the value. Tlie bill, charging fraud and misrepresentation, con- 
fidence, and knowledge on one side, with ignorance on the other, and not 
bringing forward the only incorrect circumstance, the receipt taken as for 
money paid, though the consideration was by deduction from a bill of costs, 
not then of that amount, dismissed without costs. Montesquieu v. Sandvs, 
18 Ves. jun. 304. 

5. Cases in which purchases have been set aside. 

1. BHI to set aside leases, obtained by an agent and attorney from his 
principal, dismissed as to voluntary leases ; being pure gift ; and no fraud, 

mis- 
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misrepresentation, &c» ; with costs as to some, intended as a provision upon, 
and inducement to, the marriage of the\lefendant ; without costs as to others ; 
the relation of the parties, and the circumstances, upon general principles of 
public policy and utility, justifying inquiry. Another lease decreed to be 
delivered up ; the verdict in an issue establishing, that a full consideration 
was not paid. Harris v. Tremenhecre, 15 Ves. 34. 

2. Beneficial contracts and conveyances, obtained by an attorney from 
his client during their relation as such, and connected with the subject of 
the suit, being also liable to the charge of champerty, decreed to stand as 
security only, for what was actually due ; and purchases by the attorney 
declared a trust. A subsequent deed, not a separate, independent, volun- 
tary transaction, but under the same pressure, and called for under the cove- 
nant for farther assurance, no confirmation. Wood v. Dow, 18 Ves. jun. 120. 

3. Whether a deficiency in value of one-third, with breach of duty as an 
attorney, &c. is not sufficient to set aside a purchase from his client, quaere^ 
18 Ves. jun. 312. 

6. Cases in which gifts have been upheld. 

Vide 15 Ves. 34- 

7. Cases in which gifts have been set aside. 

1. Securities taken by an attorney from his client during the time of their 
connexion as such, for a present, the balances of accounts settled for money 
lent and laid out, costs and business done, and the price of a horse sold, 
void as to the present, and the plaintiff submitting to pay what should be 
actually due, the accounts were opened as to the whole : the horse having 
been sold soon after he was purchased from the attorney, for a price much 
less than was then stipulated, inquiry into his value directed. Newman v. 
Payne, 2 Ves. 199. 

2. Relief against a deed of gift by a client to his attorney. 13 Ves. 52. 

8. Rule, ill rclaiion to tlie settlement of accounts. 

1. Where an attorney uses his influence over his client to settle an unfair 
account between them, the court will open it at any time. Lewds v. Mor- 
gan, 3 Anst. 769. 

2. In such a suit it is sufficient if upon the whole the court see an unfair 
account, although the particular objections raised by the bill are not made 
out in evidence. Ibid. 

"3. If in such a suit the vouchers have been delivered up, and cannot he 
found, the oath of the party must be admitted as to their import. Ibid. 

9. Cases in wliich accounts have been opened. 

l.Ibid. 

2. Vide 2 Ves. 1 99. 

XVI. iRdatibc to a Umnant of attoiiiep. 

1 . Payment of a legacy ordered under a general warrant. 

In this case a legacy of 100/. was ordered to be paid to a person having a 
general power of attorney from the legatee, without any powder authorising 
him to receive this legacy specifically. Carr v. Eastbrook, 2 Cox, 3JK). 

2. Executed abroad. 

Power of attorney executed in Paris in the presence of two witnesses, and 
authenticated by a notary of Paris, and an affidavit here, verifying the sig- 
nature of the notary ; ordered to be acted upon by the accountant-general. 
Lord Kinnaird v. Lady Saltoun, 1 Mad. 227. 

3. It is revocable, unless given as a security. 

Power of attorney revocable, and in ordinary cases would not found the 
jurisdiction for delivering up instruments ; but where executed for valuable 
consideration, this court wmuld not permit it to be revoked. 7 Ves. 28, 

VoL. VIII, 3 O 4. It 
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4. It is revoked by the client’s death. 

1. Power of attorney to a creditor to receive a debt, not accompanying 
any assignment of it, nor making part of any security given ; but with de- 
clarations that it was to enable the creditor to apply the money to his debt, 
not an appropriation ; and therefore failed by the death of the debtor. 
Lepard v. Vernon, 2 Ves. & Beam. 51. 

2. Power of attorney to a creditor to receive money, thougli made irre- 
vocable, not effectual against the general creditors after death of the debtor. 
2 Vfes. & Beam. 53. 

5. It is not revoked by the client’s bankruptcy, where given to indorse 
a sale upon a ship’s register. 

A power of attorney to execute the indorsement of sale upon the register 
of a ship, when she returns home, is not revoked by the bankruptcy of the 
party giving the power. Dixon v. Ewart, 1 Buck. 94. 

XVII. lilclatiljt to 0 sioltmoc’0 agent* 

1. Extent of the client’s responsibility to. 

A client not liable to the agent employed by his solicitor farther tliaii 
what he may be indebted to his solicitor, for business done in tlie cause. 
Anon. Dick. 802. 

2. Taxation of his bill, upon the solicitor’s application. 

Order, on the application of a solicitor to tax his own agent’s bill. Con- 
ner v. Hake, 2 Cox, 173. 

3. Of his lien upon papers. 

Lien of the agent in town upon the papers in his hands for wliat is due 
to him, as agent in the cause, from the solicitor in the country, 16‘ Ves. ]64. 


SPOLIATION (OF DEEDS). 


Question upon spoliation. Bennet v. Hammond, Dick, 589. 


STAMP. 

I. £)f tgc nature of tfic hutp pauablCf 

An award does not require a deed stamp. 

II. 3ln relation to tfte number of stamps. 

A petition in bankruptcy, praying distinct orders under several 
commissions, requires several stamps. 

III. gn relation to tj)e time of stamping. 

1. Where the instrument may be stamped, paying a penalty. 

2. An original letter, by being stamped after production, is 

made evidence. 

3. Bankrupt’s certificate. 

TV. j©f tf)t abmisfjSihilitp in ebibence of imsstampeb instrument?. 

Where a parol contract is reduced to writing, the writing must 
be stamped. 

V. ^ relation to the legaep tmtp. 

1. What an appropriation within the statute 48 Geo. 3. c. 149. 

6 2. Pro- 
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2. Production of the legacy duty stamp, to enforce payment 
under a charge upon real in aid of personal, 

VI. 3|n itlatiou to piotcc&iugo abioau. 

Of stamping depositions taken in India. 

VII. £Df tfje iuriiSbittion of toiirt0 of tquttp to ttHtbe from tjfe 

coiiotqticntfo of tljt matit of 0tampjj. 

In the case of bills and notes. 

VI 1 1. rtlatioii to iiiclubtug otamp Outitis in a taxation of 

tooto. 

In the case of exceptions. 


I. £>f tSt nature of t^t butp papabir. 

An award does not require a deed stamp. 

Objection to an award to be ready to be delivered in writing, to the partie.s 
by a certain day, as not having a deed stamp, over-ruled. 17 Vcs. jun. 232. 

II. 3|n relation to tlje number of gitampsf. 

A }ietition in bankruptcy, praying distinct orders under several com- 
mission^, requires several stamps. 

A petition in bankruptcy, praying distinct orders under several commis- 
sions, requires several stamps. Ex parte Wilson, 18 Ves. jun. 439. 

III. 3n relation to tbe time of stamping. 

I . Where the instrument may be stamped, paying a penalty. 
Distinction between an agreement, that may be stamped, paying the pe- 
nalty, which the party will be permitted to stamp pending the cause, and 
one, upon which no action can be brought, unless stamped. 11 Ves. 595. 

2. An original letter, by being stamped after production, is made 

evidence. 

. An original letter, stamped after production, will make it evidence. 
2b.C.C. 32. 

3. Bankrupt’s certificate. 

Bankrupt’s certificate not requiring a stamp, until complete by allowance, 
an objection from alterations after it has been stamped, before allowance, 
over-ruled. Ex parte t^siwycr, 17 Ves. jun. 244. 

IV. j®f tge in ebibencc of iiiwtampcb iiigrru- 

Where a parol contract is reduced into writing, the writing must be 

stamped. 

If the terms of a contract are reduced into writing, the paper must be 
stamped, in order to make it evidence. Hearne v. James, 2 B. C. C. 309. 

V. 3[it relation to tge legacp ' 

1. What an appropriation within the stat. 48 Geo. 3. c. 1 19. 

3000Z. given by will, to trustees upon trust, to invest and pay the interest 
to A. for life, and after her death to transfer the principal to B. Under a 
decree, this legacy is paid into court, and invested jn stock in the name of 

3 0 2 the 
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the accountant-general, previous to the imposition of the duty on legacies 
by 20 Geo. 3. c.28. B. being then an infant, and therefore incapable of dis- 
charging the trustees. This is a sufficient appropriation of the legacy within 
the words of the st. 48 Geo. 3. c. 149. — paid, retained, satisfied, or dis- 
charged, before the 10th Oct. 1808 and, therefore, upon a question aris- 
ing at the time of the principal becoming payable, it was determined that 
no legacy duty was chargeable in respect of it. Hill v. Atkinson, 2 Mer. 45. 

2. Production of the legacy duty stamp, to enforce payment under a 
charge upon real in aid of personal. 

Legacies not paid under a charge upon real estate in aid of the personal 
without production of the stamp under the legacy act, 36 Geo. 3. c. 52. s. 7. 
until it is ascertained, that there is no personal estate applicable. Holme v. 
Stanley, 8 Ves. 1. 

VI. 3itt relation to prottttJingsai abroatj. 

Of stamping depositions taken in India. 

Vide 2 Cox, 190. 

VII. £Df tfie iurt0bittion of toiirtjs of tquitp to relitbc from tjje 

tonorqiitittro of tlie toant of 0tam{)0. 

In the case of bills and notes. 

1. No relief in equity upon a promissory note void at law for want of u 
stamp. 5 Ves. 240. 

2. Vide 1 Anst. 45. 

VIII. 3|tt relation to itulubing );tam{) tiutirei in a taxation of 

tooto. 

In the case of exceptions. 

1. Where a defendant submits to answer exceptions before an order of 
reference, plaintiff shall be entitled to the stamp duties in addition to usual 
costs. 1 Sch. & Lef. 241. 

2. In case exceptions shall be referred to the master, he shall tax to the 
plaintiff the costs of the exceptions allowed ; and to the defendant, the costs 
of the exceptions disallowed ; and strike the balance. Ibid. 


STATUTE. 

I. In relation to statutes in gcnrraL 

1. Their date has reference to the first day of the sitting, iinleSwS 

expressly excluded. 

2. Distinction between acts denying le^al effect to instruments, 

and acts declaring instruments void to all intents. 

IL |n relation to tge conotrumon of sitatutt&^ 

1. Force of the preamble. 

2. Force of general words. 

3. Remedial statutes. / 

4. The words ^^non sane memory,” in stat. '? Geo. 3. c. 14. 

IIL ^ relation to penal mtum^ 

Invalidity of acts done in contravention of their provisions. 

IV. In 
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IV. In relation to private sitatuteo^ 

1. Force of tlie clause declaring them public, in relation to ej: 

officio notice. 

2. Their effect as conveyances. 


I. Jn telatton to 0tatute0 in 0tneral» 

1. Their date has reference to the first day of the sitting, unless ex- 

pressly excluded. 

Plea, justifying a trespass under a statute passed in the second year of 
James I. held to be bad ; for although the parliament in which the act passed 
was continued to the second year of that reign, yet the reference to the first 
day of the sitting not being expressly excluded, determines the date of the 
act. Bryant v. Withers, 2 Rose, 8. 

2. Distinction between acts denying legal effect to instruments, and 

acts declaring instruments void to all intents. 

Distinction between acts of parliament, denying legal effect to instruments, 
as the act for inrolling bargains and sales, and the registry act, (7 Ann. c. 20.) 
and acts declaring instruments void to all intents ; as the annuity and the 
ship registry acts. Notwithstanding the former, the party is bound in equity 
by the contract. 16 Ves. 428. 

II. 3 in vclntton to tbt coitsttriittion of statutes, 

1. Force of the preamble. 

1. If the enacting part of a statute will bear only one interpretation, the 
preamble will not confine it: if doubtful, the preamble may be applied to 
throw light upon it. IS Ves. 36. 

2. 'Fhe preamble of an act of parliament, though it may assist ambiguous 
words, cannot control a clear and express enactment. Lees v. Summersgill, 
17 Ves. jim. 508. 

2. Force of general words. 

Cjeneral words in a statute must receive a general construction, unless 
there is, in the statute itself, some ground for restraining their meaning by 
reasonable construction, not by arbitrary addition or retrenchment. 17 Ves. 
jun. 91. 

3. Remedial statutes. 

Liberal construction of a remedial statute. 13 Ves. 253. 

4. The words “ non sane memory,” in stat. 7 Geo^3. c. 14. 

The words “ no7i sane memory,” in the stat. 7 Geo. 3. c. 14. include all 
persons of such description, ^viiether idiots or lunatics. Carew v. Johnston, 
2 Sch. & Lef. 304. 

III. Bin ttlatton to penal 0tatute0. 

Invalidity of acts done in contravention of their provisions. 

Where a penalty is annexed to an offence, against a statute, prohibiting a 
certain act, a trust in contravention of the provisions ot it cannot be en- 
forced. Ottley V. Browne, 1 Ball & Beatty, 360. 

IV. Bin relation to pritiatr sitatutrjs. 

1. Force of the clause declaring them public, in relation to ex officio 

notice. 

Court not bound to take notice of particular privileges under charters 

3 0 3 confirmed 
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confirmed by private statutes, notwithstanding a clause declaring them public 
acts. 1 Ves. 393. 

2. Tlieir effect as conveyances. 

Effect of a private act of parliament, declaring an estate vested in trus- 
tees and their heirs in trust to sell, discharged from the trusts of a settlement ; 
devesting the legal fee outstanding, under a prior settlement. Bullock v. 
Flodgate, 1 Ves. & Beam. 471. 


STOCK. 

I. £)f tge nature of particular tlasipesi of gitotlu 

1 . The three pet' cents. 

2. The {\\cj)cr cent, annuities of 1797. 

IL far tfte siibicct of equitaWe lurioaictioii. 

In favour of creditors. — Vide in tit. Chose in Action — 
Practice. 

III. j©f tfic nature of tj&t intertsit in stotfc. 

It is notliing but a right to receive a perpetual annuity, sulyect 
to redemption. 

IV. 3|n relarioii to t^t inmm of tenant for life, tint!) remaiiF 

tierjs ober^ 

Where the stock is sold out just before a dividend, to which he 
would be entitled. 

V. £Df tfie gale of sstoefe^ 

Influence of the circumstance of a rise or fall. 

VI. £)f a bequest of s toclt. 

Whether subject to the directions of a will not duly attested. 

VII. iDf a bonb conbmoneb to replace jstoclu 

Rights of the obligee upon a breach of the condition. 

VIII. £)f trangferring gtocU unber seat. 36 Ceo^ 3. c. 90. 

1. What is a refusal to transfer. 

2. A case not within the act. 


I. ;©f tfte nature of paitteular elaggeb of gtoffc. 

1 . The three per cents. 

The 3 •per cents, are perpetual annuities granted for ever, redeemable by 
the public. The common expression, therefore, of “ 100/. stock,” &c. is in- 
correct. 4 Ves. 751. 

2. The five cent, annuities. 

The Sper cent, annuities of 1797, created upon the subscription of the 
for the public service, and in pursuance of a resolution of the Bank divided 
among the proprietors of the Bank Stock pro raia^ are considered as an ac- 
cretion to the capital ; and therefore a person entitled for life can have the 
benefit it by way of dividend only. Brundcr v. Brander, 4 Ves. 800. 


II. I^olo 
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IL ^Dto far tfie subject of equitable jurisbittion^ 

In favour of creditors. 

As to the jurisdiction over stock in favour of creditors, quaere. Rider v, 
Kidder, 10 Ves. 360. 

III. £>f tftt natuit of tgc iiittcrjJt in sitotfe. 

It is nothing but a right to receive a perpetual annuity, subject to re- 

demptioii. 

The interest in stock nothing but a right to receive a perpetual annuity, 
subject to redemption. 9 Ves. 177* 

IV. 3in relarton to tfie interest of tenant for Ii&, tuitg remain^ 

bees ober. 

Where the stock is sold out just before a dividend, to which he would 

be entitled. 

Where stock in trust for A. for life, with remainders over, is sold out just 
before a dividend, to which A. would be entitled ; he can have no allowance 
in the price for the dividend which would have become due if the stock 
had not been sold. Bostock v. Blakeney, 2 B. C. C. 653. 

V. £)f tfic Stale of jaitotfe* 

Influence of the circumstance of a rise or fall. 

Direction for sale or transfer of stock, without attention to the rise or fall ; 
the party must take it, as it happens at the time of appropriation. Ex parte 
Pyc and Dubost, 18 Ves. jun. 140. 

VI. Of a bcqufjSt of ototfe. 

Whether subject to the directions of a will not duly attested. 

Stock bequeathed by a will, without two witnesses, is subject in the hands 
of the executor to the directions of the will ; even for the purpose of a re- 
siduary bequest. 7 Ves. 440. 

VII. Of a lioiib, tonbmonrD to replace ptotlt. 

nights of the obligee upon a breach of the condition. 

1. Transfer of stock by way of loan upon bond, with condition to replace 
the stock in six months after the date, and in the mean time to pay interest 
at 5 per cent. The stock not being replaced, and being depreciated, the ob- 
ligee is entitled to the value of the stock at the time of the transfer with inte- 
rest at 5 per cent, to the date of the report ; credit being given for some 
payments on account of the principal. P'orrestv. Elwes, 4 Ves. 492. 

2. In an action recently after breach of an agreement to transfer stock, 
the rise, if any, would be given in damages. 4 Ves. 497. 

VIII. £)f transferring stoefe unbtr scat. S6 ©to. 3. t* 190. 

1 . What is a refusal to transfer. 

Order for a transfer of stock, within the stat. 36 G. 3 c. 90. as upon a re- 
fusal by a party, appearing by counsel, and admitting, that she had dis- 
obeyed an order to transfer. Rider v. Kidder, 13 Ves. 123. 

2. A case not within the act. 

Trustees, under a foreign will, dead ; and no personal representation taken 
out in this country : not a case for relief by directing a transfer of stock 
within the statute 36 Geo, 3. c. 90. Lee v. the Bank of England, 8 Ves. 44, 

3 0 4 STOP- 
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STOPPAGE IN TRANSITU. 

I. /outtbation of tBc rigBt. 

It is founded upon the notion of equitable lien, not of rescind- 
ing the contract. 

II. 31tt togat ca0E0 tfie riggt map be cycrcisfcb. 

On the consignee’s insolvency, the goods may be stopped at any 
time before they come to his hands. 

III. 3Ht togat cabco tgc rjggt raniiot be fjrecci^eb. 

After delivery of part. 


I. ji^ounbatioit of tge riggf. 

It is founded upon tlie notion of equitable lien, not of rescinding tlie 

contract 

Stoppage in transitu upon the ground of equitable lien, not of rescinding 
the contracta 1^2 Ves. 382. 

II. 3|n toljat tasfca the tigljt map be cxmigtti. 

On the consignee’s insolvency, the goods may be stopped at any time 
before they come to his hands. 

Where consignee becomes insolvent, consignor has a right to stop the 
goods at any time before they come to his luinds, D’ A Quila v. Lambert, 
2 Eden, 75. ; Amb. 399. 

III. Ju togat tajfc0 tgc ligljt cannot be rjrrrtigcb. 

After delivery of i)art. 

No stopping in transitu after delivery of part. 1‘2 Ves. 383. 


TACKING. 

I. iSJxhtn a pccuntp map he rachra. 

1. Mortgagee may tack a subfeeijLient judgment. 

2. Two mortgages to the same person absolute at law ; inorl- 

gagee may insist that both or neither shall be redeemed. 

3. As against the heir, a bond may be tacked to a mortgage. 

4. In relation to bankrnptcy. 

II. a ficcurtrp cannot be tachc^. 

1. As against creditors or assignees for valuable consideration. 

2. As against the mortgagor or creditors, a bond cannot be 

tacked to a mortgage. 

5. A mere judgment-creditor cannot tack. 

4. The case of a pledge of personal securities, and afterwards a 

mortgage. 

5. A mortgage of the equity of redemption, coming to the first 

mortgagee as executor. 

6. A. engaged with B. in one mortgage maj redeem, tliough B. 

has pledged another estate to the same person. 

7. Tacking 
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7. Tacking prevented by’tlie registry act in Ireland. 

8. In relation to bankruptcy. 

HI. lit relation to tgt ejettnt of tfic riggt* 

Tacking allowed up to a decree to settle priorities ; not after- 
wards. 


I. OTlieii a map be taefeeb^ 

1. Mortgagee may tack a subsequent judgment. 

Mortgagee may tack a subsequent judgment ; but a mere judgment-cre- 
ditor cannot tack ; not contracting for an interest in the land ; though he has 
a lien. 1 1 Ves. 617. 

2. Two mortgages to the same person absolute at law; mortgagee 
may insist that both or neither shall be redeemed. 

Two mortgages to the same person absolute at law : mortgagee may insist 
that botli or neither shall be redeemed by the mortgagor or liis assignee. 
2 Ves, 376. 

3. As against the heir, a bond may be tacked to a mortgage. 

Bond cannot be tacked to a mortgage against the morgagor or creditors ; 
but may against the heir, merely to prevent circuity of action. 2 Ves. 376. 

4. In relation to bankruptcy. 

1 . The right to tack in equity, not affected by the relation to the act of 
bankruptcy. 11 Ves. 619. 

2. Distinction as to tacking between a commission of bankruptcy and a 
decree to settle priorities. Ibid. 

II. MlBen a gecuritp cannot bt tacteb* 

1. As against creditors or assignees for valuable consideration. 

No tacking against creditors or assignees for valuable consideration. 
Adams v. Claxton, 6 Ves. 226. 

2. As against the mortgagor or creditors, a bond cannot be tacked to a 

mortgage. 

A. engaged with B. in one mortgage may redeem, though B. has pledged 
another estate to tlie same person. 2 Ves. 376. 

3. A mere judgment-creditor cannot tack. 

Vide sitpj’a, 1. 1. 

4. The case of a pledge of personal securities, mid afterwards a 

'.mortgage. 

Personal securities pledged for a specific debt ; after a mortgage to the 
creditor, the same securities with others were pledged to him for the balance 
of an account ; the transactions being distinct, redemption of the personal 
securities was decreed without discharging what was due on the mortgage. 
Jones V. Smith, 2 Ves. 372. 

5. A. mortgage of the equity of redemption, coming to the first mort- 

gagee as executor. 

Vide 12 Ves. 130. 

6. A. engaged with B. in one mortgage may redeem, though B. lias 

pledged another estate to the same person. 

Vide 2 Ves. 376. 
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7. Tacking prevented by the registry act in Ireland. 

Tacking prevented by the registry act in Ireland. 1 Sch. & Lef. 157. 

8. In relation to bankruptcy. 

1. The claim to tack by a third mortgagee, having taken in the first mort- 

gage of the inheritance, but subject to a term outstanding, given up as 
against a mesne incumbrancer : as against the assignees under the bankruptcy 
of the mortgagor, qucere : the commission being subsequent to the last mort- 
gage ; whether the act of bankruptcy was previous, doubtful. No objection, 
that the consideration for the last mortgage, was a debt originally by simple 
contract. Knott, 11 Ves.609. 

2. Mortgagee not permitted to tack as against assignees in bankruptcy 
a mortgage subsequent to an act of bankruptcy, though without notice, and 
previous to the commission ; and though he had the legal estate. Ex parte 
Herbert, 13 Ves. 183. 

III. 3[n relation to tlie rjttent of tSe riglit. 

Tacking allowed up to a decree to settle priorities ; not afterwards. 

Tacking allowed up to a decree to settle priorities ; not afterwards, 
11 Ves. 619. 


TAIL, ESTATE IN. 

I. 3iu lelarion to m oiiginal nature. 

It was a conditional fee. 

II. SSIfiat tsJtatt0 map bt limmb in tail. 

An estate jmr autcr vie. 

III. Clje truant in tail conoiftcreb ao rtprc^rntuig the itu 

geritancr. 

Rule in equity. 

IV. £Df tgr rights of a truant in tail in rrmambrr. 

Against the tenant for life. 

V. j©f tl)r rights of tht 

To appeal from a decree against the tenant in tail. 

VI. £)f truant in tail aftrr pomibilitp of imnt rjrtiiut. 

Instances. 

VII. £)f barring an r^tatr taib 

1. An equitable estate tail may be barred by a recovery. 

2. A qmsi entail of an estate for lives may be barred by re- 

release. 

3. A quasi estate tail cannot be barred by w^ill. 

4. In the case of a tenancy in common in tail of a copyhold. 

VIII. £>f barring thr rrmainbrrg obri% 

1. Force of tlie equitable rule to consider the tenant in tail as re- 

presenting the inheritance. 

2. By the quasi tenant in tail of a lease for lives surrendering 
- and taking a new lease. 

3. Tenant in quasi tail cannot by will bar the remainders. 


L Jn 
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I. 3[n lelanan to itg oiiginal mtuvc. 

It was a conditional fee. 

Originally, an estate tail was an estate upon condition ; to become a fee 
upon issue had, for the purpose of alienation ; but not absolutely ; as, if not 
aliened, it descended perybrmam doni. 15 Ves. 137. 

II. Mgat c0tatc0 map be linuteb in tatl« 

An estate pur auter vie. 

An estate pur auter vie may be limited in tail. 6 Vcs. 158. 

III. Zfft tenant in tail tonsfiOeteb ass cepressenting tfie in^ 

beeitante. 

Rule in equity. 

1 . A court of equity in many cases considers the tenant in tail as having 
the whole estate vested in him, at least, for the purposes of suit ; for which 
purposes it doe^ not look beyond the estate tail in a suit to bind the right to 
the land, in respect of charges created by the author of the gift ; as to which 
the subsequent remainder-man has a clear interest in the suit of the prior 
tenant in tail. Distinction, where the suit is founded upon contract by the 
tenant in tail. 9 Ves. 56, 57. 

2. A court of equity would in many cases, not all, admit a plea of dismissal 
upon the merits to bar a remainder-man in tail of a new estate tail under the 
same gift as well as a person claiming the same estate ; upon a principle re- 
sulting from the rule, that the tenant in tail represents the inheritance 
Exception upon special circumstances. 9 Ves. 57* 

IV. tge ciggt0 of a tenant tn tail in ttmainisti'. 

Against the tenant for life. 

Tenant in tail refused a discovery of a settlement from his father tenant 
for life, and also an injunction to stay waste, his father being dispunishable 
of waste. Lord Sempter v. Earl Pomfret, Dick. 238. 

V. £>f tgt rtggto of tgt ipsuc. 

To appeal from a decree against the tenant in tail. 

Appeal from a decree against a tenant in tail by the issue. 9 Ves. 56. 

VI. £)f tenant in tail after pop^ibiiitp of issue ejttintt. 

Instances. 

Instances of tenant in tail after possibility of issue extinct ; in possession, 
or ol*a remainder or reversion. 15 Vcs. 423. 

VII. £)f barring an estate tail. 

1. An equitable estate tail may be barred by a recovery. 

An equitable estate tail may be barred by a recovery, as well as a legal 
estate tail. Botder v. Allington, 1 B. C. C. 72. 

2. A yuasi entail of an estate for lives may be barred by release. 

Quasi entail of an estate for lives, barred by release. 16 Vcs. 313. 

3. A ^uasi estate tail cannot be barred by will. 

A f/uasi estate tail cannot be barred by will. Semb. 1 Sch. & Lef. 294. 

4. In the case of a tenancy in common in tail of a copyhold. 

Vide 2 Eden, 261. 


Mil. m 
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VIII. £)f bacditg tge rcmatnUtrsi obtr. 

1. Force of the equitable rule to consider the tenant in tail as represent- 

ing the inheritance. 

Writ of error by remainder-man in tail. 9 Ves. 56. 

2. By the quad tenant in tail of a lease for lives surrendering and 

taking a new lease. 

Vide 2 Eden, 339. ; Cooper, 178. 

3. Tenant in quasi tail cannot by will bar tJie remainders. 
Tenants in quasi tail cannot by will bar the remainders over. Dillon v. 
Dillon, 1 Ball & Beatty, 77. 


TAXES. 

Of an executor’s right to deduct from subsequent payments of interest, 
on a legacy, the property tax due in respect of anteccJlent payment. 

Where the agent of an executor paid interest on a legacy for seventeen 
years, without deducting the property tax, held that he could not afterwards 
deduct, out of future interest due, the amount of the property tax on such 
precedent payments. Currie v. Goold, 2 Mad. 163. 


TENDER. 

A tender not available at law may, under circumstances, be so in 

equity. 

Circumstances may make that amount to a tender in equity w liich was not 
pleadable as such at law : g. a tender of a large sum in bank notes during 
the restriction as to the issuing of cash : scmhle^ such cases fall within the 
head of accident. Biddulph v. St. John, 2 Sch. & Lef. 534. 


THEATRE. 

Jurisdiction in the case of a theatre. 

1 . Order made in the case of Drury-lane theatre on the authority of the 
cases of the royal circus and the opera-house. Ex parte Ford, 7 Ves. 617. 

2. Jurisdiction in the case of a theatre, considered as a partnership. 
Morris v. Colman, 18 Ves. jun. 437- 


TIME. 

I. 3!n itlarion to tfft mobr of tomputing 

1. Whether the day of inception shall be inclusive or exclusive. 

2. Under the Irish ejectment statutes. 

II. relation to reasonable timu 

Analogy or difference in the application of this doctrine between 
red and mercantile contracts. 

III. 3jn relation to tge fraction of a bap* 

Analogy or difference between die English and the civil law. 

IV. Jtt 
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IV. 3in relation to lap&t. 

1. Force of mere possession at law. 

2. Force of mere possession in equity. 

V. iFom tit etittitp of a Iap0e of ttmp. 

Time is not regarded in equity as at law. Vide in tit. Con- 
tract — Contract between Vendor and Purchaser 
— Laches. 


L 3|n relation to tige motte of computing time. 

1. Whether the day of inception shall be inclusive or exclusive. 

1. No general rule in computing time from an act or an event, that the 
day is to be inclusive or exclusive ; depending on the reason of the thing ; 
according to the circumstances. Lester v. Garland, 15 Ves. 248. 

2. Where a right would be divested, or a forfeiture incurred by including 
the day of the act done, the computation will be made exclusive of it. 
1 Ball Sr Beatty, 196. 

2. Under the Irish ejectment statutes. 

The day, on which the habere is executed on an eviction under the eject- 
ment statutes for non-payment of rent, is not to be included in the calcula- 
tion of the six months given to the tenant to redeem. Dowling v. Foxall, 
1 Ball & Beatty, 192. 

IL Jit relation to reaisonablr tmu 

Analogy or difference in the application of this doctrine between real 
and mercantile contracts. 

Reasonable time,’* in mercantile transactions, not applicable to cases of 
contracts respecting real property. Jessop v. King, 2 B. & B. 95. 

III. 3|n itlanon to tfte fratrion of a tiap^ 

Analogy or difference between the English and the civil law. 

Our law rejects fractions of a day more generally than the civil law does. 
15 Ves. 257. 

IV. Jn relation to lapse. 

l . F orce of mere possession at law. 

Mere possession is not sufficient at law, to bar the claim of the true owner, 
unless there has been a disseisin, or something tantamount. Cholmondeley v. 
Clinton, 2 Mer. 358. 

2. Force of mere possession in equity. 

No equity can be acquired by length of possession. Cholmondeley v. 
Clinton, 2 Mer. 360. 

V. font in cquitp of a lapse of time* 

Time is not regarded in equity as at law. 

Time not regarded in this court as at law : for instance, the case of redemp- 
tion of a mortgage ; which cannot be prevented even by special agreement. 
So, upon a mortgage at five per cent, with condition for four, if regularly 
paid, or at four per cent, to have five, if not regularly paid : the five per cent. 
regarded in this court only as a penalty to secure the four ; and relief given 
upon that principle. So, in the old cases upon relief against the penalty of a 
bond, before the jurisdiction at law. 7 Ves. 273, 274. 
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TITHES. 

I. £)f tf)t of titfifs* 

Tithes are great or small, according to their nature. 

II. £>r togat t8nig0 a prriiial titfte 10 6uef 

1 . Agistment is a praedial tithe. 

2. Definition of agistment tithe. 

3 . Agistment tithe is due for animals paying no other tithe, 

though less than a year on Uic land. 

4. Agistment tithe not due for animals used in liusbandry ; nor 

when occasionally used out of the parish. 

5 . Agistment tithe is not due for after-pasture, where the lands 

liave been mown in the same year, and have paid tithe, 
f). After-pasture. 

7 . Grass cut and given green to beasts of the plougli shall not 

pay tithe. 

8. Tithe of herbage, does not necessarily cover tithe of agist- 

ment. 

9. Potatoes and turnips consumed in the family of the growt'i*. 

10. Stubble mowed and used as fodder or manure. 

11. Wood. 

III. £)ftoliat rBtngss a pergonal nrftc ig 

Account decreed, as to two pair of new stones added to an an- 
cient mill. 

N 

IV. Ja rclarion to tfic riiUotomnit of bicavageg. 

1 . A specific enumeration will not preclude a right to other tithes. 

2. Usage will control an instrument of (Hulowment. 

3 . Force of the word “ alteragiuni.” 

4. Force of the word curtilage.” 

.5. Force of the word gardens.” 

6 . Evidence — usage is the broad ground of presumption in 

favour of the vicar’s endowment. 

7 . Evidence — presumption of endowment from jierception. 

8. Evidence — payment of tithes is presumptive proof against 

the payer. 

9. Evidence — perception by means of a composition. 

10. Evidence — perception of modus, bad in law. 

11. Evidence — presumptions on a claim of small tithes against 

a general endowment. 

12. Evidence — perception is evidence of a subsequent endow- 

ment. 

13. Evidence — grant from the crown, subsequent to endow- 

ment. 

1 4. Evidence — force of vicar’s non-perception, shown to have 

originated in mistake. 

15. Evidence — force of non -perception of specific articles. 

16. Evidence — custody of instruments. 

17 . Evidence — terrier found in the archdeacon’s registry, 

18. Evidence — ancient book of endowment of a bishop. 

■ * 

19. Evidence 
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19. Evidence — ecclesiastical surveys. 

20. Evidence — terrier. 

21. Evidence — agistment tithe. 

22. Evidence — in favour of vicar’s right to agistment tithe, 

from payment of a composition under a different im- 
pression. 

23. Evidence in favour of vicar’s right to agistment titlie, from 

perception of the other small tithes. 

V. £)f tf)t ma6e of 0etting out ntgesit 

1. The setting out of tithes cannot be dispensed with. 

2. By portions of a field at a time. 

3. An hour’s notice of tithing, when requisite, is not sufficient. 

4. Invalid custom of tithing calves. 

5. Clover hay. 

6. Invalid custom of tithing corn. 

7. Valid custom of tithing geese. 

8. Invalid custom of tithing lambs. 

9. Mills. 

10. In die case of modern articles. 

11. Invalid custom of tithing pigs. 

12. Invalid custom of tithing rapesecd. 

13. What is a render in kind for wood. 

14. Valid custom of tithing wool. 

VI. £)f tftc rule, eccleisia ecclejsiac DectmasJ solherc non htbtt, 

It ajiplies only to the clergy of the same church. 

VII. a pitsscrtption in non liecimanlio. 

1. It can only be set up for a large tract of country, well known 

as a separate district. 

2. Whether it can be set up Jigainst payment of tithes due of 

common right. 

3. Proof of the deed of severance having existed, is sufficient. 

• 4. Constant nonpayment or retainer of tidies, is not a sufficient 

discharge. 

5. It cannot be set up against a lay impropriator. 

VIII. £)f real tompomiom, 

1 . Evidence of immemorial payment will not support a defence 

of a real composition. 

2. The objection to a composition real being presumed from 

usage, is founded upon the maxim of nullum iempus, 

3. To establish the composition, the evidence must clearly dis- 

tinguish it from a prescriptive payment. 

IX. £)f real fompossitiotis!. 

1 . The existence of the deed creating the composition, must 

be showm or presumed to establish the exemption. 

2. The consent of the ordinary may be presumed. 

3. Presumption of king Edw. 3. having takertupon himself to 

act as supreme ordinary. 

4. A composition of 20s. yearly out of the profits of T. manor, 

in lieu of the tidies of T. park, is good. 


X. SDf 
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X. £>f a mdljus ftecunanbu 

1. General observations — it is no objection to a modus, that 

it falls unequally on the parishioners. 

2. General observations — force of the circumstance to destroy 

the character of the payments, that they were apportioned 
by reference to the poor’s rates. 

3. General observations — a modus applicable to the inhabi- 

tants of a village, is valid. 

4. General observations — a modus payable by the owners of 

the lands, is good. 

5. General observations — rankness of a modus, a question of 

fact. 

6. General observations ^ — distinction as to rankness between a 

modus for tithe of particular things, and a farm modus. 

7. General observations — upon the rankness of a modus, the 

qnantnm of the payment is not decisive, if immeinorially 
paid. 

8. General observations — a customary payment antecedent to 

the tithe being due, may be good. 

9. A modus must have been immemorial — modern articles. 

10. Where the vicarage has been established within legal me- 

mory. 

11. Turnips cannot be the subject of a modus, being of recent 

introduction. 

12. It may exist for artificial grasses, usedintlie improvement 

of hay. 

13. A modus must have been immemorial — agistment. 

14. What recompence is as durable as the tithe discharged by it. 

15. What modus shall be too large — fleece. 

1 6. What modus shall be too large — hay. 

1 7. What modus shall be too large — lamb. 

18. What modus shall be too large — pigs. 

19. What modus sliall be too large. — Vide ^upra Gentaal 

observations.” 

20. What modus shall not be too large — calf. 

21. What modus shall not be too large — foal. 

22. What modus shall not be too large — hay. 

23. What modus shall not be too large — lamb. 

24. What modus shall not be too large — milk. 

25. What modus shall not be too large — reed ground. 

26. What modus shall not be too large — Vide mpfi'a ‘‘ Cleneral 

observations.” 

27. What modus shall be certain — ancient orchards. 

28. What modus shall be certain — cheese. 

29. What modus shall be certain — garth. 

30. What modus shall be certain — hay. 

31. What modus shall be certain — milk. 

32. What modus shall be certain — reed ground. 

S3. What modus shall be uncertain — agistment. 

.^34. What modus shall be uncertain — fowls. 

35. What modus shall be uncertain — hay: 

36. What modus shall be uncertain — milk. 


37. What 
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37. What modus shall be uncertain — pigs. 

38. What modus shall be uncertain — in lieu of praedial tithes. 

39. What modus shall be uncertain — rapeseed. 

40. * What moduses shall be inconsistent — calf and milk. 

41. In relation to moduses covering a parish, or part thereof. 

42. What customary mode of tithing sheep shall cover the agist- 

ment tithe of sheep. 

43. What modus is a wool, and not an agistment, modus. 

44. Evidence — to prove perception. 

45. Evidence — when and by what proofs a receipt shall be 

evidence. 

46. Evidence — admissibility of an entiy in a parish register 

of different moduses, the sum total of which was in a 
deceased vicar’s handwriting. 

47. Evidence — reputation not objectionable from the deceased 

person’s having been liable to tithes. 

48. Evidence — valuation made at the instance of plaintiff. 

49. Evidence — modus supported by the evidence in part, not as 

to the rest, and capable of distinction, void in toto. 

50. Evidence — whether proof of a modus limiting the extent of 

the one laid, contradicts it. 

51. Evidence — disproving a calf modus, by proving a higher 

payment beyond a certain number. 

52. Evidence — what description in the terrier shall not prove a 

hay modus to be modern. 

53. How a modus shall be laid — garden. 

54. How a modus shall be laid — milk. 

55. How a modus shall lie laid — in respect of parcels of an 

ancient estate. 

56. Issue — notwithstanding the apparent rankness. 

57. Issue — notwithstanding variations in the payment ; being 

irregularities only in the collection. 

58. Issue — the payments must be shown to have the requisites 

of moduses in point of fact. 

XI. aiiecumarp tompojSttton, tuitg ton^dtt of tge ortimarp. 

In a miscellaneous case. 

XII. jiDf pregiimutg a grant from a lap impropriator^ 

1. General nonpayment affords no presumption. 

2. Mere nonpayment of a particular species of tithe, affords no 

presumption. 

XIII. iDf cusitomarp papmentti in lieu of titfits. 

1 . They need not be immemorial. 

2. They need not be general throughout the place or parish. 

XIV. £)f a lease of titfies^ 

1. The render must be certain. 

2. A lease for so long as the lessor shall continue vicar of A. 

is good, and conveys a freeliold. 

3. Construction of. 

4. The disclaimer of a rector binds^ his lessees. 

VoL. VIII. ‘3 P 


XV. m 
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£>{ composlitmnjS lip toap of retainer* 

1 . Certainty, an essential to tlieir validity. 

2. An agreement with the landlord is not available for the 
tenant. 

3. What apportionment each incumbent is entitled to. 

4. The notice to determine the composition must be the same 
as between landlord and tenant. 

5. Whether notice to determine the composition is necessary, 
where a modus is insisted on. 

6. Whether avoided by the incumbent^s non-residence. 

7. A court of equity will not assist an incumbent in getting rid 
of a composition, on the ground of non-residence. 

XVI. £)f a bill in equitp for an actount of mfteg* 

1. The account is consequential upon the legal right; which, 

tlierefore, if doubtful, must first be established at law. 

2. Equity will not interfere after long possession. 

3. Where there has been an actual pernancy of tithes by lay 

hands, under conveyances as lay property, for a great 
while, the plaintiff will be left to law. 

4. Bill dismissed, notwithstanding an informality in the answer. 

5. Bill dismissed, notwithstanding a trivial inaccuracy in setting 

out tithe, and other circumstances. 

6. An account decreed from mispleading a modus ; but without 

cost|, as the defendant had merits. 

7. Whether the account will be carried back beyond six years. 

8. Whether an account will be decreed as to matters not de- 

fended through mistake, induced by the manner of laying 
the demand. 

XVII. £)f a bill in cquitp, to egtablisb a mobup, or a custom- 

arp papmtiu. 

1. It will not lie upon a mere demand of tithes, without suit. 

2. It will not lie to establish a modus as payable to a third per- 

son not disputing it. 

3. An action by lessee of tithes, for subtraction, is a sufficient 

ground for the bill. 

4. Of the necessary parties to the bill. 

XVI II. £)f a bill to biscober tjlie title to ntfiejS* 

By the terre-tenant against tlie rector. 

XIX. Of cbiticme cottmcteb )j)itb tbe uubjeft of tttgesi, etcrpt 
ttt relation to enbotoment* 

J . Long possession is evidence of induction, and so forth. 

2. Payment of tithes is presumptive proof against the payer. 

3. Admissibility of admissions in an answer, to prove occu- 

pation. 

4. Admissibility of a former decree, on a demand by rector 

of tithes out of his parish. 

5. Admissibility of the vicar to prove payment to himself of 

small tithes, in a suit by the rector for great tithes. 

6. Vide in div. ** Of a modm decimandiJ* 
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XX. S)f jjtfltutre relating to 

1. St. 2 & 3 Etlw. 6. c. 1 3. s. 3. 

2. St. 32 Hen. 8. c. 7. 

XXL Jtt relation to an incloeiure act. 

Construction of. 

XXII. £)f titSeg in iLonOom 

1. Mere nonpayment of the tithes, under the statute, is no 

discharge. 

2. In relation to leases. 

3. The dean of St. Paul’s is not a great man within tlie statute* 

4. The dean of St Paul’s dwelling-house, is not exempt. 

5. Tithes of the East India company’s warehouses. 

6. Of the equitable jurisdiction, in relation to. 


1. £)f tfie Ott)i0toit of titgc0* 

Tithes are great or small, according to their nature. 

Whether a tithe be great or small, is determined by the nature of it, and 
not by the mode or place of its cultivation, or the use to which it is ap- 
plied. And, therefore, the tithes of beans and peas, though gathered green 
by the hand for the food of man, are a great tithe, and included under the 
term decinue gnrbarum. Sims v. Bennett, 1 Eden, 382. ; 7 Toml. P. C. 29. 

II. £Df toBilt tgingsK a pittital titge 10 tnir. 

1. Agistment is a praedial title. 

Agistment is a praedial tithe. Scarr v. Trinity College, 3 Anst. 760. 

2. Definition of agistment tithe. 

Agistment tithe is the tithe of the herbage, eaten by cattle, not titheable. 
Ellis V. Saul, 1 Anst. 342. 

3. Agistment tithe is due for animals paying no other tithe, though less 
than a year on the land. 

Sheep kept principally for the sake of folding, if sold out of the parish 
before shearing time, shall pay agistment tithe. Howes v. Carter, 2 Anst. 
500. 

4. Agistment tithe not due for animals used in husbandry, nor when 

oocasionally used out of the parish. 

Horses kept on one farm for. its cultivation, and used occasionally on ano- 
ther farm, in a difierent parish, shall not pay agistment tithe. Otherwise, if 
habitually used. Filewood v. Button, 2 Anst. 498. 

5. Agistment tithe is not due for after-pasture, where the lands have 

been mown in the same year, and paid tithe. 

Agistment tithe is not claimable for after-pasture, where the lands have 
been mown in the same year, and paid tithe. Batchelor v. Smallcombe, 
3 Mad. 12. 

6. After-pasture. 

When grass has been cut for hay, no tithe is due for the after-pasture. 
Ellis V. Saul, 1 Anst. 342. 
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7. Grass cut and given green to beasts of the plough, shall not pay 

tithe. 

Grass cut and given green to beasts of the plough, shall not pay tithe. 
Collyer v. Howes, 2 Anst. 481 . 

8. Tithe of herbage, does not necessarily cover tithe of agistment. 

A vicar, founding his claim to agistment tithe, by showing that he alone 
has taken the other small tithes, held, to have made out his title to that 
tithe, although never till of late received or demanded by him or his prede- 
cessors, and although in antient times the crown had conveyed by grant to 
lay impropriators, tithe, not only of grain and hay, but of herbage. Her- 
bage not ex vi termini^ and necessarily covering tithe of agistment, unless 
perception be proved. Byam v. Booth and others, 2 Price, 231. 

9. Potatoes and turnips, consumed in the family of the grower. 

Potatoes and turnips, consumed in the family of the grower, are liable to 
tithe. Williamson v. Lord Lonsdale, 1 Dan. 49. 

10. Stubble mowed, and used as fodder or manure. 

Stubble mowed and used as fodder or manure, is not titheable. Tennant 
V. Stubbing, 3 Anst. 640. 

11. Wood. 

Question as to tithes of lopping of antient pollard oaks, and of beech wood, 
as well the bodies as lopping, Walton v. Tryon, Dick, 244. 

III. £Df tofiat tBingsi a perisonal ritjje ijs 

Account of tithes decreed, as to two pair of new stones added to an 

ancient mill. 

Account of tithes decreed as to two pair of new stones added to an ancient 
mill. Manby v Taylor, 3 Ves. t& Beam. 7 1 . 

IV. In relanon to cnboti^ment of bicarage0f 

1. A specific enumeration will not preclude a right to other tithes. 

A particular and minute enumeration of the several articles of endowment 
in the instrument, does not preclude the vicar^s right to other small tithes, 
not mentioned therein. Manby v. Curtis and others, 2 Price, 284. 

2. Usage will control an instrument of endowment. 

Endowment produced, shewing the vicarage expressly endowed of hay, 
not sufficient to support a bill for that tithe, without usage, against evidence 
of a money payment to the rector in lieu of corn and hay, Manby v. Curtis 
and others, 2 Price, 284. 

3. Force of the word ^^•alleragium'^ 

The words gardens, curtilages, and alferage in an endowment, will not give 
a vicar the tithe of potatoes and turnips, or of any other article not known 
in England at that time. But where there apj)ears to have been a general 
perception of all small tithes by the vicar, a subsequent endowment will be 
presumed of small tithes of every description under which the rector will be 
entitled to these articles. Williams v. Price, 1 Dan. 13. ; 4 Price, 156i 

4. Force of the word “ curtilage.” 

The word “ curtilage” in an endowment, will not per se give the vicar 
the tijjie of all articles originally grown in curtilages. WilKams v. Price, 
4 Price, 156.; 1 Dan. 13. 


5. Force 
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5. Force of the word “ gardens.** 

The word gardens,” in an endowment, will not give a vicar the tithe 
of articles of modern introduction, although they might have been originally 
usually grown only in gardens. WiHiams v. Price, 4? Price, 156. ; I Dan. 13. 

6. Evidence — usage is the broad ground of presumption in favour of 
the vicar*s endowment. 

Usage is the broad ground of presumption in favour of the vicar’s endow- 
ment, and if there be an endowment in proof, expressing of what tithes his 
vicarage shall be endowed, if any tithes received by the vicar be not among 
them, a subsequent endowment will be presumed. WiUiams v. Price, 
4 Price, 156. 

7. Evidence — presumption of endowment from perception. 

It is not sufficient that a vicar, who rests his case on presumption of an 
endowment from evidence of perception, prove that he has received the tithes 
claimed from the rest of the parish generally, and even from part of the 
district in which the defendant’s lands are situate, unless he carry it to the 
parts for which the exemption is claimed by the defence. And the vicar 
not doing so, proof on the part of the defendants, that no tithe has ever 
been paid for their lands, will entitle them to an issue. Armstrong v. 
Hewitt, 4 Price, 216. — Nor will the ecclesiastical survey (stating the vicar 
to be entitled to tithe hay in the parish generally), supply the absence of 
proof of perception from the particidar lands. Ibid. 

8. Evidence — payment of tithes is presumptive proof against the 

payer. 

Payment of tithes by defendant, a parishioner, is prima facie evidence, 
against him of the rector’s title. Chapman v. Beard, 3 Anst. 942. 

9. Evidence — perception by means of a composition. 

Perception by means of a composition, which has always been understood 
by the parties to have been paid for tithe hay, is as strong evidence as if it 
had been paid in kind. Parsons v« Bellamy, 4 Price, 190. 

1 0, Evidence — perception of modus, bad in law. 

A modus bad in law, received by the vicar, is proof of endowment of the 
.tithe for which the modus was paid. Travis v, Oxton, I Anst. 309. n. 

11. Evidence — presumptions on a claim of small tithes against a 
general endowment. 

Rector claiming small tithes against a vicar endowed generally, has no 
common law right to presumption in his favour, and therefore held to strict 
proof of his tithe. Dorman v, Curry, 4 Price, 109. 

1 2. Evidence — perception is evidence of a subsequent endowment. 

1. Perception of tithe of hay is sufficient evidence (although not received 
in kind, but by composition), of a ri^ht to that tithe by force of presumption 
of a subsequent endowment in the vicar, claiming it from the rector’s lessees, 
who plead title under the rector by permissive retainer, the rector relying 
upon an express exception of that tithe by name in the vicar’s existing 
endowment, but giving himself no evidence of perception on his part or that 
of his predecessors. Parsons v. Bellamy, 4 Price, 190. 

2. A yicar claiming tithe of hay, may establish his right by sufficient proof 
of perception during living memory, wnere none can be shown to have been 
enjoyed by the rector, although his endowment actually negative his right to 
that tithe expressly y and state it to belong to the rector, upon the presump- 
tion of a subsequent endowment, which the court is bound to adopt. Ibid. 

3. Perception of tithes by a vicar for any considerable number of years, 

3 3 where 
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where its inception cannot be shown, if it is not met by proof of perception 
by the rector or any other person, is a sufficient proof of usage to ground a 
presumption of perception long anterior, and of its having been founded on 
an endowment Nor will the court grant the rector an issue in such a case. 
Parsons v. Bellamy, 4 Price, 190. 

13. Evidence — grant from the crown, subsequent to endowment 

Grant from the crown (subsequent to endowment) of lands, including in 
the general words all the tithes, &c., is not sufficient to overturn the vicar's 
right without proof of perception. Manby v. Curtis and others, 2 Price, 
284. 

14. Evidence — force of vicar’s non-perception, shown to have origih- 

ated in mistake. 

1. Where there exists any reason which may have led successive vicars 
into a mistaken notion that they had no right to tithes, or that their right 
was committed (as, where vicars were capable of binding their successors), 
the argument founded on the vicar's non-perception, fails. Leathes v. Newitt, 
4 Price, 355. 

2. Non-perception of tithes is not an available defence as against a vicar, 
where it may be attributable to a mistake of the law, as to whether the 
tithe in dispute was a rectorial or vicarial tithe, so as to destroy the vicar's 
right. Leathes v. Newitt, 4 Price, 366. ; vide etiam Dorman v. Curry, 
Id. 109. 

15. Evidence — force of non-perception of specific articles. 

Non-perception of vicarial tithes by either vicar or rector (the latter 
admitting the vicar’s right, except as to certain titheable articles, there being 
no third claimant), in certain parU of the parish throughout which the vicar 
receives some small tithes, is negative evidence in favour of the vicar's right 
to all other than the excepted articles. Leathes v. Newitt, 4 Price, 374. 

16. Evidence — custody of instruments. 

An instrument purporting to be an endowment, without a seal remaining, 
and another purporting to be an inspeximus of the former under the seal 
of the ordinary, were rejected as coming out of private hands, unconnected 
with the matter in dispute. Potts v. Durant, 3 Anst. 789. 

17. Evidence — terrier found in the archdeacon’s registry. 

A terrier found in the archdeacon’s registry, is admissible. Potts v. Durant, 
3 Anst. 795. 

1 8. Evidence — ancient book of endowment of a bishop. 

Book of endowment of Hugo Wells, bishop of Lincoln, received as evi- 
dence. Leonard v. Franklyn, I Dan. 34. 

19. Evidence — ecclesiastical surveys. 

1. The ecclesiastic^ surveys are admissible to prove an ancient endowment, 
and aided by perception of small tithes, (though not of o//,) will give a vicar 
a right to tithes of articles of modern introduction against the lessee of the 
rector. Canliffe and another v. Taylor and others, 2 Price, 329. 

2. Ecclesiastical survey, not to be relied upon, 1 Dan. 112. 

20. Evidence — terrier. 

1. A terrier, although not signed by the impropriate rector, nor by any 

person for him, is evidence against him as to his right to tithes in the parish. 
Potts V. Durant, 3 Anst. 796. ^ 

2. Old terriers, recording that tithe of hay is payable in kind, signed by 
the rcfCtor, churchwardens, overseers, and some of the resident parishioners, 
are good evidence to rebut the presumption of a farm modus attempted to 
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be established by proof of a money payment having been uniformly rendered 
beyond living memory, in the absence of any evidence even of reputation, 
that the tithe had ever been taken in kind from the farm ; and that although 
such terriers are not proved to have been signed by any person interested 
in the farm. Nor will the court grant an issue in such a case, Mylton v. 
Harris, S Price, 19. 

3. Parol evidence as far back as living memory could reach, of the unin- 
terrupted payment of a sum of five shillings by the occupiers of land in a 
certain district, in lieu of the tithe of hay throughout such district, rebutted 
by terriers stating the five shillings to be payable in lieu of hay grown in 
crofts only, Drake v. Smith, 1 Dan. KM*. 

4. Parol evidence of uninterrupted payment as far back as living memory 
could reach, of a modus of eightpence per acre in lieu of tithe hay, not re- 
butted by terriers, stating the vicar to be entitled to tithe hay, or a modus of 
eightpence per acre in lieu thereof. Drake v. Smith, Ibid. 

2 1 . Evidence — agistment tithe. 

In a bill by the vicar for agistment tithe, which had never been received 
at all in the parish, the court decreed for the vicar's claim, without an issue, 
on the evidence of terriers and other old documents, which described him-as 
entitled to all small tithes, except wool and lamb. Gamons v. Barnard, 

1 Anst. 296. 

22. Evidence — in favour of vicar’s right to agistment tithe, from pay- 

ment of a composition under a different impression. 

Payment of a composition for tithes of turnips, where pulled or eaten off, 
where neither party considered it as an agistment tithe, is no evidence of 
perception of that species of tithe. Garnons v. Barnard, 1 Anst. 320. 

23. Evidence — in favour of vicar’s right to agistment tithe, from per- 

ception of the other small tithes. 

Vide 2 Price, 231. 

V. j0f tf)t mobe of mtim out titgegf 

1. The setting out of tithes cannot be dispensed with. 

Setting out of tithes cannot be dispensed with, even where the uncer- 
tainty of the weather prevents the corn fron^ being put into shocks at all. 
Frankly n v. Gooch, 3 Anst. 682. 

2. By portions of a field at a time. ^ 

A farmer may cut down a field in any portions most convenient, provided 
he sets out all, then cut down, before any is carried away; and provided it 
be not done vexatiously. Hall v. Machett, 3 Anst. 915. 

3. An hour’s notice of tithing, when requisite, is not sufficient. 
Where, by the custom, notice of tithing is to be given, an hour’s notice is 
not sufficient. Tennant v. Stubbing, 3 Anst. 640. 

4. Invalid custom of tithing calves. 

A custom that calves in kind are to be delivered at the will of the 
owner, after they be three weeks old, and at such time of the year as the 
owner thinks best to spare them, not hindering his breed ; and if the parson 
delay fetching, to pay for the keeping, is bad. Jenkinson v. Royston, 1 Dan. 
128. 

5. Clover hay. 

1. Where, by the usual mode of husbandry, clover hay is not made mto 
cocks at all, the tithe may be set out in the swathe. Collyer v. Howes, 

2 Anst. 481.; Baker v. Athil, Id. 491. 


3 P 4 


2. Clo. 
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2. Clover hay is titheable in the cock, not in the swathe* Collyer v. Howes, 
3 Anst. 954. 

6. Invalid custom of tithing corn. 

A custom of tithing by throwing aside every tenth sheaf as the corn is 
about to be carried, is baa. Tithes must be so set out, that the rector may 
compare them with the nine parts. Tennant v. Stubbing, 3 AnSt. 640. 

7. Invalid custom of tithing geese. 

A custom that geese should be delivered in kind before Midsummer, and 
that if any person have seven, he should pay a halfpenny for each, and that 
if seven and under ten, he should be allowed for them that want of ten, one 
halfpenny each, and so for an odd number, good. Jenkinson v. Iloyston, 
1 Dan. 129. 

8. Invalid custom of tithing lambs. 

A custom that tithe lambs should be delivered the first day of May, and 
that if any person have under seven lambs, he is to pay for every lamb a 
halfpenny ; and if seven lambs and under ten, one lamb, and to be allowed 
for every lamb short of ten, a halfpeniw, and so likewise for any odd num- 
ber ; and that lambs falling after first of May, are to be kept until a month 
old, and if longer, the keeping to be paid for, bad for uncertainty. Jenkin- 
son v. Royston, 1 Dan. 128. 

9. Mills. 

A water-mill is tithable as a praedial and local tithe in respect of the per- 
son to whom it is payable, but as a personal tithe in the mode of accounting. 
Hall V. Machett, 3 Anst. 915. 

10. In the case of modem articles. 

Where a titheable matter has been introduced into a parish within time of 
memory, but the mode of letting it has always been uniform, the court will 
support the practice by analogy to customary modes of tithing, comme sent- 
ble. Baker v. Athill, 2 Anst. 492. 

11. Invalid custom of tithing pigs. 

A custom that pigs should be delivered at the will of the owner, after 
they be nine days old, and that if the parson delay the fetching, therefore, he 
should pay for the keeping, is bad. Jenkinson v. Royston, 1 Dan. 129. 

12. Invalid custom of tiiliing rapeseed. 

A custom, that of rapeseed the tenth bushel should be rendered ready 
dressed, the parson allowing for the dressing one penny per bushel ; bad for 
uncertainty, it not being stated, what was to be rendered for a less quantity 
than a bushel. Jenkinson v. Royston, 1 Dan. ISO. 

. 13. What is a render in kind for wood. 

Quarey whether a custom to render the tenth tree is a payment in kind for 
wood. Jenkinson v. Royston, 1 Dan. 130. 

14. Valid custom of tithing wool. 

A custom with respect to wool, that the parson should have the tenth stone 
or pound, presently after clipping, and that any person selling sheep out of the 
parish after Candlemas day, and before clipping, should nevertheless pay one 
penny for the wool, is good. Jenkinson v. Royston, 1 Dan. 130. 

VI. tDe rule, tttlesJia, cctlestie fiectmass ssoldere non liebet* 

It applies only to tl^e clergy of the same church. 

Ecclesia eccUtice decimas solvere non debety applies only to the clergy of 
the same church. Warden, &c. of St. Fauls v. the Dean, 4 Price, 65. 

VII. 9: 
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VII. a {iretJcdptuin tn non tntimonno. 

1. It can only be set up for a large tract of coointry, well known as a se- 

parate district. 

A prescription in non decimando can only be set up for a large tract of 
country, well l^nown as a separate district. Nagle v. Edwards, 3 Anst. 702. 

2. Whether it can be set up against payment of tithes due of common 

right. 

Whether a prescription in non decimando can ,be set up against payment of 
tithes due of common right, (jucere, Nagle v. Edwards, 3 Anst. 702. 

3. Proof of the deed of severance having existed, is sufficient. 

There cannot be prescription in non decimando against a lay impropriator ; 
but it is not necessary to produce the deed of severance ; it is sufficient to 
show that it existed. Fanshaw v, Rotheram, 1 Eden, 276. ; 3 Gwillira, 1 177. 

4. Constant nonpayment or retainer of tithes, is not a sufficient dis- 
charge. 

To a bill for tithes, even by a lay impropriator, prescription in non decu 
mandot or presumption from mere retainer, without colour of title, is no de- 
fence ; and will not be sent to law. Berney v. Harvey, 17 Ves.jun. 119. 

5. It cannot be set up against a lay impropriator. 

Merc nonpayment of a particular species of tithe, is no evidence against 
a lay reetdr of a conveyance of that tithe. Nagle v. Edwards, 3 Anst. 702. 
Lord Petre v. Blencoe, Id. 945. 

VIII. £)f ital tompogiriDit04 

1 . Evidence of immemorial payment will not support a defence of a 

real composition. 

1. A composition real insisted on as a defence, is not supported by evidence 
of immemorial payment. Robertson v. Appleton, 2 Anst. 375. 

2. To make out a defence to a bill for tithes, of a composition real, it is not 
enough to show that the same money payment has beea constantly received 
in satisfaction of Uie tithes, for a considerable period before the 13 Eliz. ; 
byt evidence must be given of the existence of an agreement in writing, and 
that it was made between all the proper parties interested. Bennett v. 
8keffington, 4 Price, 143. 

2. The objection to a composition real being presumed from usage, is 

founded upon the maxim of nullum tempus. 

The objection to a composition real being presumed from usage, is founded 
on the maxim nullum tempus occurrit ecclesiee* Ward v. Shepherd, 3 Price, 
607. 

3. To establish the composition, the evidence must clearly distinguish 

it from a prescriptive payment. 

In order to establish a real composition for tithes, the evidence must be 
such as to distinguish it clearly from a prescriptive payment. Hawes v. 
Swaine, 2 Cox, 179. 

IX. j0f rral 

1. The existence of the deed creating the composition, must be shown 
or presumed to establish the exemption. 

1. Composition real cannot be established without showing the deed creat- 
ing it, or proving the existence of such deed. Heathcote v. Mainwaring, 
3 B. C. C. 217. 


2. Cora- 
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2. Compositipn real by grant of land in lieu of tithe, not|iroved by reputa- 
tion of the fact of such an agreement having existed, and being the oqgin of 
the exemption claimed, although corroborated by evidence nonpa3rment 
of tithe for the district, claiming the exemption, unless a deed, or evidence 
of one having once existed, be put in proof. Cbatfield v. Fryer, 1 Price 253. 

3. The mere fact of payment from a period anterior to the 13th Eliz. 
will not be sufficient to establish a composition real. The deed or instru- 
ment by which it was made, must be produced, or some evidence given, to 
show that it has existed. Bennett v. Skeffington, 1 Dan. 10. 

2. The consent of the ordinary may be presumed. 

The consent of the ordinary to a composition real, may be presumed from 
length of time* Sawbridge v. Benton, 2 Anst. 372. 

3. Presumption of king Edw. III. having taking upon himself to act 

as supreme ordinary. 

Where king Edward III. entered into a composition real, as owner of the 
land and patron of the church, he may also be presumed to have taken upon 
himself to act as supreme ordinary, comme semble. Sawbridge v. Benton, 
2 Anst. 379. 

4. A composition of 205. yearly out of the profits of T. manor, in lieu 

of the tithes of T. park, is good. 

A composition of 205. yearly out of the profits of T. manor, in lieu of the 
tithes of T. park, is good. Sawbridge v. Benton, 2 Anst. 372. 

X. £>f a motiu0 detimiinbi. 

1. General observations — it is no objection to a modus, that it falls 

unequally on the parishioners. 

It is no objection to a modus, that it falls unequally on the parishioners, 
by being as heavy on the occupiers of small, as of large tenements and farms. 
Bennett v. Read, 1 Anst. 328. 

2. General observations — force of the circumstance to destroy the cha- 
racter of the payment, that they w^ere apportioned by reference to 
the poor's rates. 

Money payments in lieu of tithes, though made as far back as living me- 
mory can reach, held not to be moduses, where many of the witnesses state 
that such payments were apportioned by reference to the poor’s rates. Nor 
will an issue be granted to try the character of such payments, so described 
by the witnesses’ depositions. Walter v. Holman, 4 Price, 171. 

3. General observations — a modus applicable to the inhabitants of a 

village, is valid. 

A modus applicable to the inhabitants of a village, has sufficient perpetuity 
in contemplation of law. Bennet v. Read, 1 Anst. 328. 

4. General observations — a modus payable by the onmen of the lands, 

is good. 

A modus payable by the ov^ners of lands covered by it, is good. Ord v. 
Clarke, 3 Anst. 638. ; Scarr v. Trinity college, Id. 765, 766. 

.5. General observations — rankness of a modus ; a question of fact. 

1. Rankness of a modus is only evidence; not an objection in point of law. 

6 Ves. 672. 

2. Rankness of a modus, a question of fact. 8 Ves. 536. 


6. General 



AppendixQ Of a modus decimandL 9M 

6. General observations ~ distinction as to rankness between a modus 

for tithe of particular things, and a &rm modus. 

Distinction as to rankness between a modus for tithe of particular things,' 
and a farm modus. 6 Ves. 672. 

7. General observations — upon the rankness of a modus, the quantum 

of the payment is not decisive, if immemorially paid. 

Upon the rankness of a modus, the quantum of the payment is not deci« 
sive, if immemorially paid. 8 Ves. 589. - 

8. General observations — a customary payment antecedent to the titlie 

being due, may be good. 

L. A customary mode of tithing sheep, paying one penny per head for 
sheep brought into the parish after Candlemas, and dipt in the parish in lieu 
of tithe of wool ; threepence per head for sheep in the parish before Candle- 
mas, and carried out before shearing time, as an average payment for the 
wool carried out, is good. The latter may be a wool modus, though the tithe 
of wool is not then due. Ellis v. Saul, 1 Anst. 84*1. 

2. By such a customary mode of tithing sheep, though the payments are 
made to the rector ; and the endowment of the vicar comprehends all the 
small tithes, yet the agistment tithe of sheep is covered. Ellis v. Saul, 

1 Anst. 342. 

9. A modus must have been immemorial — modern articles. 

A modus for tithes of articles of modern introduction cannot be supported, 
because of the anachronism. Layng v. Yarborough, 4 Price, 383. 

10. Where the vicarage has been established within legal memory. 

Account of vicarial tithes decreed against a modus of one shilling per acre 
for each acre of marsh land for tithe of hay and all other vicarial and small 
tithes : the vicarage appearing to have been established by endow^ment in 1367, 
within legal memory. Scott v. Smith, 1 Ves. & Beam. 142. 

11. Turnips cannot be the subject of a modus, being of recent intro- 

duction. 

Modus for turnips, bad ; being of too recent introduction into this coun- 
try to be the subject of immemorial usage. Leyson v. Parsons, 18 Ves. 
jun. 173. ^ 

12. It may exist for artificial grasses, used in the improvement of hay. 

A modus may exist for artificial grasses, used in the improvement of hay. 
Bertie v. Beaumont, 2 Price. 303. 

13. A modus must have been immemorial — agistment. 

Although the tithe of agistment is of recent introduction, especially in the 
north of England, a modus of a 'certain sum of money, in lieu of tithe of 
grass, whether mown or made into hay, or eaten by barren and unprofit- 
able cattle, will cover the tithe of agistment. Williamson v. Lord Lons- 
dale, 1 Dan. 49. 

14. What recompence is as durable as the tithe discharged by it. 

^ A modus of twopence, payable by every householder or inhabitant in the 
parish, for all tithe of ftiel, of fruits, of agistment, and of wood, is good. 
Bennet v. Read, 1 Anst. 322. n. 

15. What modus shall be too large — fleece. 

One shilling for every tenth fleece, in lieu of the tithe of the ten fleeces, 
rank. Layng v. Yarborough, 4 Price, 383. 


16. What 



956 


TITHES. 


[Chancery 


16. What modus shall be too large — hay. 

Moduses of eighteen pence and two shillings per acre for tithe hay, held to 
be rank. Heaton and others v. Cooke and others, Wightw. 281. 

1 7. Wh .t modus shall be too large — lamb. 

A modus of three shillings for a lamb, is so rank that the court will not 
send it to an issue. Bishop v. Chichester, 2 B. C. C. 161. 

1 8. What modus shall be too large — pigs. 

1. Modus of one shilling for every seventh pig on the ninth day, was held 
good after some doubt. Bertie v. Beaumont, 2 Price, 303. 

2. One shilling for every tenth pig, in lieu of the tithe of such ten pigs, rank, 
and not sufficiently particular as to intermediate numbers, and therefore bad. 
Layng v. Yarborough, 4 Price, 383. 

19. What modus shall be too large. — Vide mpra General observe 

tions.” 

20. What modus shall not be too large — calf. 

o 

A modus of threepence a year for every cow, and sixpence for every calf> 
in lieu of the tithes of cows, calves, and milk, is good. Prevost v. Benett and 
others, 2 Price, 271. 

21. What modus shall not be too large — foal. 

1. Fourpence for every foal, a good modus. Layng v. Yarborough, 
4 Price, 383. 

2. Modus of a penny for every foal, good. Jenkinson v. Royston, 1 Dan. 
127. 

22. What modus shall not be too large — hay. 

An issue directed to try a modus of twelve pence an acre in lieu of tithe 
hay. Heaton and others v. Cooke and others, Wightw. 281. 

23. What modus shall not be too large — lamb. 

Vide 2 Price, 303. 314. ; 4 Price, 383. ; 1 Dan. 115. 

24. What modus shall not be too large — milk. 

1. Vide 2 Price, 272. 

2. Modus of one shilling for a milch cow, in lieu of the tithe of milk of 

such cow, sent to an issue. Leathes v. Newitt, 4 Price, 355. ^ 

3. Modus of twopence for each milch cow, good. Jenkinson v. Rovston, 

1 Dan. 127. 

25. What modus shall not be too large — reed ground. 

Modus of one penny at Easter, for every acre of reed ground, good. Jen- 
kinson v. Royston, 1 Dan. 130. 

26. What modus shall not be too large. — Vide supra General ob- 
servations.” 

27. What modus shall be certain — ancient ’orchards. 

A modus for every ancient orchard, is good. Scott v. Allgood, 1 Anst. 16. 

28. What modus shall be certain — cheese. 

A modus of every tenth day’s cheese, during twenty weeks, from Holy rood- 
day, in lieu of tithe of milk, is good, commt semble. Wake v. Russ, 1 Anst. 
295. 

29. What modus shall be certain — garth. 

Twopence for every cotUge and garth, a good modus. Layng v. Yarbo- 
rotlgh, 4 Price, 383. 


30. What 
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30. What modus shall be certain — hay. 

1. As to a modus of one penny for tithe of all hay, queers, Blackburn v. 
Jepson, 17 Ves. jun. 473. 

2. Annual payment of one penny by each occupier, for tithe of hay ; a 
good modus. Leyson v. Parsons, 18 Ves. jun. 173. 

31. What modus shall be certain — milk. 

1. One penny for every strip cow, a good modus. Layng v. Yarbo- 
rough, 4 Price, 383. 

2. Modus of one penny for every heifer that hath but one calf, in lieu of 
milk, and all profits arising by such cow and heifer, except the calf, good, 
Jenkinsonv. Royston, 1 Dan. 127. 

32. What modus shall be certain — reed ground. 

A custom to pay two eggs for every hen or duck, and for every cock or 
drake, three eggs, in lieu of the tithe of eggs, is bad. Jenkinson v. Royston, 

1 Dan. 130. 

33. What modus shall be uncertain — agistment. 

Vide 3 Price, 19. 

34. Wliat modus shall be uncertain — fowls. 

Vide 1 Dan. 130. 

35. What modus shall be uncertain — hay. 

1. Vide 17 Ves. 473. 

2. A modus of a penny in lieu of tithe of hay of the lands occupied with 
each house in the parish, is bad. Travis v. Oxton, 1 Anst. 309. n. 

36. What modus shall be uncertain — milk. 

1. A modus of five shillings for every ten calves, where there happens to 
be ten, in lieu of the tithe of such calves, and also of the tithe milt of the 
cow belonging to such calves, called renew cows, or cows having had each 
a calf within the year, preceded by a modus of three halfpence for every 
cow called a renew cow, or a cow that has had a calf within the year, and 
is full of milk ; in lieu of the tithe of the milk of such cow, cannot be sup- 
ported, on the ground of inconsistency. Layng v. Yarborough, 4 Price, 383. 
The latter standing alone, would also be objectionable, because it is not 
stated what is to be paid for the number of calves under five, or between ten 
and five. Ibid. 

2. Modus of a penny a cow for milch cows, summered upon lands within 
a parish, disallowed, because of the uncertainty of the word summered. 
Rumney v. Beale, 1 Dan. 35. 

37. What modus shall be uncertain — pigs. 

Vide 4 Price, 383. 

38. What modus shall be uncertain — in lieu of praedial tithes. 

1. Modus of fourpence by each occupier having lands, cultivated by the 
plough, by three or more horses, usually called a plough, in lieu of all small 
praedial tithes of all such lands so cultivated ; bad, for uncertainty as to the 
quantity of land. Blackburn v. Jepson, 17 Ves. jun. 473. 

2. A modus of one penny for every occupier of land in tillage, in lieu of 
all praedial tithes grown upon such lands, is bad. Williamson v. Lord Lons- 
,dale, 1 Dan. 49. 

39. What, modus shall be uncertain — rapeseed. 

Eighteen pence in lieu of tithe of rapeseed, when sold in the seed, is bad 
for uncertainty, and being capable of fraud. Layng v. Yarborough, 4 Price, 
383. 


40. What 
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40. What moduses shall be inconsistent calf and milk. 

Vide 4 Price, S8S. 

41. In relation to moduses covering a parish, or part thereof. 

1. A modus covering a parish is rather a custom than a prescription, and 
may be good where a prescriptive modus, covering particular lands, i^ould 
be bad. Bennet v. Read, 1 Anst. 3294 

2. A modus pleaded of a sum of money anciently and uniformly paid for 
tithes within a certain part of a parish, held good, although it far exceed 
the sum which such part should have paid, if it had contributed its due pro- 
portion with reference to the rest of the parish, measuring the share of such 
part according to its extent with respect to the whole parish, and altliough 
some witnesses show it to have been broken in upon; and one, that he 
remembered (as appeared from depositions in an old cause), the origin of 
the payment. Byam v. Booth and others, 2 Price, 231. 

42. What customary mode of tithing sheep shall cover the agistment 

tithe of sheep. 

Vide 1 Anst. 341. 

43. What modus is a wool, and not an agistment, modus. 

A modus of one penny for every sheep, and a halfpenny for every lamb, 
brought into the parish after Candlemas, and sold out before shearing time, 
is a wool modus, not an agistment modus. Garmons v. Barnard, 1 Anst. 320. 

44. Evidence — to prove perception. 

Proof of delivery of a cheese (payable as a modus), at the house of the 
tithe gatherer, but not to himself, cannot be admitted to prove perception 
of the modus. Wake v. Russ, 1 Anst. 295. 

45. Evidence — when and by what proofs a receipt shall be evidence. 

1. A receipt even of more than fifty years old oftered to be put in to 

prove a money payment, purported by it to have been received in lieu of 
tithes, is not admissible evidence of the fact of such customary payment 
having been acted on, so as to establish the defence of a modus ; unless it 
can be also proved who the parties to the receipt were, and in what character 
they stood, and unless proof be given of the handwriting or death of the 
party giving it. Wood B. dissentient. Manby v. Curtis and others, 1 Prke, 
225. ^ 

2. An old receipt of a former rector, in ihe hands of a defendant for a 
money payment in lieu of tithes, where there was a probability that it had 
come to him from an ancestor of the same name, was held admissible 
evidence to support a modus. Bertie v. Beaumont, 2 Price, 303. 

46. Evidence — admissibility of an entry in a parish register of dif- 
ferent moduses, the sum total of which was in a deceased vicaris 

handwriting. 

An entry in a parish register of different moduses, the sum total of which 
was in the handwriting of a deceased vicar, admitted in evidence. Perigal 
V. Nicholsoh and others, Wiglitw. 63. 

47. Evidence — reputation not objectionable from the deceased person’s 

having been liable to tithes. 

It is no objection to evidence of reputation of a modus, that the 
deceased person from whom it ca^me was liable to pay tithes. Harwood v. 
Sims and others, Wightw. 112. 

^ 48. Evidence — valuation made at the instance of plaintiff. 

A valuation of tithes, made by a surveyor at the instance of the rector, 

with 
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with reference to certain money payments reputed to have been always 
made in lieu of such tithes, was held not to be evidence to fix Uie rectbr 
with an acknowledgment of such money payments, unless it be distinctly 
proved that the surveyor was expressly required by the rector to make the 
valuation with reference to such payments. Bertie v. Beaumont, 2 Price, 
303. 

49. Evidence — modus supported by the evidence in part, not as to the 

rest, and capable of distinction, void in toto. 

Modus supported by the evidence in part, not as to the rest, and capable 
of distinction, void in toto ; viz. so much for every calf, up to seven, proved r 
and different sums proved from those laid as to other numbers. 17 Ves* 
jun. 478. 

50. Evidence — whether proof of a modus limiting the extent of the 

one laid, contradicts it. 

Another modus of threepence for all sheep carried out of the parish 
between Candlemas and shearing time, covering the same place and persons, 
does not contradict the former modus for agistment, but is only to be con- 
sidered as binding it in the extent covered by the latter. Bennet v. Read, 
1 Anst. 323. 

51. Evidence — disproving a calf modus, by proving a higher payment 

beyond a certain number. 

Modus disproved by the evidence ; for every cow producing a calf, three- 
halfpence ; or if no calf, one penny : the evidence proving a higher payment 
beyond a certain number; account of tithes decreed. Blackburn v. Jepson, 
17 Ves. jun. 473. 

52. Evidence — what description in the terrier shall not prove a hay* 

modus to be modern. 

A modus claimed for hay was described in the terriers to be for all grass, 
except clover and the like/’ This is not a proof of the modus being 
modern. Franklin v. Spilling, 3 Anst. 760. 

53. How a modus shall be laid — garden. 

A modus of one penny a year in lieu of the tithe of gardens, is good, and may 
be so pleaded, without stating that it is payable for ancient gardens. As to 
ihe fact of the modus being payable for gardens generally, or ancient 
gardens, the jury will be* directed to take that into their consideration, and 
the judge to indorse the postea according to their verdict. Prevost v. Benett 
and others, 2 Price, 272. 

54. How a modus shall be laid — milk. 

Vide 4 Price, 355. 

55. How a modus shall be laid — in respect of parcels of an ancient 

estate. 

A modus claimed in respect of divers pieces of land, consisting of about 
sixty-one acres, parcel of a certain ancient estate called R., consisting of 
1500 acres, was held good. Ord v. Clarke, 3 Anst. 638. 

56. Issue — notwithstanding the apparent rankness. 

Issue directed on a modus for certain lands, amounting to one shilling per 
acre for all tithes ; notwithstanding the apparent rankness. O’Connor v. 
Cook, 6 Ves. 665. 

57. Issue — notwithstanding variations in the payment; being irregu- 
larities only in the collection. 

Issue directed to try moduses ; alleged variations in some of the payments 

appearing 
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appearing to be ohly irregularities in the collection. Blackburn v. Jepson^ 
17 Ves. jun. 473. 

58. Issue— the payments must be shown to have the requisites of 
moduses in point of fact. 

Other money payments put in evidence by a vicar than those set up by the 
occupier, cannot be considered moduses, unless he also show by the evidence 
that such payments have the requisites of moduses in point of fact, as that 
they are of immemorial origin, and invariable amount. There is otherwise 
no ground for saying that the defendants are entitled to have an issue to try 
them. Leathes v. Newitt, 4 Price, 371. 

Xr. i!)f a pectmiarii composition, toitfi tonsciit of tDe octiinacji. 

In a miscellaneous case. 

Where an agreement having been made between the rector and inhabitants 
of a parish, allotting lands in lieu of the ancient glebe, with some addition, 
in consequence of the rector’s losing certain rights of common by inclosure, 
and also providing an annual pecuniary compensation in lieu of tithes, which 
upon the successor’s declining to abide by, an amicable suit was instituted 
in the court of chancery, to which the ordinary (but not the patron, who 
was the king) was made a party, and the parishioners agreeing to increase 
the stipend, a decree was made by consent to ratify the articles. Held, 
that the agreement, though acquiesced under for eighty years (forty of which, 
however, the rector against whom the decree was made had remained incum- 
bent), was not binding as to the pecuniary compensation, the patron not 
having been a party, and the composition having been made only with regard 
to the past, and not to the future increasing value of the tithes. Attor- 
ney-general v. Cholmley, 2 Eden, 304. ; Amb. 510. ; Burn’s Eccl. Law, 
439. 

XII. £>fptt0ummg a grant from a lap impropriator. 

1. General nonpayment affords no presumption. 

1. Immemorial nonpayment of any tithes, from a district, cannot raise a 
presumption of an exemption by grant from the lay rector ; but is strong 
evidence to explain the extent of the grant of the rectory, if at all doubtful. 
Lord Petre v. Blencoe, 3 Anst. 945. 

2. A grant of *the tithes of land will not be presumed from long nonpay-, 
ment, although the lands be shown to have been once in the possession of a 
former lay impropriator, unless some evidence of the existence of a grant 
be offered, or enjoyment of the tithes be shown by at least something like 
actual pernancy, or a dealing with the tithes, as owner. Nor will evidence 
of retainer only be sufficiently strengthened to support such a presumption, 
by its being shown, that a former impropriator had dcclaredthe lands in ques- 
tion to be exempt from the payment of tithes, or by instances of exception 
of the tithes in leases by the impropriate rector. Meade and others v. Nor- 
bury, 2 Price, 338. 

3. A church being void and dilapidated, is no ground of discharge from 
the payment of small tithes to the impropriate rector, on the notion of an 
agreement having been entered into between the rector and the parishioners, 
by which the ecclesiastical duties have been dispensed with, in consideration 
of an abandonment of the small tithes. Meade and others v. Norbury, 
2 Price, 338. 

2. Mere nonpayment of a particular species of tithe, affords no pre- 
sumption. 

Vide 3 Anst. 702. 945. 


XIII. »f 
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XIII. cu0tdmarp pa|imetit$ In Iteu of ttt0rj8» 

^ 1. They need not be immemorial. 

1. Customa^ payment in lieu of tithes need not be immemorial. Whether 
eight years sumcient, or what other period, qucere, 9 Ves. 165. 

2. Decree for tithes in London at 2^. in the pound, under the statute 
37 Hen. 8. c. 12. ; the occupiers not proving any certain customary pay- 
ment in lieu of tithes; which payment will exempt an individual house if 
usually made a sufficient time to acquire the character of customary ; though 
within time of memory, and not general through the place or parish. The 
Warden and Minor Canons of St. Paul’s v. Kettle, 2 Ves. & Beam. 1. 

2. They need not be general throughout the place or parish. 

Ibid. 

XIV. £)f a lca0E of titfipsj. 

1. The render must be certain. 

An agreement to accept a, reasonable composition for tithes, not exceed- 
ing 3^. 6d. per acre, is not a lease of the tithes, for the uncertainty of the 
render. Brewer v. Hill, 2 Anst. 414. 

2. A lease for so long as the lessor shall continue vicar of A., is good, 
and conveys a freehold. 

A lease of tithes, or other matter which lies in grant, for so long time as 
the lessor shall continue vicar of A., is good, and conveys a freehold. 
Brewer v. Hill, 2 Anst. 414. 

3. Construction of. 

The lessee of a rector, in whose lease there is an exception of various 
small tithes nominatim^ and of all the tithes belonging to the vicar, is not 
entitled to tithe of potatoes, although he has always received some of the 
small tithes in kind, not mentioned in the lease speciatimy either as demised 
or excepted, and particularly for geese and pigs : his general right being ge- 
nerally abridged by the operation of the particular exceptions in the lease, 
which was held to carry the tithes of articles of modern introduction to the 
vicar; for that it was not to be inferred, from the lessee of the rector having 
received certain articles of small tithes, that he is entitled to take tithe of 
potatoes, although the vicar was not entitled to all the small tithes, nor 
had enjoyed the tithe in dispute. Cunliffe and another v. Taylor and others, 
2 Price, 329. 

4. The disclaimer of a rector binds his lessees. 

Disclaimer of a rector binds his lessees. Leathes v. Newitt, 4 Price, 374. 

XV. conip00moii0 bp toap of mainert 

l. Certainty, an* essential to their validity. 

An agreement to accept a reasonable composition, not exceeding 3s, 6d, 
per acre, is bad for the uncertainty. Brewer v. Hill, 2 Anst. 413. 

2. An agreement with the landlord is not available for the tenant. 

An agreement with a landlord to accept a composition from his tenant, is 
not binding. Brewer v. Hill, 2 Anst. 413. 

3. What apportionment each incumbent is entitled to. 

Composition for tithes received after the death of the incumbent by the 
successor, apportioned with reference to the respective periods of enjoyment. 
Aynsley v. Wordsworth, 2 Ves. & Beam. 331. 

3Q 
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4. The notice to determine the composition must be tlie^same as be- 

tween landlord and tenant. 

Notice to determine a composition for tithes, must be the same as between 
landlord and tenant. Bishop v. Chichester, 2 B. C. 161. 

5, Whether notice to determine the composition is necessary where a 

• modus is insisted on. 

Whether notice is necessary to determine a composition, where a modus 
is insisted on, qucere, Atkyns v. Lord Willoughby, 2 Anst. 397* 

6. Whether ^voided by the incumbent’s non-residence. 

1. A rector having come to an agreement with his parishioners for tithes, 
cannot in equity set up his own non-residence to avoid the contract. Atkin- 
son V. Folkes, 1 Anst. 67. 

2. Such an agreement is not within the 13 or 14 Eliz. Ibid. 

7. A court of equity will not assist an incumbent in getting rid of a 
composition on the ground of non-residence^ 

Ibid. 


XVI. ilDf a bill in eqmtp for an account of ritgecf. 

1. The account is consequential upon the legal right, which, therefore, 
if doubtful, must first be established at law. 

1. An account of tithes is consequential upon the le^al right; and there- 
fore, if the least doubt is thrown upon it by prim^ facte evidence, the ac- 
count cannot be decreed, till the right is established at law. Foxcroft v. 
Parris, 5 Ves. 221. 

2. Bill for tithes. Answer admitting the right to one-third, and submitting 
to account, and claiming the other two-thirds under a title derived from a 
grant by queen Elizabedi ; submitting to be examined upon interrogatories, 
but not setting forth a description of the lands. The defendants having gone 
into evidence in support of their claim, pressed to have the bill dismissed ge- 
nerally : the plaintiff pressed for a general account. The master of the rolls 
decreed an account as to one-third ; and as to two-thirds, the plaintiff de- 
clining to try the right at law, dismissed the bill. Foxcroft v. Parris, 5 Ves. 
Ibid. 

2. Equity will not interfere after long possession. 

1 . Where defendant, and those under whom he claimed, had been up- 
wards of ISO years in the pernancy of the tithes, a bill by a lay impropriator 
Vas dismissed. Franshaw v. Rotheram, 1 Eden, 276. 

2* Where a layman is in possession of a portion of tithes, under a title 
traced back for 150 years, a court of equity will not disturb the possession ; 
but leave the rector to establish his right at law. Scott v. Airey, i Anst. 
311. 

3. Where there has been an actual pernancy of tithes by lay hands, 
under conveyances as lay property, for a great while, the plaintiff 
will be left to law. 

Bill to establish the rector’s right to tithes, and for an account : the defence, 
though informally stated as a prescription de non decimando in a que estate, 
was as two-thirds possession by the lord of the manor under an apparent 
title by various conveyances, &c. stated by the answer, from 37 Hen. 8. of 
the lands with titnes generally, or two-tliirds specifically, with. evidence of 
reputation and notice to the plaintiff, who had purchased the advowson, and 
was lessee of the tithes : but the conunencement of the title did not appear : 
tffe bill was dismissed with costs. Strutt v. Baker, 2 Yes. 625* 


4. Bill 
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4. Bill dismissed, notwithstanding an informality in the ansWer. 
Vide 2 Ves. 625. 

5. Bill dismissed, notwithstanding a trivial inaccuracy in setting out 

tithe, arid other circumstances. 

A trivial incorrectness in setting out the tithe of wool, for which amends 
had been tendered, and nonpayment of Easter dues, which were never 
demanded, are not sufficient to save a bill from being dismissed. Baker v. 
Athill, 2 Anst. 493. 

6. An account decreed from mispleading a modus ; but without costs, 

as the defendant had merits. 

^ An account of tithes decreed upon the ground of mispleading a iiDdus, 
where there was such evidence of the payment set up, as to shew that the 
defendant had merits, with costs. Gillibran^ v. Scotson, 4 Price, 267. 

7. Whether the account will be carried back beyond six years. 
Courts of equity are not bound in tithe causes to any limitation, in point 
of the time for which the tithes are sought, although d convenienti^ it has 
been usual to confine the account to a period of six years, where the court 
sees no reason to depart from such usage. Warden, &c. of Saint Paufs v. 
The Dean, 4 Price, 86. 

8. Whether an account will be decreed as to matters not defended 
through mistake, induced by the manner of laying the demand. 
The bill was for tithe of agistment of barren and unprofitable cattle ; the 
defendant, supposing it not to relate to sheep, made no defence as to them ; 
the court refused to direct an account as to tlie sheep. Turner v. Williams, 
3 Anst. 829. 

XVll. a itiU in equttp to tsitabUo^ a mob^, or a 

tomarp papimnt. 

1. It will not lie upon a mere demand of tithes, without suit. 

1. A bill to establish a customary payment in lieu of tithes does not lie 
upon a simple demand of tithes, without suit. Gordon v. Simpkinson, 1 1 Ves. 
509. 

• 2. A bill to establish a modus will not lie, where there has been no suit 
for tithes in kind. Lord Coventry v. Burslem, 2 Anst. 567. n. 

2. It will not lie to establish a modus as payable to a third person not 

disputing it. 

The rector of M. claiming tithes in kiiti, the occupier and landlord filed 
a cross bill to establish a modus, payable to the rector of S., by the lord of 
the liberty of which the lands wqre parcel. It was objected : 1st, That the 
rector of S. not disputing the modus, a bill would not lie to establish it ; 
2dly, That the other owners of lands in the liberty should have been parties. 
The objections were allowed, and the bill dismissed. Woolaston v. Wright, 
3 Anst. 802. 

3. An action by lessee of tithes, for subtraction, is a sufBcient grounil 

for the bill. 

If an action is brought by the lessee of tithes for subtraction, it is a sufll • 
cient ground for filing a bill to establish a modus. Lord Stawell v. Atkyn.s 
2 Anst. 564. 

4. Of the necessary parties to the bill. 

1. Vide 3 Anst. 802. 

2. Vide in tit. Chancery Pleading. 

3Q 2 
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XVIIL j©f a bill ta Wficobec tfie title to titgegt 

By the terre-tenant against the rector. 

1. The terre-tenant cannot file a bill to discover the title of the rector in 
possession, in order to avoid paying tithes, where the title is not otherwise 
in issue. Bowman v. Lygon, 1 Anst. 1. ^ 

2. But if the title is in issue in the original suit for tithes, he may have 
such discovery by a cross-bill, without setting up any counter title. Ibid. 

XIX. j0f cbibnue conmeteb toitfi tge subject of ritbess, wcept 
in relation to rnbotomeitt. 

1. Long possession is evidence of induction, and so forth. 

Fifteen years possession of a benefice is prima Jude evidence of a regular 
induction, and of‘reading the. 39 articles. Chapman v. Beard, 3 Anst. 94*2. 

2. Payment of tithes is presumptive proof against the payer. 

Ibid. 

3. Admissibility of admissions in an answer, to prove occupation. 

The reading of admissions from an answer in a tithe cause to prove oc- 
cupation, confined to that part which related to lands in defendant’s oc- 
cupation at the time of filing the bill, and plaintiffs not allowed to read that 
part which related to lands of which the defendant became subsequently pos- 
sessed. Rumney v. Beale, 1 Dan. 36. 

4. Admissibility of a former decree, on a demand by rector of tithes 

out of his parish. 

An old former decree in favour of a predecessor of a rector, and a verdict 
obtained by him on an issue under it, will not assist a suit by him for tithes 
in kind, arising from lands not mihin his parish^ founded on the receipt for 
many years of a money payment, in lieu of such tithes, by way of composi- 
tion, (and not pretended by the defence to be a modus,) or preclude the 
necessity of a new trial at law, if ever since that decree and verdict, the 
succeeding rectors have neglected to take advantage of the result of the 
former suit, and received the same payment as before. On such a claim, a 
rector has no common law right. Sanders v. Longden, 4 Price, 117. 

5. Admissibility of the vicar to prove payment to himself of small tithes, 

in a suit by the rector for great tithes. 

In a suit instituted by the rector, for an account of great tithes, the evi- 
dence of the vicar to prove payment of the small tithes to liimself, is ad- 
missible. Barker v. Baker, Wightw. 397- 

XX. 0tafutri3i relating to titfiee, 

1 . St. 2 & 3 Edw. 6. c. 1 3. s. 3. 

Agistment tithe is not within the 2 & 3 Edw. 6. c. 13. s. 3. Ellis v. Saul, 
1 Anst. 342. 

2. St. 32 Hen. 8. c. 7. 

The statute 32 Hen. 8. is silent as to the manner in which a person must 
make out his right against the church, or patentees standing in the place of 
the church ; and only provides for the re-assurance and recovery of them, 
like temporal possessions in the king’s court. Fanshaw v. Rotheram, 
1 Eden, 295. 

XXI. 3[n relation to an intIosiin:c att. 

Construction of. 

An inclosure act directed part of a waste to be sold, tithe free, to defray 

the 
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Of tithes m London. 

the expences of the inclosure. The rector not otherwise a party ; and 
the saving clause extended to all claiins, except those of the lord and the 
commoners; yet the rector’s title to these tithes was bound. Riddel v. 
White, 1 Anst. 98d». 

XXII. Of titijcd in iLonioih 

] . Mere nonpayment of the tithes under die statute, is no discharge. 

Mere nonpayment of the tithes under the statute is not any answer, as 
it would not be to the claim of tithe at common law. The Warden and 
Minor Canons of St. Paul’s v. Kettle, 2 Ves. & Beam. 1. 

2. In relation to leases. 

1. Where there has been no new lease granted for many years, the clergy 
of London are to be paid for their tithes, on the expiration of the old one, 
according to the improved annual value; and when any fine is paid on 
taking a new lease in consideration of which the annual rent is reduced, 
the amount of such fine is to be taken into the calculation of the estimate of 
the yearly value. Warden, &c. of Saint Paul’s v. The Dean, 4? Price, 65. 

2. Under 37 H. 8. c. 12. the payment of a large fine, provided it be at- 
tended with no diminution of the accustomed rent, is not fraudulent or 
covinous within the statute ; and the 2s, 9d, in the pound, will be decreed 
upon the rent only. Minor Canons of St. Paul v. Crickett, 1 Dan. 37. 

3. The dean of St. Paul’s is not a great man, within the statute. 

The dean of Saint Paul’s is not a great man within the meaning of the 
exemption in the decree made under the statute of 37 Hen. 8. c. 12. re- 
l^arding the payment of tithes in London. Warden, See, of Saint Paul’s v. 
Tlie Dean, 4 Price, 65. 

4. 'The dean of St. Paul’s dwelling house, is not exempt. 

1. The dwelling home of the dean of Saint Paul’s is not exempt from the 
})ayment of tithes to the parson of Saint Gregory. Warden, &c. of Saint 
Paul’s V. The Dean, 4 Price, 65. 

2. The dwelling house, &c. of the deanery of Saint PauPs, in London, 
is not exempt from the payment of tiliics to the warden and minor canons, 
under the 37 Hen. 8. c. 12. Ibid. 

3. The rate according to the amount of w^hich the payment for such tithes 
is to be computed is 2s. 9d. in the pound, on the fair yearly rent or actual 
annual value of the premises to be let, as in the case of all other houses 
paying tithes. Ibid. 

5. Tithes of the East India company’s warehouses. 

Decree under the statute 37 Hen. 8. for payment of tithes in London, as 
to warehouses, erected by the East India company upon the $citc of old 
buildings, and occupied by them, at 2^. 9d, in the pound upon the value to 
be let ; without an issue ; no specific, customary, payment m lieu of titlics 
being alleged. Antrobus v. East India Company, 13 Yes. 9. 

6. Of the equitable jurisdiction, in relation to. 

1. Chancery hath given direction to compel the payment of tithes, for 
houses situate in the city of London. Kinastorr v. Miller, Dick. 773. 

2. Notwithstanding the statute and decree 37 Hen. 8. c. 12. the court of 
chancery has jurisdiction upon the subject of tithes in London. An account 
was decreed according to the improved rent. Another defendant setting 
forth his lease at a low rent and a fine, and alleging by answer, that he 
had never heard of any greater rent 'being paid, there being no evidence 
against it, w^as held liable only according to that rent. Canons of 8t. Paul’s 
V. Crickett, 2 Ves. 563. 
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TITLE-DEEDS. 

W5o avt entitled to tge po&0mion of tttle^^deedisi. 

1. The tenant for life, is primd facie entitled. 

2. They will therefore be delivered out of court to him. 

3. But the court will not order them to be delivered to him. 

4. Nor will they dispossess him. 

5. They may however be taken from a jointress upon her join- 

ture being confirmed. 

6. When third persons will be dispossessed in favour of the 

remainder-man. 


Wgo ate tmttled to tge posioe^oion of tttle^dceddt 

1. The tenant for life, is primd facie entitled, 

1. Primdyflcffi title-deeds are property in the custody of tenant for life. 
May be taken from a jointress upon her jointure being confirmed. 1 Ves. 76. 

2. Title-deeds are incident to the possession of a freehold estate. 3 Yes. 
225. 

3. Tenant for life is entitled to the possession of the title-deeds. 1 Sch. 
& Lef. 223. 

2. They will therefore be delivered out of court to him. 

1. Title-deeds delivered out of court to tenant for life, except when 
brought into court under an order for safe custody. Webb v. Lord Ly- 
mington, 1 Eden, 8. 

2. Title-deeds delivered out of court upon the application of the trustees 
and the tenant for life. Duncomc v. Mayer, 8 Ves. 320. 

3. But the court will not order them to be delivered to him. 

When deeds are in the hands of a tcnai^t for life, the court will not take 
them out of his hands ; but when they are not in his hands ; the court will 
not order them to be delivered to him. Hicks v. Hicks, Dick. 650. 

4. Nor will they dispossess him. 

Ibid. 

5. They may however be taken from a jointress upon her jointure 

being confirmed. 

Vide 1 Ves. 76. 

6, When third persons will be dispossessed in favour 6f the remainder- 
man. 

Where tenant for life is satisfied, and does not care about the title, but 
remainder-man is not, court will take care of the deeds, and not leave them 
in the hands of third persons, who have no right, to the prejudice of re- 
mainder-man. 1 Ves. 78. 


TOLERATION ACT. 


] . Views of the toleration act. 

2. In relation to stat. 53 Geo. 3, c. 160. 


1. Views 
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1 . Views of the toleration act. 

1. It was not intended by the legislature, in passing the 53 Geo. 3. c. 160. 
to make any alteration of the common law respecting the objects of that 
statute. Attorney-general v. Pearson, 3 Mer. 399. 

2. The object of the toleration act was only to repeal certain penal laws 
therein mentioned, leaving the common law as it stood with respect to all 
common law oftences against religion. Attorney-general v. Pearson, 3 Mer. 
405. 

2. In relation to stat. 53 Geo. 3. c. 160. 

The act 53 Geo. 3. c. 160. extends only to the repeal of the clause in tlie 
toleration act, and the other statutes therein referred to, but leaves the com- 
mon law where it was. Attorney-general v. Pearson, 3 Mer. 408. 


TREES. 

I. ^Df tge propettp in timber* 

1. Tenant in tail after possibility, has an interest and property 

in the timber. 

2. When felled, it vests in a tenant for life dispunishable. 

3. Tenant for life dispunishable, has no right to timber severed 

during a prior estate. 

4. Tenant for life has no property in underwood felled by a 

preceding tenant. 

5. In miscellaneous cases. 

II. tSe propertp in tge ptobiice of timber* 

Tenant for life dispunishable, is entitled to the interest of money 
produced by the sale of timber. 

III. asmfitn timbre map, or toil! be orbercb to, be ftileO* 

1. In the case of an executory devise over. 

2. Extent of a tenant's, dispunishable for life, right to fell 

timber. 

3. Miscellaneous cases. 

IV. Coitbtr0ion of timber to a rollateral purpose* 

1. It seems that the right of timber for repairs authorises sale 

and application of the produce. 

2. By tenant for life entitled to timber for repairs, to reim- 

burse himself expences incurred in repairs. 

3. By tenant for life impeachable, with power under an inclo- 

sure act to mortgage for the expense of the inclosure. 

V. Jn relation to t&t i00ue in tail* 

He recovered against the remainder-man for timber felled by 
agreement between the latter and the tenant for life. 

VI. Eiggt? of tfir punfia^et of stanbing timber frdm a 

tenant for lifit, impeacj^able* 

The tenant for life cannot prevent his cutting it. 
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VII. fnterfin^eme of a court of niuttp to {trtoertie timber 
felieb for tbooe etttitleb. 

1. An order will be made to prevent its removaU 

2. By ordering the produce to be invested^ 


L £>f tbe property in timber. 

1. Tenant in tail after possibility, has an interest and property in 

the timber. 

Tenant in tail after possibility of issue extinct, being dispunishable for 
waste by the law, as equally with tenant for life without impeachment of 
waste by settlement, an interest and property in the timber. 15 Ves. 427* 

2. When felled, it vests iu a tenant for life, dispunishable. 

Tenant for life without impeachment of waste, being dispunishable, has 
also the property in the trees severed. 15 Ves. 425. 

3. Tenant for life dispunishable, has no right to timber severed during 

a prior estate. 

Tenant for life without impeachment of waste, cannot maintain trover for 
timber severed during a prior estate : but it vests immediately in the owner 
of the inheritance. Tenant for life impeachable, is in the same case as to 
Underwood. 1 Ves. 484. 

4, Tenant for life has no property in underwood felled by a preceding 

tenant. 

Tenant for life has no property in the underwood till his estate comes into 
possession ; therefore cannot have an account of what was cut wrongfully by 
a preceding tenant. Pigot v. Bullock, 1 Ves. 479. 

5. In miscellaneous cases. 

1. B. was tenant for life with remainder to his first and other sons in tail, 
remainder to O. for life, remainder to her first and otlier sons in tail, with 
other contingent remainders, with remainder to B. in fee. O. had a child 
who died almost immediately, before any other contingent remainder-man 
came in esse, B. cut down timber, his own remainder in fee being the next 
existent estate of inheritance, but afterwards O. had another child. B. shall 
not take advantage of his own wrong by taking the timber so cut, nor is the 
second child of O. entitled, until it shall be seen whether B. shall have a 
child, but the produce shall be paid into court by B., with interest at four 
per ceni., and accumulate for the benefit of such person as shall appear at 
the death of B. to have title to it. Williams v. Duke of Bolton, 1 Cox, 72. 

2* Devise of real estates to A. & B. and their heirs, to the use of them 
and their heirs, in trust to permit C. to receive the rents and profits for life, 
and after her decease to stand seised of the said premises, in trust for the 
second son of D. and the heirs male of his body, remainder in trust for the 
third, fourth, and other sons of D. in tail male, remainder in trust for E. for 
life without impeachment of waste, remainder to trustees to preserve, &c. ; 
remainder to the first and other sons of E. in tail male, &c.: proviso, that in 
case there should not he a second son of D. at the time of the death of C., 
then until such second son should be boro, the said trustees should pay . the 
rents and profits of the said cst;ates to such persons as were next in 
remainder, and should he entitled to receive the same in case no such son 
should be born, C. having cut timber, this was sold under an order of the 
court, and the produce paid into the bank. At C.’s death, D. had no son, 

6 and 
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and E. was dead, leaving F. his eldest son. The produce of the timber be- 
longs to F. absolutely, and shall not abide the event of D.'s having a son. 
Dare v. Hopkins, 2 Cox, 1 10. 

IL £Df tge propewp in tftr produce of ttmben 

Tenant for life dispunishable, is entitled to the interest of money pro- 
duced by the sale of timber. 

Tenant for life, without impeachment of waste, other than wilful waste, 
held entitled to the interest ^ money produced by sale of timber. Any 
claim of tenant for life to cut timber, a question at law only. Ex parte 
Wickham, Cooper, 288. 

III. timber map, or toiil be orbereb to, be felfeb» 

1. In the case of an executory devise over. 

Where there is an executory devise over, even of a legal estate, this 
court will not permit timber to be cut : more especially in the case of a trust 
estate. 10 Ves. 278. 

2. Extent of a tenant’s, dispunishable for life, right to fell timber. 

Right of tenant for life without impeachment of waste, to cut timber, 
generally, in a husbandlike manner, independent of the effect upon the 
beauty of the place, except equitable waste. 16 Ves. 185. 

3. Miscellaneous cases. 

1. Settlement on marriage, of lands of the husband to the use of the 
husband for life without impeachment of waste: remainder to trustees to 
preserve contingent remainders : remainder to the wife for life, for her 
jointure, and in bar of dower : remainder to the first and otlier sons of the 
marriage in tail male; remainder to the daughters in the same manner; re- 
mainder to the heirs of the body of the husband and wife. The husband 
being dead without issue, as to the right of the widow to cut timber, and, 
which would he a consequence, to the property in it, when severed, as tenant 
in tail after possibility of issue extinct, either in possession, by the offer of 
merger, if the estates can unite, or, if not, in remainder, gfuare. A case 
directed. Williams v, Williams, 15 Ves. 419. 

2. Residue bequeathed in trust to be laid out in real estates, to be settled 
to the same uses as estates devised to the trustees for life successively without 
impeachment of waste ; with various limitations in strict settlement : all the 
estates for life being without impeachment of waste ; and the ultimate re- 
mainder in fee. The trustees having laid out part of the fund in an estate 
witli a considerable quantity of timber upon it, taking that to be a sound 
exercise of discretion, the first tenant for life cannot cut the whole. As to 
the consequence, whether, if the trustees are not by their character pre- 
vented from taking any benefit, .the tenant for life may have any, and what, 
proportion of the timber ; and how the excess is to be disposed of, qucerc. 
Burgess v. Lamb, 16 Ves. 174. 

3. Land devised to be sold, the money to be laid out in other estates, to 
he settled : the rents and profits until sale to go to the persons entitled to 
the estates, to be purchased. Tenant for life without impeachment of waste 
cannot cut timber on the estate to be sold. Ibid. ISO. 

4. Devise in strict settlement, with a clause of forfeiture by cutting any 
trees. Upon a bill by the infant remainder-man in tail, an inquiry was 
directed, whether any trees in the park, not ornamental, or affording shelter 
to the mansion-house, are proper to be felled ; and whether it would be for 
the benefit of all parties interested, that they should be felled and sold, and 
the money laid out in other estates to be settled to the same uses. Delapolc 
v. Delapolc, 17 Ves. jun. 150. 
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IV. of tjmter to a collattrol pattioot. 

1. It seems that the right to timber for repturs authorizes sale and ap- 

plication of the produce. 

It seems that the right to cut timber for the purpose of repairs, extends to 
selling timber and applying the produce. Wither v. the Dean, &c. of Win- 
chester, 3 Mer. 421. 

2. By tenant for life entitled to timber for repairs, to reimburse himself 

expences incurred in repairs. 

Tenant for life entitled to timber for repairs, cannot sell the same to reim- 
burse herself expences incurred in repairs. Gower v. Eyre, Cooper, 156. 

3. By tenant for life impeachable, with power under an inclosure act to 

mortgage for the expence of the inclosure. 

Tenant for life punishable for waste, with power under an inclosing act to 
mortgage for the expence of the inmosure, fell timber, and applied the 
produce instead : decreed to account to owner of next estate of inheritance. 
Lee V. Alston, 1 Ves. 78. 

V. 3n itlanon to tge mm in 

He recovered against the remainder-man for timber felled by agree- 
ment between the latter and the tenant for life. 

Tenant for ninety-nine years, if he so long live, without impeachment of 
waste, except voluntary ; remainder to trustees to preserve contingent re- 
mainders ; remainder to first and other sons in tail male ; remainder to A. in 
fee, having no son, agrees with A. to fell timber, and to divide the profits. 
The tenant for ninety-nine years has afterwards a son, who recovers from 
A.’s representatives. Garth v. Cotton, Dick. 183. 

VL’ IRtggtft of tge pur(ga0et of ^tanbtng timtier from a trnant 
for lifr, impratj^ablr. 

The tenant for life cannot prevent his cutting it. 

Tenant for life liable to waste ; having sold timber, cannot prevent the 
vendee from cutting it. 3 Ves. 3. 

VII. 3jntet:ference of a court of tquitp to pvmvUe timber felleb 

for tgo0e rntitleb. 

1. An order will be made to prevent its removal. 

Order made to prevent removal of timber wrongfully cut. Anonymous, 
1 Ves. 93. 

2. By ordering the produce to be invested. 

A., tenant for life, remainder to his sons successively in tail male; re- 
mainder to B. for life, and to her sons in the same manner, with trustees to 
preserve contingent remainders : A. being also seised of the reversion in fee, 
cut and sold timber before the birth of a tenant in tail : afterwards B, had a 
son, who died soon after his birth, and another son, who survived A. The 
pro4uce of the timber was decreed to be laid out in the funds during the 
life of A., and upon his death without having had a son, was decreed to be 
laid out in land, to be settled to the uses of the estate upon which the timber 
was cut. Powlett v. the Duchess of Bolton, 3 Ves. 374. 


TROVER. 
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TROVER. 

1. By whom maintainable. 

2. Against whom maintainable. 


1. By whom maintainable. 

Trover does not lie for one not havina the property, nor against one in 
possession under, and making sale by, order of the owner ; for conversion is 
the gist of it : and if no conversion at moment of sale, refusal aflcrwards will 
not do. Weymouth v. Boyer, 1 Ves. 4*18. 

2. Against whom maintainable. 

Ibid. 


USES AND TRUSTS. 


I. mst. 

1. Of the nature and quality of a use before the statute 27 

Hen. 8. ^ 

In relation to the casc^ voherc the confidence teas to an intent that could 
not he executed, 

2. Of the modern doctrine of uses. 

1. Influence of the statute of frauds, 

2. Where the trustee is incompetent, 

3. Springmg use, 

II. 

1 . Of the origin and nature of trust estates. 

1. What may be the subject of trust — a patent, 

2. Essentials in the creation of trusts, 

« 3. Cf the time at •mhich trusts must arise, 

4. A trust is collateral to the land, 

5. Trusts token enforced in substantial otonership^ become the mere form 

of a legal conveyance, 

6. Trust of the legeX estate can be co-extensive only toith the legal estate, 

7. A trusty in its nature illegal, cannot be erforced, 

8. A trust, in contravention of a statute, cannot he enforced, 

9. Limitation (f a trust to the lord, failing the heirs of cestui quo trust, 

is valid, 

10. The creation of a trust cannot affect the right of a third person, 

11. General rule as to the jurisdiction tf courts of equity to model trusts, 

12. Executory trusts — no difference in executing executory trust by tnill 

and covenant in marriage articles, 

13. Executory trusts ~ interposition of trustees to preserve contingent 

remainders, 

14. Executory trusts — Vihai is evidence rf an intent that the court should 

model the limitations, 

15. Executory trusts — dissenting chapel, 

16. Executory trusts'^ in a miscellaneous cose, 

17. Direct trusts — analogy or difference beltveen the rules of equity and 

at law, in cojistruing an estate as executed^ or a trust, 

18. Direct trusts — what estates arc trusts. 


19. Direct 
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19. Direct trusts — •vohat estates are executed. 

20. Direct trusts — distinction heiwen trusts executed and executory y and 

the ^ect. 

21. Direct trusts — ind^nke purpose. 

22. Direct trusts — itskere testator desires all his money may, he disposed of 

as landy or vice versa. 

23. Direct trusts — lohere the application of the subject matter is discre^ 

tional in the party taking. 

24*. Direct trusts — a trust cannot be exeeutedy tjohere no intent appears to 
create ity except by operation of lavs. 

25. Direct trusts — secret. 

26. Resulting or implied trusts — common lavs presumption. 

27. Resulting or implied — comseyance vsithout consideration* 

28. Resulting or implied — vshere there is fraud. 

29. Resulting or implied — renevsal of a lease by a trustee. 

30. Resulting or implied — purchase with trust money. 

31. Resulting or implied — purchase in the name (f a stranger. 

32. Resulting or implied — an agreement raises a trust in equity. 

33. Resulting or implied — without the word “ trust.” 

34*. Resulting or implied — that equity may raise a trusty there must be at 
least a meritorious consideration. 

35. Resulting or implied — general rules respecting vjords of confide nee , 

dircctioUy recommendation y or request y raising busts. 

36. Resulting or implied — cases hi which xcords of confidence y Sfc. were 

held to raise trusts. 

37. Resulting or implied — cases in which words of confidence y S^c. weie 

held not to raise trusts. 

38. Resulting or implied — from other woj ds. 

39. Resulting or implied — jurisdiction to convert the subject mailer y as 

between the representatives of the different estates. 

40. Resulting or implied — rule at law as to when executors take the resi- 

due; when not. 

41. Resulting or implied — cases in which executors mayy or were held to, 

take the residue. 

42. Resulting or implied — cases in which executors mayy or were heldy not 

to lake the residue. 

43. Resulting or implied — mode in which executorSy when entitled y ta*ke 

the residue. 

44. Resulting or implied — where there is no next of kiny cxecutorSy them- 

selves cxcludedy are trustees for the crown. 

45. Resulting or implied — analogy or difference between the ruhs ai 

law and in equityy as to real estate resulting under a deviscy to the 
heir. 

46. Resulting or implied — casesy under devisesy in which real estate was 

held to result to the heir. 

47. Resulting or implied — cases under deviseSy in which real equate mayy 

or was heldy not to result to the heir. 

48. Resulting or implied — for the heir on a conversion. 

49. Resulting or implied — for the heir of a party taking under a will 

converting property. 

50. Resulting or implied — on a seisin ex parte materni. 

51. Resulting or implied — general rule as to the person for whom, S)'c. 

52. Resulting or implied — where the trust cannot take ^ect. 

53. Resulting or implied — in the case of a legacy given to erect a char it y^ 

54. Resulting or implied — in the case of a conditional legacy lapsed. 

55. Resulting or implied — a term created for payment tf a stranger^ 

debty xchich he himself pays. 

56. Resulting or implied — to the lord in escheats 


57« Re- 
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57 . Bemlting or implied presumption against intending mh infant to be 
a trustee. 

2. General rules for the construction of instruments creating 

trusts. 

1 . The intention shall be the governing principle. 

2 . The limitations of trusts are to be construed the same as of legal estates. 

3. Of the construction of deeds creating trusts, 

1 . Trusts to raise portions. 

2 . The V)ord profits.'^ 

3. In the case of terms to raise by rents and profits: trustees may raise by 

sale or mortgage. 

4. A case in vohich a debt Vias held not included in a general trust for 

payment of debts. 

5. A case in vohich the trust voas for payment of the debts of a tenant for 

life. 

4. Of the construction of wills creating trusts. 

1 . A case in tvhich the limitation of a trust tvas held to be in tail. 

2 . In the case of terms to raise by rents and profits: trustees may raise by 

sale or mortgage. 

3. A trust fund to purchase cannot be applied in repairs or improvements. 

4 . A case in vshich a discretion given to trustees did not authorise them to 

change the limitations of a settlement. 

5. In the case of a poxjoer to cut timber under sanction of trustees. 

5. Of the rules by which trust estates of freehold are governed. 

1 . Of the analogy or difference between uses and trusts. 

2 . Of the analogy or difference between executing trusts by will and by 

deed. 

3 . Of the analogy or difference between a direct trust and a charge. 

4 . A trust is equivalent to the legal ownership. 

5. Trusts are deviseable — by wnat words. 

6. A trust of accumtdaiion, void for excess only. 

7 . Relief to those in the post. 

6. Of the rules by which trust-terms are governed. 

1 . Assignment to a purchaser of trust-terms created for payment of debts. 

2 . Of letting a tenant for lifcy subject to a trust term^ into possession. 

3. Void for excess only. 

7. Of the rules by which trust-estates in personalty are go- 

verned. 

A trust is equivalent to the legal ownership. 

8. Of the estate and duty of trustees. 

1. Estate of trustees. 

2 . Their acts shall not prejudice the trust — general rule.. 

3. Their acts shall not prejudice the trust — disseisi7i, abatement, or in^ 

trusion. 

4 . Their acts shall not prejudice the trust — eviction. 

5. Their acts shall not prejudice the trust — failure. 

6 . Their acts shaU not pryudice the trust --^fine by a purchaser with 

notice. 

7. Their acts shall not prejudice the trust ^fine and nonclaim to a person 

having notice. 

8 . Their acts shall not prejudice the trust ••^laches. 


9 . Their 
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9. Their acts shall not prgudice the trust mortgage by their purchaser* 

10. Their acts shall not prejudice the trust — miscellaneous, 

11. ^ direct trust shall not be barred by lapse of time. 

12. A constructive trust may be barred by lapse of time, 

13. Trustees can derive no bcn^t from the trust. 

14. Cff the rights of a trustee on the death of the cestui que trust xjoithout 

heirs, 

15. ()f the right of a trustee^ not having acted ^ to a legacy for his trouble. 

Vide in tit. Will. 

16. Trustees are bound to reimburse the cestui i^e trust — general rules. 

17. Trustees are bound to reimburse the cestui que trust — lending money 

on personal security. 

18. Trukees are hound to reimburse the cestui que trust — for taking a 

defective security, 

19. Trustees are bound to reimburse the cestui que trust — - on the fund of 

investment failing. 

’20. Trustees are bound to reimburse the cestui que trust — on the fund of 
investment sinking in value. 

21. Trustees are bound to reimburse the cestui que trust — misrepresent 

ing an investment. 

22. Trutstees are bound to reimburse the cestui que trust — failure of agents. 

23. Trustees are bound to reimburse the cestui que trust — laches. 

24. Trustees are bound to reimburse the cestui que trust — for neglecting 

to reneoo a lease. 

25. Trustees are bound to reimburse the cestui que trust — on selling stock 

•without authority, 

26. Trustees are bound to reimburse the cestui que trust — on engaging 

an infant's name in an adventure^ but afterwards refusing to engage 
the fund. 

27. Trustees are bound to reimburse the cestui que trust— from acting 

under a forged power, 

28. Trustees are bound to reimburse the cestui que trust — from enabling 

tenant for life to mortgage^ by delivering me title deeds to him. 

29. Trustees are bound to reimburse the cestui que trust — on joining with 

remainder^man to evict cestui que trust. 

30. Trustees are bound to reimburse the cestui que trust — analogy in 

cases of breach (f trust to the statute cf limitation. 

31. Trustees are bound to reimburse the cestui que trust — liability of one 
for another — distinction between trustees and executors. 

32. Trustees are bound to reimburse the cestui que trust — liability if one 
for another j by joining in a receipt, 

33. Trustees are bound to reimburse the cestui que trust — liability of one 
for another f by joining in a receipt and reconveyance of a mortgaged 
estate. 

34. Trustees are bound to reimburse the cestui que trust — liability of one 

for another y by joining in a sale, 

35. i'rustees are bound to reimburse the cestui que trust — liability if one 
for another y by joining in a transfer and sale. 

36. Trustees are bound to reimburse the cestui que trust — liability f one 
for another y by suffering the other to have trust-money under a note 
if hand, 

37. Trustees are bmind to reimburse the cestui que trust — liability f one 
for anothefy by concealing his breach of trust, 

38. Effect of a dause of indemnity. 

39. Where purdiasers are bouhi to see trusts performed. Vide in tit. 
^ CoKTRAct between Vendor and Purchaser. 

40 . Trustee charged for a misrepresentation to a purchaser. 

41. Trustees 
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4*1 . Trustees seldom permitted to purchase the trust-estate ^ general rules. 

42. Trustees seldom permitted to purchase the trust-estate — cases in 

which they have heen.permitted. 

43. Trustees seldom permitted to purchase the trust-estate-^ cases in which 

the^ have been refused. 

44. Trustees seldom permitted to purchase the trust-estate — ^ect of lapse 

of time. 

45. Trustee having engaged trust-property in an adventure^ cannot sell 

either to himself or another. 

46. Of the authority of a trustee to change the securities of investment. 

47. (f the authority ^ a trustee to sell, under a power, to arise by sale or 

mortgage, executed by mortgaging. 

48. Effect (f a clause for the eleUion of new trustees. 

49. Effect of a clause for filling up vacancies in the trustship, so as to 

keep the number complete. 

50/ urisdiciion of courts of equity to contro la trustee in appointing a 
new one. 

51. Jurisdiction of courts of equity to supply a vacancy in the office of 

trustee, vice the heir, and to invalidate nis intermediate acts. 

52. Reinstatement of a trustee cfler declining to act. 

53. Discharged, and others appointed. 

54. Devolution of trusts. 

55. Trustees have equal power. 

56. The act of the majority binds the minority. 

57. Order, under circumstances, to pay dividends to trustees, or one of 

them. 

58. Trustees are allowed all costs and expenses. 

59. Course pursued on a trustee of funded property absconding. 

60. Order, under 36 Geo.S. c. 90., for the tranfer of stock by one trustee, 

the other having absconded. 

61. Course pursued on the claim for payment by a mortgage creditor, 

under a trust for payment of his debt. 

62. Of the obligations of trustees to preserve contingent remainders. 


I. 

. 1. Of the nature and quality of a use before the statute 27 Hen. 8. 

In relation to the case where the confidence was to an intent that could not be 

executed. 

In the case of uses before the statute, where the confidence was to an 
intent, that could not be executed, it never was settled, what should be 
done with the estate. Burgess v. Wheate, 1 Eden, 219. 

2. Of the modem doctrine of uses. 

1. Influence of the statute of frauds. 

The statute of frauds has only imposed a form in declaring the use ; the 
control of the use remains as it was before the statute, the absolute will and 
declared intent of the owner. Wright v. Lord Cadogan, 2 Eden, 257. ; Arab. 
468. 

2. Wherethe trustee is incompetent. 

1. Where the trustee is deficient, the trust shall attach on the estate the 
law raises. Souley v. the Clockmaker’s Company, 1 B. C. C. SL 

2. Thus, devise to a corporation in trust ; although it be void, the trust 
shall attach upon the estate the law raises. Souley v. the Clockmaker’s Com- 
pany, Ibid. 


3. Springing 
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3. Springing use, 

1. No case of a spnoging use ever introduced m the middle of a limitation, 
but it always comes in afterwards, and determines the first gift in fee ; and 
whenever it happens to arise, it displaces the first gift, and changes the uses 
in favour of other persons. Carwardine v. Carwardine, 1 Eden, 34-. ; Femes, 
Ex. Dev. 388. 

2. There may be any number of springing uses within twenty-one years 
after lives in being. 2 Ves. 241. 

II. CcujJt* 

1. Of the origin and nature of trust estates. 

1. What may be the subject of trust — a patent, 

Quare^ whether a patent can be the subject of a trust. 1 Ves. 129. 

2. Essentials in the creation of trusts, 

Kequisites to constitute a trust; sufficient words ; a definite subject ; and 
a certain object. 9 Ves. 323. 

3. Of the time at ivhich trusts must arise. 

Though a use or trust must arise out of the original feoffment to uses, 
yet they need not be specifically created at the time of the execution of the 
deed, Wright v. Lord Cadogan, 2 Eden, 256.; Amb. 468. ; iToml. P. C. 
486. 

4. A trust is collateral to the land. 

A trust is collateral to the land, and created by contract of the party ; 
and therefore, one who comes in in the post, shall not be liable to it ; but an 
equity of redemption is inherent in the land, and binds all persons in the 
post or otherwise. Burgess v. Wheate, 1 Eden, 206. 

5. Trtist, uohen enforced^ is substantial ownership^ become the mere form of a 

legal conveyance. 

Where a court of justice takes cognizance, and compels the execution of 
trusts in substantial ownership, the trust becomes the mere form of a legal 
conveyance. Burgess v. Wheate, 1 Eden, 218. 

6. Trust (f the legal estate, can be co-extensive only voith the legal estate. 
Trust of the legal estate can be onlj^ co-extensive with the legal estate. 
Burgess v. Wheate, 1 Eden, 206. 

7* A trust, in its nature, illegal, cannot be erforced. 

The court will not execute a trust in its nature illegal. Attorney-general 
V, Pearson, 3 IVIer. 399* 

8. A trust, in contravention f a statute, cannot be enforced. 

A trust cannot be enforced in equity, when in contravention of the pro- 
visions of a statute ; even though a penalty be, by the statute, annexed to 
the offence. Ottley v, Browne, 1 Ball & Beatty, 360. 

9. Limitation of a trust to the lord, failing the heirs of cestui que trust, is 

valid. 

Limitation of a trust to the lord, failing the heirs of cestui que trust, would 
have been good, because such a liinitation would have been good at law, and 
is implied in the conveyance of every legal fee. Burgess v. Wheate, 1 Eden, 
237. 

10. The creation of a trust cannot affect the right of a third person. 

The creation of a trust cannot affect the right of a third person. Burgess 
V. Wheate, 1 Eden, 251. 

11. General 
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1 1 . General rule as to the jurisdiction of courts of equity to model trusts. 

A court of equity cannot model a trust to an intention, in opposition to a 
complete declaration. It can only interpose in the case of an imperfect 
trust. Le Rosseau v. Rede, 2 Eden, 6. 

12. Executory trusts — no difference in executing executory trust by ujill and 

covenant in marriage articles, 

1. Distinction between a will, making a direct gift and a covenant, by 
articles to be executed ; not between a covenant upon consideration of 
marriage and an executory trust by will. 12 Ves. 230. 

2. Covenant, in a marriage settlement, to settle leasehold estates in trust 
for such persons, and such or the like estates, ends, intents, and purposes, 
as far as the law will allow, as were declared concerning real estate, limited 
to the first and other sons in tail inale, with several remainders, executed by 
giving the absolute interest in the leasehold estates to the first tenant in tail in 
possession, having attained the age of twenty-one. Countess of Lincoln v. 
Duke of Newcastle. Ibid. 218. 

13. Executory trusts — hiterposition of trustees to preserve contingent re- 

mainders. 

Testator directs his executors to invest personal estate in the purchase of 
real estates, which, when purchased, he devises to A., “ to him and the 
male heirs of his body for ever, and if A. should die without issue male, then 
lie devised the same to the heir male of the body of B.’' After the estate 
tail to A., the court will insert a limitation to trustees to preserve contingent 
remainders. Harrison v. Naylor, 2 Cox, 24?7. 

14. Executory trusts — tvhat is evidoice of an intent that the court should model 

the limitations. 

Where the assistance of the trustees is necessary to complete a limatation, 
it is a sufficient evidence of the testator’s intent, that the court should model 
the limitations, but where they are already declared, the court has no au- 
thority to alter them. Austen v. Taylor, 1 Eden, 368.; Amb. 376. 

15. Executory trusts — dissenting chapel. 

Joint purchase to hold to the purchasers, their heirs, successors, and as- 
signs for ever, in trust for erecting a protestant dissenting chapel : the regu- 
lation of such an establishment, with no fixed revenue, but supported only 
by voluntary contribution, is the proper subject of a bill, not an information : 
the appointment of a minister in the congregation generally, not in the heir 
of the surviving trustee ; the number of trustees to be kept up ; but the mode 
of appointing them and the minister, Mdiether by the majority simply, or in 
any more limited way, being uncertain, an inquiry was directed, who, ac- 
cording to the nature of the establishment, are entitled to propose trustees, 
.and elect and approve a minister, Davis v. Jenkins, 3 Ves. & Beam. 151. 

16. Executory trusts — in a miscellaneous case. 

Vide 12 Ves. 218. 

17. Direct trusts — analogy or difference betxccen the rides of equity and at 
laxvy in construing an estate as executed^ or a trust. 

No instance where equity has considered an estate as not executed, at the 
same time that law would have considered it as executed. Carwardinc v. 
Carwardine, 1 Eden, 36. 

18. Direct trusts — xjohat estates are trusts. 

1. Where any act is to be done, as a conveyance to be made, the estate is 
a trust, not a use executed. 7 Ves. 201. 

2. Devise to trustees to raise by mortgage, or lease, so much money as 
would pay testator^s debts, and afterwards to permit A. to receive the reiits 
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and profits for his life,' and after his decease to permit his eldest son and the 
issue male of such eldest son to receive, &c. ; and for want of issue of A., 
then to B. in like manner ; and ibr want of issue of both, or if their issue 
should die without issue, then over. Held a trust estate, and that A. took 
in tail. Stanley v. Leonard, 1 Eden, 87. 

3. Devise, to trustees (after deducting taxes, &c.) to pay the residue to A. 
for life, remainder to the use of the heirs male of A. : these two estates do 
not unite so as to enable A. to suffer a recovery. Shapland v. Smith, 

1 B. C. C. 75. 

4. Devise, charged with debts, to trustees and their heirs ; in trust to re- 
ceive and take the rents, issues, and profits ; and thereout to support and 
educate the devisor’s son till the age of twenty-one ; and then to him. Not 
a use executed in the son before the age of twenty-one. 7 Ves. 322. 

5. Executory trust by will. 12 Ves. 231. 

6. Devise in trust, subject to the charges, to permit A. to receive and take 
the rents and profits for life: whether not a use executed, queerer 1 Ves. & 
Beam. 137. 

7. Devise to trustees, their heirs, &c. for the life of the devisor’s son, to 
support contingent remainders, in trust to permit him to receive the rents 
for life, and after his decease to his first and other sons in tail : an equitable 
estate in the son : the legal estate in the trustees, with a legal remainder to 
the first and other sons. Biscoe v. Perkins, 1 Ves. & Beam. 485. 

19. Direct trusts — vokat estates are executed. 

1. Limitation to trustees to stand seised, and receive rents and profits to 
the use of A., is an estate executed in A. Carwardine v. Carwardine, 

1 Eden, 36. 

2. Real to wife for life ; remainder to trustees to preserve contingent re- 
mainders ; remainder to A. for life ; remainder to trustees ; remainder to the 
heirs of her body ; remainder over with a declaration that she should only 
have an estate for life ; these are legal estates. Thong v. Bedford, 1 B. C. C. 
313. 

20. Direct trusts — distinction betvoeen trusts executed and executory^ and the 

effect. 

Distinction between trusts executed and executory, and the effect. 
12 Ves. 238. 

2 1 . Direct trusts — indefinite purpose. 

Distinction between express trust for an indefinite purpose, and where 
from the indefinite nature of the purpose the court concludes, that a proper 
trust could not be intended ; though the W'ords import trust. The principle 
of the latter case not applied to express trust. 2 Ves. & Beam. 298. 

22. Direct trusts — where testator desires all his money may he disposed ff as 

land, or vice versd. 

Where testator desires all his money may be disposed of as land, or vice 
versd; that is a direct trust, and will be executed in equity. 2 Ves. 176. 

23. Direct trusts — where the application of the subject matter is discretional 

in the party taking. 

If a trust is intended, but is not expressed, or is ineffectually created, or 
fails, the next of kin are entitled ; but if the person taking has a discretion, 
whether to make the application, or not, it is an absolute gift, not a trust. 
10 Ves. 535. 

24. Direct trusts — a trust cannot he executed^ where no intent appears to 

create it^ except by operation of law. 

A trust cannot be executed where no intent appears to create it, except 
by operation of law. Burgess v. Wheate, 1 Eden, 207. 


25. Direct 
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25. Direct trusts — secret* 

1. Bill by the heir at Jaw against residuary devisees, legatees, and exe- 
cutors ; suggesting a secret trust, undertaken at the request of the testator, 
either not legally declared, or, if so, void as to the real estate, and written 
acknowledgments by the defendants of an intended trust for charitable pur- 
poses ; the will also by equal legacies to them and some particular expres- 
sions importing a trust. A general demurrer to the discovery and relief 
was overruled. Mucklcston v. Brown, 6 Ves. 52. 

2. Bill by heir, suggesting a secret void trust for charity in residuary de- 
visees, but without evidence of a trust expressed, or of an engagement, ex- 
pressed or tacit preventing it, dismissed with costs ; unless the heir would 
take an issue ; to which he is entitled. Paine v. Hall, 18 Ves. jun. 4'75, 

26. Resulting or implied trusts — common late presumption* 

At common law the use was intended to be in the feoffee or conusee ; and 
is not averred ; as it must be, if to the use of the feoffor, &c. 3 Ves. 666. 

27. Resulting or implied trusts — conveyance voithout consideration. 

Resulting trust for grantor in a deed, where the consideration is only five 
shillings. 1 Ves. 92. 

28. Resulting or implied trusts — vthere there is fraud. 

1. A trustee for the sale of estates for payment of debts, who purchased 
them himself, by taking undue advantage of the confidence reposed in him 
by the plaintiff, and previously to the completion of the contract, sold them 
at a highly advanced price ; decreed to be a trustee as to the sums produced 
by such last-mentioned sale, for the original vendor. Fox v. Mackreth, 
2 Cox, 320. ; 2 B. C. C. 400. 

2. A. tenant for life, with remainder to B. in tail, by fraud gets B.'s 
authority to levy a fine, and convey the land to a purchaser ; he invests the 
purchase money in the funds, where it is clearly identified. A. is charge- 
able as a trustee to the amount, but B. has no lien on the particular fund. 
Newcomb v. Burdon, 2 Anst. 343. 

29. Resulting or implied t rusts — renexml of a lease by a trustee. 

1. A renewal of a lease for lives taken by tenant for life, is a trust for the 
benefit of those in remainder. Bowles v. Stewart, 1 Sch. & Lef. 209. 

2. Renewal of a lease taken by a trustee, shall enure to the benefit of ces- 
tui que trust, Griffin v. Griffin, 1 Sch. & Lef. 352. 

3. A. purchases a leasehold estate devised to him for the use ofthe plaintiff, 
at an appraisement, and afterwards gets a new lease in his own name ; also 
purchases part of the testator’s share, declared to be a trustee, and account- 
able for the same to the plaintiff. Killinck v. Flexney, 4 B, C. C. 160. 

4. Bequests of leaseholds for years determinable upon lives, for life, with 
remainder over, for all the residue of the testator’s term and interest to come 
therein at his decease. The term expired in the life of the testator ; who 
continued to hold, and pay half-a-year’s rent before his death, as tenant by 
the year. Upon the general words, unrestrained, comprising the interest 
from year to year, and the intention upon the whole will, a subsequent lease 
obtained by the executrix, the widow, and tenant for life under the will, was 
held subject to the uses of the will ; as the rdfeidue of the term at his death, 
if any, however short, would have been. James v. Dean, 1 1 Ves. 383. 

5. Testator seised in fee of a moiety of an estate at L., and in possession 
of the other moiety as tenant from year to year, to St. J.’s college, (his lease 
from the college having expired,) gives to his wife durante viduitate “ all 
that his messuage or tenement,with the farm and lands at L., and all his escate 
and interest therein, she paying the rent reserved to St. J.’s college, &c. 
The widow, after his death, obtains a new lease, and subsequently purchases 
the reversion of one, to whom it had been, conveyed by the college, under 
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an act of parliament : held, 1st, that the renewed lease was taken subject to 
the trusts of the will, and tliose in remainder to contribute to the fine paid by 
the widow, in proportions, to be settled by the master ; ^dly, that the pur- 
chase of the reversion, not from the college, but from the person to whom 
it had been conveyed by the college, was not, under the circumstances, to 
be taken subject to the trusts of the will. Queere, If the purchase had been 
from the college itself. Randall v. Russell, 3 Mer. 190. 

6. A., possessed of a church lease for three lives, devised it to trustees for 
certain purposes till his son R. should attain twenty-one, and when Iiis 
said son should attain that age, he directed his trustees to stand seised of 
it to the use of his said son and the heirs of his body. And by a codicil 
he directed, that if his son R, should die without issue, his son P, should in- 
herit the estate in the same manner as R. was to inherit it. R. being giiasi 
tenant in tail, if he surrendered this lease and take a new one to himself and 
his heirs for three new lives, there is no equity on behalf of P. to make II. or 
his devisees, trustees of the new lease for P. Blake v. Blake, 1 Cox, 266. 

7. A tenant for life of a leasehold interest, the subject of settlement, 
surrendering the lease, and taking a new one for his own benefit, is a 
trustee for those entitled to estates in remainder under the settlcmeut; 
and an accumulation of rent from the death of tlie tenant for life to the 
expiration of the new lease, belongs not to his devisee, but to the person 
next entitled under the settlement. Eyre v. Dolphin, 2 B. & B. 290. A 
mortgagee with notice of-the settlement, cannot protect himself as a purchaser, 
or be distinguished from the tenant for life, the mortgagor. Ibid. 

30. liesuiting or implied trusts — purchase mih trusUmoneij^ 

1. One covenants to pay money to tru.<tees to be laid out in real estate : he 
does not pay it, but purchases an estate : it is subject to the uses, Sowden v. 
Sowden, 1 B, C. C. 582. 

2. Purchases were to he made with the trust money, but no time limited 
for making them : the husband made a purchase, but directed it not to be 
to the uses : it shall not be applied to them ; but the ])ersonal estate is lia- 
ble for the breach of contract. Pitt v. Jackson, 2 B. C. 0.51. 

3. Account decreed against a trustee, who having engaged the trust pro- 
perty in an adventure, afterwards renounced it for the trust, and declared it 
to be on liis own account, though no part of the trust-rnoiicy actually laid 
out. Wilkinson v. Staftbrdjjl Ves. 32. 

4. Iruatee for the purchase ot land, died without personal assets, but hav- 
ing purchased land : the estates were held not liable to the trust ; the cir- 
cumstances affording no presumption, that they were purchased iu execu- 
tion of the trust. Perry v, Phelips, 4 Ves. 108. 

5. Irusteetor the purchase of land, died without personal assets ; having 
purchased land. If the trust could have been executed during his life, which 
upon the construction was questionable, yet, no part of the trust fund be- 
ing traced, and the circumstances affording no presumption that the pur- 
chases were made in execution of the trust, they were held not liable. Parry 
V. Phelips, 17 Ves. jun. 173. 

6. Purchases held not a substitution for estates sold under a power in a 
settlement to sell and invest the money in estates to be settled to the same 
uses ; there being no original trust, subsequent agreement, or representation 
relied on. Account decreed of the money produced by the sale, not of the 
present value. Denton v. Davies, 18 Ves. jun. 4*99. 

31. Resulting or implied trusts purchase in the name of a stranger, 

1. Payment in name of A. with Ids money raises a trust : but it is an equity 
which may be rebutted by evidence. 1 Ves. 275. 

2*<>»Purchase in the name of another, not a child or wife, a trust for the 

person 
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person advancing the money ; unless the presumption from that circumstance 
is repelled by evidence. Rider v. Kidder, 10 Ves. 360. 

3. Purchase in the name of another, a trust for the party who pays the 
consideration : except by a parent in the name of his child ; which is pre- 
sumed an advancement. The presumption capable of being rebutted ; but 
does not give way to slight circumstances. Finch v. Finch, 15 Ves. 43. 

4. Resulting trust by a joint advance upon a purchase in the name of one. 
Wray v. Steele, 2 Ves. & Beam. 388. 

5. Copyhold granted to A. and B., his wife, and C. his younger son, to 
take in succession for their lives, and the life of the survivors. The pur- 
chase-money was all paid by A. C. is not a trustee of his life-interest for A., 
but takes it beneficially Jis an advancement from his father. Dyer v. Dyer, 

2 Cox, 92. 

32. Resulting or implied — an agreement raises a trust in equity. 

Agreement concerning any subject, though in form personal, raises a trust 
in equitjr against the party liimsclf, volunteers, and claimants, with notice 
under him ; except where the effect would be to restore the power of violat- 
ing it ; as, where tenant in tail has suffered a recovery contrary to his covenant. 

1 Ves. 478. 

33. Resxdling or implied — without the word^^ trust.*' 

Trust by implication without the word “ trust.” 1 Ves. & Beam. 273. 

34. Resulting or implied — that equity may raise a trusty there must be at least 

a meritorious consideration. 

Where necessary to come to e(|i\ity to raise an interest by way of trust, 
there must be at least a meritorious consideration. 1 Ves. 55. 

35. Resulting or implied — general rules I'especting words of confidence y di^ 

reciiouy recommendation^ or request^ J'aising trusts. 

1. Words of desire or request, in order to amount to a devise, must have 
precise objects. Ilarland v. Trigg, 1 B. C. C. 142. 

2. No trust upon words of request or recommendation, unless the objects 
and the subject are certain. 10 Ves. 536. 

3. Words of request or desire in a will,, will raise»a trust wdiere the pro- 
perty and the object are certain, Pierson v. Garnet, 2 B. C. C. 38. 

4. Testator by shewing his desire, creates a trust, unless plain w'ords or 
necessary implication, that there is to be a discretion to defeat it. 2 Ves. 335. 

5. Words of recommendation not considered imperative, unless the objects 
and subject are certain. 7 Ves. 85. 

6. Words of recommendation, or precatory, or expressing hope, &:c. ; if 
the objects and subject are certain, are impcruLive, and create a trust. 

8 Ves. 380. 

7. Recommendation in a will, imperative. 9 Ves. 546. 

8. Effect of a directory clause in a will, raising an executory trust; which 
equity w ill mould to the purposes of the testator. 12 Ves. 234. 

9. Precatory words held imperative, w here the object and subject are 
certain. 18 Ves. jun. 41. 

10. Word of confidence, if the object be certain, and the subject ascer- 
tained, in equity always create a trust. Wright v. Atkyns, Cooper, 115. 

11. Words of entreaty in a bequest create a trust, although there be a 
power of selection amongst children or grandchildren. Prevost v. Clarke, 

2 Mad. 458. 

12. Power, which by the w ill the party is required to execute as a du^. 
He is a trustee for the exercise of it; and has no discretion, whether he 
will exercise it, or not. The court adopts the principle as to trusts; and 
wdll not permit his negligence, accident, or other circumstances, to disap- 
point the interest of those, for whose benefit he is to execute it. 8 Ves. ^ 
574. 
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36. Resulting or implied — cases in •which ivords of conjidenccy Sfc, •were held 

to raise trusts* 

1. The words were, I give the residue to P. P., his executors, admirtis- 
trators, and assigns ; and it is my dying request to the said P. P., that if he 
shall die without issue living at his death, the said P. P. will dispose of what 
fortune he shall receive under the will, to and among the descendants of my 
late aunt A. C., in such manner and proportion as he shall think proper.*' 
This was held at the rolls, to raise a trust for the descendants of A. C. 
2B.C.C. 38. 226. 

2. Trust raised under a recommendation by a will to a legatee, to dispose 
of her legacy among certain persons after her death. Malim v. Keighly, 
2 Ves. 333. 529. 

3. Trust raised by implication from letters, and a paper referred to by 
them, and in the handwriting of the party, tliough not signed or dated ; 
and by operation of law from advances of money. Forster v. Hale, 3 Vcs. 
696. 

4. Legacy to a father, the better to enable him to provide for his younger 
children ; he consented to secure the capital ; but was held entitled to the 
interest. Brown v. Cassamajor, 4 Ves.498. 

5. Devise to A. and her heirs for ever, “ in the fullest confidence, that 
after her decease, she will devise the propert}'^ to my family.’* A. has an 
estate for life only, with remainder in trust for the devisor’s heir, as persona 
dcsignata* Wright v. Atkyns, 17 Ves. jun. 255. 

6. Devise to a nephew in fee, “ not doubting, in case he should have no 
child, l)ut that he will dispose and give ijiy said real estate to the female de- 
scendants of my sister, in such part or parts, and manner, as he shall think 
fit, in preference to any descendant on his own female line.” Trust in the 
event described for, the sister’s children. Parsons v. Baker, 18 Ves. jun. 
476. 

7. Devise and bequest of real and leasehold estates to the devisor’s widow 
and her heirs, ‘‘ in the fullest confidence that after her decease, she will de- 
vise the property for my family.” Held, an estate for life only, with re- 
mainder in trust for the devisor’s heir as persona designaia. Wright v. At- 
kyns, 19 Ves. 299. 

8. Devise, after a direction that all the debts shall be paid, amounts to a 
charge. 1 Ves. & Beam. 274. 

9. Codicil requiring and entreating the executor, who was also residuary 
legatee, by will or deed to settle and secure 500/. to be paid at his decease, 
the testator declaring that he had omitted to express it in his will, not doubt- 
ing that the executor will readily comply with the request; a trust, by way 
of legacy out of the assets ; not a condition imposed independent of them. 
Taylor v. George, 2 Vcs. & Beam. 378. 

10. Testator expressing his will and desire, that one-third of the principal 
of his estate and effects be left entirely to the disposal of his wife among 
such of her relations as she may think proper, after the death of his sister ; 
a trust for her next of kin at the time of her death, having made no disposi- 
tion. Birch V. Wade, 3 Ves. & Beam. 198. 

11. “I give to A. C. 500/. ; and it is my will and desire that A,C. may 
dispose of the same amongst her relations, as she by will may think proper.” 
Held, a trust for the relations of A. C., and the 500/. well bequeathed by 
the will of A. C. to her sister, and her sister’s children, though made with- 
out reference to the will of the first testator. Forbes v. Ball, 3 Mer. 437. 

37. Resulting or implied — cases in which •words of confidence^ S^c, •were held 

7iot to raise trusts* 

iT Devise to testator’s wife, “ not doubting she will give what shall b® 
left to my grandchildren not sufficient to raise a trust. Wyrme v. Haw* 
kins. IB.C.C. 179. 
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2. The testator gave the residue of his personal estate to his wifey desiring 
her to provide for his daughter A. out of the same, as long as she, his wife, 
should live, and at her decease to dispose of what shall be left among his 
children, in such manner as she shall judge most proper. There is not an 
absolute trust for the children after the death of the wife. Pushman v. Fil- 
liter, 3 Ves. 7. 

3. Resulting trust for the heik ; the only express devise being to convey to 
the devisor’s son, from and after his age of tliirty ; which he did not attain ; 
and no devise by implication from a declaration, that he shall have no power 
over the estate until his age of thirty. Nash v. Smith, 17 Ves. jun. 29. 

4*. Devise to A. for life, with liberty to leave the same to whom she 
thouglit most deserving of it, recommending to her to have a due regard to 
the testatrix’s mother’s relations, is not mandatory as to the objects of the 
appointment. Randal v. Hearle, 1 Anst. 124<. 

38. Resulting or implied trusts — Jrom other wrds. 

1 . The testator devised estates, which he had surrendered in several pa- 
rishes “ to my grandchildren not sufficient to raise a trust. Wynne v. 
Hawkins, I B. C. C, 179. 

2. A woman, under a power, gave 300/. by a testamentary paper, to her 
husband ; but so much as should be remaining at his death, to her brothers 
and sisters : the property is in the husband absolutely, the words not being 
sufficiently certain, as to the property, to raise a trust. Sprange v. Barnard, 
3 B. C. C. 585. 

3. Direction to trustees to cut trees in aid of testator’s real and personal 
estate ; held not a trust, but a mere power, upon the whole of th& will. 
Gower v. Eyre, Cooper, 156. 

39. Resulting or implied — jurisdiction to convert the subject matter^ as bettveen 

the representatives of the different estates. 

The court will not interfere between representatives by changing the 
nature of property in execution of a trust, the object of which has failed. 
Croft v. Slee, 4? Ves. 60. 

40. Resulting or implied — rule at lato as to vohen executors take the residue ; 

when not. 

1. At law executors take any beneficial interest, unless contrary intent. 
1 Ves. 67. 

’ 2. At law the appointment of an executor is a gift of every thing not 

disposed of. 7 Ves. 228. 

41. Resulting or implied — cases in tvhich executors may, or were held to, take 

the residue • 

1. Executor takes all not meant to be disposed of ; not all that ia not dis- 
posed of, as in the instance of lapse ; or being appointed executor in trust, 
and no object expressed. 18 Ves. jun. 254. 

2. A legacy will not take away executor’s right to the residue, unless in- 
consistent with the supposition that he is to take the whole. 2 Ves. 80. 

3. Executor is entitled to an unbequeathed residue, unless there is a strong 
and violent presumption against him : a legacy to him affords such presump- 
tion, but parol evidence of the intention is admissible to rebut that, and is 
not to be confined to the time of making the will ; but it must be to show 
the intention at that time only. Clennell v. Lewthwaite, 2 Ves. 465. 644. 

4. Executor takes the residue,undispo8ed of, unless there is a strong and 
violent presumption against him. A legacy does afford that presumption, 
unless there are special circumstances. 4 Ves. 729. 

5. Bequest to executor, by way of exception, is not sufficient to bar him 
from the residue undisposed of. 4 Ves. 731. 

6. A legacy to an executor raises a presumption against his legal title to 
the residue ; which he may rebut by evidence. 7 Ves. 229. 

3 R 4 7. Legacies 
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7. Legacies of a diamond ring to one, and of 200/. each to some of the 
others for mourning rings, as a token of affection, &c., would not make the 
executors trustees. Sadler v. Turner, 8 Ves. 617. 

8. Bequest to executors in trust, but the trust not declared, or failing,* is 
a trust for the next of kin, 14* Ves. 370. 

9. Executors having unequal legacies, are not debarred from taking the 
undisposed residue. Bowker v. Hunter, 1 B. C. C. 328. 

10. Where there are several executors, some of them having legacies, 
does not turn them into trustees. Frewin v. Relfe, 2 B. C. C. 220. 

11. Executors, some having unequal, and others no legacies, shall take 
the undevised surplus equally. Oliver v. Frewin, 1 B. C. C. 590. 

12. So, where some of the executors have unequal, and others no le- 
gacies. Frewin v. Oliver, Ibid. 

13. Unequal legacies do not make executors trustees of the residue. 
12 Ves. 309. 

14. Executors, with unequal legacies, not trustees for the next of kin of 
the residue undisposed of. Rawlings v. Jennings, 13 Ves. 39. 

15. A blank space between the last line of a will and the signature, raises 
no presumption of an intention to dispose of the residue against the legal 
right of the executor. White v. Williams, 3 Ves. & Beam. 72. Evidence 
offered by the next of kin, rtyected : the presumption not being raised. 
Ibid. 

16. Where a testator gives a legacy to A. by will, and afterwards, by 
codicil, appoints him his executor, quccre^ if the violent presumption to 
exclude him from the surplus, arises. But where the appointment follows 
the gift of the legacy, though at any interval, in the same instrument, the 
rule does apply, because the whole instrument must be construed to have 
effect at once from the moment of signature. Langham v. Sanford, 2 Mer. 21 . 

17. Appointing one a trustee as well as executor, shall not bar his taking 
an undisposed residue. Battely v. Windle, 2 B. C. C. 31. 

18. Residue, unbequeathed, decreed to the executor, who was a legatee, 
upon the intention appearing in the will and by parol evidence. CIcnnell v. 
Lewthwaitc, 2 Ves, 465. 644. 

19. Sec Trust, 22. 23. 

20. A paper, proved as a will, reciting the marriage articles of the testa- 
tor’s daughter with A. ; confirming those articles ; and directing, that all the 
testator's property and effects shall be ''ested in A. preferable to any exe-. 
cutor or administrator upon and after the testator’s decease for all and every 
the purposes of his said agreement expressed or intended. The probate ob- 
tained by A. as executor, conclusive ; and he ^vas held not a trustee for the 
next of kin, upon parol evidence of declarations, subsequent to the will. 
Walton v. Walton, 14 Ves. 318. 

21. Testator gave all his estate and effects to two persons, their heirs, ex- 
ecutors, &c. ; upon trust, in the first place, to pay, and charged and charge- 
able with all his debts and funeral expences, and the legacies after given. 
Those persons, w hether they could claim in their individual characters, or 
not, being afterwards appointed executors, held entitled to the residue, un- 
disposed of, (including a legacy to a charity, void by the stat, 9 Geo. 2. 
c.' 36.) for their own benefit ; against the claim of the next of kin : the whole 
property being personal. Dawson v. Clark, 15 Ves. 409. 

22. Executor having general and specific legacies, not expressly for his 
care, drc., was not precluded from giving evidence of the intention, that he 
should have the residue beneficially, by an exception of plate out of furni- 
ture, bequeathed to him, and by a bequest to him of a contract for a lease- 
hold house, subsequent to the appointment of executor ; the effect being 
only, that he should not take the plate under that bequest of furniture ; and 
a future disposition of the residue might have been contemplated. Upon 
the evidence, raising rio direct intention in his favour, but mere inference 

6 from 



Appendix.] Tmst. 986 

from equivocal declarations, with an intention to make an express residuary 
disposition, the executor declared a trustee of the residue for the next of 
kin. Langham v. Sanford, 17 Ves. jun. 435. 

*23, General devise and bequest to two persons, their heirs, executors, 
administrators, &c. upon trust, in the first place, to pay, and charged and 
chargeable with all the testator’s debts and funeral expences, and the lega- 
cies after given. Those persons, being afterwards appointed executors, 
taking the absolute property, subject only to a cliarge, are entitled to the 
residue undisposed of, (including a legacy to a charity, void by statute 
1) Geo. 2. c. 36.) for their ov/n benefit, against the claim of the next of kin ; 
the whole property being personal. Upon their right, as executors, qu(crc, 
Dawson v. Clark, 18 Ves. jun. 247. 

24. Unequal legacies to executors; the residue of the testator’s personal 
estate being undisposed of, held, that they were entitled to such residue ; 
the giving to them of unequal legacies, manifesting that it was the intention 
of testator that one should have more than the other. Bowker v. Hunter, 
Dick. 605. 

25. Executors not trustees of the residue for the next of kin : two of them 
only having a legacy, expressed to be a testimony of regard ; and immedi- 
ately following a particular trust, imposed upon them. Griffiths v. Hamilton, 
12 Ves. 298. 

26. Executors entitled to the residue, undisposed of: no inference against 
their legal right by any interest under the will ; one only having a legacy ; 
and, though called trustees as to specific trusts, imposed upon them, distinct 
iVom their appointment, as executors, no clear intention to make them trus- 
tees of the residue ; wdiich requires a strong and violent, though not irresisti- 
ble presumption. Pratt v, Sladden, 14 Ves. 193. 

27. Surviving executor held entitled to the whole residue, where the exe- 
culors Jiad unequal legacies; and, though the testator had left his will unfi- 
nished, a blank being in the ordinary place for the residuary clause. White 
V. Williams, Cooper, 58. 

42. llcstdling or mpUed — cases in xvIiicJi executors niap, or xvcrc held not to-, 

take the residue, 

1. Wlicrc it appears by express declaration or f)Iain inference, that exe- 
cutors are not intended to take the residue beneficially,' tliey are trustees. 
A legacy is only one mode of showing it; and if expressed to he for care 
aiul trouble, j)arol evidence cannot be received. 4 Ves. 22. 

2. A specific legacy shall bar the wife, being executrix, from taking the 
undisposed surplus. Martin v. Rebow, IB.C. C. 154. 

3. Executor having an annuity of 3/. for collecting rents, turns the exe- 
cutor into a trustee. Lowson v. Copeland, 2 B. C. C. 156. 

4. Executrix having a life-estate, residue to be divided among next of kin. 
Zouch V. Lambert, 4 B. C. C. 326. 

5. Executor having a legacy expressly for his care and trouble, is a trustee 
of the residue, undisposed of, for the next of kin. 12 Ves. 308. 

6. Executor having a legacy expressly for his care, &c., cannot produce 
evidence of intention tliat, he should take the residue benelieiaII 3 ^ 17 Ves. 
juii. 443. 

7. Executor with a legacy, or executors having equal legacies, trustees 
for the next of kin, of the residue undisposed of; as being part given, they 
ci^nnot be intended to take the whole. 1 Ves. & Beam. 277. 

8. Executors having equal legacies for their care and trouble ; trustees of 
the residue for the next of kin. Gibbs v. Humsey, 2 Ves. &: Beam. 294. 

9. Executors appointed expressly in trust, take the residue, undisposed of, 
not beneficially, but in trust for the next of kin. 14 Ves. 198. 

10. Personal property bequeathed upon trust, which does not exhaust the 
xvhole, the executor not entitled to the surplus. 18 Ves. jun. 255. 

1 1 . Legacy 
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11. Legacy to an executor who is also a trustee, excludes him from the 
beneficial interests in the residue, unless expressly given. Bull v. Kings- 
ton, 1 Mer. 314. 

12. Tlie executor being by a legacy for his care, clearly a trustee of the 
residue for the next kin, the other must be a trustee also. White v. Evans, 
4 Vcs. 21. 

13. Equal legacies to two executors, make them trustees of the residue un 
disposed of; notwithstamling inequality as to the real estate. So, though the 
legacies are given by a subsequeril instrument. 6 Ves. 64. 

14. Two of the executors being clearly trustees by the effect of directions 
annexed to their appointment, all the executors are trustees for the next of 
kin of the residue undisposed of. Sadler v. Turner, 8 Ves. 617. 

15. One of the executors being a trustee of the residue, all are trustees. 
12 Ves. 308. 

16. A legacy to the next of kin, does not rebut the trust of the residue un. 
disposed of. 12 Ves. 310. 

17. In the ordinary case of lapse, the executor will not take, though the 
subject is not given to any one else. 18 Ves. jun. 255. 

18. Where the residue is given to one who dies in the lifetime of the tes- 
tator, whereby it is lapsed, the executors, though they have no legacies, are 
trustees for the next of kin. Bennet v. Batchelor, 3 B. C. C. 28. 

19. Residuary legatee dying in life of testator, executors are trustees of 
residue for next of kin, though no legacy to them, except 10/. to one for 
mourning. Bennet v. Batchelor, 1 Ves. 63. 

20. Real and personal estate being given to trustees to be sold and con- 
verted into personalty, the trustees to pay the produce to A. for life, with- 
out further disposition ; the residue does not go to the trustees as undisposed 
of, (though made executors, and one of them had a legacy;) but is a result- 
ing trust for the heir for so much as was the produce of the real estate, and 
as to the personal for the next of kin. Robinson v. Taylor, 2 B. C.C. 589. 

21. Where the testatrix, by wu‘11, made the defendants trustees, and gave 
them legacies, and by codicil appointed them executors, and ordered them 
to be paid for journies and expences ; this shews an intention to make them 
executors in trust only. Dean v. Dalton, 2 B. C. C.634. 

22. Testator gives to defendant several benefits, in case she continues 
unmarried, but gives her a sum of money secured on a market, absolutely, 
and makes her executrix ; the residue 3hall go to the next of kin. Nourse 
V. Finch, 4 B. C. C. 239. 

23. Executor held a trustee for the next of kin of the residue undisposed of 
upon a legacy, against an argument upon the will opposing the presumption. 
Abbott V. Abbott, 6 Ves. 343. 

24. Executor trustee of the surplus for next of kin, where both had lega- 
cies. Kennedy v. Stainsby, I Ves. 66. n. 

25. Executors, having legacies of 20/. a-piece to buy mourning rings, and 
equal specific legacies, were upon the former held trustees of the undisposed 
of residue for the next of kin. Nisbett v. Murray, 5 Ves. 149. 

26. Executors, though not having legacies, held trustees of the residue 
for the next of kin. Urquhart v. King, 7 Ves. 225. 

27* Residue unbequeathed; codicil disposing of it, but with blanks for 
names, &c. not filled up, and unexecuted, found with the will ; and con- 
tradictory evidence of intent : executor having a specific legacy trustee for 
the next of kin. Nourse v. Finch, 1 Ves. 344. 

28. Residue unbequeathed ; codicil disposing of it, but with blanks for 
names, &c. not filled up, and unexecuted, found with the will : and contra- 
dictory evidence of intent : executor having a specific legacy is a trustee for 
th§ next of kin. Hornsby v. Finch, 2 Ves. 78. 

29. Executor having specific bequests by will and codicil, held a trustee for 
the next of Cin as to the residue undisposed of. Holford v. Wood, 4 Ves. 76. 

30. Testatrix 
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30. Testatrix by will, appointed an executor, and gave him a legacy : 

afterwards, by a testamentary paper, she directed the residue to be disposed 
of according to private* instructions to bkn ; and, having by a subsequent 
codicil added another executor, died without giving any instructions : the 
executors are trustees of the residue for the next of kin. Mordaiint v. Hussey, 
4Ves.ll7. ‘ 

31. A partnership in London being appointed, not individually, but as a firm, 
executors and guardians claimed the resid^ undisposed of in exclusion of 
persons appointed attorneys, executors, ^d guardians, in Denmark, and 
others appointed attorneys and executors in India : decreed a trust for the 
next of kin ; and it was referred to the master to appoint a guardian. De 
Ma/.er v. Pybus, 4 Ves. 644. 

32. llequest of various particulars, comprising all the testator's personal 
estate, to his wife for life : then, after specifically disposing of and charging 
with legacies certain parts after the death of his wife, he appointed her exe- 
cutrix, she paying his debts and funeral expences : held a resulting trust as 
to the residue ; there being no farther disposition, and no evidence. Dick, 
v. Lambert, 4 Ves. 725. 

33. Testatrix bequeathed to her sister B. for life ; declaring, that it was her 
absolute desire, that she bequeathed to those of her own family what she has 
power to dispose of, provided they behave well to her. B., by her will, de- 
claring, she meant to make no disposition of her sister’s property, it was held 
a trust for the next of kin of B. Cruwys v. Colman, 9 Ves. 319. 

34. Testator, revoking all wills and codicils, declared that to be his codi- 
cil ; by which he directs, that the whole of his property, “ shall pass by this 
my codicil according to law,” save and except some legacies mentioned ; 
and apj)ointed his brother sole executor ; requesting him to make such little 
arrangements as l)c has reason to think the testator should wish. The exe- 
cutor is a trustee for the next of kin and widow, according to the statute of 
distributions. Lord Cranley v. Hale, 14 Ves. 307» 

35. General devise and bequest to executors, having equal legacies of 
stock for mourning, their heirs, executors, &c. on the especial trust to 
devote all, both real and personal, to debts, legacies, and annuities; a result- 
ing trust of the residue. Southouse v. Bate, 2. Ves. & Beam. 396. 

36. Personal estate bequeathed to trustees upon trust. The executors, 
one of whom was also one of the trustees, not entitled beneficially, in default 
of* the declaration of trust. Milnesv. Slater, 8 Ves. 295. 

37. Executors trustees of the residue, undisposed of, for the next of kin 
by the eftect of expressions in the will, importing a trust, and reversionary 
legacies upon the decease of two annuitants. Legacies to the next of kin do 
not exclude them. Seley v. Wood, 10 Ves. 71* 

38. Residuary bequest cancelled by striking through with a pencil all the 
disposing part, leaving only the general description, with notes in pencil in 
the margin, indicating alteration, ' and a different disposition of certain arti- 
cles; a resulting trust for the next of kin. Mence v. Mence, 18 Ves. 
jun. 348. 

39. Instances, where the residue being intended to be given from the 
executors, they cannot take it ; though the bequest does not take effect. 
15 Ves. 414. 

40. Testator gives to A. 10,000/., together with the furniture in his houses, 
(plate only excepted,) and appoints him executor. Although the legacy con- 
stitutes a violent presumption in law, that the testator meant to exclude him 
from the beneficial interest in the residue, the exception out of the bequest 
of furniture is not a circumstance to Confirm that presumption, so as to pre- 
clude him from giving parol evidence of intention in his power ; such evi- 
dence being also liable to be repelled by evidence of a contrary intention. 
The evidence not amounting to a direct intention in the executor s favour, 
and beinir met by contrary evidence, tending to confirm the legal pi usump- 

tion 
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tion against him, he was declared by the master of the rolls to be a trustee of 
the residue for the next of kin ; and decree affirmed upon appeal. N. B. In 
this case it was contended, that to rebut the presumption of law, it is enough 
to shew evidence of an intention to exclude the next of kin, without any 
evidence of direct intention in favour of the executor ; but the lord chan- 
cellor’s judgment seems to have left that point undecided. Langham v. San- 
ford, 2 Mer, 6. 

r 4-1. Testator appoints A. ar^ B. his executors, together with his wife, 
“ hoping they will be so goo "out of respect to his wife, to accept the 
office."’ And as to uohat tvorldly property he hady ** I dispose of the same in 
manner following.” The testator then gave several specific and pecuniary 
legacies, but made no disposition of the residue. Held, that the intention 
was clearly expressed by the clause requesting the executors to accept the 
office, followed by the declaration as to his disposal of his whole property,- 
that the executors should not take the residue beneficially. Giraud v. Han- 
bury, 3 Mer. 150. 

43. Resulting or implied trust — mode in x^diich executor s^ uohen cniilled, take 

the residue. 

Executors take the residue, precisely in the same plight as residuary 
legatees would take it. 15 Ves. 417. 

44. Resulting or implied — tohcrc there is no next of kin^ executors^ themselves 

excluded^ are trustees for the crotvn. 

Executors having legacies given to them, and there being no next of kin 
to take the undevised surplus, are trustees for the crown. Middleton v. 
Spicer, 1 B. C. C. 201. 

45. Resulting or implied trusts — analogy or difference hetvicen the rides at 
latv and in equity^ as to real estate resulting under a devise to the heir. 

Whatever is not disposed of in equity results to the heir, as at law. 
10 Ves. 280. 

40. Resulting or implied trusts — cases^ under devises^ in tvhich real estate xims 
held to result to the heir, 

1. Ileal estate given to an executor in trust to sell, and to make one mass 
with the personal estate, and the residue to he divided amongst particular 
legatees, in proportion to their legacies ; turn of the legatees died in llu* 
testator’s lifetime ; such proportion as they would thereby have been entitJid 
to, had they lived, which arose from the real estate ; held, on appeal, to result 
for the benefit of the heir at law. Akeroid v. Smithson, Dick. 566. 

2. E. C. conveyed several sums of money to trustees, to be laid out in 
land, to be settled to the use of himself for life, remainder as to the lands, t<» 
be purchased with different sums, to several of the same uses, but with dif- 
ferent ultimate remainders: by will, he gave leasehold estates and a mort- 
gage to secure annuities ; the surplus interest, or the rents of the lands to be 
purchased to be paid to 11. C. for life, and to be settled in the same manner 
as his other estates. It being uncertain which of the limitations the devise 
was to follow, it is, as to the ultimate remainder (the intermediate uses being 
spent,) undisposed of, and goes to the heir at law as a resulting trust. Les- 
lie V. Duke of Devonshire, 2 B. C. C. 187. 

3. Devise of real and personal in trust ; personal alone being sufficient, 
and the residue undisposed of, there is a resulting trust as to the real for the 
heir at law. Robinson v. Taylor, 1 Ves. 44. 

4. Devise upon a future contingency; and no intermediate disposition of 
the rents and profits : a resulting trust for the heir. 3 Ves. 725. 

5. Entitled by way of resulting trust until the determination of an event, 
upon which future contingent estates were to arise, restrained from cutting 
timber. Stansfield v. Hab^ergham, 10 Ves. 273. 


6. Con- 
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6. Conversion of real estate into personal by will for a particular purpose, 
which failed : a resulting trust for the heir, against the next of kin. Wil- 
liams V. Coade, 10 Ves. 500. 

7. Devise of real estate to be sold. The object being a provision for 
legacies, not an absolute conversion to all intents, a resulting trust for the 
heir at law as to the surplus ; which was not affected by the appointment of 
“ residuary executor.'' Berry v. Usher, 11 Ves. 87. 

8. Resulting trust for the heir : a special disposition of money to be raised 
by sale of the estate, failing by lapse. 12 Ves. 416. 

9. General devise and bequest upon trusts, not sufficient to exhaust the 
whole property ; a resulting trust for the heir and next of kin. 15 Ves. 416. 

10. Devise and bequest upon trust ; the devisee cannot take beneficially 
the real estate not exhausted ; but a trust results for the heir ; nor can tlie 
executor, whether himself, the trustee, or another, take beneficially the sur- 
plus of the personal property. 18 Ves. jun. 255. 

11. Bequest of accumulated fund from real and personal estate, when the 
legatee attains twenty-one ; upon his death under that age, a resulting trust 
for the respective representatives. Chambers v. Braiisford, 18 Ves. jun. 
368. 

12. Devise, when the devisee attains twenty-one, a resulting trust for the 
heir until that period; and by the previous deatli of the devisee, the remain- 
der accelerated. Chambers v. Braiisford, Ibid. 

13. Where a term was created, and no trusts of it declared, but the 
estates devised to tenant for life, with remainders over, the court decided 
that there was no resulting trust as to the term, but that it attended the in- 
lieritance. Sidney v. Miller, Cooper, 206. 

14. When in a will, the intention of the testator, being to provide an 
auxiliary fund for legacies, and not a complete conversion out and out ; the 
residue of the real estate, after making good the deficienc}^ of the personal 
in payment of legacies, a resulting trust for the heir at law: notwithstanding 
a legacy given him, and the testator “ appointed and devised residuary 
legatees.’’ Kellett v. Kellett, 1 Ball & Beatty, 533. 

15. Devise after payment of debts, legacies, &c. of specific freehold and 
leasehold estates, to A., subject to incumbrances ; and of all other his free- 
hold and leasehold estates, together with all his personal estates, to trustees, 
to sell ; and out of the money, in the first place, to pay their expences in 
execution of the will or trusts ; and, without farther disposition, appointing 
th6 trustees executors. A resulting trust as to the produce of the real 
estate for the heir at law. Hill v. Cock, 1 Ves. & Beam. 173. 

16. Devise of freehold estate, in trust, to sell and apply the money to- 
wards payment of the legacies ; the residue of the personal estate, after pay- 
ment of debts, legacies, &c. upon trust to convert all the said residue of his 
personal estate into ready money, to be laid out in freehold property, to be 
settled. The personal estate leaving a residue beyond the charges, the real 
estate a resulting trust for the heir at law ; and charged with the legacies, 
not primarily, but only as an auxiliary fund to the personal estate. Maugh- 
am v. Mason, 1 Ves. & Beam. 410. 

17. Money produced by the sale of real estate, bequeathed for charitable 
purposes, a resulting trust for the heir. Gibbs v. Rumsey, 2 Ves. & Beam. 
294. 

47. Resulting or implied trusts — cases under devises, in •which real estate may, 
or •was held not to, result to the heir. 

1. If an estate is devised, charged with legacies, which fail, the devisee, 
and not the heir, shall have the benefit of it. 4 Ves. 811. 

2. In case of lapse of real estate the heir takes. 8 Ves. 25. 

3. No resulting trust for an heir taking a benefit in the will ; but subject 
to circumstances. 1 Ves, & Beam. 278. 


4. Con- 
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4. Construction of a devise in fee, subject and chargeable with annuities, 
upon the intention collected from the whole will, a beneficial devise, and not 
a trust resulting to the heir as to the surplus beyond the annuities. King v. 
Dennison, 1 Ves. & Beam. 260. 

5, Residuary bequest to trustees and executors described both by their 
character and names, to be disposed of to such person and persons, and in 
such manner and form, and in such sum and sums of money, as they in their 
discretion shall think proper and expedient ; an absolute interest to them 
beneficially, or an absolute power of appointment; excluding the next of 
kin, and the heir, as to the produce of real estate. Gibbs v. Rumsey, 2 Ves. 
& Beam. 294. 

48. Resulting or implied — for the heir on a conversion. 

Question of a resulting trust only arises between the real and personal 
representative of the testator, not* between the representatives of a party 
taking under the will. Ashby v. Palmer, 1 Mer. 29t). 

49. Resulting or implied — for the heir of a party taking under a xvill, 

converting property. 

Ibid. 

50. Resulting or implied trusts — on a seisin ex parte materna. 
Conveyance by one seized ex parte materna : the use results in the same 
manner: so, if expressly limited to him. 8 Ves. 667. 

51. Resulting or implied — general rule as to the person for tvhom^ Sfc. 

A trust cannot result by operation of law, but for those for wlioni it might 
have been declared by the party creating it. Burgess v. Wheate, 1 Eden, 
207. 

52. Resulting or implied trusts — where the trust cannot take effect. 

A conveyance of land, to raise a sum of money, and pay the interest to 
A. until marriage, then to pay her the principal ; A. never marries : this 
is a resulting trust to the settlor, but in his hands is personalty, and passes 
by the bequest of the residue in his will. Hewit v. Wright, 1 B. C. C. 86. 

53. Resulting or implied — in the case of a legacy given to erect a charity. 
Where legacy is given only to erect a charity, legatee is a trustee at all 
events ; and can have no pretensions for himself. 1 Ves. 475. 

54. Resulting or implied trusts — in the case of a conditional legacy lapsed. 
Appointment of a sum of money by will ; the appointee to pay an annuity, 
and give bond for the payment. The appointment lapsing by the death of 
the appointee in the life of the testator, the annuity a trust by way of legacy, 
not a condition. 2 Ves. &■ Beam. 381. 

55. Resulting or implied trusts — a term created for payment of a stranger^ 
debt^ which he himself pays. 

The testator gave to trustees for terms, remainder to A. and B. for life ; 
the trusts of the terms were to pay scheduled debts of A. and B., and to 
make them an allowance ; the debts being stated to be paid, a trust results 
to A. and B. ; a demurrer by the trustees against creditors, as having no 
interest, was therefore overruled. Davidson v. Foley, 2 B. C. C. 203. 

56. Resultmg or implied trusts — to the lord in escheat. 

No trust can result to the lord ; as a trust can only result in lieu of the 
inheritance conveyed without consideration, and here none is conveyed by 
the lord. Burgess v. Wheate, 1 Eden, 245. 

57. Resulting or implied trusts — presumption against intending an infant to 

be a trustee. 

Presumption against intending an infant to be a trustee. 1 Ves, & Beam. 

278 . 
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2. General rules for the construction of instruments creating trusts. 

1. The intention shall he the governing ^principle. 

The intention of a person creating a trust chiefly governs, where not 
against good policy. Burgess v. Wheate, 1 Eden, 195. 

2. The Imitations of trusts are to he construed the same as of legal estates. 

The same construction ought to be put upon words of limitation in cases 

of trusts and of legal estates, except where the limitations are imperfect, 
and something is left to be done by the trustees. Hence, a devise of a trust 
was held an estate tail, from the apparent intent of the testator, and the 
general words of the will, though there was a limitation to trustees to pre- 
serve contingent remainders — a reference to issue male living at the time 
of the decease of the devisee — a restriction of failure of issue male to the 
lifetime of persons in esse — and a limitation in fee annexed to the words 
“ heirs of the body.” Wright v. Pearson, 1 Eden, 119. ; Amb. 358. 

3. Of the construction of deeds creating trusts. 

1. Trusts to raise portions. 

A trust created to raise 36,000/. for the portions of three daughters, 
A., L., and C., to be paid amongst them at such time and times, and in 
such shares and proportions as M. should appoint by deed or will ; and in 
default of appointment, to be paid to and amongst said A., L., and C. in equal 
shares on their respectively attaining twenty-one or marriage : provided that 
if any of said daughters should die under twenty-one or unmarried, 24,000/. 
only to be raised for the surviving daughters, to be paid to and amongst 
them at such time or times, and in such shares as M. should appoint ; and 
if no appointment, then to be paid equally between them at twenty-one or 
marriage, and if two die before twenty-one and unmarried, then a like 
proviso for raising only 12,000/. L. attains twenty-one, and dies. The whole 
36,000/. is to be raised ; but M. has no power to appoint the share of L. : it 
goes equally between the survivors and the personal representatives of L. 
An appointment as to the remaining 24,000/. between A. and C. equally, is 
good. Vane v. Lord Dungannon, 2 Sch,& Lef. 118. 

2. The voord “ profits^ 

Term created for payment of debts, which trustees were to raise by rents 
and profits^ or by mortgage or sale. Profit means general profits. Bell v. 
Maidman, Dick. 607. 

3. In the case of terms to raise hy rents and profits : trustees may raise hy sale 

or mortgage. 

Tcnn& to raise by rents and profits; trustees may rmse by sale or mort- 
gage. 1 Ves. 

4. A case in which a debt was held not included in a general trust for payment 

. of debts, 

A. created a trust for the payment of incumbrances out of the rents and 
profits of his real estate, part of which being subject to the arrears of a rent- 
charge to the crown, was discharged by a privy seal, provided 5000/. be paid 
to B. and C., for securing which, a term was created by act of parliament. 
Held, that this was a debt affecting the estate, and not within the trusts of 
the deed, and therefore that the tenants for life must keep down the interest. 
Earl of Peterborough v. Mordaunt, 1 Eden, 474. 

5. A case in which the trust was for payment of the debts of a tenant for life. 

1. Where a term for years was by settlement vested in trustees, to rnse 
bv sale or mortgage, money to discharge the debts of the tenant for life, 
who soon after, with his own money, pays the debts, without taking r^ssign- 
ments of the securities; a mortgage of this term, by the trustees; several 

years 
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years after, by the direction of the tenant for life, was held to be a due 
execution of the trust. Redington v. Rcdington, 1 Rail & Beatty, ISl. 

^ 2. The tenant for life, has, during his whole life, a right to call for an ex- 
ecution of the trust, and to stand in the place of creditors. Ibid. 

3. After an express declaration of the tenant for life to charge, it cannot, 
from debts being paid by him ; from no assignment of the securities being 
taken ; or from length of time, be presumed, he intended to exonerate the 
estate. Ibid. 

4. Of the construction of wills creating trusts. 

1. A case in tvhich the limilation of a trust tvas field to he in tail. 

Vide 1 Eden, 119. 

2. In the case of terms to raise by rents and profits : trustees may raise by sale 

or mortgage. 

Vide 1 Ves. 234. 

3. A trust fund to purchase cannot be applied in repairs or improvements. 

A trust fund created by will to be laid out in the purchase of lands, no 
part of it shall be laid out in repairs or improvements of the purchased 
estates. Rostock v. Blakeney, 2 H. C. C. 653. 

4. A case in tvhich a discretion given to trustees did not authorise them to 
change the limitations of a settlement. 

Direction to trustees to correct any defect or incorrect expression in the 
will, and to form the settlement from what appears to them to lx? the tes- 
tators real meaning, does not authorize them to change the limitations. 
Stanley v. Stanley, 16 Ves. 491. 

5. In the case of a power to cut iimher under sanction of trustees. 

Power contained in a will, for the devisees for life, when in possession, to 
cut down timber, as four trustees, or the survivors or survivor of them, 
should assign, allow of, or direct: all the lour trustees being dead, held 
tliat the court would execute the trust by referring it to the master, to see 
what timber w as fit to be cut down from time to time. Ilewetl v. Hew ell, 
2 Eden, 332. ; Anib. 508. 

5. Of the rul(Ks by w liicli trust esUites of freehold are governed. 

1. Cf the analogy or difference between uses and trusts, 

1. The analogy between uses and trusts must be confined to those cases’ 
w'here they are considered as distinct from the legal estate; in other cases, 
tliey both fall within the rules of law. Burgess v. Wheate, 1 Eden 195. 

2. The opposition between uses and trusts, does not consist in any mate- 
rial difference in the essence of the things themselves, hut in the difference 
of the practice of the court of chancery. Ibid. 217. 

3. The forum where they are adjudged, is the only difference between 
trusts and legal estates. Ibid. 223. 

4. The di&rence between uses and trusts does not consist in the prin- 
ciples and rules applied to them, but in the extent of the apj)lication of those 
principles and rules. Ibid. 248. 

5. Analogy between legal and equitable estates. 3 Ves. 127. 

2. Of the analogy or difference between executing trusts by will and by deed. 

Vide 12 Ves. 230. 

3. (f the analogy or difference between a direct trust and a charge. 

Distinction between a direct trust and a charge ; though enforced in equity 
much in the same way. 1 Ves. & Beam. 276. 

4. A trust is equivalent to the legal ownership. 

1 . Cestui que trust is in the eye of equity actually and absolutely seized of 

the 
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the freehold ; and therefore the legal consequences of an actual seisin of 
a freeliold, shall follow for the benefit of one in the post. Burgess v. 
Wheatc, 1 Eden, 226. 

2. It is true, that courts of equity have considered trusts as between the 
trustee, cestui que trust, and those claiming under them, as imitating the 
possession. But it is too much to say, that because trusts are so considered, 
therefore the creation and instrument of trust is a nullity, and the estate in 
all respects the same as if it still continued in the seisin of the creator of 
the trust, or the person entitled to it. Ibid. 2.50. 

5. Trusts are devisalle — by tvhnt words. 

1. By a devise in general terms a trust estate will pass; unless an inten- 
tion to the contrary can be inferred from expressions in the will, or purposes, 
or objects of the testator. Lord Braybrooke v. Inskip, 8 Ves. 4*17. 

2. The rule, that a trust estate will pass by a general devise, confined by 
objects, appearing upon the will, inconsistent with that intention. Ex paric 
Morgan, 10 Ves. 101. 

6. A trust of accumulation^ void for excess only. 

Trust of rents of leasehold estate, to accumulate and be laid out in free- 
hold estates, to be settled ; ceased at the age of twenty-one of the first 
tenant in tail. Phipps v. Kelynge, 2 Ves. Beam. 57. 

7. Relief to those in the post. 

That part of the old law of uses which did not allow any relief to be given 
for or against estates in the post, does not now bind by its authority in the 
case of trusts. Burgess v. Wheate, 1 Eden, 217. 

6* Of the rules by which trust-terms are governed. 

1. Assignmcyit to a purchaser of trusUterms created for payment of debts. 

Devise to trustees and their heirs, to the use of other trustees for one 
thousand years upon trust, by sale, lease, mortgage, or otherwise, to raise 
and pay such sum as the personal estate shouKl fall short of the debts ; and 
after raising and paying thereof, then in strict settlement. A bill being 
filed by creditors, the personal estate proving. deficient, and the trustees ot* 
the inheritance having contracted to sell under a power, upon their supple- 
mental bill, praying the benefit of the accounts against the surviving trustee 
of the term, though no party to the original cause, that the debts may be 
paid out of the purchase money, and that on payment the term may he as- 
signed to the purchasers, it was so decreed ; the defendants not objecting. 
Fletclier v. Hoghton, 5 Ves. 550. 

2. Of letting a tenant for life^ subject to a trust-iermf into possession. 

Tenant for life, subject to a trust-term, not let into possession before 
account ; nor till the trust is executed, unless on paying into court a sum 
sufficient to answer it; or, where the best way of performing the trust 
appears to be by letting him into possession. Blake v. Bunbury, 1 Ves. 194-. 

3. Void for excess only. 

Trust of a term during tlie respective minorities of the respective tenants 
for life in tail in possession, &c. to receive and lay out the rents, &c. in 
stock, to accumulate, for such persons as should upon the expiration of such 
minorities, or death of the minors, be tenants in possession, or entitled to 
ihe rents, &c. and of the age of twenty-one, too remote ; and, being void in its 
creation, is incapable of modification, so as to establish it in the extent to 
which it might have been originally carried. Lord Southahapton v. Marquis 
of Hertford, 2 Ves. & Beam. 54.. 
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7. Of the rules by which trust-estates in personalty are governed. 

A trust is equivalent to the Ics^al ovonerskip. 

Where the trustee sells out stock improperly, the cestui que trust may 
elect whether he will have the stock replaced, or the produce of it. 


2 B. C. C. 653. 


8. Of the estate and duty of trustees. 

1. Estate of trustees. 

1. Trustee can transmit no benefit ; his duty is to hold for the benefit of 
all who would have been entitled, if the limitation had not been by way of 
trust. Burgess v. Wheate, I Eden, 227. 

2. The transmutation of possession to a trustee conveys to him the lcg«al 
burthens, and invests him with the legal privileges. Ibid. 251. 

2. Their acts shall not prejudice the trust — general rule. 

No act of the trustee can vary the right of the cestui que trust : but hi.v 
situation may ; as where the cestui que trust is his heir, the right to dowcv 
depends upon which dies first. 3 Ves. 341. 

3. Their acts shall not prejudice the trust — disseisin^ ahatewent^ or iuirusiou. 

Upon a bare trust, no estate can be gained by disseisin, abatement, or iiv 
trusion, whilst the trust continues. Hopkins v. Hopkins, 2 Mer. 358. 

4. Their acts shall not prejudice the trust — eviction. 

Equity will not permit a trustee to evict his cestui que trust. 1 B. k B, 
445, 

5. Their acts shall not prejudice the trust — j'ailurv. 

In general cases, trusts will not fail by the failure of the trustee. 6 Ves 
663. 

6. Their acts shall not prejudice the trust — fine^ by a purchaser ivilh notice. 
One taking from a trustee, with notice, levies a fine to strengthen his 

estate ; this shall not bar the cestui que trust. I Sch. Lcf. 379. 

7. Their acts shall not prejudice the trust — Jiue and non-clam^ to a person 

having notice. 

Fine and non-claim by a trustee to a person having notice of the trust , 
shall not bar the cestui que trust : it is merely a conveyance. Kennedy v 
Daly, 1 Sch. & Lcf. 355. 379. 

8. Their acts shall not prejudice the trust — laches. 

1. So long as a trust subsists, the right oi' a ccslui que trust cannot be bar - 
red by tlie length of time during which he has been out of possession. 
Cholmondeley v. Clinton, 2 Mcr. 361. 

2. Trust not disapjrointed by the failure or negligence of the trustees 
16 Ves. 26. 

3. Effect of length of time in equity, by analogy to the statutes of limita- 
tion ; though not directly affecting trusts. 17 Ves. jun. 96. 

4. Cestui que trust, is barred by length of time operating against his 
trustee. Flovenden v. Lord Aiineslcy, 2 »Sch. & Lef. 629. 

9. Their acts shall not prejudice the trust — mortgage by their purchaser. 
Devise for payment of debts; the devisees convey to A. B. for the pur- 
poses of the trust, who mortgages to several persons, with notice. These 
mortgages arc good. Hardwick v. Mynd, 1 Anst. 109. 

10. Their acts shall not prejudice the trust — miscellaneous. 

" The assignee of the trustees was devisee in fee of other estates under the 

same 
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same will ; he conveyed them to one of the trustees, to secure a debt du© to 
him from the devisor. The specialty creditors shall take, not subject to this 
incumbrance, as the whole is a fraud upon them. Hardwick v. Mynd, 
lAnst. 113. ^ 

11. A direct trust shall not he barred by lapse of time. 

Though no time bars a direct trust, as between cestui que trust and trustee, 
a constructive trust barred by long acquiescence ; though the true state of 
the fact may be easily ascertained, and the ground of original relief was clear, 
and even arising out of fraud. 17 Ves. jun. 97. 

VZ, A constructive trust may be barred by lapse of time. 

Ibid. 

13. Trustees can derive no benefit from the trust, 

1. The court views trustees with jealousy : and in case of two estates, one 
in trust, the other belonging to the trustee, will not permit him to act for his 
own or infant’s benefit, as he pleases. 1 Ves. 1<3. 

Z. Trustee to appoint, cannot appropriate part of the sum appointed to 
himself; but may recall it into the original fund. Boyle v. Bishop of Peter- 
borough, 1 Ves. 300. 

3. If a trust is imposed, the trustee cannot take beneficially ; though the 
trust may be too indetinite for execution. 2 Ves. & Beam. 297. 

4. A trustee cannot, by delaying a conveyance, create a benefit for him- 
self. Burgess v. Wlieate, 1 Eden, 238. 

5. The rule, that ‘‘ a trustee shall gain no benefit for himself,” shall not 
entitle a cestui que trust to compel a party, who knew nothing of the trust, 
to execute an agreement made with the trustee, and on the credit of his sol- 
vency. O’Herliliy V. Hedges, 1 Sch. cSrLef. 123. 131. 

6. Devise of a copyhold (duly surrendered) to A., and his heirs in trust 
for B. and his heirs ; upon the death of B. witliout heirs, the heir of the 
trustee has no equity to compel the lord to admit him ; and his bill was dis- 
missed without costs. YvUliams v. Lord Lonsdale, 3 Ves. 752. 


14. Of the lights of a trust ec^ on the death of the cestui que 

heirs. 


Vide 3 Ves. 752. 


trust voithoui 


15. Cf the rights of a tmistce, not having acledy to a legacy for his trouble, 

• Trustee dying nineteen months after the testatrix, witliout having acted, 
held entitled to a legac}'^, given as a token of regard, and a recorapence for 
his trouble : no refusal or neglect to act, where necessary, appearing. 
Brydges v. Wootton, 1 Ves. & Beam. 134. 


16. Trustees are bound to reimburse the cestui que trust — general rules, 

1 . Trustees and their representatives are chargeable in equity, for a breach 
of trust, whether they derive bepefit from it or not. 1 Sch. &Lef. 272. 

2. Trustees are mere stake-holders ; and cannot he affected with more 
than they actually received, without wilful default. Pybus v. Smith, 1 Ves. 
190. 

3. Trustee not liable fora loss arising from an accident, without any fault 
or remissness on his part. Knight v. Earl of Plymouth, Dick. 120. 

17. They are bound to reimburse the cestui que trust — lending money on 

personal security, 

L Trustees lending money on personal security, is not of itself such gross 
neglect as to amount to a breach of trust ; and the legatee, and afterwards 
Iiis assignee, having acquiesced in such loan, a bill to charge the trustees 
was dismissed. Harden v. Parsons, 1 Eden, 145. - 

2. Trustees taking upon themselves to lend an infant’s money on a pi ivate 

3 S 2 security, 
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security, must in all cases be responsible in case of the failure of the security. 
Holmes v. Bring, ^2 Cox, 1 . * 

18. Thet^ are bound to reimburse the cestui que trust or taking a defective 

security* 

Trustees having laid out the fund upon a bad security, obtained from the 
debtor under circumstances unfavourable and to the prejudice of other 
creditors, a charge on his estate under a power : their bill to enforce the 
charge against the son, tenant in tail under the marriage settlement, was 
dismissed with costs. Bradbury v. Hunter, 3 Ves. 187. 260. 

19. Trustees are bound to reimburse the cestui que trust on the fund of in- 

vestment failing* 

Trustee not answerable for having applied the trust property even to what 
turned out a losing adventure, if without fraud or negligence. 1 Ves. 41. 

20. Trustees are bound to reimburse the cestui que trust — on the fund of in- 

vestment sinking in value. 

If a trustee lay out trust-money in a fund, which the court does not adopt? 
and such fund afterwards sink in its value ; this court, though there were 
no maid fdes^ will throw the loss upon the trustee ; otherwise, if laid out in 
the fund which the court adopts. Hancom v. Allen, Dick. 498. 

21. Trustees are hound to reimburse ike cestui que trust — misrepresenting an 

investment. 

Trustees under a misrepresentation, that the fund was invested in stock 
charged with interest at 5 per cent, upon the same principle as if they had 
sold out stock, and used the money, viz. an option to the cestui (pie trust 
to have the actual profit, or 5 per cent. Bate v. Scales, 12 Ves. 4()2. 

22. Trustees are bound to reimburse the cestui que trust — failure of agents. 
Trustee not charged with a loss by the failure of the banker to the agent, 

in whose hands the money was deposited pending a transaction for the 
change of a trustee. Adams v. Claxton, 6 Ves. 226. 

23. Trustees are bound to reimburse the cestui que trust — laches. 
Trustees charged with a loss occasioned by their negligence, though with- 
out any corrupt motive. The costs followed of course. Caffrey v. Darby, 
6 Ves. 488. 

24. Trustees are bound to reimburse the cestui quo trust — for neglecting 

renevi a lease. 

1. Settlement of a renewable lease in trust out of tlic rents and profits to 
pay the fines and cliarges of renew^ing; and, subject thereto, for Jiusband 
and wife successively for life; remainder to the first son at twenty- one. 
The trustees, not having renewed in the lives of the tenants for life, answer- 
able as for a breach of trust, though not deriving any benefit from it ; liable, 
therefore, with the assets of the tenants for life, witli reference to their en- 
joyment, and the occupying tenant, having purchased the husband’s life- 
interest, to procure a renewal for the son: the trustees indemnified against 
the expence, by an application of the assets of the tenants for life in the 
first instance ; but the occupying tenant not charged in their favour. Lord 
Montfort v. Lord Cadogan, 17 Ves. jun. 485. 

2. Settlement of a renewable lease in trust out of the rents and profits 
to pay the charges of renewal, and subject thereto for husband and wife 
successively for life, remainder to the first son at twenty-one. The trustees 
having neglected to renew, are answerable as for a breach of trust, and 

' liable to pay to the son the amount of what he had laid out in procuring a 
renewal ; to be repaid to them out of the estates of the tenants for life, with 
reference, not to the duration of their respective possession, but to the pro- 
portions 
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portions in which they would actually have suffered a diminution of rent in 
case the rents had been properly applied towards the renewals. The as- 
signee of one of the tenants for life, with notice of the settlement, neither 
primarily liable, nor to be called upon by the trustees to contribute towards 
their repayment ; but only in case of all the other estates proving insufficient, 
to make good to the son the deficiency. Montfort v. Cadogan, 2 Mer. 3. 

25. Trustees are hound to reimburse the cestui que trust — on selling stock 

•without authority. 

1. Trustee mistaking his power, sold stock without authority; decreed 
to replace it immediately ; if at a less price, to invest the surplus in the same 
stock to the same uses. Earl Powlet v. Herbert, 1 Ves. 297. 

2. Trustee of stock sells it : the cestui que trust has an option to have the 
stock or the produce with interest. 4 Ves. 497. 

3. Executor and trustee having been guilty of a breach of trust by selling 
out stock and dealing improperly with the money ; the cestiiis que trust have 
an option to have the stock replaced, or the money produced by the sales, 
with interest at 5 per cent, or more, if more has been made by it, and the 
costs occasioned by his misconduct. Pocock v. lleddington, 5 Ves. 794. 

4. Settlement upon marriage, of stock, the property of the wife, in trust 
from time to time to receive the dividends and pay them into the hands of 
the wife for her sole and separate use ; her receipt to be a discharge : after 
her decease, if the husband should survive, for him for life ; and after the 
decease of the survivor, to transfer the principal among the children ac- 
cording to her appointment by will ; in default thereof, equally ; if no chil- 
dren, according to her appointment by will. The trustees with the privity 
of the wife, sold the stock, and paid the money to the husband, taking his 
bond of indemnity: he died insolvent. Upon the bill of the widow and 
children, the fund being replaced by the trustees, was transferred to the ac- 
countant-general upon the trusts of the settlement ; the trustees to pay the 
dividends to the widow from the death of the husband, with costs. Whistler 
V. Newman, 4 Ves. 129. 

26. Trustees arc bound to reimburse the cestui que trust — on engaging an in- 
fant's name in an adventurCy but afterwards refusing to engage tfic fund. 

Trustee not answerable for having engaged the infant’s name in an ad- 
venture, if afraid of the consequences he does not engage the property. 

• Contray Morton Eden’s case in the house of lords, 1 Ves. 42. 

27. Trustees are hound to reimburse the cestui que trusts — from acting under 

a forged power. 

A trustee, whether a private person or body corporate, must see to the 
reality of the authority empowering him to dispose of the trust-money ; for 
if forged, it is, in consideration of law and equity a nullity, and the rigliti 
remains as before. Ashby v. Blackwell, 2 Eden, 302. ; Amb. 503. 

28. Trustees are hound to reimburse the cestui que trust — from enabling 

tenant for life to mortgagCy by delivering the title deeds to him. 

Bill to charge a trustee, as having by delivering the title deeds to the- 
tenant for life enabled him to make a mortgage of a settled estate as tenant 
in fee, dismissed; the fraudulent purpose of enabling him to mortgage 
resting upon the evidence of a single witness, and being positively, denied 
by the answer ; as far as the allegations of the bill gave an opportunity of 
answering: but without costs, on the ground of negligence^; and without 
prejudice to an action ; and with an option to the plaintiff to take an issue. 
Evans v. Bicknell, 6 Ves. 174. 

29. Trustees are bound to reimburse the cestui que trust ---- on joining with 

remainder-man to evict cestui que trust. 

Trustees, who joined with remainder-man to eject eestui que trust for life, 

S S 3 not 
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not excused from making good the whole rent reserved by subsequent ac- 
cidental deficiencies. Kaye v. Powell, 1 Ves. 408. 

30- Trustees arc hound to reimburse the cestui que trust — analogy in cases 
of breach of trust to the statute f limitation. 

No analogy in cases of breach of trust to the statute of limitation. At- 
torney-general V. Brewers’ Company, 1 Mer. 495. 

31. Trustees are hound to reimburse the cestui que trust — liability of one for 

another — distinction between trustees and executors. 

Distinction between trustees and executors, in favour of the former, where 
one, who has not received the money, has joined in the receipt, approved 
by Lord Eldon. 11 Ves. 324. 

32. Trustees are bound to reimburse the cestui que trust — liability of one for 

another, by joining in a receipt. 

A trustee charged, though he did not receive the money, uhder the cir- 
cumstances ; having joined in the receipt : the sale unnecessary ; and per- 
mitting his co-trustee to keep and act with the money contrary to the trust. 
Not cliarged in respect of the interest of one of the cestuis que trust, having 
notice of the breach of trust, and acquiescing. Brice v. Stokes, 11 Ves. 
319. 

33. Trustees are hound to reimburse the cestui que trust liability of one for 
another, hy joining in a receipt, and reconveyance of a mortgaged estate. 
Joining in a receipt, and reconveyance of a mortgaged estate, liable* 

though the other receive the whole money. Scurfield v. Howes, 3 B. C* 
C. 90. 

34. 2'rustces are hound to reimburse the cestui que trust — liability of one for 

another, by joining in a sale* 

One of two executors and trustees, not having acted, otherwise than by 
joining with his co- executor and trustee in the sale of stock, under a repre- 
sentation, that the sale was necessary for payment of debts, which it was not; 
the produce having been received by tlie latter, and the greater part ap- 
plied by him to Ihs own private purposes. Held chargeable for the amount, 
except so far as any part was applied to the trust purposes, together with 
interest at iioni' per cent*, notvvitli.staiuling the parties, beneficially interested, 
consented to, and approved of, the sale under a similar misrepresentation.' 
Underwood v. Stevens, 1 Mer. 712. 

35. Trustees are bound to reimburse the cestui que trust •— liability of one for 

another, hy joining in a transfer and sale. 

Trustees and executors charged with a loss, occasioned by a breach of 
trust, by joining in a transfer and sale, and lending the produce to a partner- 
ship, in which one of them was engaged ; the others not receiving any be- 
nefit. Decree against all, to account fur the funds. French v. Hobson, 
9 Ves. 103. 

36. Trustees arc bound to reimburse the cestui que trust — liability of one for 
another, by suffering the other to have trust-money under a note of hand. 
One trustee suffering the other to have trust-money under a note of hand; 

held liable. Keble v. Tliompson, 3 B. C. C. 112. 

37. Trustees are hound to reimburse the cestui trust ^ liability of one for 

another, by concealing his breach of trust. 

Concealing the breach of trust of Jiis co-trustce, shall be equally liable 
with him for the money, to the cestui que trust. Boardman v. Mosman, 1 B. 
C,O.G8> 
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38. Effect of a clause off indemniiy, 

1. The indemnify of the trustees, under a deed of trust, docs not give 
tlie persons employed by them a right as creditors against the trust-fund. 
Worrall v. Harford, 8 Ves.4. 

2. Construction of a clause, giving trustees liberty to forbear enforcing 
payment ; that it was for their indemnity ; as if with a view to insolvency, it 
might amount to fraud. 1 Ves. & Beam. 379. 

39. Where jmrehasers are hound to sec trusts performed. 

All persons coming into possession of property bound by a trust, with 
notice of the trust, are chargeable in equity as trustees. 1 Sch. & Lef. 262. 

40. Trustee charcred ffor a niisreprcseniation to a purchaser. 

Trustee charged in respect of a misrepresentation to a purchaser ; having 
notice; and alleging only, that he did not recollect the fact. This is a 
more proper subject for equity than law : at least, there is a concurrent ju- 
risdiction. Biirrowes v. Lock, lOVes. 470. 

41 . Trustees seldom permitted to purchase the trust estate — general rules, 

1. Principle of the rule against purchases of the trust property by trustees, 

assigeees, &q, 8 Vcs. 345. 

2. General rule upon a purchase of trust property by the trustees on 
their own account, that at tlic option of the cestui que trust it shall be re- 
-sold ; being up at the price, at which the trustees purchased : who, if there 
is no advance, shall be held to their purchase. Lister v. Lister, 6 Vcs. 631. 

3. To set aside a purchase by a trustee of the trust property, it is not ne- 
cessary to show, that he has made an advantage. Principle of the general 
rule. 8 Vcs. 348. 

4. Not necessary to undo a sale to a trustee of the trust property, to show 
he has made an advantage. Ground of the rule itgainst such purchases; 
unless the character of trustee is previously shaken off. 10 Ves. 193. 

5. Principle of the rule, upon which purchases by trustees of the trust 
property arc set aside. 10 Ves. 385. 

6. Ground of the doctrine, as to a trustee buying the trust property ; and 
the effect of acquiescence. 1 1 Ves. 226. 

7. Instances, in support of the rule against purchases of trust property by 
the trustee. 10 Ves. 394. 

8. If a trustee conveys to a person with notice, and takes a re-conveyance. 
It operates nothing. 1 Sch. Lef. 379. 

9. So, if the person to whom he conveyed had no notice, yet on the re- 
conveyance the trust would attach, though it did not attach on the person 
to whom he conveyed ; nor would have attached if that person had conveyed 
to another without notice. 1 Sch. & Lef. 379. 

10. There is no general rule, that a trustee to sell shall not be himself the 
purchaser : but he shall not thereby gain profit to himself: one of several 
trustees to sell having purchased, and afterwards sold at a profit, was there- 
fore decreed to account for that profit with costs. Whichcote v. Lawrence, 
3 Ves. 740. 

11. "I'herc is no rule, that a trustee to sell cannot be purchaser: but, 
however fair the transaction, it must be subject to an option in the cestui que 
trust, if he comes in a reasonable time, to have a re-sale ; unless the trustee 
to prevent that, purchases under an application to the court. Campbell v. 
Walker, 5 Ves. 678. 

12. Grounds on which a purchase by the trustee from the cestui que trust 
may be supported. 9 Vcs. 246. 

42. Tr ustees seldom permitted to purckase the trust-estate cases i>i tvJnck 
ihcij have been permit ted. 

1. Purchase, under a trust for payment of debts, by the trurdee, .s agent 

3 S 4 . lor 
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for his father, both creditors in partnership established under the circum- 
stances ; particularly, that the cestui que trust had full information, and the 
sole management ; making surveys, settling the particulars, fixing the prices, 
&c. Coles V. Trecothick, 9 Ves. 234. 

2. Purchase by a trustee from the cestui que trust, established under cir- 
cumstances; with confirmation and acquiescence. Morses. Royal, 12 Ves. 
355. 

43. Trustees seldom permitted to purchase the irusUestate — cases in tvhich 

they have been r^used^ 

1. Purchase by trustees of the trust property set aside ; not being within 
the exception to the rule, viz. full information to the cestui que trust, and no 
advantage taken by the trustee of his situation to produce a beneficial bar- 
gain to himself. Trust, upon a re-sale, as to the price received. Consider- 
able length of time before the bill had no effect ; as it did not distinctly ap- 
pear, that the cestui que trust knew the purchase was made on account of 
the trustees. Randall v. Errington, 10 Ves. 423. 

2. Trustees for sale purchased through' a trustee, at an undervalue ; 
though witliout fraud, and by auction ; and the cestuis que trust, being in- 
fants, incapable of discharging the trustees. The purchase set aside with 
costs. Sanderson v. Walker, 13 Ves. 601. 

3. Conveyance of an estate to D. by way of security for the re-investment 
of a specific sum of stock, and for payment of the dividends in the meantime, 
with a power of sale in case of default : under this deed D. is a trustee for 
the party making the conveyance, and as such disabled from purchasing for 
hitnself so long as he continues to be a trustee, without the consent of his 
cestui que trust. Therefore, the estate being put up to sale by auction, at 
which C., as agent for D., was the only bidder, and it was knocked down to 
him accordingly : the sale was decreed not to stand, although no evidence 
of fraud or undervalue ; and not to be supported by evidence of the plaintiff’s 
having known and approved of the sale taking place, and afterwards at- 
tempting to damp it, nor of a previous conversation with her attorney, in 
which the latter exhorted the purchaser to bid a good price for the estate to 
keep up the sale. Qucerc, if C. had purchased for himself, and not for D., 
whether the sale could have been supported ; he being present in the charac- 
ter of solicitor for D., the vendor. Downes v. Grayebrook, 3 Mer. 200. 

44. Trustees seldom permitted to purchase the trust-estate — effect of lapse of 

time. 

1. Purchase of trust property by trustees for their own benefit, set aside 
after a considerable lapse of time and several assignments. Attorney-gene- 
ral v. Lord Dudley, Cooper, 146. 

2. Bill to set aside a purchase by a trustee for himself and his children,, 
after a lapse of eighteen years, upon the length of time only. Ex parte 
Gregory, Cooper, 201. 

45. Trustee having engaged trust-property in an adventure^ cannot sell either 

to h imself or another. 

Trustee having engaged trust-property in an adventure, cannot sell either 
to himself or another. 1 Ves. 42. 

46. Of the authority of a trustee to change the securities of investment. 

Discretion of trustee, having power to change securities, but not without 
consent, not controlled, unless* mischievously and ruinously exercised. Dc 
Manneville v. Crompton, 1 Ves. & Beam. 354. 

47. Of the authority of a trusteee to sell^ under a power, to arise by sale or 
^ mortgage, executed hy mortgaging. 

Under a trust to raiae money by sale or sales, mortgage or mortgages, 

whether 
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whether the trustees, having raised the money by mortgage, can afterwards 
sell to pay off that mortgage, quesre. Palk v. Lord Clinton, 12 Ves. 48. 

48. Effect of a clause for the election of nevo trustees. 

1. Testator directed a new trustee to be appointed, if either should die or 
become incapable of acting ; one absconded charged with forgery, but was 
not outlawed ; referred to the master to appoint a new trustee. Millard v. 
Eyre, 2 Ves. 94. 

2. A provision, in case of the death of a trustee, for the substitution of 
another, and a conveyance by the survivor, so that he and the new trustees 
should be jointly interested in the trust, satisfied by the substitution of two 
trustees, after the death of both the former, and a conveyance by the heir of 
the survivor. Morris v. Preston, 7 Ves. 547. 

3. Clause in case of the desertion or removal of trustees, directing the 
remaining trustees, within a limited time, to elect new trustees in the room 
of the trustees so deserting, &c., does not extend to disable a trustee so 
having deserted, &c. from acting again, where no successor had in the mean- 
time been appointed, nor to the case of a trustee who had left the object of 
his trust (a congregation of protestant dissenters,) on account of its having 
been converted, against his approbation, to purposes distinct from the intent 
of the founder. Attorney-general v. Pearson, 3 Mer. 412. 

49. Effect of a clause for films up mcancies in the trustship^ so as to keep the 

number complete. 

A trust consisting of twenty -five persons, who are to proceed to elect new 
trustees, so as to fill up their number, when they are reduced to fifteen, may 
elect before that time. Doe ex dem. Dupleix v. Roc, 1 Anst. 86. 

50. Jurisdiction of courts of equity to control a trustee in appointing a neUf 

one. 

The court controls a trustee in the exercise of a power to appoint new 
trustees, though given in very large words. Webb v. the Earl of Shaftes- 
bury, 7 Ves. 480. 

51. Jurisdiction of courts of equity to supply a vacancy in the office of trustee j 

vice the heir, and to invalidate his intermediate acts. 

Where by neglect the number of trustees in a trust to present to a living 
was not filled up at the time of an avoidance, the court would not by in- 
junction prevent the effect of a presentation under the legal title of the heir 
•of the surviving trustee, without a special ground : but the court will take 
care as to the future, that the trust shall be properly filled up. Attorney- 
general V. Bishop of Litchfield, 5 Ves. 825. 

52. Reinstatement of a trustee after declining to act. 

A trustee by his answer, declined to act, and on the hearing, it was re- 
ferred to the master to appoint new truStees. The original trustee after- 
wards agreed to act ; and on application to the court, that the trustee might 
be at liberty to amend his answer in this respect, so as to enable the court 
on a rehearing to vary that part of the decree : the court refused to do this ; 
but thought the master was at liberty, on statement of these circumstances, 
to decline the appointment of new trustees. Miles v. Neave, 1 Cox, 159. 

53. Discharged^ and others appointed. 

1. On motion, a reference directed to inquire, whether the defendant, a 
trustee, remains accountable for any acts done by him as trustee, and, if 
not, to settle a release. — - v. Osborne, 6 Ves. 455. 

2. One of the trustees under an act of parliament being gone abroad, and 
having released, there being no provision for the change of the trustees, upon 
a bill it was referred to the master to appoint a new trustee. Buchanan v. 
Hamilton, 5 Ves. 722. 


3, Decree 
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3. Decree disdiarging from a trust a woman, who had married a foreigner ; 
though the answer denied an intention of quitting the kingdom; and stated 
her desire of continuing in the trust. Lake v. De Lambert, 4 Ves. 592. 

4. Vide 7 Ves. 547. ; 3 Mer. 412. 

54. Devolution of trust. 

1. Vide 2 Eden, 332. 

2. Residuary devise and bequest for such of the testator’s relations and 
kindred, in such proportions, &c. as his executors should think proper ; re- 
commending and advising his said trustees and executors to give the greatest 
share to such person and persons, who, in their opinion and judgment, should 
appear to them to be his nearest relations, and the most deserving ; declar- 
ing his intention not to control their discretion ; but that every thing relative 
to that disposition, who were in relation, and the proportions, should be en- 
tirely in the discretion of the said trustees and executors, and the heirs, ex- 
ecutors, and administrators of the survivor of them. A trust, and a power. 
The ground of the power being personal confidence, it primdfacie limited 
to the original trustees ; not without express words passing to others, to 
whom by legal transmission the same character may happen to belong ; and 
cannot be executed by the devisees and executors, for that specific pur- 
pose only, of the surviving trustee. A trust, therefore, executed by the 
court for the next of kin at the death of the testator, according to the 
statute of distributions. Cole v. Wade, 16 Ves. 27. 

55. Trustees have equal poxioer. 

Vide 4 Ves. 97. 

56. The act of the majority binds the minority. 

A majority of trustees may bring actions in the name of the whole. Doc 
ex dem. Dupleix v. Roe, 1 Anst. 86. 

57* Order ^ under circumstances ^ to pay dividends to trustees y or one of them 

Order, under circumstances, to pay dividends to trustees, or one of them- 
Shortbridge’s case, 12 Ves. 28. 

58. Trustees are allovoed all costs and expences. 

1. That a trustee cannot, in all matters of trust, or in the nature of trust, 
be allowed any compensation for his trouble, is a settled rule in equity. 

I Ball & Beatty, 189. 

2. Instances where trustees have been allowed, and refused, compensation 
for their trouble. 1 B. B, 190. 

3. Trustee or the next friend of an infant, entitled to fair expcnccs, beyond 
taxed costs, under the head of just allowances. Fearns v. Young, 10 Ves. 
184. 

4. A trustee and executor, though taking under the will a commission as 
a satisfaction for bis trouble, entitled to allowances under a general trust to 
set and manage, as he should think proper, and out of the rents and profits 
to pay all rates and taxes, charges of repairs, stewards*, bailiffs’, and game- 
keepers’ salaries and expcnces, and all other charges and cxpences he should 
think proper. But he was not allowed to appoint an establishment, game- 
keepers, &c. except as the due management rccjjuired. Inquiry therefore 
directed as to that; and whether the liberty of sporting during the continuance 
of the trust could be let for the benefit of the cesti/i que trust : if not, the 
game belongs to the heir. Webb v. the Earl of Shaftesbury, 7 Ves. 480. 

59. Course pursued on a trustee of funded property y absconding. 

A surviving trustee of funds, absconds ; the court directs the dividends of 
those funds to be paid to cestui quo vie. Wharton v. Massey, Dick. 429. 


60. Order 
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60. Order ^ under ^6 G. 3. c. 90,, the transfer of stock hy onetrustccy the 
other having absconded^ 

Order, under the statute 36 Geo. 3. c. 90., upon proof, that one trustee 
was abroad, an absconding bankrupt, and not likely to return, that the re- 
maining trustee should transfer the stock into the names of himself in ano- 
ther person appointed a co-trustee. Williams v. Bird, 1 Ves & Beam. 3. 

61. Course pursued on the claim for payment by a motigage creditor ^ under 
a trust for payment of his debt. 

An estate was conveyed to trustees upon trust, amongst other things, to 
pay a debt due to P. P. filed a bill against the trustees for payment of his 
debt, stating it to be of such an amount. The trustees disputed the amount 
of the debt due. On payment into court for the sum claimed by P., and of 
a further sum as a security for P.’s costs, and undertaking immediately to go 
to an account, P. was directed to release the mortgaged premises, and gave 
up his securities. A motion however was afterwards made before the lord 
chancellor to discharge this order, and he discharged it. Postlethwaite v. 
Blythe, 3 Mad. 242. 

62. Of the obligations of trustees to preserve contingent remainders. 

1. Generally, trustees joining to destroy the contingent remainders, before 
the tenant in tail is of age, a breach of trust. 16 Ves. 307. 

2. Trustee to preserve contingent remainders, joining to destroy them, be- 
fore the first tenant in tail is twenty-one, liable for a breach of trust ; so, a 
purchaser with notice : but if after the tenant in tail is twenty-one, not 
punishable, even where the trustee would not have been directed to join. 

1 Ves. & Beam. 491. 

3. Trustees to preserve contingent remainders, joining in a recovery ; held, 
with reference to the circumstances and occasion, no breach of trust. 
Moody V. Walters, 16 Ves. 283. 

4. Trustee to preserve contingent remainders, joining in a recovery ; with 
the remainder-man in tail, having attained twenty-one ; held no breach of 
trust ; and no objection to a specific performance. Biscoc v. Perkins, 1 Ves. 
eS: Beam. 485. 

5. The court will not compel a trustee, for preserving contingent remain- 
ilcrs, to join in a recovery, unless to continue the estate, or under very 
particular circumstances. Ilarnard v. Large, 1 B. C. C. 534. 

' 6. Trustees; to preserve contingent remainders, honorary trustees not to 
be compelled to join in destroying tliem. 1 Ves. & Beam, 492. 

7. Trustees to preserve contingent remainders, will be restrained in equity 
from barring the remainders they were appointed to support, 1 B. & B. 58. 

8. Trustees to preserve contingent remainders, not to permit tenant for 
life or years by the destruction of that estate, to bring forward a remainder 
to himself or another, for the purpose of cutting timber. 10 Ves, 278. 
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5. In the case of agreements respecting stock. 

6. Miscellaneous cases. 

III. n*an0a(tiottsi are not u!3iurtou0. 

1. General rules. 

2. Commission upon agency. 

3. Leases — general rules. 

4. Leases — miscellaneous cases. 

5. Post-obit bonds. 

6. In the case of agreements respecting stock. 

7. Miscellaneous cases. 
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battbd of an mnocem mbovget. 

The principle of the doctrine. 

V. £)f tBe tott0eqtiettce0 of ta&titg u0umu0 mtetm uitOrr baltO 

connact0. 

The contract is not thereby invalidated. 

VI. 3 |ud 0 btmoit of courts of equitp to set ostbe titstruinents 

tainteO toitg usurps 

1. Distinction between the jurisdiction in equity and in bank- 

ruptcy. 

2. The terms upon which relief will be granted. 


I. Jtt relattott to tfie statutes of usurps 

They are founded upon principles of public policy. 

The statutes against usury are founded on principles of public policy : and 
it is against public policy, that those who make profit on their money without 
hazard should have as large a profit as those who employ it in hazardous un- 
dertaking. 1 Sell. & Lef. 195. 312. 

II. Wgat transactions are iiisurioujj. 

1. General rules. 

1. Usury is taking more than the law allows, upon a loan, or for forbear- 
ance of a debt. 1 Ves. 531. 

2. Warrant of attorney to secure the repayment of 6001. with interest from 
the 25th of March ; usurious, unless the whole of the money was actually 
advanced on that day. But if the agreement were, that the money being 
^uasi paid to the borrower on that day, but left in the lender's hands as a 
banker, to be drawn out from time to time as the borrrower wanted it, 
though the money not being ready, at a time when so applied for, would be a 
breach of the contract, yet it would not be usury ; but upon that, as a ques- 
tion for a jury, an issue was offered. In this case, the lender having taken 
out execution on the warrant of attorney, gave up the proceeds received 
from the sheriffs, under an agreement with the assignees (who gave him a 
release,) that he should come in with the other creditors for the balance due 
to him ; such agreement was held to mean a proveable balance, and not to 
let in the debt if affected with usury. Ex parte Banglay, 1 Rose, 168. 

^ 2. Leases — general rules. 

1 . A beneficial lease granted at the same time with a loan of money by 
lessee to lessor, held fraudulent and void, as affording to the lender a 

profit 
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profit on the money lent, beyond legal interest. Brown v. O’Dea, 1 Sch. 5r 
Lef.115, 

2. In order to prevent the statute of usury applying to such transactions, 
it ought to appear “ that the lease was contracted for, wholly independent of, 
without any regard to, and unconnected with, a loan, or treaty, or communi- 
cation for a loan of money.’* 1 Sch. k Lef. 119. 

3. A beneficial lease obtained under the influence of loans of money made, 
or expected to be made, by the lessee to the lessor, is a fraudulent evasion of 
the statutes of usury, and an undue advantage taken of the lessor ; and there- 
fore void. Drew V. Power, 1 Sch. & Lef. 182. 

4. in such cases, the true consideration is, not whether the loan of money 
was part of the bargain made ; but whether the relation of debtor and cre- 
ditor was that which induced the granting of the lease. 1 Sch. & Lef. 191, 
192. 

5. When a loan of money is an inducement to granting a lease, it vitiates 
the whole transaction. 1 Sch. &Lef. 194. 

6. A lease granted at the same time with a loan of money by lessee to lessor, 
set aside ; although the proposal for connecting the loan with the lease moved 
from the lessor, Molloy v. Irwin, 1 Sch. & Lef. 310. 

7* But an under-tenant, bond Jidcy and not concerned in the transaction of 
the loan, not disturbed. 1 Sch. & Lef. 310. 

8. A lease granted in consideration of a loan of money, cannot, on prin- 
ciples of public policy, be supported, and it must be set aside. 1 Ball & 
Beatty, 1 16. 

9. When a loan of money is made in consideration of a lease, and an avail- 
able security is given for it, the dealing is usurious. 1 Ball & Beatty, 128. 

3. Leases — in the case of mortgages. 

1. A contract between a mortgagor and mortgagee for a lease to be 
siranted bv the former in consideration of forbearance, is usurious. 2 Sch. 
Sc Lef. 218. 

2. A lease for 999 years made by mortgagor to mortgagee, set aside : the 
policy of the law upon which the statutes of usury are founded, not permit- 
ting such a transaction between persons standing in the relation of mortgagor 
and mortgagee. And this, semblcy although the lease was made at a fair value. 
Webb. V. Rorkc, 2 Sch. & Lef. 661. 

4. In the case of mortgages. 

1. Mortgagee cannot originally stipulate for a collateral advantage ; as 
that, if interest is not paid at the end of the year, it shall be converted into 
principal ; or, that the mortgagee shall be receiver, with a commission ; as 
tending to usury : but he may stipulate for a receiver, to be paid by the 
mortgagor; and may appoint a bailiff, &c. 9 Ves. 271. 

2. Vide 2 S. k L. 218. 661. 

5. In the case of agreements respecting stock. 

Contract for repayment of a diebt, with legal interest, or at the option of 
the creditor, to transfer so much stock as it would have produced on the 
day it was payable : void as usurious ; the principal and interest being se- 
cured, with a chance of a rise of the stock ; not therefore like a contract to 
replape stock .absolutely, which might fall. Barnard v. Young, 17 Ves. 
jun. 44. 

6. Miscellaneous cases. 

1. A. agrees to lend B. 1000/., and for that purpose, sells 1000/. stock, which 
being under par, produces only 923/. ; he afterwards lends a farther sum of 
1400/., part of which being sold out in like manner, produces only 1132/. 5^. 
and takes mortgages for the two sums at 5 per cent, ; in the former case, 
with a covenant to reduce the interest to 4 per cent,, if paid within one year, 

in 
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in the latter case, with a power to the borrower to replace the stock within 
two years. On a hill brought by A. for a foreclosure, the whole money 
having been allowed in the account by the master ; held, that the transaction 
was usurious, and that equity would relieve, though the money had been paid. 
Moore v, Battic, 1 Eden, 273. ; Amb. 37 1 . 

2. Vide 1 Rose, 168. 

HI. siasgat tcan$rarncitt 0 ait not u$iurtou 0 . 

1. General rules. 

1. To constitute usury, there must be a loan : therefore, an agreement to 
purchase and pay rent, till the purchase money paid, is not usury. Spurrier 
V. Mayoss, 4 B. C. C 28. 

2. An advantage to be taken by a partner out of the trade, may be mea- 
sured in any way agreed on, and will not be usurious. 2 Ves. 248. 

3. Contract by A. to piircliase houses from B. for 4.31/. 10^., possession to 
be given, and 200/. paid immediately, the rest wdth interest at Michaelmas; 
but if not then paid, A. to pay in lieu of interest upon the same, a clear 
rent of 42/. per anniiin,'* out of which was to be deducted interest for the 
200/. paid : not usurious. Spurrier v. Mayoss, 1 Ves. 527. 

4. Vide 1 Rose, 168. 

2. Commission upon agency. 

1. A reasonable commission, beyond legal interest, for extra incidental 
charges, as upon agency in the remittance of bills ; not usurious. Baynes v. 
Fry, 15 Ves. 120. 

2. Charge by a bill-broker in the country, of 10»9. per cent, commission, on 
discounting a bill payable in London; not usurious. Ex parte Benson, 

1 Mad. 112. 

3. Leases — general rules. 

1. When the rent is advanced by way of fine or foregift, it is not au 
usurious consideration for a lease. 1 Ball & Beatty, 129. 

2. Rent may be reduced beyond legal interest, by way of fine ; yet the 
transaction is not impeachable, unless attended by fraud. 2 Sch. k Lcf. 470. 

3. Vide 1 S.&L. 119. 

4. Leases — miscellaneous cases. 

1. A lease containing a clause empowering the tenant to retain the rents, 
till a sum of money advanced to the landlord, at the time of granting the 
lease, was repaid; but for which no separate security was given, nor was the 
advance to bear interest. This lease is not impeachable on the grounds of 
being granted in consideration of a loan of money. Prior v. Duraphy, 1 Ball 
and Beatty, 27. 

2. A lease at a stipulated rent, the landlord at the same time obtaining 
from the tenant a sum of money, tw^o years rent, in which the tenant was 
secured by another lease of the same date for two years, at a nominal rent, 
the interest to be retained out of the first gale payable under the other lease. 
This is not a lease in consideration of a loan, as the relation of creditor and 
debtor did not exist, and the tenant could not by action recover the money. 
Wilton V. Browne, 1 Ball & Beatty, 125. 

5. Post-obit bonds. 

Post-obit bonds, though upon terms of gross inequality, established ; such 
securities not being liable to be impeached on the ground of usury. Whar- 
ton V. May, 5 Ves. 27. 

6. In the case of agreements respecting stock. 

C. being indebted tp G. in 1000/., agreed to transfer within a given time 

5 100 /. 
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lOOi. ^er annum long annuities, at tlie then price, and in the mean time pay 
G. the dividends, and that the debt of 1000/. should constitute part of tlie 
purchase money. The stock was not purchased at the time, and there was 
a rise in the price of the stocks. The agreement held not to be usurious, or 
within the stock-jobbing act. Clark v. Giraud, 1 Mad. 511. 

7. Miscellaneous cases. 

1. A. seised of the reversion in fee of premises which were let to E. for a 
term of years at 15/. 8.9. yearly rent, agrees bon/IJidey to sell to B. the rent 
reserved by that lease for the residue of the term, for a sum, the principal 
and interest of which was to be reimbursed to B. in tRat time by the per- 
ception of the rent, supposing it punctually paid : and at the same time. A, 
being induced by the accommodation afforded him by B. in purchasing the 
rent, makes a lease for lives renewable for ever, to B. of the same premises, 
and at the same rent which E. paid, but not to commence or be payable 
until the expiration of E.’s lease; at which time the premises would be worth 
Wl. or 22/. j?er annum. This not impeachable at a lease coupled with a 
loan ; the first transaction being a fair purchase of the rent ; and the sccoiul, 
though induced by the first, yet not distinguishable from a lease made upon 
payment of a fine. Lukey v. O’Donnell, 2 Scli. & Lef. 4^66. 

2. Bonds, though they necessarily carry interest, being given for instal- 
ments made up of jirincipal and interest, being the consideration of a pur- 
chase, or assignment of real and personal estate, arc not usurious. Tarleton 
V. Backhouse, Cooper, 2.11. 

Vide 4 B.C.C. 618.; 1 Ves. 527.; 1 Rose, 168. 

IV. a negotiable oetuettp taimeb toitjj uouep, 13 b.ib in tlie 

l)anb0 of an innocent inbor0e u 

The }irinciple of tlie iloctrine. 

The principle upon which it has been decided, that a negotiable instru- 
ment given for an usurious consideration, is bad in the hands of an innocent 
indorsee. Ax Sanderson, 2 Cox, 196. 

V. £)f tlie con 3 ctinente 3 of taking u3nriou3 interest iinbec 

balib contracts. 

The contract is not thereby invalidated. 

If usurious interest is not contracted for, the security is not invalidated, 
by subsequently taking such interest. £x parte Jennings, 1 Mad. 831. ’ 

VI. 3uii0tiittion of touvt3 of equitii to 3ct agibe instcument? 

tainteb tnitfi u 3 ucp. 

1 . Distinction betw^een the jurisdiction in equity and in bankruptcy. 

Distinction between the jurisdiction in equity and in bankruptcy in setting 
aside securities affected by usury. In bankruptcy the party is not, as in the 
other case, left a creditor for what was actually advanced. 9 Ves. 84. 

2. The terms upon which relief will be granted. 

Relief against usury upon the terms of paying what is due. 16 Ves. 124. 


VESTING. 


I. 


JHaiftcii an ejstatr sftall be 

1 . Remainder subject to appointment, 
vested. 


is vested liable to be de- 
1 . Lease-' 
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2. Leasehold estate, limited witli freehold vests absolutely on 

the birth of the first tenant in tail, subject to the intention 
that they shall go together, as long as the rules of law and 
equity will permit. 

3. Leasehold estate, limited with freehold vests absolutelv on 

the death of the first tenant in tail, notwithstanding a 
power to sell and invest the money in real estate to the 
same uses. 

4. Where an absolute property is given by will, and a parti- 

cular interest is given in the mean time, it is not a condi- 
tion precedent, but a description of the time, when pos- 
session is to be taken. 

5. A devise was held immediate, and a child born after testa- 

tor’s death, not entitled to share. 

G. The devisee was held to take a vested remainder for life, 
after an estate in the trustees, for so many years as his 
minority may last. 

7. The tenant for life, under a trust-fund to be laid out in land, 
was held entitled to the interest fi'om the end of the year 
after testator’s deatli. 

II. Mf)tn a rljargc ssgall be 

Charge upon land, payable at a future day, does not vest till 
the time of payment. 

III. iMbrn portionsi be be^teb^ 

1. Portions subject to appointment, are vested liable to be de- 

vested. 

2. An appointment excluding one child, vested the portions in 

the others, born or to be born. 

3. A case in which portions were held vested, by implication 

from the whole settlement, against express words. 

4. A case in which a fund, with the accumulations fropi the 

death of the settlor, was held vested at twenty-one. 

5. A case where portions were held to vest at twenty-one^ or 

marriage, in the life of the parents. 

6. Poitions held vested in children at twenty-one, who died in 

parents’ lifetime. 

7. A case in which it was queried, whether a child, attaining 

twenty-one, took a vested interest in the lifetime of the 
parent. 

8. A case where, from the clear indication of intention, tlie 

portion was held not raisable during the lifetime of the 
mother. 

9. A case where no interest was held to vest in children attain- 

ing twenty-one, and dying before the appointor. 

10. A case where the settlement was held not to vest any thing 

in children who died before the surviving parent. 

11. Construction of an inaccurate letter, the basis of a settle- 

ment. 

12. Another case. 


IV. m 
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IV. £)f drtftejti Icgaitrs papabic out of peftiottal estate. 

1 . Where the legacy is given “ to be paid” or “payable” at 

a particular day, the legacy is vested. 

2. Legacy payable at twqnty-one or marriage, with interest, is 

vest^. 

3. Words apparently of condition, are frequently, upon cir- 

cumstances, construed to designate only the time at which 
the interest should take effect in pos.session. 

4. Exceptions to the rule that a legacy “ to be paid” at twenty- 

one, is vested. 

5. As not in the case of a common legacy, so much less in tliat 

of a residuary bequest, does a direction for payment at 
twenty-one, postpone vesting. 

C. Residuary bequest to children, not to be divided till twenty- 
two, is vested. 

7. A residuary bequest upon an uncertain event, is vested. 

8. Where the whole of the intermediate interest is given to the 

legatee, the legacy is vested. 

9. Where there is only a direction for maintenance out of the 

intermediate interest, the legacy is contingent. 

10. The year allowed to the personal representative, does not 

|)revent vesting. 

11. Where it can be collected, that the direction for payment 

is blended with the very gift of the legacy, the legacy will 
not vest before the period for payment arrives. 

12. Where the time is annexed to the substance of the bequest, 

the legacy is contingent. 

13. Where the time of payment forms part of the description of 

the legaUje, the legacy is contingent. 

14>. Cases of residuary bequests, where the word if” did not 
unite the time of payment essentially with the bequest- 

1 5. Where there is no gift, but by a direction to transfer from 

and after an event, the legacy is contingent. 

1 6. Distinction between a legacy at” twenty-one, and payable 

at twenty-one, borrowed from the civil law, but tlisajv 
proved. 

17. But a bequest “at” twenty-one, may l)e so controlled b}^ 

the apparent intention, as that the possession only, not 
tlie vesting, may be postponed. 

18. A case in w'hich a bequest “ at” twenty-one, was so controlled 

by the apparent intention, as that the possession only, not 
the vesting, was postponed. 

19. Legacy at the decease of a person entitled to tlie fund out of 

w'hich it is given, is vested. 

20. The word “ when” alone, is conditional, but may be con- 

trolled by circumstances. 

21. Case of a bequest, where the word “when” did not unite 

the time of payment essentially with the bequest. 

22. .The doctrine upon the words and “ 52 ,” is borrowed 

from the civil law. 

23. Bequest in trust till A. attain twenty-one, then to A., is 

vested. 

Voi. VIII. 3 T 


24. A 
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24. A bequest over in trust for A. till he should come of age, is 

vested. 

25. A bequest over upon a contingency, will not of itself pre- 

vent the shares from vesting in the meantime, provided the 
words of bequest be in other respects sufficient to pass a 
present interest. 

26. Where a legacy is given over upon a contingent event, 

which does not happen, it is vested. 

27. When legacies are given at future periods which must arrive, 

in the nature of remainders, the interests of the first and 
subsequent takers will vest together. 

28. In the case of contingent executory bequests of personalty, 

the interests of the first and subsequent takers, vest %mi} 
mstanti. 

29. Exceptions to the rule of the interests of the first and sub- 

sequent legatees vesting uno mstanti. 

50. A powder of appointment in the first life-interest, will not 

prevent the subsequent interests from vesting, subject to 
be devested. 

51. Legacy to A. for life, and in default of his appointment, 

over ; is contingent. 

32. A legacy held vested, though subject to a contingent charge. 

33. A case in which the event of the death of a child above 

twenty-one, not being w'ithin the survivorship expressed, 
his interest w^as held vested in his representative, subject 
to the ultimate contingent limitation. 

34. A case wheix) legacies were held vested from the only con- 

tingency being the chance of death in the motlier\s lile- 
time, whom testator outlived. 

35. Where the event upon which a legacy is given over, is ren- 

dered conjectural by the obscurity of expression, it is 
vested. 

36. The interest in a bequest may be vested in a legatee, and 

yet from the nature and circumstances of the gift, it may ’ 
be considered personal, and determining with his life. 

37. The analogy from cross-remainders applies only when^ tlu‘ 

nature of the devise is such, as to raise the implication ol* 
a survivorship ; not to the question, whether the shares 
do or do not vest. 

38. A bequest held a vested interest ; not a mere power of ap- 

pointment. 

39. Legacy held vested, as not comprised in the enumeration of 

other legacies, directed to lapse on a contingency. 

40. A case where a contingency annexed to a bequest to a son, 

was held not annexed to portions for daughters. 

41. Under words importing a tenancy in common, though com- 

bined with words of survivorship, the interests hold vested. 

42. A clause of survivorship between two legatees, if either of 

them should die, confined to a case of lapse, and did not 
prevent the legacies vesting. 

43. A case in which a clause of survivorship was held not con- 

fined to testator’s death. 


44. The 
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44. The word surviving” is synon)^mous with otheis” in 

favour of llie intention and of vesting. 

45. A legacy held vested, from “ or” being construed ‘‘ and.” 
1*6'. The case of a limitation over of the use, on legatee’s bank- 
ruptcy. 

'47. Legacy of stock to A. to belaid out in an annuity for her 
life, is vested. 

48. A case where a gift in the name of trustees, and not left to 

the executor to dispose of, was lield to vest immediately 
in the trustees as against the executor. 

49. A case in which interests were held not vested till the sale 

of the estate out of which, &c. 

50. Another case. 

51. In relation to interest. 

V. at tugat pmoti a Itgatp papabir out of pti'0otta{ rotatr, 
0gaU bt0t aboolutclp oc bttoint papabic. 

1 . A bequest to a particular description of persons at a par- 

ticular time, vests in persons answering the description at 
that time exclusively. 

2. Where a legacy is given to a person, not as persona designator 

but under a qualification and description at any particular 
time, the person answering that description at that time, 
is the person to claim. 

S. When given to children in proportions, as A. shall think 
they deserve. 

4. A case in wliich the distribution was held to be among all 

the grandchildren living when the youngest attained 
twenty-one. 

5. Legacy payable at twenty-one with proviso to go over, it 

legatee should at any time become seised of the real. 

6. Another case. 

VL iDf be0tcU itgatm papable our of real mate, 

1. A legacy charged upon real estate, does not vest before the 

iime of payment. 

2. Cases of vested interests from the condition annexed to the 

legacy having respect to the circumstances of the cstiitc, 
and not to the person of the legatee. 

VI 1. mhtn Dtbcr mevtsm gfiall be btsiteb. 

Interests in a partnership trade. 


I. (Mgen ait estate sball be be^reb. 

1. Remainder subject to appointment, is vested liable to be devested. 
Vide 1 Eden, 453. ; 3 Ves. 661. ; 13 Ves. 216. ; 1 B. & B. 53. 

2. Leasehold estate limited with freehold, vests absolutely on the birth 
of the first tenant in tail, subject to the intention that they shall go 
together, as long as the rules of law and equity will permit. 

Vide 2 V. Sc B. 63. 

^ T 2 Lease-^ 
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3. Leasehold estate limited with freehold, vests absolutely on the birth 
of the first tenant in tail, notwithstanding a power to sell and invest 
the money in real estate to the same uses. 

Vide 2 V. & B. 64-. 

4. Where an absolute property is given by will, and a particular in- 
terest is given in the mean time ; it is not a condition precedent, but 
a description of the time when possession is to be taken. 

Vide 4 Ves. 409. 

5. A devise was held immediate, and a child born after testator's death, 

not entitled to share. 

Vide 1 Cox, 68. 

6. The devisee was held to take a vested remainder for life, after an 
estate in the trustees, for so many years as his minority may last. 
Vide 16 Vcs. 491. 

7. The tenant for life, under a trust-fund to be laid out in land, was 
held entitled to the interest from the end of the year after testator’s 
death. 

Vide 6 Vcs. 520. 

II. ciUn'it a SilniH be begtrb. 

Charge upon land, payable at a future day, does not vest till the tinu- 

of payment. 

Charge upon land payable at a future day, not vested till the time of pay- 
ment. Phipps V. Lord Mulgrave, 3 Ves. 613. 

III. J22Ebeu pomoii0 0baU be bt^teb. 

1. Portions subject to appointment, are vested liable to be devested. 

1. Term to commence after the father’s death, to raise portions for younger 
children, in such shares and proportions as he should appoint ; for want of 
appointment equally, to sons at twenty-one, and to daughters at twenty - 
one or marriage, to be paid immediately after the decease of (he fatlier ; 
with survivorship, in case of the death of a child before its portion should 
become due and payable. Tlic father died without making any appointment. 
Held, that the portions vested at twenty-one or marriage, during Iiis life. 
Cholmondeley v. Mcyrick, 1 Eden, 77* 

2. Sums of money appointed by deed and will to A. for life, and then for 
her daughters and younger sons, payable in such shares, See, as she should 
appoint, &c. ;and in default, in trust for all her daughters and younger sons in 
equal shares to be paid at their respective ages of twenty-one years ; and in 
case any of them die before his or her portion become payable, to the sur- 
vivors. Held, that the portions vested in the children at twenty- one, during 
the lifetime of A. Earl of Salisbury v. Lambe, 1 Eden, 465. ; Anib. 383. 

3. Covenant in marriage articles, that in case the father should happen to 
die, leaving issue male, and one or more younger sons or daughter, to raise 
portions; if but one f/ien living, 1000/. ; if two, 1200/. ; if three, 1500/.; to 
be paid at their respective ages of twenty-one or marriage, in such propor- 
tions as the survivors of the father and mother should direct; in default of 
such direction, equally. Held, that the share of a son who attained twenty- 
one, was vested, though he died in the father’s life time, Rookc v. Rooke, 
2 Eden, 8. 


2. An 
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2. An appointment excluding one child, vested the portions in the 

others, born or to be born. 

By marriage settlement, 1500/. was provided for younger children, in such 
shares as the parents should appoint ; in default of appointment, to all 
the children after the death of the wife : the parents afterwards made an ap- 
pointment excluding one child : this deed vests the portions in the other 
children born or to be born, Mayhew v. Middleditch, 1 B. C. C. 162. 

3. A case in which portions were held vested by implication from the 

whole settlement, against express words. 

Portion vested in the case of parent and child by implication from the 
whole settlement, against express words ; and a clause of survivorship upon 
the death of a child, before the portion should become payable, was upon 
the authorities construed, before it should be vested. Hope v. Lord Clifden, 
6. Vcs. 4^90. 

4. A case in which a fund, with the accumulations from the death 

of the settlor, was held vested at twenty-one. 

By settlement on marriage, reciting an intention to provide for the wife 
and children, certain tolls were granted for the remainder of the grantor's 
term, in trust to raise an annuity for the lives of the wife and her mother and 
the survivor ; then reciting, that the remainder of the terra might expire in 
the life of the wife or her children ; therefore to make a provision for her and 
Jier children by her then, or any future husband, the trustees should be pos- 
sessed of the said tolls for the remainder of the term, upon trust to raise after 
the deaths of the grantor and the mother of the wife, 100/. annually, to be 
placed out in the purchase of freehold lands or hereditaments, or leasehold 
estates, for two or three lives, as often as a competent sum should be raised for 
that purpose ; and until convenient purchases should ofter, to be invested in go- 
vernment securities upon trust, in case the wife should survive the term, to pay 
the rents and profits of such estate to estates so to be purchased, or the in- 
terest, produce, and profits, to arise from the money so intended to be placed 
out, until such purchase should be made, to the wife for life ; and after her 
decease to apply the said rents and profits or interest money towards the 
support and maintenance of such child and children of her, as should be liv- 
ing at her death, till the youngest should be twenty-one ; and then to be 
possessed of such estates so to be purchased, or of tlie money arising from 
the annuity not placed .out in one or more purchase or purchases, to the use 
of such child or children, in such shares and proportions, payable at twenty- 
one, as the survivor of the husband and wife should by will or deed direct, 
limit, and appoint ; in default thereof to the use of all such children, equally 
to be divided at their respective ages of twenty-one ; but if she should die 
without leaving any child or children, or all should die under twenty-one, then 
to the use of the grantor, his heirs, executors, administrators, and assigns ; 
and after paying the said annuities, to be possessed of all the surplus money 
arising from the said tolls, during the remainder of the term for the use of 
the grantor, his executors. Sic. From the death of the grantor, who survived 
the wife’s mother, the trustees received 100/. a year; and laid out in stock 
the sums received and the produce. One son was the only issue. He at- 
tained twenty-one in life of his mother, and survived her. The court would 
not invest the fund in land : but held it’ with the accumulations from the 
death of the grantor, and the future payments, a vested interest in the son 
at twenty-one ; and as personal estate belonging to his administrator. Swann 
v. Fonnereau, 3 Ves. 41. 

5. A case where portions were held to vest at twenty-one or marriage, 

in the life of the parents. 

Vide 9 Ves. 300. • 

3 13 6. Portioim 
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6. Portions held vested in children at twenty one, who died in parents’ 

lifetime. 


Vide 9 Ves. 438. 


7. A case in which it was (jueried, whether a cliild attaining twenty-one, 

took a vested interest in the lifetime of the parent. 

, Portions by a marriage settlement, to be paid, transferred, or assigned to 
the sons at twenty-one, to the daughters at twenty-one or marriage, if after 
the death of their parents ; with survivorship among them, if any should die 
before the share or shares should become payable, assignable, or transfer- 
rable, and a limitation over; if there should be no child or children living at 
the death of the survivor of the parents, or, being such, all should die before 
the fund should become so as aforesaid payable, assignable, or transfcrrable. 
Whether a child attaining twenty-one takes a vested interest in the life of 
the parent, queere. Legh v. Haverfield, 5 Ves. 452. 

8. A case where from the clear indication of intention, the portion w'as 

held not raisable during the lifetime of the mother. 

Vide 2 Eden, 26*. 


9. A case where, no interest was held to vest in children attaining 

twenty-one, and tlying before the appointor. 

A power to appoint a sum of money in such shares as the appointor shall 
think proper, amongst his children ; the money so appointed to be paid to 
sons at twenty-one, and to daughters at that age or marriage ; if the ap- 
pointor should be then deceased, or if living, three months after his death. 
Two of the children having attained twenty-one, died before the appointor ; 
and held that no interest vested in them. M^Ghle v. M‘Ghie, 2 Mad. 368. 

10. A case where the settlement was held not to vest any thing in 

children who died before the surviving parent. 

Vide 2 Mad. 65. 

11. Construction of an inaccurate letter, the basis of a settlement. 
Construction of an inaccurate letter, the basis of a settlement cis to the 
rights of the parties ; and as to the subject, upon which the settlement was 
intended to attach. Liulers v. Anstey, 4 Ves. 501. 

12. Another case. 

Vide 15 Ves. 500. 


IV. £>f tje0teP lcgacte 0 psfiable out of pcr^oimf rotatr. 

1. Where the legacy is given “ to be i>aid” or “payable” at a parti- 
cular day, the legacy is vested. 

1. Legacy to be paid at a particular time is dchitum in pressenii solvendum 
in Jutnroy and vested. 3 Ves. 13. 

2. Distinction between a legacy, given at a future time, and a legacy, 
given to be paid at a future time ; the latter vested ; and payment only post- 
poned ; the time being annexed, not to the legacy, but to the payment only. 
13 Ves. 113. 


2. Legacy payable at twenty-one or marriage, with interest, is vested* 

Legacy to A., payable at twenty-one or marriage, with interest, is a 
vested legacy, and the executor liaving become a bankrupt, might have been 
proved under his commission ; his certificate is therefore a bar to the re- 
covery against liim, and the residuary legatees arc not liable. Walcot v. 
Hall, 2 15. C.C. 305. 


3i Words 
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Words apparently of condition, are frequently, upon circumstances, 
construed to tlesigriate only the time at which the interest should 
take effect in possession. 

Words, apparently of condition, frequently construed to designate only 
the time at which the interest should take effect in possession ; upon circum- 
stances ; though standing alone they import condition; as, where in the 
mean time it is to be employed for the benefit ol* the legatee ; or, where it is 
by way of exception out of the bequest. 9 Ves. 229. 

4. Exceptions to the rule that a legacy “ to be paid’’ at twenty-one, 

is vested. 

Vesting of a legacy postponed to the time of payment, and a limitation 
over in nature of a cross-remainder, implied from the general intention. 
Mackcll V. Winter, 3 Ves. 236. 

5. As not in the case of a common legacy, so much less in that of a 
residuary bequest, does a direction for payment at twenty-one, post- 
pone vesting. 

Direction for payment at twenty-one, does not postpone vesting even in 
the case of a common legacy, and still less in the case of a residue. Skey 
V. Barnes, 3 Mer. 344. 

6. Residuary bequest to children, not to be divided till twenty-two^ 

is vested. 

iiift of a residue to children not to be divided till twenty-two, the interests 
are vested. Dodson v. Hay, 3 B. C. C. 404. 

7. A residuary beijuest upon an uncertain event is vested. 
Residuary bequest to trustees upon trust to pay the dividends, &c. equally 
between the testator s two great nieces until their respective marriages, and 
from and inmiediatel}^ after their respective marriages to assign and transfer 
their respective moieties or shares thereof unto them respectively; held a 
vested interest before marriage ; being taken out of the general rule from the 
civil law, that dies vicertus in testamento conditmiem facii. One of the 
legatees being dead without having been married, the court directed one 
moiety to be paid to her executors ; but would not permit the other moiety 
to be paid, but directed the interest and dividends of that moiety to be paid 
. to the other legatee, with liberty to apply in case of her marriage or her 
death before marriage. Booth v. Booth, 4 Ves. 399. 

8. Wlierc the whole of the intermediate interest is given to the legatee, 

the legacy is vested. 

1. Gift of all the interest is a ground for presuming an intention to vest 
the capital. aSccus, where there is only a direction for maintenance out of 
the interest. Leake v. Robinson, 2 Mer. 386. 

2. Though the gift of interest will vest a legacy, maintenance will not. 
Puisford v. Hunter, 3 B. C. C. 416. 

9. Where there is only a direction for maintenance out of the inter- 

mediate interest, the legacy is contingent. 

1. The word maintenance is not equivalent to interest, ibr the purpose ol 
vesting legacies. 3 B. C. C- 416. 

2. Vide 2 Mer. 386. 

1 0. The year allowed to the personal representative, does not prevent 

vesting. 

The year allowed to executors and administrators only for convenience, 
and does not prevent vesting. JO Ves. 13. 

3 T 4 li. Where , 
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1 1. Where it can be collected, that the direction for payment is blended 

with the very gift of the legacy, the legacy will not vest before the 

period for payment arrives. 

1. Bequest of the dividends of stock to A. for her life; and then to re- 
main in the same stock till each of her children attain twenty-one, and then 
to be paid their equal share of the same ; if any die before twenty-one to go 
to the survivors or survivor ; and not to be under any claim or jurisdiction 
of their father or any husband A. may have. Of two children, one died in 
the life of her mother, married, and above twenty-one. Transfer of a 
moiety to her administrator, upon the mother's death, established ; the other 
moiety vested in the surviving daughter, an infant, so far as to entitle her to 
the dividends; and a reference was directed as to her father's ability. 
Reeves v. Brymer, 4 Ves. 692. 

2. Legacy to the testator s wife of the dividends of stock for her life ; 
which he directs shall be continued in the same stock, and then to be shared 
equally share and share alike to his children that shall be then living : he 
also gave to his wife a leasehold house (of which fifty years were unexpired) 
for her life, and then to be let during the time of the lease to come, and the 
neat produce thereof to be equally placed in the stocks for the benefit of his 
children that shall be then living, equally ; and as to the residue of his estate 
whatsoever and wheresoever the product he gave, drc., the same to be col- 
lected yearly to his wife and children equally share and share alike that are 
then living. In other dispositions the words ^Hhen' and “ then living' were 
used with reference to some period expressed, viz. the age of twenty-one, 
or the death of the person to take for life. The stock and house vested at 
the wife’s death in those children, who survived her : the residue vested at 
the testator’s death in his wife and all the children equally. Reeves v. 
Brymer, 4 Ves. 692. 

12. Where the time is annexed to the substance of the bequest, the 

legacy is contingent. 

A legacy, not as an independent bequest, with a time for payment, or 
distribution, appointed afterwards ; but the time annexed to the substance 
of the bequest : the interests do not vest before that period. Sansbury v. 
Read, 12 Ves. 75. 

1 3. Where the time of payment forms part of the description of the 

legatee, the legacy is contingent. 

Vide 5 Ves. 509. 

14. Cases of residuary bequests, where the word did not unite 

the time of payment, essentially within the bequest. 

Residue of testator’s estate, directed to be invested in government secu- 
rities, and the interest paid to his wife, and after her death to be sold, and 
the money thereby arising to be divided amongst his daughters and grand- 
children. Held, that the share of a daughter, dying in the lifetime of the 
wife, was vested. Hatch v. Mills, 1 Eden, 342. 

15. Where there is no gift, but by a direction to transfer, from and 

after an event, the legacy is contingent. 

Where there is no gift, but by a direction to transfer ‘'from and after” 
a given event, the vesting must be postponed till after that event has hap- 
pened, unless from particular circumstances a contrary intention is to be 
collected. Leake v. Robinson, 2 Mcr. 387. 


16. Dis. 
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16. Distinction between a legacy “at” twenty-one, and payable *at 

twenty-one, borrowed from tlie civil law, but disapproved. 

Distinction between a legacy at twenty-one, and payable at twenty-one^ 
borrowed from the civil law, but disapproved. 6 Ves. 24?5. 

1 7. But a bequest “ at” twenty-one, may be controlled by the appa- 
rent intention, as that the possession only, not the vesting, may be 
postponed. 

Legacy, when the legatee shall attain twenty-one, may he so controlled 
by the apparent intention as to postpone the possession only, not the vest- 
ing ; as, where it was to two children, when they shall attain twenty-one, to 
be equally divided between them, share and share alike ; appointing their 
father in trust for the same, and trustee for them during their minority ; and 
in case of the death of either, the survivor to take the whole ; and in case 
both die in their minority, over. Branstrom v. Wilkinson, 7 Ves. 421. 

18. A case in which a bequest “at” twenty-one, was so controlled by 
the apparent intention, as that the possession only, not the vesting, 
was postponed. 

Ibid. 

1 9. Legacy at the decease of a person, entitled to the fund out of which 

it is given, is vested. 

Legacy at the decease of a person, entitled to the fund, out of which it is 
given, vested immediately ; and payment only postponed. Blamire v. Gel- 
dart, 16 Ves. 314. 

20. The word “ when” alone, is conditional, but may be controlled 

by circumstances. 

The word “ when” in a will, alone and unqualified, is conditional : but it 
may be controlled by expressions and circumstances : so as to postpone 
payment or possession only, and not the vesting : as, where the interest of 
the legacy in the interval, was directed to be laid out at the discretion of the 
executors for the benefit of the legatees, it vested immediately. Hanson v. 
Graham, 6 Ves. 239. Reversed on appeal. 1 1 Ves. 489. 

21. Case of a bequest, where the word “when” did not unite the time 

of payment essentially with the bequest. 

Bequest to daughters, equally to be divided among them, when they ar- 
rive at twenty-four years of age, is vested immediately, and only the pay- 
ment postponed. May v. Wood, 3 B. C. C. 471. 

22. The doctrine upon the words “ and “ «” is borrowed from 

the civil law. 

In the civil law the words “ cum* and “ as referred to legacies, are 
equivalent ; and from that law this rule and most of our other rules upon le- 
gacies are borrowed. 6 Ves. 243. 

23. Bequest in trust till A. attain twenty-one, then to A., is vested. 
Bequest to A. for his second daughter, that he shall have born, for her 
education, till she shall attain the age of twenty-one ; and after she shall at- 
tain the age of twenty-one, to her and her heirs for ever ; she being chris- 
tened Z. ; and in default of such issue, over. Another bequest to A. till the 
said second daughter shall attain the age of tweivty-one, and after she shall 
attain to the age of twenty-one, to her and her heirs for ever. Both vested 
in a second daughter, the third child, christened Z. ; though she died under 
twenty-one ; being an exception out of the generality of the bequest to her ; 
and the time being not of the substance. Lane v. Goudge, 9 Ves. 225. 

24. A- 
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24*. A bequest over in trust for A. till he should come of age, is vested. 

Bequests of three per cent, annuities to the executors, to the use of A. and 
her daughter B., and the longer liver of them, then to the issue of B., (if he 
should have any such,) if not, to the use of C. till he should come of age. C. 
died, living B. : the fund vested in C., and the trust is only the mode. At- 
kinson V. Paice, 1 B. C. C. 91. 

25. A bequest over upon a contingency, will not of itself prevent the 
shares from vesting in the mean time, provided the words of bequest 
be in other respects sufficient to pass a present interest. 

1. Bequest to the testator’s wife for life ; and after her death, to be di- 
vided between his brothers and sisters, in equal shares : but in case of the 
death of any in the life of the wife, the shares of him, &c. so dying, to be 
divided between his, &c. children : vested, subject to be devested only by 
death in the life of the widow, leaving children. Therefore, the represent- 
ative of one, who died in her life, never having had a child, entitled. Smither 
v. Willock, 9 Ves. 233. 

2. Legacy to the children of A., to be equally divided among them ; and 
if either of them die before twenty-one, their share to go to tlic survivors ; a 
vested interest in the children living at the testator's death, subject to be 
devested in the event pointed out : after-born children, therefore, excluded. 
Davidson v. Dallas, 14 Ves. 576« 

3. A devise over upon a contingency, docs not of itself prevent the 
shares from vesting in the mean time, provided the words of bequest be in 
other respects sufficient to pass a present interest, although such a devise 
over of the entirety may be called in aid of other circumstances, to show 
that no present interest was intended to pass. Skey v. Barnes, 3 Mer. 342. 

26. Where a legacy is given over upon a contingent event, which ilocs 

not happen, it is vested. 

A clear vested interest not devested ; the express contingency, upon 
which it was to be devested, not having happened. Harrison v. Foreman, 
5 Ves. 207. 

27. When legacies are given at future periods, which must arrive, in 
the nature of remainders, the interest of the first and subse(|uent 
takers will vest together. 

1. The testator gave the use of 800/. to his wife for life, and after her* 
decease, disposed of part of the principal ; he then gave to A. 1(K)/. A. died ; 
living the wife: this legacy to A. vested in him. Monkhousc v. Holme, 

1 B. C. C. 298. 

2. Testatorgave 20/. each to the children of A. (after the deatl) of annui- 
tants): the legacies vested in all the children horn, ami also in one horn after 
the death of the testator, but during the life of the surviving annuitant. At- 
torney-general V. Crispin, 1 B. C. C. 386. 

3. Legacy to the children of the testator’s sister at twenty-one, if any died 
before, to the survivor and survivors ; a child born after the testator’s death, 
but during the infancy of the others, shall take a share, (blmorc v. Severn, 

1 B.C.C. 582. 

4. Legacy to A. for life, remainder to B. and C., or in case one should 
die, living A. ; then to the survivor ; B. and C. both die ; living A. : the 
legacy was vested, and shall go to the survivor. Scurfield v. Howes, 3 B. 
C. C. 90. 

5. Legacy to A. for life : and after her decease, to her children ; if she 
should leave none, to B. and C., shaire aqd share alike, or to the survivor : a 
vested interest in B. and C., upon the death of the testator, as tenants in com- 
mon ; '*A., though she survived them, dying without children. Perry v. Woods, 

3 Ves. 204. 

• 6. Legaev 
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6. Legacy in trust for testatoyls mother anil sister for life ; anil after the 
death of the survivor, for all and every the child and children of his sister 
living at her death, share and share alike, each receiving his or her share of 
the principal at twenty-one r and if but one child should be so surviving, in 
trust to pay the whole to such surviving child at twenty-one : the payment 
only is postponed, not the vesting. Wadley v. North, 3 Ves. 364. 

7. Vested interest in legatees, who died during a previous interest for life. 
Lady Lincoln, v. Pelham, 10 Ves. 166. 

8. Beijuest of the produce of the sale of a copyhold estate to A., the wife of 
15., for life ; and after her death, to divide the principal among the children 
of B. and C. equally ; and of the testator’s reversionary interest in bank stock 
on the deatli of D., if, in his name at his decease, and if not, at D.’s death, 
equally among the same children. Vested interests in all the children ; com- 
prising those who died, and those who came into existence after the death 
of the testator, and during the lives of the tenants for life. Walker v. Shore, 
15 Ves. 122. 

9. Trust by will, subject to an interest for life, to pay and transfer to the 
testator’s nephew and nieces, equally, at twenty-one, with survivorship, in case 
any should die, before his or their shares should become payable : and a limit- 
ation over, in case all should die, &c. : vested interest at the age of twenty-one, 
before the death of the tenant for life. Hallifax v. Wilson, 16 Ves. 168. 

10. Testator gives his personal estate to trustees, upon trust, to pay the 
interest to his daughter E. S. for her life, and after her decease to pay and 
divide the principal among the children of his said daughter, and the issue of 
a deceased child, as she should appoint, and in default of appointment, to go 
to and be equally divided among them ; and if but one, then to such only 
child : . the portions of sons to be paid at their respective ages of twenty-one 
or marriage. If no issue, or all die before their respective portions become 
payable, then over. The shares are so given, as to vest immediately in the 
children of E. S., though liable to be devested by all dying under twenty-one, 
without issue. The share of a child so dying, was therefore held to pass to 
its representative. Skey v. Barnes, 3 Mer. 336. 

28. In the case of contingent executory bequests of personalty, tlie 

interests of the first and subsequent taker vest u?io instantL 

Bequests of the residue of personalty to testator’s wife for life ; if she die 
without issue, to the testator’s two brothers, or if one of them be dead, then 
to fehc survivor ; both the brothers died, living the wife ; this is an executory 
devise vested in both, and transmissible to the executor of the survivor. 
Barnes v. Allen, 1 B. C. C. 181. 

29. Exceptions to the rule of the interests of the first and subsequent 

legatees vesting 7cno instanli. 

1. Power of appointment does not prevent the interest vesting, subject to be 
devested. 5 Ves. 748. 

2. Legacy to A. for life, and to her children at her decease, vests in all 
the children, as they come m esse ; but upon the circumstances of this case, 
it vested in those living at the death of their mother only. Spencer v. Bul- 
lock, 2 Ves. 687. 

30. A povirer of appointment in the first life-interest, will not prevent 
the subsequent interests from vesting, subject to be devested. 

Bequest to A. for life, with power on her marriage to appoint the interest 
to her husband for life, and a recommendation to dispose of the principal 
part after her own death, and the determination of the preceding trusts, 
among the children of B. : the recommendation being held an absolute trust, 
it is a vested interest in all the children, subject to be devested by appoint- 
ment 5 and there being no appointment, children born after the death of the 

tebtiitiu. 
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testator, and those who died in the life of A., are entitled with the rest. Malim 
V. Barker, 3 Vcs. 150. 

31. Legacy to A. for life, and in default of his appointment, over, is 

contingent. 

Fund given to A. for life, with power of appointment during life, and after 
death, fpr want of appointment, over: it is not a vested interest till after 
death of tenant for life, the power subsisting upon it. 1 Ves. 309. ' 

32. A legacy held vested, though subject to a contingent charge. 

Construction of a will, giving a vested interest, though subject to a con- 
tingent charge ; and creating a tenancy in common as to part of the pro- 
perty, and as to the residue a joint-tenancy ; there being nothing to control 
the legal effect of the words. Jackson v. Jackson, 7 Ves. 534. 

33. A case in "which the event of the death of a child above twenty*" 
one, not being within the survivorship expressed, his interest was 
held vested in his representative, subject to the ultimate contingent 
limitation. 

Bequest to the child or children of the testator’s two daughters, in terps 
creating a tenancy in common, viz. equally to be divided, &c., to be paid at 
twenty-one or marriage of daughters ; with survivorship upon the death of 
any, before his or their shares become payable : the accrued share to be 
equally divided and to be payable, &c. as the original shares : the issue 
of any dying in the lifetime of the two daughters to stand in the place 
of the parent ; and a limitation over, in case his daughters die with- 
out issue ; or having had issue, such issue should die in the lifetime of his 
daughters. The event of the death of a child above twenty-one not being 
within the survivorship expressed, his interest vested in lus representative, 
subject to the ultimate contingent limitation. Bayard v. Smith, 14 Vcs. 470. 

34. A case where legacies were held vested from the only contingency, 
being the chance of death in the mother’s lifetime, whom testator 
outlived. 

Legacy of 3000/. stock to L. E., (testator s wife,) for life, and after her 
death, one-third part of the principal to testator’s son I, E. if he shall be then 
living, and if dead, to his child or children ; and a bequest, in the same 
manner, of one-third to each of his two daughters, M. A. E, and H..E., 
with a proviso, that if either of his daughters should die unmarried, and 
without issue, the surviving daughter to take both shares ; and il* both die 
unmarried and without issue, then the shares to go to liis son I. E., if living, 
or if dead, to his children. He then gave the residue of his property, con- 
sisting of real and personal estate, to trustees ; and, by codicil, certain other 
real estates, to convert the same into money, in trust, as to one-third, for 
his son I. E. ; and the other two-thirds equally amongst his daughters, sub- 
ject to such contingencies in favour of their issue, and with the like benefit 
of survivorship, as were before declared as to the 3000/. stock. L. E., the 
testator’s wife, died. Held, that on her death, the daughters took vested 
interests in their shares of the 3000/. stock, and of the residue and pro- 
duce of the real estates. Laffer v. Edwards, 3 Mad. 210. 

35. Where the event upon which a legacy is given over, is rendered 

conjectural by the obscurity of expression, it is vested. 

1. Residue to be divided by executors, on an indefinite term, vests at the 
death of the testator. Stapleton v. Palmer, 4 B. C. C. 490. 

2. Legacy out of a fund in the East Indies, given over in case of death of 
legatee, before he might have received it, vested from death of testator.* 
Hutchin V. Mannington, 1 Ves. 366. 

3. Bequest to a A* for life ; and after her decease to B. and C., in equal 

moieties : 
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moietiefi ; and in case of the decease of cither in the life of A., the whole to 
the survivor of them living at her decease. B. and have vested interests 
as tenants in common, subject to be divested only upon the contingency ex- 
pressed. Harrison v. Foreman, 5 Ves.207. 

4. A residuary bec^uest upon the whole will vested only as the property 
was received : one of the residuary legatees therefore being dead, his repre- 
sentatives were entitled only to that part, which was got in before his death. 
Gaskell v. Harman, 6 Ves. 159. The declaration of the decree, upoh the 
principle, that the residuary property vested only as it was received and 
converted into money, was reversed : the lord chancellor’s judgment being, 
that such an intention, tliough if clearly expressed, it must, notwithstanding 
the inconvenience, be executed, was not the true construction upon the 
whole will; and is not to be collected, unless clearly expressed. Gaskell v. 
Harman, 11 Ves. 489. 

36. The interest in a bequest may be vested in a legatee, and yet from 
the nature and circumstances of the gift, it may be considered per- 
sonal, and determining with his life. 

1. Bequest of lOOOZ. to testator’s sister ; and in case of her demise, 800/. 
to A., &c. ; 200/. to B. : the sister has a life-estate only, with vested remain- 
ders in A. and B. in the proportion. Billings v. Sandom, 1 B. C. C* 393. 

2. Bequest of all the testator’s estate to his wife ; in case of death happen- 
ing to her, liis executors to take care of the whole for his daughter : the wife 
has an estate for life, with a vested remainder in the daughter. Nowlan v. 
Nelligan, 1 B. C. C. 489. 

3. Devise and bequest until a certain period from the nature of the pur- 
pose and circumstances, not transmissible to representatives. Ex parte 
Davies, 6 Ves. 147. 

37. The analogy from cross-remainders applies only where the nature 
of the devise is such, as to raise the implication of a survivorship ; 
not to the (juestion, vvlicther the shares do or do not vest. 

The analogy from cross-remainders applies only where the nature of the 
devise over is such, as to raise the implication of a survivorship ; not to the 
question, whether the shares do or do not vest. Skey v. Barnes, 3 Mer. 344. 

38. A bequest held a vested interest, not a mere power of appoint- 

ment. 

Bequest to the testator’s wife of 60/. a year for life, ‘‘ and the sum of 
300/., to be disposed of as she thinks proper, to be paid after her death,” and 
a leasehold house and furniture for life : an absolute interest in the 300/. 
transmissible to the administrator, not a mere power of appointment, llixon 
V. Oliver, 13 Ves. 108. 

39. Legacy held vested, as not comprised in the enumeration of othe^' 

legacies, directed to lapse on a contingency. 

Legacy to a female infant, with power to trustees in events to diminish it ; 
and comprised in a miscalculation of the number of legacies given over to 
the wife in case of legatees dying before becoming entitled, lapsed by the 
death of the legatee, though but for the superadded words of the legacy, it 
would have been vested. Molesworth v. Molesworth, 3 B. C. C. 5. Decree 
reversed. 4 Brown, 408. 

40. A case where a contingency annexed to a bequest to a son, was 

held not annexed to portions for daughters. 

Will, from its tenor construed to give vested legacies. Stretch v. Wat- 
kins, I Mad. 253. 


41. Under 
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41. Under words importincr a tenancy in common, though combined 

with words of survivorship, the interests hold vested. 

Under words importing a tenancy in common, though combined with 
words of svrvivorship, the interests vested at the death of the testator ; and 
therefore vested in one of the legatees, who died between the death of the 
testator and the death of the person entitled for life. Brown v. Bigg, 
7 Ves. 279. 

42. A clause of survivorship between two legatees, if either of them 

should die, confined to a case of lapse, and did not prevent the 

legacies vesting. 

1. A clause of survivorsliip between two legatees, if either of them should 
die, confined to a case of lapse ; and did not prevent the legacies vesting. 
King v. Taylor, 5 Ves. 806. 

2. Legacies to two sisters ; with a direction in case of the death of each, 
reciprocally, to devolve to the other. That direction Confined to the case 
of lapse by the death of cither in the life of the testator; and did not pre- 
vent the vesting absolutely. Cambridge v. Rous, 8 Ves. 12. 

3. The vesting of a legacy not prevented by a provision for survivorship 
among the legatees in case of the death of any under the age of twenty-one. 
Deane v. Test, 9 Ves. 146. 

43. A case in which a clause of survivorship was held not confined to 

testator’s death. 

Bequest to the children of A. who should be living at the testator's de- 
cease, equally ; with survivorship, in case of dcatli without leaving issue ; il*, 
leaving issue, the issue to have the parent’s share. The survivorship cannot 
be restrained to the period of the testator s death ; as upon that construction 
the clause would be repugnant. Shergold v. Boone, 13 Ves. 370. 

44. The word surviving” is synonymous with ‘‘ others” in favour of 

the intention and of vesting. 

Bequest to three children in thirds respectively ; with a discretion, that 
they should not be put in possession till tiieir resj)ective attainment of parti- 
cular ages : and in case of the death of either of the above-named children 
before the ages numtioned, that third to be equally divided between the two 
surviving children ; and in the event of the death of two before the respective 
ages above-mentioned, then the whole to devolve to the surviving child ; but 
should all his children die, before they attain their said respective ages, then 
the whole of his estate was given over. One died having attained the age? 
mentioned. Afterwards another died under that age. The share of the 
latter a vested interest in the child, who died first, and the survivor, attain- 
ing the age specified. Wilmot v. Wilraot, 8 Ves. 10. 

45. A legacy held vested, from “ or” being construed “ and.” 

Bequest to A., her executors, &c. provided, that in case she should die 
under twenty-one or without leaving any husband living at her death, it shall 
go over, vested at twenty-one upon the intention : the word “ or” being con- 
strued “ and.” Weddell v. Mundy, 6 Ves. 341. 

46. The case of a limitation over of the use, on legatee’s bankruptcy. 

Legacy in trust for the testator’s son, for his own use and benefit, pro 
vided no misfortune in business shall in the meantime have happened to him, 
so as to deprive him or his family of the benefit of it ; the testator declaring 
his intention, his son’s fortune beir^ amply sufficient, by this fund to form a 
certain and permanent provision for him or his family : but in case he fail in 
bui^ess at any time before the age of thirty-two, then in trust for the 
support of him, his wife, and children, as the trustees think proper, so long 



Appendix.] At *is:hat ])eriod a legacy^ <^V. 1023 

as he shall labour under the efl'ccts of any misfortune in trade ; but as soon 
as ho shall be freed and absolutely discharged from the elfects of any mis- 
fortune or failure in trade, then (but not before,) to be paid to him : other- 
wise the interest to be continued to be paid for the support of him, his wife, 
and children, for his life ; and if at his death he shall be under any difficulty 
from misfortune or failure in business, in trust for his wife and children ac- 
cording to his appointment by will; and, if he shall leave no widow or child, 
according to his disposition. There was a considerable settlement. The 
son in the twenty-eighth year of his age being discharged under a deed of 
composition, the legacy was decreed to him ; the trustees and his children 
not opposing it ; but the court observed, that if he should not be discharged, 
as, in case it should end in bankruptcy, the trustees would not be indemni- 
fied. Dc Mierre v. Turner, 5 Ves. 306. 

47. Legacy of stock to A. to be laid out iu an annuity for lier life, is 

vested. 

Legacy of stock to A. to be laid out in an annuity for her life ; A. died 
two days after the testator, and before any alteration of the stock : her ad- 
ministrator is entitled to a transfer. Barnes v. Rowley, 3 Ves. 305. 

48. A case where a gift in the name of trustees, and not left to tlie 
executor to dispose of, was held to vest immediately in the trustees 
ns against the executor. 

Testatrix gave 1000/. to trustees to pay the interest to A. for life, then 
equally to be divided among her (testatrix’s) brothers and sisters; it vested 
at the testatrix’s death, and the representatives of those who died in the life- 
time of the tenant for life shall take witli the survivors. Roebuck v. Dean, 
4 B. C. C. 403. 

49. A case in which interests were held not vested till the sale of the 

estate out of which, &c. 

Devise to the testator’s w ife for life ; and as soon after her decease or 
refusal to release dower as conveniently, might be upon trust, to sell and 
divide the produce between five nephew^s at such time as the sale should be 
completed, if then living : if any should die in her life, or before the sale 
should be completed, his share to his children; if none, to the survivors. 
The interests not vested till the sale. Elwin v. Elwin, 8 Ves. 546. 

50. Another case. 

Gift to testator’s brother, without restriction as to his children, to whom 
he shall leave, before or after his death, such part of the testator’s inherit- 
ance as their conduct shall deserve ; but if at the deatli of his brother there 
shall he no children, then to A., this is an executory devise, which if it 
took place, would defeat the interest of the children of the brother. Lieu- 
tand v. Agassiz, 2 B. C. C. 615. 

51. In relation to interest. 

Legacies to be paid out of money due on mortgage, when recovered.” 
The right to interest (at four per cent., the mortgage producing five) does 
not depend upon the time when the money is recovered. Wood v. Penoyre, 
13 Ves. 325. 

V. at toljat prriob a legacp papabir out of personal rgtatr, 
0l)all bt0t abooluttip or bttomt papablt^ 

i. A bequest to a particular description of persons at a particular 
time, vests in persons answering the description at that time exclu- 
sively. 

A bequest to a particular description of persons at a particular time, vests 

in 
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in persons answering the description at that time exclusively. Therefore an 
annuity being bequeathed over upon the death of the annuitant to the eldest 
child of A., there being at the death no child, an after-born child is not 
entitled. Godfrey v. Davis, 6 Ves. 43. 

2. Where a legacy is given to a person, not as persona designata^ but 
under a qualification and description at any particular time, tlie 
person answering that description at that time, is the person to 
claim. 

J. D. gave 5000/. to purchase stock, the interest to M. for life, then to 
W. for life, at his decease the testator’s godson S., and at his decease to be 
divided among his brothers equally; S. was dead at the time of the will 
made ; A., son of W., who would have been a brother of S. had ho lived, 
shall take a share in the 5000/. He also gave 4000/. to L. for life, and in 
case he had no children, to revert to W.'s children : a daughter of W. who 
was alive at tlie time of the codicil made, but died before W. had a vested 
interest, which was held transmissible to her representative. Divisonc v. 
Mello, 1 B. C. C 537. 

3. When given to children in proportions, as A. shall think they 

deserve. 

Testator bequeathed a leasehold estate (after an estate for life) to his 
nephew A. and the heirs male of his body lawfully begotten, and in default 
of such heirs to one of the sons of his nephew of B., as A. shall direct by a 
conveyance in his life or by his last will. Another leasehold estate he 
bequeathed to A. upon trust, subject to certain charges, to employ the re- 
mainder of the rent to such children of B. as A. shall think most deserving, 
and that will make the best use of it, or to the children of his nephew C. 
if any such there are or shall be. A, dying in the testator’s life, the bequest 
of the latter estate was established in favour of all the children. Brown v. 
Higgs, 4 Ves. 708. Affirmed on re-hearing, 5 Ves. 495; and on appeal, 
§ Ves. 561. 

4. A case in which the distribution was held to be among all the grand- 

children living, when the youngest attained twenty-one. 

Trust of real and personal estate by will, to apply rents and dividends for 
maintenance of all and every the children of the testator’s daughters {exce[)t 
the eldest son) share and share alike, until the youngest of his said grand- 
children should attain twenty-one ; and in case of the death of any of his 
said grandchildren, before the youngest shall be twenty-one, having 
child or children, such child, &c. to receive the parent’s share ; and when 
the youngest of his said grandchildren living shall have attained twenty-one, 
one equal share of the capital, real and personal, to the use of such of his 
said grandchildren as shall be then living, and the children of his said 
grandchildren in case of the death of any leaving such issue, to have the 
share the parent would be entitled to, if living at the time of distribution ; 
and to the heirs, executors, &c. of such his said grandchildren and great- 
grandchildren. The division is to be among all the grandchildren living, 
when the youngest attains twentv-one, including those born since the tes- 
tator’s death, and the children ot those deceased ; but the representatives 
of grandchildren dead, not leaving children, are not entitled. Hughes v» 
Hughes, 14 Ves. 256. 

5. Legacy payable at twenty-one, with proviso to go over, if legatee 

should at any time become seised of the real. 

Legacy payable at twenty-one, with proviso to go over, if legatee should 
at any time become seised of the real, to which he was entitled in remainder 
after an estate tail limited upon an estate for life subsisting, when he became 

5 twenty- 
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twenty-one: even supposing there is a contingency left, he must have the 
legacy at twenty-one : but it may be disputed afterwards upon the happen- 
ing of the contingency. Griffiths v. Smith, 1 Vcs. 97- 

6. Another case. 

Bequest to the testator’s three children to be equally divided between 
them, share and share alike, but in case of the death of any without being 
married and having children, the share of such child so dying to be divided 
between the surviving children, and so if one should only survive : one being 
married, and having a child; her share vested. Ripley v. Waterworth, 
7 Ves. 453. 

VI. 6c0tct» legacies pajinble out of reol esttatr. 

1 . A legacy charged upon real estate, does not vest before the time 

of payment. 

1. Legacy charged on real estate, lapses if the legatee dies before the 
time of payment. Harrison v. Naylor, 3 B. C. C. 108. 

2. Testator gives legacies to be raised by the means after pointed out; 
then directs an estate to be purchased, a sum to be paid for maintenance, 
and the residue of rents to be applied to raise legacies : the legacies are 
charges on the estate, and one of the legatees dying an infant, shall not be 
raised for the administrator. Ibid. 

2. Cases of vested interests from the condition annexed to the legacy 

having respect to the circumstances of the estate, and not to the 

person of the legatee. 

1. Estate given to the testator’s wife for life, and after her death, to her 
son and his heirs, charged with a legacy ; the legatee survived the testator, 
but' died in the lifetime of the wife : the legacy held to have vested, and 
to be charged on the estate. Pawsey v. Edgar, Dick, 531. 

2. The estate was devised to testator’s wife for life, and if there should 
be no issue between them, then to A., charged with two sums to B. and C. ; 
afterwards B. being dead, the testator by codicil, ordered that legacy to be 
paid to C. and D. : C. died in the lifetime of the wife: the legacy was 
vested and transmissible. K illet v. Dawson, 1 B. C. C. 119. ; Lee Tunstal 
V. Bracken, 1 B. C. C. 124, n. 

3. Devise to A. (after death or marriage of the testator’s wife), charged 
with 100/. to B., who died during the life of the wife: the legacy vested, 
and was transmissible, Godwin v. M unday, IB. C. C. 191. 

4. Devise of real and personal estate to trustees to pay rents, &c. to wife 
for life ; then to pay a legacy to the daughter : this is vested and transmissible, 
Molesworth v. Molesworth, 4 B. C. C. 408. 

5. Devise to the devisor's wife for life, and from and after her decease 
to trustees, upon trust to sell, and among other bequests to lay out 500/. in 
an annuity for the life of his son. A vested interest in the son, surviving the 
devisor, but dying in the life of the wife : the period of enjoyment being 
deferred with reference to the circumstances of the estate, not of the legatee. 
Bay ley v. Bishop, 9 Ves. 6, 

VII. Jisagnt otfiEc inteCT!St 0 pgall be bejsteb. 

Interests in a partnership trade. 

Interests in a partnership trade under articles to the widows of the partners 
for their respective lives, and after the decease of the widows, to and to be 
equally divided among their respective children: not vested in children, 
who died in the life of the mother ; on account of the nature of the subject ; 
tlie primary object being to constitute a partnership, and ascertain the suc- 
cession ; and a provision for the family only a secondary object through 
that medium. Balmain v. Shore, 9 Ves, 500. 

VoL.VlII. 3U VISITOIL 
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VISITOR. 

I. £)f tge ummoml potoct* in generals 

Power clearly given, to interpret and determine doubts upon 
the statutes, may itself constitute visitatorial power. 

II. £)f tfic Oi^itatorml potocr in parricniar iimamm 

1. In the case of Trinity hall, Cambridge; tliere being no heii 

of the founder. 

2. In the case of Ravensworth hospital. 

IIL 3in relarion to otan43 ctly* r. 4. 

Of extending the statute to cases w^here the governors or visilois 
are the trustees, or are abusing their powers. 


I. £)f tfic moitatonal potorr in general. 

Power clearly given, to interpret and determine doubts upon tlie sta- 
tutes, may itself constitute visitatorial pow er. 

Power clearly given, to interpret ami determine doubts upon the sta- 
tutes, may itself constitute visitatorial pow er. 15 Ve.s. 315. 

II. iDf tfic litfiitntonal poUici* in pnittciilar inttnntcci. 

1. In the case of Trinity hall, Cambridge; there being no heir of the 

founder. 

Petition to the lord chancellor as visitor of Trinity hall, Cambridge, 
there being no heir of the founder, to declare the eh'ction of a fellow \oul, 
and to order the petitioner to be admitted: the court of king’s bcueli having 
in a similar ease declined jurisdiction, the lord chancellor heard tlie petition, 
and upon the construction of the statutes, dismissed it. Ex parlc W ranghani, 
2 Ves. G09. 

2. In the case of Ravcnsw'orth liospital. 

No general appointment of visitor, excluding a commission of charitahli’ 
uses under the statute 43 Eliz. c. 4. from special pow ers, that would fall 
within the general visitatorial power; as pov/ers to the ordinary to interpret 
and determine doubts upon the statutes ; of a motion and punishment, and 
of appointment, to the ordinary, and to the dean and chapter of York, in 
certain cases, &c. the whole visitatorial power, particularly as to the ad- 
ministration of the landed property, not being intended to be given to the 
ordinary, as visitor. Ex parte Kirkby Ravensworth Hospital, 15 Ves. 305. 

III. 3;n rUattott to jstat. 43 0113 . r. 4 . 

Of extending the statute to cases where the governors or visitors are 
the trustees, or are abusing their powers. 

Authorities for extending the act 43 Eliz. c. 4. to cases, where the go- 
vernors or visitors arc the trustees, or are abusing their powers ; though an 
information would lie. 15 Ves. 314. 


VOLUN- 
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VOLUNTARY CONVEYANCE. 

L (Ceiicial m\t& an?i ob^croarioiig. 

1. Of the necessiiry restrictions, in favour of creditors, over the 

power of alienating one’s property. 

2. What subjects are within the statute — personal property. 

3 . What subjects arc not within the statute — copyholds, 

4. What is or is not a consideration witliin the statute of 

fraudulent conveyances. 

5. In relation to the distinction between contract and trust, 

with reference to the want of consideration. 

(j. Who is a creditor within the statute of fraudulent con- 
veyances. 

7. The motive of conveying, not of receiving, is the criterion 

of legality. 

8. Inference of fraud from being indebted at the time of con- 

veying, 

9. Inference of fraud from retaining possession. 

1 0. Inference of fraud from using the expression ‘‘ for divers other 

good causes and considerations.” 

1 1 . Ellect of notice in a miscellaneous case. 

1 2. Of the jurisdiction exercised by courts of equity, in the case 

of fraudulent conveyances^ 

II. ciioluntnrp contjejuitufSi art iialifi bemeen tgt pawiesf. 

1. General rule. 

2. Notwithstanding the maker retains possession of the deed. 

III. SGIliat coiibr!jantc0 arc fraiibiiltnt against trebitorsj. 

1. Voluntary bond. 

2. Settlement on marriage, under the circumstances. 

3 . Settlements after marriage. 

4. Covenant, in marriage articles, in fovour of a stranger. 

5. Limitations in a marriage settlement to the brothers of llu* 

settlor. 

6. Release from one brother to another, upon threats and mis- 

representation. 

7. Devise for legacies. 

8. Anotlier case. 

IV. Mgat fotiurpanrr0 are not fraubuleiit against crrftttoig. 

1. Voluntary settlement in favour o( strangers. 

2. Limitations in a marriage settlement, in favour of the issue of 

a second marriage, by the settlor. 

3. Limitation to the mother, in a marriage settlement. 

4. Settlements after marrisige. 

5. Deed of separation. 

(i. Purchase by a married woman from her husband. 

7. Conveyance for scheduled creditors, good against general 

creditors. 

8. Provision by will for payment of creditors. 

3 U 2 ^ 
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9. A provision for debts in a voluntary settlement, will support 
it against future creditors. 

10. Purchase by nephew, for value, from insolvent uncle. 

V. Wgat coniiepancr0 ate ftaudulem against purcgasser$s. 

1. Purchaser with notice, 

2. Voluntary settlement in favour of relations. 

3. Miscellaneous cases. 

VI. Migat (onticpaiur0 are frautiulcnt a 9 aitt 0 e legatee^. 

Settlement after marriage. 


I. (detmal nile0 anh obeerhationg. 

i. Of the necessary restrictions, in favour of creditors, over the power 
of alienating one’s property. 

No man has so absolute a power over his own property, as that he can 
alienate it, when such alienation tends to delay, hinder, or defraud his 
creditors, unless it be made on good consideration and 6ona jide* Partridge 
v, Gopp, 1 Eden, 167.; Amb. 596. 

2. What subjects are within the statute — personal property. 

An assignment of personal property for a consideration clearly inadequafts 
is fraudulent as against creditors, under 13 Eliz. But copyholds not being 
naturally subject to the debts, a conveyance of them cannot be fraudulent 
against creditors. Matthews v, Feaver, 1 Cox, 278. 

3. What subjects are not within the statute — copyholds. 

Ibid. 

4. What is or is not a consideration within the statute of fraudulent 

conveyances. 

1. In conveyances, blood is no consideration within the statute, 27 Eliz. 
Parry v. Carwarden, Dick. 544. 

2. Slight consideration by a parent for a child, sufficient even against a 
purchaser. 2 Vcs. 410. 

3. In deciding whether a conveyance be voluntary, courts of law have 
always disavowed inquiring whether the consideration be equivalent ; and if 
the transaction be honest, will not weigh it in very nice scales. Grogan v. 
Cook, 2 B. & B. 234, 

4. A provision for debts in a voluntary settlement will support it against 
all future creditors. 9 Ves. 194. 

5. Voluntary bond though void against creditors, being valid as between 
the parties, its surrender is a consideration that will sustain a substituted 
bond against creditors, unless with a fraudulent design ; as by an insolvent 
to substitute a valid for an invalid security against creditors. Ex parte 
Berry, 19 Ves. 218. 

6. Arrears, accrued under a voluntary bond ; a valuable consideration, 
sustaining a conveyance against creditors. Gilham v. Locke, 9 Ves. 612. 

7. If in consideration of marriage, an estate be limited in fee to A. by his 
father or other persons interested in making provision for the marriage ; A. 
4S a purchaser for valuable consideration, in respect of the marriage. O’Gor- 
man V. Comyn, 2 Sch. & Lcf. 147. 


5. In 
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5. In relation to the distinction between contract and trust, with refer- 
ence to the want of consideration. 

The distinction between contract and trust, with reference to the want of 
consideration, has been acted upon under the same instrument. 18Ves.^ 
jun. 99. 

6. Who is a creditor within the statute of fraudulent conveyances. 

Under a covenant upon marriage, by the husband with the trustees, in 
case his wife should survive him, to pay her a sum of money: she is a cre- 
ditor within the statute against fraudulent conveyances. J 3 Eliz. c. 5. Rider 
V, Kidder, 10 Ves. 360. 

7. The motive of conveying, not of receiving, is the criterion of 

legality. 

By the 13 Eliz. the only consideration as to the validity or invalidity of 
alienations, depends on the intent and conduct of the party making them, 
and not on the motive with which they are received. Partridge v. Gopp, 

1 Eden, 167. ; Amb. 596. 

8. Inference of fraud from being indebted at the time of conveying. 

A person being indebted at the time of making a voluntary conveyance^ 
is an argument of fraud. Grogan v. Cooke, 2 B. & B. 234*. 

9. Inference of fraud from retaining possession. 

1 . Assignment of property, retaining possession, fraudulent against cre- 
ditors. 17 Ves. jun. 1 97. 

2. Where there is a conveyance, and possession is retained, towards all 
third persons the ownership is not divested ; but where deeds are set aside 
between the party themselves and the heir of the party conveying, it must 
be upon actual fraud ; and the retaining is only evidence ; which with reason- 
able proof of weak capacity will be sufficient. 2 Ves. 292. 

10. Inference of fraud from using the expression, for divers other 
good causes and considerations.” 

The words “ for divers other good causes and considerations,'' thrown 
into a deed of purchase, symptoms of fraud. 2 Sch. & Lef. 483. 

11. Effect of notice in a miscellaneous case. 

A., by a voluntary deed, assigned all the personal estate which he 
was then or might at any time afterwards be possessed of or entitled to^ 
upon trust to pay the interest, &c. to himself for life, and after his decease 
to such persons as he should appoint by will for their lives, and subject 
thereto, to pay the principal to his next of kin, who should be living at his 
decease, his, her, or their executors, &c. Soon afterwards the testator by 
his will gave some legacies, and gave the residue to the persons by name, 
who were his next of kin at the execution of the deed and at his death ; 
upon whose bill claiming under the deed an account of the trust-estate re- 
ceived by the trustees, and of the personal estate, &c. and to set aside the 
legacies, it was held, that the power was not executed by the will, but one 
of the plaintiffs being clearly affected with notice and acquiescence in the 
plan of giving the legacies instead of executing the power, the cause was 
ordered to stand over, with liberty to file a bill to establish the legacies: the 
court inclining, in case the other plaintiff could be affected with notice, at 
all events to apply the interest of the personal estate during the lives of the 
legatees in payment of the legacies. They were afterwards paid under a 
compromise. Griffin v. Nanson, 4 Ves. 344. 


3 U 3 


12 . 



loso VOLUNTARY CONVEYANCE. [Chancery 

1 2. Of the jurisdiction exercised by courts of equity, in the case of 
fraudulent conveyances. 

1. Purchase money cannot be laid hold of in favour of claims under a 
previous settlement, void under the statute 27 Eliz. c. 4*. as being voluntary. 
18 Ves jun. 91. 

2. Court of equity will not act in favour of a mere voluntary settlement ; 
and therefore upon a subsequent purchase, with notice, and covenant to lay 
out the money to the same uses, will not lay hold of the money. Ibid. 9S. 

Distinction upon the want of consideration. Upon a contract merely 
voluntary, the court of chancery will do nothing ; but takes jurisdiction 
upon a trust actually created, unless, perhaps, against a party having a right 
to put an end to it by his own act, under a sole power of revocation ; by 
analogy to the distinction between the cases, w^here an intail can be barred 
by fine, and w^hcre a recovery is necessary. Ibid. 99. 

4*. No equity under a voluntary settlement to prevent a sale. Ibid. 112. 

5. Distinction between a voluntary contract and a trust created within 
consideration ; in the latter case the court acts ; not in the former. 
Ibid. 149. 

II. SloIuntai*|i (Qnto|miKe0 avt iialtD bctta>ntt tge pamr 0 . 

1. General rule. 

1. Voluntary settlement, void against creditors, good to other purposes. 
12 Ves. 103. 

2. Voluntary settlement good between the parties. IS Ves. jun. 92. 

2. Notwithstanding the maker retains possession of tlie deed. 

A voluntary deed, once perfected, cannot be revoked at pleasure, even 
though the maker has retained it in h»s oivn custody. And where the deed 
is in execution of a power, the mere attempt to vary its dispositions, cannot 
of itself prove, that the omission of a power of revocation in the deed cre- 
ating the power of appointment was occasioned by fraud or mistake. Worrall 
V. Jacob, 3 Mer. 270. 

HI. saiijat conbepjnces are fraiibuletit aganigr rrcJiitor?. 

1. Voluntary bond. 

Voluntary bond, though given under a strong moral obligation, a marriage ^ 
contracted, and property received as husband, by a man, having a wife 
living at the same time, void as against creditors. Gilhani v, Locke, 9 Ves. 
612. 

2. Settlement on marriage, under the circumstances. 

Settlement on marriage, of freehold estates of inheritance, and leaseholds 
for lives and years, by a man not indebted or intending it in trade, to tlie use 
of himself for life, unless he shall embark in trade, and in the life of his 
wife become bankrupt, and from his decease or bankruptcy to secure an 
annuity for his wife ; and subject thereto for his heirs, executors, &c. On 
his afterwards engaging in trade, and becoming bankrupt, void as against his 
creditors. Higinbotharn v. Holme, 19 Ves. 88. 

3. Settlements after marriage. 

1. To impeach a settlement after marriage under the statute 13 Elizabeth, 
the husband must be proved to have been indebted at the time, and to the 
extent of insolvency. The creditor not producing any evidence, his bill 
was dismissed ; with liberty to file another. Lush v. Wilkinson, 3 Ves. 384. 

2. Ji deed of separation, the trustees indemnifying the husband against 
wife’s future debts, not within statute. Stevens v. Oliver, 2 B. C. C. 90. 

. 3. But 
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3. But a settlement after marriage, being voluntary, is fraudulent against 
a purchaser. Evelyn v. Templar, 2 B. C. C. 148. 

4'. Settlement after marriage, hold to be voluntary, proof of its having 
been made in pursuance of a parol promise before marriage, failing ; and 
court of opinion, that even if such promise had been proved to have existed, 
it would not have supported a settlement made after marriage. Spurgeon v. 
Collier, 1 Eden, 55. 

5. Settlement after marriage, of stock standing in the name of the wife, 
the husband being insolvent, and soon after a bankrupt ; set aside upon the 
bill of the assignees after the death of the husband : the stock did not sur- 
vive ; but was decreed to the assignees, subject to a provision for the widow. 
Pringle v. Hodgson, 3 Ves. 617. 

6. Voluntary settlement void under the statute 27th Eliz. c. 11. against a 
subsequent purchaser for valuable consideration with notice, though a fair 
provision for a wife and children, an injunction, restraining the husband from 
selling, was refused ; but a demurrer by the husband overruled, as covering 
too much ; the plaintiff being entitled, until a sale, to an execution of the 
trust. Pulvertoft v. Pulvertoft, 18 Ves. jun. 84*. 

7. G., previous to entering into a partnership trade, executed a bond for 
5(X)/. to a trustee, upon trust, that upon his death, failure in trade, or bank- 
ruptcy, the interest should be paid to his wife for her life, with a power of 
appointment to her. G. and his partner became bankrupts. The bond was 
voluntary, and decreed not to be set up against the creditors ; but to be 
paid in case of a surplus after payment of joint and several creditors. 
Assignees of Gardiner v. Shannon, 2 Sch. & Lcf. 228. 

8. A settlement after a marriage in Scotland, not supported against cre- 
ditors in bankruptcy, as upon valuable consideration by a re-celebration of 
the marriage in England : but it was sustained as the consideration of an 
agreement to settle by the parent of tJie other party. Ex parte Hall, 1 Ves. 
& Beam. 1 1 2, 

1). Whether a settlement after marriage, reciting a parol agreement before 
marriage, which had actual existence, can stand against creditors, qxicere. 
12 Ves. 74*. 

4*. Covenant in marriage articles in favour of a stranger. 

Covenant in marriage articles in favour of a stranger, held merely volun- 
^ lai'v, and not to be supported by the marriage consideration. Sutton v. 
Clietwynd, 3 Mer. 249. 

5. Limitation in a marriage setlleinent to the brothers of the settlor. 

Limitations in a marriage settlement to the brothers of the settlor, are not 
good against a subsequent purchaser, for a valuable consideration, Johnson 
V. Legard, 3 Mad. 283. 

6. Release from one brother to another, upon threats and misrepre- 
sentation. 

Release from one brother to another of certain j)remises that had been 
devised to him by his father, executed in consequence of a threat to file a 
bill, and of assurances that a favourable opinion had been given by counsel, 
set aside in favour of creditors. Peat v. Powell, 1 Eden, 1*79. ; Amb. 396. 

7. Devise for legacies. 

The statute of fraudulent devises would prevent a devise for legacies to 
the prejudice of creditors by specialty ; but not a devise for debts generally ; 
though that might be the efiect. 12 Ves. 151*. 

8. Anotlier case. 

Receipt for a subscription to a navigation, with an indorsement, signed by 
the owner, declaring, that he thereby assigned to Jijs daughter A. M hi^ 

3 U 4* interest, 
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interest, found among the papers of his executrix: no evidence, that he 
' ever parted with the paper ; and a declared intention of satisfaction a 
marriage portion. Bill for an assignment dismissed. Antrobus v. Smith, 
12 Ves. 39. 

IV. Hj^at contiepanre0 att not fraudulent againjSt treditorii. 

1, Voluntary settlement in favour of strangers. 

A voluntary settlement in favour of strangers by one not indebted at the 
time, nor meaning a fraud, good against subsequent creditors. Holloway 
V. Millard, 1 Mad. 414. 

2. Limitations in a marriage settlement, in favour of the issue of a 
second marriage by the settlor. 

Limitations in a marriage settlement in favour of the issue of a second 
marriage by the settlor, held good against a purchaser for a valuable con- 
sideration ; such limitations being interposed between the limitations to the 
sons of the first marriage and the daughters of such. Clayton v. Earl of 
Winton, 3 Mad. 302. n. 

3. Limitation to the mother, in a marriage settlement. 

On the treaty of marriage between A. and B., the father and mother of 
B., in consideration of the settlement to be made by A., joined in conveying 
a small estate (out of which the mother was dowable) to A. in fee ; (but no 
fine was levied); and they also joined in settling another estate of which the 
father was seised in fee, on the father fyr life, remainder to the mother for 
life, remainder to the uses of the marriage. At the time of the settlement, 
the father was indebted by settlement. This being a fair and reasonable 
family settlement, and not made with any view to defeat creditors, the limit- 
ation to the mother for life is not fraudulent as against creditors, within the 
statute of 13th Eliz,, more especially as she had joined in conveying the 
small estate in fee to the husband. Jones v. Boulter, 1 Cox, 288. 

4. Settlements after marriage. 

1. Settlement after marriage, by a person not indebted, is not within the 
statute of fraudulent conveyances. Stevens v. Oliver, 2 B. C. C. 90. 

2. Settlement after marriage, fraudulent only as against creditors at that 
time. The settlement coming out in the answer to a bill by creditors, claim- 
ing under a devise for debts, they are entitled to an inquiry. Williams v 
Coussmaker, 12 Ves. 136. 

3. Settlement after marriage, of the wife’s property, recited a parol agree- 
ment before marriage to make such settlement. The creditors of the hus- 
band cannot set aside such settlement. Dundas vl Dutens, 2 Cox, 235. 

4. A voluntary settlement without fraud, by a husband not indebted, 
in favour of his wife and children, is valid against subsequent creditors. 
On a bill by the wife, the court established the settlement, no creditor attempt- 
ing to impeach it, and there being no allegation that the husband was indebted 
at the time, without directing an inquiry on that subject. It seems that a 
recital in a settlement after marriage is not evidence against creditors of 
articles before marriage. Battersbei^ v. Barrington, Swanst. 106. 

5. Deed of separation. 

A husband having lived in a state of adultery, a separation took place 
between him and his wife, and upon that occasion the husband settled real 
estates, to the amount of 300/. per annum^ on the wife, for her separate 
maintjenance, and on the children of the marriage. Under these circum- 
stances, the settlement is not fraudulent as against creditors, under the sta- 
tute of 13 Eliz. Hobbs v. Hull, 1 Cox, 445. 

5 


6. Pur- 
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6. Purchase by a married woman from her husband. 

A purchase by a married woman from her husband, through the medium 
of trustees for her separate use and appointment, may be sustained against 
creditors, if bond fide ; though the husband is indebted at the time ; and 
even though the object is to preserve from his creditors for the family the 
subject of the purchase : in this instance, ancient family pictures, furniture, 
and other articles, of a peculiar nature and value. The circumstances of 
the comparative value of the consideration, the continued possession, (ac- 
cording to the title, by the relation of tlie parties,) the degree of notoriety, 
the want of an inventory, the satisfaction of some debts out of the property, &c. 
though circumstances of evidence, are not conclusive as to the nature of 
the transaction. Lady Arundell v. Phipps, 10 Ves. 139. 

7. Conveyance for scheduled creditors, good against general creditors* 

A conveyance to A. and B. in trust, as to one moiety, for scheduled cre- 
ditors, as to the other, for the debtor, is good against general creditors. 
Caillandv. Estwick, ^ Anst. 381. 

g. Provision, by will, for pajTiient of creditors. * 

A provision by will, effectual in law or in equity for payment of creditors, 
is not within the statute of fraudulent devises. 7 Ves. 323. 

9. A provision for debts in a voluntary settlement, will support it 
against future creditors. 

Vide 9 Ves. 194*. 

10. Purchase by nephew, for value, from insolvent uncle. 

A purchase by a nephew from his uncle, who (unknown to the nephew) 
was insolvent, and died soon after the purchase, for a valuable consideration, 
the adequacy of which was disputed ; held to be unimpeachable by creditors 
of the uncle. Copis v. Middleton, 2 Mad. 410. 

V. Mgat cont)epancc0 arc {cauliulcitt agatticit puctga{lct:0» 

1. Purchaser with notice. 

1. Fraudulent conveyance set aside as against a purchaser with notice^ 
notwithstanding a great length of time which had elapsed since the original 
transaction. Aldcn v. Gregory, 2 Eden, 280. 

2. Notice of the contents of a voluntary settlement, has no effect even in 
equity, therefore notice of a covenant in a voluntary settlement, that the 
purchase money should be paid to trustees, to be laid out in other lands, to 
be settled to the same uses, held immaterial. 18 Ves. jun. 112. 

2. Voluntary settlement in favour of relations. 

Voluntary settlement, though free from actual fraud, and meritorious, 
as a provision for relations, void against a subsequent purchaser for valuable 
consideration, with notice, whether by conveyance or articles, specific per- 
formance decreed in the latter case. Buckle v. Mitchell, 18 Ves. jun. 100. 

3. Miscellaneous cases. 

A., by settlement after marriage, conveys to trustees to family uses, re- 
serving a power to sell, but covenanting that the money shall be paid to the 
trustees for the same uses ; A. sells to B., who has notice of the covenant, 
and pays the money to A. ; B.’s representative shall not be obliged to pay 
the purchase money over again to the trustees to the uses of the settlement, 
which being voluntary, is fraudulent against a purchaser by the 27th Eliz. 
Evelyn v. Templar, 2 B. C. C. 148. 

VI. tomtpmtta act fraudulent against legateeji^ 

Settlement after marriage. 

A. having by settlement secured to his wife an ample jointure, passed ffSs 

bond 
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bond to her alter marriage, to answer a particular purpose : this bond was 
declared to be voluntary, and set aside in favour ot a legatee of the hus- 
band, against the representative of the wife. Stratford v. Powell, 1 Ball & 
Beatty, 1. 


WARD OF COURT. 

1. In telanon to tge marriage of a tnaro of court. 

1. All unauthorized marriage in fact, is a contempt of court. 

^2. Of the punishment of a contempt in marrying a ward. 

3. Discharge from commitment. 

4. I'he form of giving consent. 

5. The master reporting a marriage invalid, a second marriage 

was ordered. 
f>. Settlements. 

7. Prevention of. 

8. An infant plaintiff, a ward, having married, proceedings 

stayed till the liusband shall appear. 

IT. M (itrtieimng tU remoiial of a toarti of court, out of tlit 
turtooitttottf 

Whellier an affidavit is necessary to obtain an order. 


1. 3|n relation to tgt marriage of a toarti of tourt. 

1. An unauthorized marriage in fiict, is n contempt of court. 

In the case of a ward of the court, a marriage in fact is sufficient to ground 
the contempt. Salles v. Savignon, 6 Vcs. 572. 

2. Of the punishment of a contempt in marrying a ward. 

1. Orders have been made for committing to close confinement for many 
ing a ward of the court. 8 Ves. 79. 

2. Commitment for eloping with a ward of the court; and against anotliei 
person for assisting ; ignorance, that she was a ward of court, not admitted 
as an excuse. Nicholson v. Squire, 16 Ves. 259. 

3. Upon the marriage of a ward of the court, both parties being foreign- 
ers, and the property abroad, and the marriage in Scotland on the day the 
bill was filed, the court took jurisdiction; but did not commit the husband ; 
ordering him to attend from time to time, and to be at liberty to make a pro- 
posal. Salles V. Savignon, 6 Ves. 572. 

4. Contempt on marrying a ward, by commitment, not sufficient ; held to 
be a conspiracy, and an information recommended. Schreiber v. Lateward, 
Dick. 592. 

5. Punishment for contempt by marrying a ward of court, by commitment, 
or, in a flagrant case, by directing a criminal prosecution for conspiracy, &c. ; 
the subject of sound discretion ; and though the right to interpose without 
complaint, is not affected by time, the exercise of it was dispensed with 
upon circumstances; no complaint made for eight years; the husband, 
though his conduct would have justified punishment on a recent application, 
not being a needy adventurer, but of equal family and fortune ; having ac- 
tually iQjide a considerable settlement; under which tlie children had vested 
interests, and alleging misconduct by the wife. The interests of the chil- 
duon rsot to be affected ; but the settlement varied as between the husband 

and 
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and wife, by increasing the pin-money, giving her some interest in future 
property, &c. Ball v* Coutts, 1 Vcs. &Beam. 292. • 

6. Marriage of a ward of the court under gross circumstances, punish- 
able, beyond commitment, by indictment, as aconspiracy. Wade v. Broughton, 

3 Ves. & Beam. 172. 

3. Discharge from commitment. 

1. Husband committed for marrying a ward of the court, and discharged 
under particular circumstances, on undertaking to make a settlement; was 
held to that, and not permitted upon her consent to receive her whole for- 
tune, viz. a rent-charge for life. Stackpole v. Beaumont, 3 Ves. 89. 

2. Upon a marriage of a ward of the court, under flagrant circumstances, 
the husband obtaining a licence upon a false oath, that she was of age, the 
clergyman was ordered to attend, and reprimanded : the husband was com- 
mitted, and ordered to be indicted. Being convicted, and having suffered 
the j)unishment, upon his petition to be discharged on executing a settlement, 
the lord chancellor would not approve a proposal giving him any farther in- 
terest than, in case of his surviving and no children, under her appoint- 
ment ; requiring the fund to be transferred to the accountant general, with 
a trust declared to pay the dividends to her separate use for life, from time 
to time, and not byway of anticipation : after her decease, the capital among 
all her children by any marriage : if none, and he survives, according to her 
appointment by will ; if no appointment, to her next of kin ; and if she sur- 
vives, subject to her appointment, to her, her executors, &c. No costs to 
the husband. Millet v. llowse, 7 Ves. 419. 

3. Upon the marriage of a female ward of the court all parties concerned 
were ordered to attend; and the husband was committed; and restrained 
from receiving her visits-, and she consented to quit her residence with a 
friend of his under an intimation from the court, that she would otherwise 
be compelled to do so. The husband after some time was permitted to pro- 
pose a settlement. The lord chancellor would not admit a provision for 
children by a subsequent marriage, by way of absolute settlement, but only 
by a power to the wife to charge by way of a})pointment to each child a 
&hare not exceeding the share of each child by the first marriage. I'he 
hiusband to have some part of the income independent during coverture. 
The wife having by the proposed settlement a power of appointment in case 
of no children and the Imsband surviving, the limitation in default of appoint- 
ment was directed to be to her next of kin, exclusive of the husband. The 
master finding, tliat the marriage was invalid, a marriage by banns was di- 
rected. The lord chancellor refused to discharge the husband on under- 
taking to execute the settlement. Bathurst v. Murray, 8 Ves. 74. 

4. The form of giving consent. 

Vide Dick. 801. 

5. The master reporting a marriage invalid, a second marriage was 

ordered. 

Vide 8 Ves. 74. 

6. Settlements. 

1. Settlement of the property of a married woman, a ward of the court, 
and of all the dividends and interest accrued, directed in opposition to an 
assignment by the husband for valuable consideration. Like v. Beresford, 
3 Vcs. 506. 

2. Proposal for a settlement on the marriage of a female ward of the court, 
disapproved ; as not jiroviding sufficiently for the event of a future husbaral 
and children; viz. only by powers over her real estate; which during in- 
fancy she could not exercise; and all the property being hcr’s. Ilalscy v. 
Halsey, 9 Vcs. 471. 


T, Dfo- 
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3. Distinction upon contempt by marriage of a ward of court ; a person of 
no property, whose only object is the fortune, is not permitted to touch it ; 
and the whole is put in settlement : otherwise, when the husband of equal 
rank and fortune makes an equivalent settlement. 1 Ves. & Beani. SOS. 

4. Upon a proposal for a settlement under a commitment for marrying a 
ward of the court, a power was directed to be inserted, enabling the wife to 
settle the interest of a moiety of her fortune upon any future husband for 
life. The husband, on undertaking by his counsel to execute the settle- 
ment, was discharged.^ Winch v. James, 4 Ves. 386. 

5. Upon a settlement of the fortune of a ward of the court, who had mar- 
ried a man of no property, the court took care to secure a provision for a 
future marriage. Wells v. Price, 5 Ves. 398. 

7. Prevention of. 

Injunction upon affidavit of an intended marriage with a male infant, 
aged eighteen, restraining communication with him until farther order ; and 
that service of the order at the house, which appeared to be the last place of 
abode, though apparently shut up, should be good service. Pearce v. 
Crutchfield, 14 Ves. 206. 

8. An infant plaintiff, a ward, having married, proceedings staid, till 
the husband shall appear. 

An infant plaintiff, a ward of the court, having married, proceedings 
staid, till the husband shall appear. Brummell v. M‘Pherson, 7 Ves. 237. 

II. {irehenting tge remoiial of a tearti of court, out of tgr 

jurtdtiunon* 

Whether an affidavit is necessary to obtain an order. 

No affidavit necessary to obtain an order, that a child, a ward of court> 
shall not be taken out of the jurisdiction, even to Scotland. 10 Ves. 56. 


WASTE. 

I. act0 be uctouiiteti toam* 

1. Legal waste. 

2. Equitable waste. 

II. Mbat act0 jsBall ttot bt accounted bm^tr. 

1. Legal waste. 

2. Equitable waste. 

III. iDf tbt rigl)t0 of tenant?, htspunwjiabltf 

1 . Extent of the right of tenant in tail, after possibility. 

2. Bill by infant, tenant in tail in reversion, to have timber cut. 

3. Difference between the powers of tenant lor life, dispunish- 

able, and trustees, under the same words. 

4. The power of tenant, for dispunishable, not enlarged by im- 

plication. 

5. Tenant for life restrained from felling ornamental or imma- 

ture timber. 

6. A case in which tenant fqr life was held not entitled to fell 

timber on the land, to be sold. 

.*7. Right of tenant for life, impeachable, where lands are ex- 
changed under acts of inclosure. 


IV. fot 
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IV. iFoc toBom an injunction to wotcain toaott, oBall 6t 

granttb. 

Tenant for life. 

V. 0gain0t toBom an injunction to rtottain toasitf, jsBall not 

be gcanteb< 

1 . One in possession, claiming by adverse title. 

2. A trespasser. 

3. Tenant holding under covenant for perpetual renewal. 

VI. iBractice telating to injunctions to restrain toaate. 

1 . The affidavit must go to acts, or threats, not merely to in- 

tention. 

2. Injunction not prevented by appearance the day before the 

motion. • 

VII. Account anb application of tBe proteebjS of timber im= 

properlp &IIeb. 

1. The account goes upon the injunction. 

2. Admission that any timber has been wrongfully cut, gives a 

right to an account. . 

3. Proceeds paid to the next taker of the inheritance, though 

there were intermediate remainders that might arise. 

4. In the case of underwood cut and sold, under a power to cut 

but not sell. 


I. iMB^t aetti oBail be accotmteb toajscc. 

1. Legal waste. 

1. Injunction against piougliing up pasture upon a covenant to manage in 
a husbandlike manner. Drury v, Molins, 6 Ves. 328. 

2. Waste by destruction of a dove-cote : not by removing presses, drc. 
unless fixed. Kimpton v. Eve, 2 Ves. & Beam. 349. 

2. Equitable waste. 

1. Injunction to restrain tenant for life, without impeachment of waste, 
from cutting timber or other trees planted or growing for shelter or orna- 
ment, and from cutting except in a husbandlike manner. Lord Tamworth 

Lord Ferrers, 6 Ves. 419. 

2. Equitable waste by cutting trees, planted for ornament. 16 Ves. 132. 

3. Injunction against cutting ornamental timber, upon the principle of 
equitable waste, extended to trees, planted for the purpose of excluding 
objects from view. Day v. Merry, 16 Ves. 375. 

II. (iKiaBat act 0 ciBnK ttoc be actouttteb toa^te. 

1. Legal waste. 

Cutting timber, where necessary for the growth of underwood, not waste. 
16 Ves. 179. 

2. Equitable waste. 

1. Equitable waste has not been extended beyond trees planted or grow- 
ing for ornament, as in avenues or vistas, to timber merely ornamental : viz. 
un extensive wood. Burgess v. Lamb, 16 Ves. 174. 

2. Equitable waste not to be extended. Ibid. 185. 
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HI. £)f t&c dgBtiS of tcnatitis, ftissiiunijSfiabfc. 

. 1 . Extent of the right of tenant in tail, after possibility. 

Tenant in tail, after possibility of issue, extinct, having been once tenant 
in tail in possession with the other donee, and therefore dispunishable for 
waste, may, not only commit waste, but also convert to her own use the 
property wasted. Therefore, not to be restrained in equity, except for ma- 
licious waste. 15 Ves. 430. 

2. Bill by infant, tenant in tail in reversion, to have timber cut. 

Bill by infant, tenant in tail in reversion, to have timber cut; the timber 
ordered to be felled, and the claims to be discussed when tenant in tail 
comes of age. Mildmay v. Mildmay, 4 B. C. C. 194. 

3. Difference between the powers of tenant for life, di.spunisliable, and 

trustees, under the same words. 

Difference between the powers of tcivmt for life, without impeachment of 
waste, and trustees under the same words ; the latter are bound to a provi- 
dent execution of their powers. 6 Ves. 115. 

4. Tlie power of tenant, for dispunishable, not enlarged by iinjilica- 

tioii. 

The power of tenant for life under the general words ‘‘ without impeach- 
ment of waste,*’ not enlarged by implication from more extensive powers 
given to trustees for special purposes after her death. Marquis of Down- 
sbirev. Lady Sandys, 6 Ves. 107. 

5. Tenant for life restrained from felling ornamental or immature 

timber. 

1. A. by will, made his wife tenant for life ; by codicil, he gave her per- 
mission to cut timber during widowhood, at seasonable times : she shall 
be restrained from cutting ornamental or immature timber. Chumberlyne \\ 
Dummer, 1 B. C. C. 166. 

2. Tenant for life, with liberty to cut timber at seasonable times, is not to 
cut trees planted for ornament or shelter to the mansion-house, or sapling 
trees not tit to be felled for timber. Chamberlync v. Dummer, 3 B. C. C. 
,549. 

6. A case in which tenant for life was held not entitled to fell timber 

on the lands to be sold. 

Devise of lands to be sold, and other lands to be purchased, in which A. 
should be tenant for life without impeachment of waste ; the rents and pro- 
fits of the estates to be sold, to be to the use of the persons who would be 
entitled to those of the estates to be purchased : the tenant for life cannot 
cut down timber on the land to be sold. Plymouth v. Archer, 1 B. C. C. 
159. 

7. Right of tenant for life, impeachable, where lands arc exchanged 

under acts of inclosure. 

Where lands are exchanged, under acts of inclosure, tenant for life, im- 
peachable of waste, cannot cut timber for the inclosurc, but must raise 
money under the powers in the act. Lee v. Alston, 1 B. C. C. 194. 

IV. i?oc togom an injuncrioit to rtsitrain toajjte, jsSalf fie 

giantefi. 

Tenant for life. 

Injunction against waste, in favour of tenant for life, particularly as to or- 
namental timber ; not so much upon his interest as his enjoyment. G Ves. 
787. 

m 


V. acaingt 
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V. agamsit tofiom an niiuncriou to rc0n ain ton0tr, sgaH nor 

be grameti^ 

1. One in possession, claiming by adverse title. 

To restrain waste not granted against defendant in possession, claiming 
by an adverse title. Pilswortli v. Hopton, 6 Ves. 51. 

2. A trespasser. 

Injunction against a trespasser, cutting timber by collusion with the 
tenant ; without prejudice to the case of mere tre&j)ass. Courthorpe v. Map- 
plesden, 10 Ves. 290. 

3. Tenant holding under covenant for perpetual renewal. 
Injunction in the nature of a writ of estrepement of waste, not granted 
against a tenant holding under a lease containing a covenant for perpetual 
renewal, Calvert v. Gason, 2 Sch & Lef. 561 . 

VI. practttu relating to tnjiiitctionst to restrain inaotc. 

1 . The affidavit must go to acts, or threats, not merely to intention. 

In the case of waste, it is not sufficient to swear to information of the in- 
tention. The affidavit must go cither to an act or threats. Hannay v. 
MTntire, 10 Ves. 51*. 

2. Injunction not prevented by appearance the day before the motion. 

Injunction against waste, not prevented by appearance the day before 
the motion. Aller v, Jones, 15 Ves. 605. 

VII. <4tfount aim application of tfit protretig of timbtr im^ 

propcrlp fcllcl), 

1. The account goes upon the injunction. 

In waste, the account goes upon the injunction. 9 Ves. 346. 

2. Admission that any timber has been wrongfully cut, gives a right 

to an account. 

Admission that any timber has been wrongfully cut, gives a right to an 
account. 1 Ves. 82. 

' 3. Proceeds paid to the next taker of the inheritance, thougli thert^ 
were intermediate remainders that might arise. 

The money raised by sale of timber improperly cut by tenants for life, 
impeachable ; ordered to be paid to the next taker of the inheritance, though 
there were intermediate remainders that might arise. Such tenant cutting 
timber will lead to an account, but where no more timber has been cut than 
charged by the bill, and admitted by the answer, the money shall be paid 
without costs. Lee v. Aston, 3 B. C. C. 38, 

4. In the case of underwood cut and sold, under a power to cut, but 

not sell. 

Testator devised his estate to his wife for life, “ with liberty to cut timber 
and underwood for her own use, but not to sell.’’ She cut underwood and 
sold it, and died : her estate is not accountable for the money produced, at 
least not to the next taker for life, impeachable for waste. Piggot, v. Bul- 
lock, 3 B. C. C. 539. 


WAY. 
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WAY. 

Presumptions between evidence of interruption acquiesced in and evi- 
dence of usage, on the question of a right of way. 

In a question of a right of way, evidence of an interruption acquiesced in, 
is infinitely of more weight, than evidence of usage. 1 Ball & Beatty, 51 4'. 


WEST INDIES. 

1. Jurisdiction here upon contracts us to an estate in the West 
Indies. * 

Whether an action lies upon a bond after judgment thereon 
in a court in Jamaica. 


1. Jurisdiction here upon contracts as to an estate in the West Indies. 

Jurisdiction here, upon contracts as to an estate in the West Indies. Jack- 
son V. Petrie, 10 Ves. 164. 

2. Whether an action lies upon a bond after judgment thereon in a 

court in Jamaica. 

Whether action lies upon a bond, on which judgment has been obtained 
in Jamaica, quare. 1 1 Ves. 357. 


WILL, TENANT AT. 

I. jSDf rfte timt at toBufi tf)t tenaiuii mau be betermimb. 

General rule. 

IL £)f tf)t mobtjof III toDtcB tge tenamu map be brtermtiieb^ 

1. By the death of eiUier party. 

2. By an agreement to purchase. 


I. tBe timt at tofncB tfit ttnaiup map bt bttemimb^ 

1. General rule. 

Tenancy at will may be determined at any time, as to any new contract, 
not as to any thing, which during the tenancy remained a common in- 
terest. 16 Yes. 57. 


Ilf tfic motif0 in toljicg tgr tenantp map be betermiiieb* 

I. By the death of either party. 

Generally the death of either party determines a tenancy at will. 9 Ves. 
891. 


2. By an agreement to purchase. 

Tenancy at will determined by an agreement to purchase. 16 Ves. 2S2. 
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WITNESS. 

I* iti»tti{ietemp from inttmu 

1. A witness is disinterested who can gain nothing by (lie event 
of the suit. 

Competmcy of a witness afterwards becoming interested. 

S. An agent entitled to commission. 

4. Competency of a son employed under, paid by, and account- 

ing to, his father. 

5. A bankrupt* 

6. A bankrupt’s creditor. 

7* Incompetency of bond-creditors of testator to obtain a decree 
for payment of a legacy. 

8. Competency of an executor in trust. 

9. Incompetency of an executor in trust, in a suit respecting 

assets. 

10. Inoompetency of a remainder-man to prove paymenty of 

legacy charged on the estate. 

11. Miscellaneous. 

II. iDf tncompmntp front rrlaritie attuation. 

1. Baron and feme* 

2. Counsel and solicitor. 

3. Executor of counsel or solicitor. 

4. Competency of a parent to bastardize his issue. 

III. M tfft ejpamtnatton of a {tattii m tie (tutt. 

1. A plaintiff. 

2. A co-plaintiff. 

3. A defendant 

4. Effect of plaintiff examining defendant. 

5* A guardian ad litem. 

JV- ifit rrlanon to an am^tms tottntd^. 

1. He cannot contradict his attestation. 

2. Being abroad, his evidence was dispensed with. 

3. Being msane» his evidence was dispensed with. 

4. Being unknown, his evidence was dispensed with. 

V. £)f tfie tnim0 of a tottit^^. 

He should not disclose bis evidence to the parties. 


I. j0f mcrntt^emiQi from inttmu 

1. A witness is disinterested who can gam nothing by the event of the 
^ suit 


Witness good, who can recover nothing in the suit. 1 Ves. 6If 
2. Competency of a witness afterwards becoming interested. 
Witness to a will not interested at the execution or death of the ^tator, 
is competent, though interested at hjs examination. Brograve v. Winder, 
2 Ves. 634. ^ ^ . 

Vot. vm. 8 X 
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3. An agent entitled to cominission. 

The interest of an auctioneer from his commission, does not defeat his 
evidence. 13 Ves. 474. 

4. Competency of a son employed under, paid by, and accounting to, 

his father. 

Son employed under, paid by, and accounting to, his father, may be a 
witness; but is not accountable to his father’s principal. Cartwright v. 
Hately, 1 Ves. 292. 

5, A bankrupt. 

1. A bankrupt’s certificate must have passed the great seal before he can 
be examined as a witness. Speidel v. Fuller, Dick. 633. 

2. A bankrupt plaintiff though he hath obtained his certificate and hath 
released, cannot be examined as a witness, as he is liable to costs. Hewat- 
son V. Tookey, Dick. 799. 

6. A bankrupt’s creditor. 

1. On the question, whether a commission of bankruptcy is or is not sus- 
tainable (c. g, whether the petitioning creditor l)ad a sufficient debt to entitle 
him to petition), a creditor of the bankrupt is a competent witness to prove 
the negative. In rc Codd, 2 Sch. & Lef. 116. 

2. A creditor not a competent witness to the act of bankruptcy or trading. 
Ex parte Osborne, 2 Ves. tk Beam. 177*; Rose, 3<S7. 

3. A creditor of the bankrupt, is not a competent witness to sustain a 
commission upon an issue directed to try its validity. Ex parte Malkin, 
2 Rose, 27. 

7. Incompetency of bond-creditors of testator to obtain a decree for 
payment of a legacy. 

Evidence of bond-creditors of testator, not admissible to obtain a decree 
for payment of a legacy ; as they must be preferred to legatees. Jones v. 
Tuberville, 2 Ves. 11. 

8. Competency of an executor in trust. 

An executor in trust is a competent witness at law. 1 Ball & Beatty, 
100. 414. 

9. Incompetency of an executor in trust, in a suit respecting assets. 

1. Vide 1 B. & B. 96. 

2. An executor in trust is an incompetent witness in equity, respecting 
the assets, being interested to increase the fund. Mulorny v. Dillon, 1 Ball 
& Beatty, 400. 

10. Incompetency of a remainder-man to prove payment of a legacy 
charged on the estate. 

A remainder-man is an incompetent witness to prove payment of a legacy 
charged on the estate. Aldridge v. Lord Wallscourt, 1 Ball & Beatty, 312. 

1 1 . Miscellaneous. 

Upon a treaty of marriage between A. and B., the mother of A. being 
entitled to one-third of a farm and stock, of which A. was in possession, 
represented to the father of B. that the farm and stock belonged to A. ; and 
that A. was not indebted to any body. The mother afterwards takes a bond 
I'rom A. for the amount of her one-third part of the farm and stock, tkc., 
which wxre settled on the marriage. Equity will relieve A. and B. against 
that bond, as being a fraud upon the marriage. The parent is not a neces- 
sary party to such a suit, but is a competent witness to prove the fraud on a 
bill fik'O the liusbuiul and wife. Scott v. Scott, 1 Cox, 366. 

-It '■ *' 
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II. mcomfimttcp from rrlotifir jittuatton. 

^1, Baron and Jme. 

Husband and wife cannot give evidence for or against each other. 13 Ves. 

lU. 

2. Counsel and solicitor. 

1. Counsel or attorney cannot be called uporr to reveal the advice given to 
the client. Demurrer therefore overruled as to the case ; and allowed as to 
the opinion. 18 Ves. jun. 474. 

2. Attorney, examined as a witness, must disclose acts done in his presence 
by his client ; as, execution of a deed, &c. ; not private confidential con- 
versation with him, as the reasons for making it, &c. On motion to suppress 
the depositions, referred to see what part came to his knowledge, as confi- 
dential attorney, in order to have that suppressed. Sandford v. Remington, 
2 Ves. 189. 

3. A solicitor is bound to give evidence of his client's handwriting if re- 
quired ; it is no breach of the confidence reposed in him by his client. 
1 Sch. & Lef. 226*. 

3. Executor of counsel or solicitor. 

Qua:re whether the executor of an attorney can avail himself of the attor- 
ney’s privilege not to disclose the concerns of his client. Fenwick v. Reed, 
1 Mer. 114." 


4. Conijietency of a jiarent to bastardize his issue. 

A father coming to bastardize his own issue, is, though a legal, a very 
suspicious, witness. 1 Ves. 134. 

HI. £)f tge ejiraminanon of a parrp to tge suit. 

1. A plaintifF, 

TIic defendant had liberty to examine plaintiff as a witness. Qricere. 
Troughton v. Geticy, Dick. 382. 

2. A co-plaintiff. 

A co-plaintiff examined to prove a deed ; to which he was the only surviving 
witness ; allowed by consent. Whately v. Smith, Dick. 650. 

3. A defendant. 

After Iiaving replied to a defendant's answer, he is not to be examined, 
for it cannot be said, that he is not interested. Winter v. Kent, Dick. 595. 

4. Eflect of plaintiff examining defendant. 

Plaintiff, by examining a defendant as a witness, precludes himself from 
obtaining any relief by decree against him; and if from the nature of the 
case, that defendant would be primarily liable to plaintiff, and another de- 
fendant only in a secondary degree, the plaintiff has lost his remedy altoge- 
ther. Thompson v. Harrison, 1 Cox, 344. 

5. A guardian ad litcni. 

It is of course to examine a guardian ad litem as a witness. Walker v. 
Thomas, Dick. 781. 


IV. 3n relation to an attejsting \Ditnceg. 

1. He cannot contradict his attestation. 


Witness is not at liberty to contradict his attestation. In such a case, 
other evidence, from circumstances, admissible ; as, where there is no witness, 
or the person does not exist, sealing and delivery mav be presumed from 
proof of the handwriting. 10 Ves. 474. ^ , 

2 . 
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2. Being abroad, his evidence was dispensed with. 

A subscribing witness to a will, disposing of rea^estatc, being in Jamaica, 
Ills evidence was dispensed with. Lord Carrington v. Payne, 5 Ves. 404. 

3. Being insane, his evidence was dispensed with. 

A witness to a devise of real estate having become insane, proof of his 
handwriting was allowed, Bernett v. Taylor, 9 Ves. 381. 

4. Being unknown, his evidence was dispensed with. 

Proof of one of the witnesses to an old will, of whom no account could be 
given, dispensed with. McKenzie v. Fraser, 9 Ves. 5. 

V. tfft HufttjS of a taJWtwjijf* 

He should not disclose his evidence to the parties. 

Witnesses ought not to disclose their evidence to parties. 5 Ves. 32. 


YEAR, TENANT l OR. 
h of tge teitaitcp^ 

It is transmissible to representatives, 

IL Oietoeii bp the courts^ 

The tenancy is favoured. 


I. properties of tSe tenanept 

It is transmissible to representatives. 

1, Interest from year to year transmissible to representatives, beneficially, 
or as trustees. 11 Ves. 393. 

2. Tenancy from year to year is an interest transmissible to represent- 
atives. 15 Ves. 241. ^ 

II. ^oto tiietxieti bp tgr tourtti. 

The tenancy is favoured. 

Tenancy from year to year favoured. 16 Vej. 252. 


YORK. 

CBc tttStom of Jiorfe upon tfic boctrim of abbaittementf 

Custom of York as to advancement, barring the child’s share of the cus- 
tomary estate. 9 Ves. 425. 


THE END. 


Printed by A. Strahan, Law-Piinter to Ills Majesty, 
IVintei b- Street, London, 








